
SOME RECENT iOIENEMENTS. 


{passed in July and August^ 1923.) 


In section 4, clause (/*), after the words "means a pleader" 
thfe words "or a mukhtar'’ shall be inserted, and the words 
“mukhtar or” shall be omitted 

This amendment has been mide by the Crimiml Procedure Code 
(Further Amendment) Act, XYXV of 1923 For the reison of this 
amendment, see page 18 of this book 

II 

In sec 364,— 

{«) in subsection (3) the words "unless he is a 
Presidency Magistrate" shall be omitted 

(^) in subsection {4) for the words "or section 362, 
subsection (2A)’ the following shall be substituted, namely — 
"or in the course of a trial held by a Presidency Magistrate" 
This amendment has been made by the Criminal Procedure Code 
Second Amendment Act. XXXVII of 1933 "The effect of the addition 
of the words ‘or Section 362, subsection (sA)’ m section 364 (which words 
have been added by the Joint Como iltee of 1922) is that while the new 
subsection (2A) of section 363 has imposed an additional formality in 
connection with the examination of an accused person by a Presidency 
Magistrate in appealable cases, (he formalities attending such examinx 
tion have been mateiially relaxed in another lespect , and that a 
memorandum of the substance of the evidence has been regarded as 
Sufficient in appealable cases, while a full record m the form of question 
and answer is required in non appealable caves The Joint Committee did 
not intend that the amendments muoduced would have this effect 
It IS accordingly proposed to remove these anomalies, and to make it 
clear that m cises where an appeal lies, the Presidency Magistrate 
shall take down a memorandum of the examination of the accu<ed 
person as already provided in the new subsection j2\) of section 362, 
and that m non appealable cases no record of the examination rf the 
accused need be made ” — Statement of Objtett art I Jteasorts, (t»areite of 
India, 1923, Part V, page 342) 
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III. 

Tor section 388, the following section shall be substituted, 
namely, — 

"388 (0 When an offender has been sentenced to 

fine only and to imprisonment m default 

Suspension of execu« . 

lion oi sentence oi im- of payment 01 the fine, and the fine 

priaonment 

IS not paid forthwith, the Court may — 
((7) order that the fine shall be payable either in full 
on or before a date not more than thirty days from the date 
of the order, or in two or three instalments of which the first 
shall be payable on or before a date not more than thirty 
davs from the date of the order, and the other or others at 
an interval or at intervals, as the case may be, of not more 
than thirty days, and 

(^1 suspend the execution of the sentence of imprison- 
ment and release the ofiender, on the execution by the 
offender of a bond, with or without sureties, as the Court 
thinks fit, conditioned for his appearance before the Court 
on the date or dates on or before which payment of the fine 
or the instalments thereof, as the case may be, is to be made , 
and if the amount of the fine or of any instalment, as the 
case may be, is not realised on or before the latest date on 
which it IS pa>able under the order, the Court may direct 
the sentence of imprisonment to be carried into execution 
at once 

(3) The provisions of subsection fi) shall be applicable 
also m any case in which an order for the payment of money 
has been made on non recovery of which imprisonment may 
be awarded and the money is not paid forthwith , and if 
the person against whom the order has been made on being 
required to enter into a bond such as is referred to in that 
subsection fails to do so, the Court may at once pass sentence 
of imprisonment " 

This amendment has been made by the Criminal Procedure Code 
Second Amendment Act, XXKVII of 1923 
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IV. 

\flcr <iib?cclion (l) of section 562, the following sub- 
scclion <Im 1J be inscflcd, namel) — 

'(lA' In an} ca«e in which a. person is convicted of 
theft, theft in a building, dishonest mis- 

’CA««lr1l*n and ft- _ 

itMt With •dmtni- *ippropriation, eliciting or any ofTcnce 
under the Indian I’enal Code punishable 
With not more thin two }cifs’ imprisonment and no previous 
conviction is proved against him the Court before whom he 
IS <0 convicted mi}, if it thinks fit, hiving regard to the age, 
character, antecedents or ph}sicil or mental conditions of 
the ofTcndcr, and to the triviil nature of the offence or any 
cxlenuatmc circumstances under which the oHcnce was 
committed instcKl of sentencing him to iny punishment, 
release him after due admontlion 

This amendmeni his been mide by (he Criminal Procedure Code 
Second Amendment Act \\\\ II of I 9»3 Ii is to be noicd that Ihis 
new lubsect on is almoit (he sime as the earlier part of the old 
sect on $0; 
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iw Schedule If, 

-Against sec 118 (if the offence be not committed), in the 5th column 
for ‘ditto’ read 'billable'. 

Against sec. tig (if the offence be not committed), in the 5th column, 
for the words ‘as in the offence abetteo’ read 'bailable' 

Against sec. 130 (if the offence be not committed!, in the 5ih column, 
for the word 'ditto' read ‘baihbte’. 

Against sec 213, m the 3rd column, for ‘Not Cog’ ‘Ditto’ and 'Ditto' 
(one below the other), read 'Cog ‘Not Cog’ and ‘Not Cog', 
respectively 

Against sec 315, in the 3rd column, yi?r 'Ditto' rrai/ ‘Cog’ 

Against sec. 3g4i >n the 8th column, /or ‘Ditto’ read ’Any Magistrate' 
Against sec 317. m the 8th column, for 'Ditto', read ‘Court of Session, 
Presidency Magistrate or Magistrate of the ist class ’ 

Against sec 318, m the 8th column, the words “or snd” shall be 
omitted 

Against sec. 337> to the 8th column, after ‘Court of Session’ add 
‘Presidency Magistrate or Magistrate of the ist class’ 

Against sec. 328, m the Sth column, for ‘Ditto’ read 'Court of Session’ 
Against sec. 343, m the dih column, /or ‘Not com ' read 'compound 
able with the Court’s permission’ 

Against secs 346 and 357, m the 6th columo, for ‘Ditto’ read "com 
poundable with the Court's permission’’ 

Against sec. 363, m the sth column, /hr ‘Not B ’ read ‘Bailable’ 
Against sec. 364, in the 5th column, for ‘Ditto’ reaif 'Not Bailable’ 
Against sec 368, m the Sth column, />r ‘Ditto’ rwi/ ‘Court of Session, 
Presidency Magistrate or Magistrate of the rst class ' 

Against sec, 374, m the 3td column, /or ‘Ditto’ read 'Hot Cog’ 

Against sec 403, mjlhe 6th column, /or‘Not com' read ‘compound* 
able with the Court’s permission' 
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Council on the 26th September 1917, but further ronsideralion of the 
Bill was postponed until after the war Meanwhile some further sugges- 
tions for the amendment of the Code were considered by the Government 
and after the termination of the war, a new Bill was prepared m 
192! which was substantially the Bill as revised by the above Commiitee, 
supplemented by the amendments regarded as advisable as a result t f 
the consideration above refeired to 

This Bill (no 3 of tpai) was introduced m the Council of State on 
the 2ist February 1921 by Sir William Vincent, and on the 28th February 
he moved— and his motion was earned— that the Billjbe referred to a Joint 
Committee, composed of representative members of the Legislatiie 
Assembly and the Council of State On the ist March however, the 
Legislative Assembly rejected the motion to refer tlie Bill to a Joint 
Committee, nnd the matter was dropped for the present But at the 
next session, vis in September *921, the Bill was again presented before 
the Legislate e Assemblya nd Sir William Vincent was this time successful 
in getting it referred to a Joint Committee. This Committee sat for 14 
da>s and submitted its report after a year (m September 19:2) , and the 
Dill AS revised by this Committee, with certain alteranons made during 
the discussions in the Council of State in September 1922 and in the 
Legislative Assembly in Januarj and February iprs ultimately passed 
into law, nnd has been enacted as Act XVIII of 1923 

The changes made from time to time by other minor Amendment 
Acts have been noticed in this book at their proper places 

[For Bill 3 of 1914 see Girette of India, Part V, dated 28th March 
1914 , for the Report of the Select Committee of 19*6, see Gareite of 
India, Part V, September, 1917 (reprinted in the issue of the Gazette of 
February 26, 1921 at p 39, for Dill 3 of I93fi see Gazette of India, 
Part V, February 2(1, 1921 , for the Report of the Joint Committee, see 
Gazelle of India, Part V, September 9, 1922 For Act XVIII of 1923 
see Gazette of India, Part fV, April 14 1923 , for Act .MI of 1923, see 
Gazette of India, Part IV, March 24, 1923] 

Pending cases are not affected bj changes in the law —Enact 
ments relating to procedure have no retrospective effect— 2 Bom 148, 

2 All 74 The general rule as to new laws of procedure is that they 
take effect from their coming into operation, so that the procedure from 
that date would be governed by such laws It is also a general rule 
that such laws are not to affect vested rights Therefore, where a person 
was tried under an old Code, and before the conclusion of the trial the 
new Code came into force, the trial ought to be continued in accordance 
with the procedure laid down in the earlier Code, which was in force at 
the rommcnccment of the trial— 6 Mad 336, 3 Bom L K 584 



PART I. 

PREtlMINABT 


CilAPTKR r. 

1, (i) ThN Act may be called the Code of Criminal 
Short mu. Com* IVoccdufc, iSqS ; and it shall come into 

mrneerneRt. jg^g 

( 2 ) It extends to the whole of British India ; but, in the 
absence of any specific provision to the 
contrarj*, nothing herein contained shall 
affect any special or local law now in force, or any special 
jurisdiction or power conferred, or any special form of 
procedure prescribed, by aiu other law for the time being in 
force, or shall apply to — 

(/?) the Commissioners of PoVee in the towns of 
Calcutta, Madras, and Bombay, or the Police in the 
towns of Calcutta and Bombay , 

(/') heads of villages in the Presidency of Fort St. 
George ; or 

(r) village police officers in the Presidency of Bombay 

Pro\ided that the I.ocal Government may, if it thinlvS fit, 
with the sanction of the Governor*General in Council, by 
notification in the official Garette, extend any of the pro- 
visions of this Code, with any necessary modifications, to such 
e.xcepted persons. 

Object of the Code —The object of ihe Criminal Procedure Code is 
to provide a machinery for the punishment of offences against the 
substantive Jaw— 13 Boro 590; 16 Bom 580; la Cal 536; Ratanlal 
776 (at page 778) ; t6 Bom 661 (at page 669). 

Extent— /n<i/a — The term “British India” shall mean all 
territories and places within Her Majesty's dominions which are for the 
time being governed by Her Majesty through the Governor General 
of India or through any Governor or other officer subordinate to the 
Go\crnor General of India (Sec. 3, General Clauses Act, X of >897.) 
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The following- are within British India —Aden, Laccadive Islands 
(13 Mnd 353) , Andaman and Nicobar Islands (g Bom 244) , Ajmer and 
Mervinra (9 Bom 244) , Island of Penm (lo Born 258; 

( Natnc States —The Native States and tributary Mahals are not 
within British India therefore this Code does not apply to Rajkot 
(10 Bom 186) Civil Station of Wadhvvan (37 Bom 152, but see 9 Bom 
[244), Moyurbhanj (8 Cal 985) Keonjhar (16 O'!! 667) , the lands 
occupied by the H>dcrnbad Slate Railway (**5 Cal 20 P C) Kailwaj 
Station in a Native State f5 Lorn L R 873) 

But although the Code as *ucli does not apply to tlie Aalive States, 
many of those States have m fact adopted it r- f the Civil and Military 
Station of Bangalore (12 Mad 39) Mysore Kashmir the Native States 
in the Rajputana Agency, etc 

Transfer of territory from Brztish India to A iti c State —The 
British Court has jurisdiction to proceed with the trial of an offence 
commuted m a terntorj viliich formed part of British India at the date 

of the offence and at the date of commitment to the Session®, but was 

transferied to a Name State before the case came on fr trial-34 All 

118 Sim»lar!> the Bnti h Appellate Court has jurisdiction to bear 
the appeal if the transfer took place aftei 0 conv ction but before the 
appeals theiefrom were heard— 33 All 578 

Other phees nhete t/i. Code does not affl) —The Code dees not 
apply to the North Caebar Hills (-6 taJ 874) or to the Chittagong H IJ 
Tracts (27 Cal 654) It also does not apply to the Giro H lls the Khas a 
and Jamna Hills the Naga Hills the North Cachar Subdivision of the 
Caebar District, the Mihir Hill Tracts n the Nowgong Distr ct the 
Dibrugarli Frontiei Tracts m the Lakhimpur District and the Lusliai 
H M'S , sec Assam Gazette *898 Part II, page 788 

Placei to "tihtc/i the Code has Oeen crlcnded —The Code has been 
extended to the following places — (i) The District of An^ul (wiih 
effect from ist August, 1898) , see Calcutta Gazette rgpS, Part i p 779 
(2j Upfer Burvn (excluding the Shan States} see Burma Laws Act 
(\II 1 of 1898) 13} the Shan StUes (by the Shan States Laws and 

Criminal Justice Order 1895 as amended by Notification no '•9 
dated 191298 Burma Code) (4) the Scheduled D stricts m Co/// r// 
and It ae^apatam ste Tort St George Gazette, 1898 I art r, page jcr 
see also 23 M L J 670 , {5) Sant/ at rer^^arjas see Calcutta Gazette 
1S9S, Part I, page 665 , (6) Districts of Ih nnt>a(^h lohardn^i h/an 
Iht/m, Pa/irnau Pargana Z)/<?/M////r and the Aothen m the Smgblutm 
District, sec Calcutta Gazette, 1898, Part z, page 7J4 » and Gazette of 
India 1S99 P^rt » 779 ( 7 ) Pargana of Mtnpnr sec Gazette 

of India, 1^99 part I page ftg , (Sj hntish lidtichtitvi , see Gazette 
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of Indn, 1S9S, Part 1 , pnge 221 , (g^ Chtli^on^ UtU 7 tads , see 
section 4 of the Chiiingong HiU Tncts Ucgnhtion 1 of 1900, but sec 
27 Cil 654 

The Code his nlso been extended to the hritisk VnhihmUt on 
the Eist Const of Africn (Order of Council, 1S97) , (Order 

1899) , the Pirstan Ci 1st md Islinis (Order, >89?) nnd /an't/wr 
(Order. 1884 under which /annbir is to be trcnted ns ^ District in tlie 
Bombny Presidencj) 

As regards d//rrr<r/, It Jns been held tint the /lOiiibi} High Court 
IS invested with onginnl cnminnl jurisdiction over it, but not nppelinte 
or revisiomi jurisdiction— -24 Pom 471 

Seas — The trnl of a Dntish senimn for in olicnce LOinnmtcd 
On the high seas on 1 IJrmsh ship must be conducted under the Code 
of Criminal Procedure though t’ c otTcnce charged must be nn offence 
Under the English Cnw-21 CiI 782 16 Cal 23S i ft I K i) C i 

7 B H C n Sg In 14 Bom 227 '‘nd 25 Pom 636 honeicr, it ins 
held that an offence committed on the high seas was an offence to 
which the Indian Penal Code (and not the T nglish hw) would npply 

Special law —The expression ‘special law in tins section has reference 
to statutory enactments and not to local family law- 20 Cr I j 71 J 
iMad ) 

Local law This Code will not affTcct any local hw, as for instance, 
Act WXVIl of 1S85 which IS still in force m Sontlial Peiganas— u Cal 
S36 So also, the Criminal Procedure Code will not appl> to proccetlm^s 
held under the Sind frontier Regulations (V of 1872 and III of 189’) 
— 5 S L R 105=12 Cr L J $6^ 

Special Jansdiction —The following are instances of special jiir s 
diction —That conferred by sec a of Madras Act WlV of 1839 
regarding the administration of criminal justice m the Vingipatam 
Agency Tract — r4 Mad rii lint conferred by secs 2023, C itile 
Trespass Act— 23 Cal 300 34 C d grO tint conferred by H nub i> 

Village Police Act Vlll of iZOj-H) Pom 6)2 

Special Powers — Instances —Thu conferred on second (Lsa 
Magistrates by Secs 3 (5) and 56 of the Ponibay Abk tri Act V of 1878 
— 10 Pom 181 , that possessed by the llifth Courts to jiunisb for « on 
tempts— 10 Cal 109 (PC) that possesieU by ilie Hit.b Court cm Icr 
bee 27 of the Letters Patent to transfer crimin il cases before il>cll 
Mad 32 , the pOMcr of superintendence under Sec 13 of ihe (barter 
Act— 12 C W N 678 

Police of Calcutta Bombay '—Thu Code does n<t Jjj'ly to tie 
1 ol ce m the city of Calcutta, LOle«s eapres ly n ade apj I ea! te 1 j tt rr 
— -t Cal S57 ‘•ec 155. bo*»eser applies I . tl e I o' 'e » f Cat u 1 1 
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Bombay— 15 Cal. 595 » 2t Bom 495 Also, Secs 42, 44, 54, 55, 56, 
68, 83, 84, 85, 86, 127, 202 and col 2 of Schedule II have been specially 
extended to the Police in the towns ol Calcutta and Bombay Secs 
386 and 387 have been by nofidcation under the proviso, extended to the 
Commissioner of Police for the town of Calcutta (see Calcutta Gazette, 
23rd March j 904) 

Kadras Village Headmen — No part of this Code applies to \ illage 
Headmen who are empowered by Madras Reg, XI of 1816 and IV of 
1S21 to try petty cases — 2 Weir t. Secs 480 and 482 do not apply to 
Village Munsiffs— 15 Mad 231 

Bombay Village Police officers —The ancient village system of 
Police regulated formerly by Reg IV of 1818 and Reg XII of 1827 
and now by Bombay Act VIII of 1867 remains unaffected by tbe 
Cuminal Procedure Code— 19 Bom 612 

2 [Repealed by the Repealing and Amending Act, X 
of 1914] 

3 (i) In every enactment passed before this Code 

comes into force, in which reference is 
made to, or to any chapter or section of, 
mfn'f, the Code of Criminal Procedure, Act 

XXVof iSdi.or Act X of lSy2, or Act \ 

18^2, Of to any other enactment hereby repealed, such 
reference shall, so far as may be practicable, be taken to be 
made to this Code, or to its corresponding chapter or section 

( 2 ) In every enactment passed before this Code comes 
„ ... into force, the expressions, ‘ Officer exer 

Expressions In former ’ * 

Acts cising (or ‘having 1 the powers (or the 

full powers’) of a Magistrate,” “Subordinate Magistrate, first* 
class,” and “ Subordinate Magistrate, second class, shall res- 
pectively be deemed to mean “ Magistrate of the first class, 
“Magistrate of the second class," and “ Magistrate of the third 
class ” , the expression ” Magistrate of a division of a district 
shall be deemed to mean “Sob-divisional Magistrate ’ the 

expression " Magistrate of the district” shall be deemed to 
mean “District Magistrate , the expression “IMagislratc of 
Police” shall be deemed to mean “Presidency Magistrate , 
and the expression “Joint Sessions Judge” shall mean 
“ Additional Sessions Judge* 
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4 (0 In this Code the following words and e\prcssJons 
„ ... h«'i\e the following meanings unless a 

different intention appears from the 

subject or cont?\t : 

(rt) "Advocate-Gcnerar’ includes also a Go\crnment 
Adiocatc, or, where tJierc is no Adiocate-General 
or Goxernment Ad\oc.ate, such officer as the Local 
Gosernment may, from time to time, appoint in 
lliis behalf : 

(/^) “bailable offence*’ means an offence show n as bailable 
in the second schedule, or which is made bailable 
b} ail)’ other law for the time being m force , and 
“non-bailable offence” means an) other ofTcncc : 

(c) “charge" includes any head of charge when the 
charge contains more heads than one 
(rf) “Chief Justice", includes also the Chief or Senior 
Judge of the Clitef Court of Lower llurma 
(/) ‘ Clerk of the Crown" includes an>’ officei apeciall)' 
appointed by the Chief Justice to discharge the 
functions gt\en by this Code to the Clerk of 
the Crown 

(/) “cognizable ofTence" means an ofTence. for, and 
‘cogijj/able case” means a case u), which a police- 
officer, within or witliout the presidency-towns, 
may, in accordance with the second schedule or 
under any law for the time being in force, arrest 
without warrant 

Clause (f) — The words "3 PoJice officer” jn this clause do not mean 
“any arid every Police officer” The po%xerof arrest without warrant maybe 
Itm ted to any particular class of Police officers, but that does n' t prevent 
the offence being regarded as a cognisable one— 37 Cal 144 

But the power of arrest referred to in this clause must be an un 
(tualified power, and not a conditional power like the one conferred upon 
the Police by sec 9, Opium Act I of 1878 which authorises a Police- 
officer to arrest without warrant tf the accused docs not furnish the 
security required by that section— 24 Cal. 691 
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(g) “Commissioner of Police” includes a Deputy Com- 
missioner of Police 

(/i) “complaint” means the allegation made orally or in 
writing to a Magistrate, with a view to his taking 
action under this Code that some person, whether 
known or unknown, has committed an offence, but 
It does not include the report of a police officer 
Clause (h)— Complaint —The word ‘complaml’ in sec igp must be 
M terpreted as bearing the same meaning as defined here 3oCal 910 but 
m sec 195 the word is of wider import than this definition as that 
section dearly contemplates prosecution it the tnstince of Po’ice ofiicers 
— 40 Ch] 360 

ly/io can Male a complaint —A compla nt need not necessarily be 
mide by the person injured but by any person aware of the commission 
of an ofieoce The rule is that if a geneni Jaw is broken any person 
his a right to complain, whether he himself has suffered any particuhr 
injury or not— 13 Bom 60 -*1 Bom 536 20 Cal 481 41 Cal 1013 

iSAIl 465 loCr L J 18 (All) 

Essentials of a complaint The complaint must allege that in 
ojjence has been committed the use of 1 house is a brothel is not 
an offence, and a statement to a ^^aglslrate that 1 rertiin pers''n has so 
used his house is not therefore a comphint— 6 SI B 254 

So ilso, a peticio 1 to institute proceedings under sec no (27 Cal 662 
6 C W N 163 , 20 A W N 2 o 6 , 1905 P R ja) or sec 145 (20 Cil 
729) IS not a complaint, beciusc the allegilions m support of proceedings 
under those sections do not amount to in offence 

The complaint must be made to 1 Magistrate A Police officer 15 not 
a Magistrate , therefore a petition or information sent to such a peraon 
not 1 complaint — 6 All g6 , 7 Alad 563 , 30 Cal 2S5 30 CaJ Cgo 

(F B ) 22 Bom 949 , *’4 A W N 266 So also in Agent of the Com t 
of Wards IS notiiMagistrite— 30 Cil 4I0 i MimJatdar in Ins execume 
capicity IS not a Migistrite— Kitinlil 554 But 1 Deputy Com 
missioner is in cv officio District Magistnie and i petition to him 
uould imotint to a complaint— 13 N L H 13 

The cornpliint must be mule to 1 Magistrate with a view to ins 
tilin'* action unlcrilns Cod<. A petition iHcging th it in offence has 
been committed, but that the petitioner did not desire to prosecute the 
arong doer is not 1 comphint— 6 C W N 926 , a mere stiiement to i 
Magistrate by way of mfornntion without iny intention of asking him 
to tike action*— 36 All 222 17 t- W N 980,13 C W N 43S 36 
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Mid 640 , 27 Mid 127 , or 1 petition sent by 1 husband to a I^Iagistriie, 
not with a \iett to his taking action thereon, but to recover the jewels 
alleged to have been stolen by his wife, u not a complaint— 16 Cr L J 
466 (Mad ) , 1 petition making charges against 1 person ind asking for an 
order of the Police to warn that person in the first instance is not 1 
complaint— 15 C W N loji a statement mide to a Magistrate w th 
the object of inducing him to take action not under this Code but under 
Sec $2 of the Bombay Gambling Act IV of 18S7 is not 1 complaint 
within the meaning of this section — S S L R 66 

A complaint need not set out the details of the ofience — 32 Mid 3, 
but It muat contain 1 statement of the facts relied on as constituting the 
offence in ordinary and concise ling lage with as mu''h certainty as the 
nature of the case will ad nit A complaint in which no facts are set out, 
but only the words of the section of the Statute aie I terally copied is a 
colourable compliance with the requirements of the Statute— 16 C W N 

1105,250 W N 357 

It IS not necessi'-j und*r th s c ause or under section 190 (a) that the 
person lodging the complaint must have personal know edge of the 
facts constituting the o/Tence -2> C W N 317 tP L T S3i>=si 
Cr L J 346 

Complunts, whit —The folowmg have been held to be con 
pliints — 

(1) The petition of a complainant who ha> withdrawn hts case and 
again asks to be allowed to proceed with the same— 4 C \V N ccxxi, 

(2) the presentation of a petition »y the complamaat that his com 
plaint should be inquired into —5 C 'V N 106 

(3) a petition impugning the correctness of a pol ce inquiry and 
praying for a trial of the accused — 33 Cal i , 18 Cr L J 754 (Pal ) , 

(J) a letter to the Magistrate slating that a certain person had used 
insulting language against the complain int and ask the Mi^istrate 
to take action — 17 C W N 448 

(5) the submission of a record by an Assistant Magistrate Irj mg a 
rent suit to the Collector who was also the District Magistrate, for 
starting a case under sec 193 I P C ajainsi the plaintiff in the rent 
suit— 26 All 514 . 

(6) a Vtdtsl sent b) a Revenue Oflicer to a M-«gistrate charging a 
ccrtjin per on with having disobe>cd a summons isjued b) him — 11 
Mad 443 , 

(7J an application b> a compUmant to have his witness summoned, 
coupled with his oral allegations, though not on oath nor reduced to 
writing 35 Cal 141 
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(6) proceedings of a Court under sec 476, sending a person to the 
nearest first class Magisirate-ij Uom /09 , 13 Mad (44 , 7 All 871, 
31 Cal 664 , 26 Mad 98 , 32 Bo n 184 , (contra -32 Mad 49 , 4 A L J 
803 , 26 Bom 785 , 23 All. 249) . 

( 9 ) a comnunication by a Reven le Cojrt to the District Magistrate 
that certain documents tendered m evidence before it were forgeries and 
that such action might be taken as the Migistra^e might deem fit -1905 

R 30. 

(10) a petitioi to the Deputy Commissioner (who is an et offiao 
District Magistrate), describing the off’en''e committed, naming the 
offender and e'tpreasly asking for hi» trial and punishment under a 
particular section of the I P C by a bubordmate Court— 13 N L 

R 13. 

(11) where the inform Ui n is reported by the Po ice to be false and 
the complainant asks for a judicial inquiry into the charge made by him, 
hiS application amounts to a complaint -20 Cr L J 389 (Patna) , 

(t2) where a ’committal sheet’ signed by a Superintendent of the 
Salt Depaitment was sent to the Magistrate (in accordance with the 
procedure laid down by paia ra of the ‘Io>tructions issued by the Con 
missioner of Salt Revenue for the guidance of the Salt Revenue Depart 
ment”) md where the comm ttal sheet contained tnUt' ahn a definite 
reque»t to the Magistrate to summon certrin witnesses and to try the 
accused for the offences set out m the sheet, //f/i/ t'lat the committal 
sheet was a ‘complaint' within the meaning of this clause -i P L 

J 592 

(13) where A charged B with house breaking and B lodged an 
information against A for theft of his gun, but the Police reported B s 
case to be false, whereupon B filed 1 petition of objection asking the 
Magistrate (o make an investigation and to summon the accused /u/ii 
that the petition of objection filed by D was a ‘complaint —3 P L 
J 346. 

(14) where m the course of an insolvency proceeding the District 

Judge found that certain alienations made by the insolvent were fraudulent 
ind the Judge made a report to the D strict Magistrate asj mg him to 
prosecute the tnnsferess thtt the report was a complaint— 18 

A L J 50 

Compi intis, what are not — 

(1) statements made m a deposition b> i compi *10101 winch disclose 

an offence— >4 Bom I~ K I4‘ 14 Bom L U 1166 

(2) a letter merely coivcjmg \ sanction of the Lol d (.oicrunient 
under sea 196 authorising the prosecution— 1893 1’ K 16, 

(3) an application for issue of process— 15 C \V N’ yS 
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ii) i jrir 3c 'cr i-i-s'—aTT i-ie- oi « Cv\'f— 

*? 3 S i’- K. 03 . io?5 P K ra . P K i* , 5 CaJ n**' , i6 ;vi j 
II v»£. 139, it 

Pr* e* a P ^ e rfrr —The wpart refcrTtiJ to here ttv'H nip\\\ 
a c2-*~ Cbi' •' \l V e\c’-s tel} b-t mcUi Ics e\er\ rtj'ni b\ \ 
I'o’ '^-oS-er, cr are »r**ea i-^otnattot, eten 1 terMl report bt him— 
2 L, L bv. liS la 6 S L. R. $2, however, it hxs been heKl ihM the lx^l iT 
repo^ fce-c referred to ts a report made under sck. 173 after the ctMt 
cLsioa a Po’ ce taves ^ration. 

Pc*i e r</ rt, trfe/i «;«./ '• V« n t a 4i»//'iin/ — Tlie repoit of v 
Police 0‘n-e' coa’c'np’aied b} this clause IS a statement made in lon 
neciioa with o" at least under colour of the diits of the imEer aN a 
Police-o^’i'ef. Where a police report |,o*s beyond the dul} of the 1 olirc 
oTrer maEing it, it is a complaint and not a Police report Tlui«, it is 
not the duty of a prosecuting Police Inspector to report to a Maj^islt ite 
offences under sec uaX I P C, but if he makes a report of siuh 
offences to a Mai,istrate, he does no make a report but » ttni/'luiil — 
31 Mad 3. W’hen the offence is a non cognisable o»c, there is no 
section in the Code which empowers a Police»ofliccr of his own motion 
to make any report to a Magistrate, and if in such a case he ilnci make 
a report, it ts a complaint— 26 Uom t$o So also, nn information liiid 
by a Police officer acting under sec 51 of the Ilombay District Police 
Act IS not a report, but a complaint— 6 SIRS: 

If, however, the report is made by a Police officer mvcstigaimg ti 
case, under orders of a Magistrate having power to try tlic rase, the 
rep^it falls within the duty of the Police otliccr, and it is <1 repoi t not it 
complaint— 14 Cr L J 218 (AM) 

(1) ‘European Dntisli subject’ means — 

(/■) any subject of His Majesty 0 / Ltnol<u\u dfsetnt in 
the mate lute born, n ilui ili/cd, or iloiniclkd In 
the Brittsh Islands or any cohm\,ux 
{tt) any subject of Ilts Majesty who ts the i lilld r>i I'nitiiN 
child of any such pernon by Iqfillinatt d( nt 1 ill 

Change —The italicised word* liivo been nilded by nn 1 of Ihn 
Criminal Law Amcfidmcot Act, MI »f iy »1 (popiiinriy I Mown h« the 
‘Racial Distinctions Act') I fic»c words liavn luirrowrl llio ilrllnltioii, 
so that the number of pcrioii* who will lif enlUkd to llir (o)vlIrj/r» 
conferred by this Co I<* on Kiirop»‘in llnibli unliJ'-'-t* will n /w \in 
reduced by reason of the Uri that iliry will only he f him d/lr hy iKTion* 
of European iletceitl in (h* unh //ne^Ur\><ii\ of lli« Kii'lil Ih« 
tmctions Committee 
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CIatiss (0) OifencB This dcfiiiition is the same as that given in 
Sec. 3 (37) of the Cenerai Claases Act The definition in Sec 40 I P 
Code is iv.dei and includes .acts committed outside Dritish Jndia. In 
the Extradition Act the word has a still wider meaning and is not 
restricted to offences as defined in Sec 40 1 P C or m this Code — 
26 Mad 607 

C/z'/Z —Where an act mt} be a criminal offence or a mere 

civil wrong according to the intention of the person doing the .ict. the 
aggrieved party should not be encouraged to go into a Criminal Court 
unless he is fully prepared to prove that the act is criminal and not 
a mere civil wrong— 1887 P R 50. 

Offences, zvZiai are — (i) Breach of a husband’s duty decitred by the 
Afagistrate's order, nr a disobedience of such order— o Bom 40. 

(2} Failure to prepare and retain counterfoils of rent receipts as 
specified m Sec. 58 of the Bengal Tenancy Act— 9 C W N, Si6 

(3) Omission to stamp a sharc*warrant under Sec 35 of the Indian 
Companies Act— 20 Cal 676 

(4) Illegal seizuie of cattle mentioned m Sec 20 0/ the Cattle 
Trespass Act— 34 Cal 926 

(5) Omission by a workman to comply with an order made under 
clause (I) of Sec 2 of the Workmen’s Breach of Contract Act -24 Mad 
660 , 33 Bom 22. 

(6) Abetment of possession of opium m contravention of the 
Opium Act or rules thereunder— 1884 r R 4 

Ojfftttccs, svZiai are not — (i) Neglect to maintain wife or children — 

7 W. R. 10 , 1885 P. R tj 

(2) A mere breach of the contract under clause (t.^ of Sec 2 of the 

Workmen’s Cre.'ich of Contmct Act— 24 Mad 66a , 4 C W N 353 4 

C. W N. 20t ; 4 Mad 234 

(3) In.ability to gne a satisfactory account of oneself, or w.mt of 
ostensible means of livelihood (sec. 109)— 3 N L R 51 

(4) Travelling in a twin without pass or ticket (though it m.a) be i 
bre.ich of a Railway Rule)— 30 All 95 , n C W N ico 

(5) The mere use of a house as a brothel— 6 SLR 224 . keeping 
a disorderly house — 37 Cal 287 

(6) An .applic.!! on to tike proceedings under See 107 is not an 
accusation for an offence— .1S93 R U 16 , 27 Cal O62 , 20 C.nl 729 See 
notes under see. 107 

(7) Gambling in a boat hired by the accused or m a compartment 

in .a tram js not .in offence under Bombay Act IV of 1887—29 Uom 
226 ; 30 Horn. 126 
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(8) Disregard of Cantonment Magistrate’s direction to report the 
occurrence of a grievous illness— 1885 P. R. 9. 

{p) “officer in charge of a police station” includes, 
when the officer in charge of the police-station is 
absent from the station-house or unable from 
illness or other cause to perform his duties, the 
police officer present at the &tation-house who 


[To pige 17.} 

Clause (»■) of section 4 should now be read as follows •— 

(;) "Pleader” used with reference lo any proceeding 
in ajiy Court means a pleader or* /* inukhtar authorised under 
any law for tlie time being in force lo practice in such 
Court, and includes (r) an adsocate. a vakil and an attorney 
of a High Court so authorised, and (2) any other person 
appointed with the permission of the Court to act in such 
proceeding. 

This amendment has bcecT made by the Cr. P. C. Further Amend* 
ment Act XXXV of 1913 (recently passed m July). The reasons of this 
amendment have been sufficiently swted in pipe i8 of this book, under 
heading "Proposed amendment.” , 



in any Court, means a pleader authorircd under 
any law lor the time being in force to practise in 
such Court and includes (I) an ad\ocatc, a sakil, 
and an attorney of a High Court so nulhorired, .and 
(2) any mukht.ir or other person apix>intcil with 
the permission ol the Court to act rn such pro- 
ceeding 

Clause (r)— ‘/’/•rr*V —The word 'practise' does not connote the 
doing of acts habitu.ally or often, but signmes the performance cf eicn 
a Single act by a person as a professionil man, which as a pniaie 
indix idual he could not do— 26 All 3^ 

A pelition-wnier who attends Court all day canret be sa d to pra-'t le 
—18 \Y. R. 27. Only persons entitled to appear, plead er act ta Ccert 
can be said to praatsc— 14 Cah 556 at page 5&5. 
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MtfUi/ar —The word refers to such Mukhtars as have obtained a 
ceitificate of qualification from the High Court— 30 All 66 Even 
after obtaining such certificate, a Mukhtar is not entitled, as of right, to 
practise m Criminal Courts, he must obtain permission of the Court m 
each case (30 All 66 , 38 Cal. 488) , and subject to such permission he 
IS authorised to practise both before Magistrates and Sessions Judges 
—38 Cal 488 

Ltcense for on' district —A pleader who held a license to practise 
;n a particular district is not ent/tJed as a matter o( ri{^bt to practise in 
a Ctiminal Court of another district unless duly authorised to practise m 
the litter Court — 4 SLR. 207 It is the duty of a pleader who appears 
in a Criminal Court of a district to which his sanad does not apply, to 
inform the Magistrate that he cannot ippe.ir as of right, and to apply 
for a permission under this clause — 7 S L R 98. 

Other person — The words ‘other person’ embrace pure outsiders as 
well as duly qualified and enrolled inukhtars uho failed to take out 
their certificates— 14 Cal. 556. 

[Proposed Amendment — Under the present la», a certificated 
mukhtar 15 not entitled as of right to practise in criminal Courts, but it 
IS necessary for him to obtain permission of the Court in each case 
(though such permission is usually and generally granted) , see the 
cases cited above Aforeoier, (he mukhtars /nve been placed in the 
same category as ordinary persons without any training o- license For 
this reason the mukhtars have a sentimental grievance and it is desirable 
that It should be removed It is therefore proposed to amend this clause 
as follows — 

tr) ‘'pleader” used with reference to an> proceeding in any Court 
meins a pleider or a mukhtar authorised under an> liw for the time 
being in force to practise in such Court, and includes (r) an advocate, a 

vakil and an .itlorney of 3 High Court so authorised, ind fa) any oiher 

person .ippointed with the permission of the Court to act m such proceed 
ing” (Bill no 6 of 1932, as amended by the Select Committee in 1933 See 
Gazette of Indn. 1923, part V, pages 129 131) 

This amendment will do away with the necessity of obtiinmg per 
mission of the Court, and will gn c a legal stilus to mukhtars J 

(j) “police-station” means any post or place declared 
generally or specially by the Local Government 
to be \ policc-st.-ition, and includes an>’ local are.i 
specified by the Local Government in tliis behalf 
(r) “Public Prosecutor" means any person appointed 
under section 492, and includes an>’ person acting 
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under llic cllrccltoiis of a PuIiHc Prosecutor, and 
.inj |>crson conducting a prosecution on behalf of 
Her Majestj* in any Hipli Court in the exercise of 
Its oripunl ctiminnl jurisdiction • 

Chore Pft'tfm/ r —The appointment of a Mngistnle, 

«ho liift in the fir«t mtimcc tncil the accuted. a» .1 I'ubhc Prosecutor to 


conduct an inqiiifs iiih»rqucntlj <) tccted tn the ca»c, it a most improper 
proceeding — S It M C K i.f» 

The cimphiomt ms) appo nt 1 |**ei(lcr, .md the Public Prosecutor 
mapasad h'n*c1fof his »*-f»ice» , amt the pro«ectUor docs not thereby 
deproc him»clf of the managemenl of the cue — 1 1 P if C R lo3 
(;/) • vulitluision' tnenns a sub division of a district 
(:) • summonS'Casc” meins a c.isc relating lo an 
rifTcncc, an<l not Itcing a \\arrnnt*c.isc’ and 
(re) “warrant-case** means a ease relating to an ofTcnce 
punishable w ilh dcatli. transjjortation, or imprison- 
ment for term exceeding six months. 

CUeie (w} —The term 'Sessions Case* Ins not been defined here 
Tins term does not necessinS) mem cases triable etclusivel) by the 
Court of Session, hut includes ill cases whicli .1 MagisiMte his com 
initted lo a Court of Session, .itthough he might hi\e tried them himself 
—it II If C. R.9S 


rticrrinr to 


( 2 ) Words which refer to acts done 
extend also lo illegal omissions , and 
all words and expressions used herein, and defined m the 


Wofdi ta htv* ••m* /ijdiari PciiaJ Code, .md not hereinbefore 

incanlDc la Indian 
I'cnal Mda. 


dcfincrl, shall be deemed to have the 


meanings respective!) attributed to them by that Code 


But this IS not always so , for msnnce, the term ' -idultery ’ in section 
4S8 of this Code should not be construed with reference to the definition 
given m the Indnn Pcnil Code Adulter) on the part of the husband 
may not justify a conviction under section 497 I P C but it may be 
sufficient for the purposes of section 488 of this Code lo entitle the «ife 
lo claim separate mamtcnincc — 20 Mad 470 (F. B ) 


5 (i) All offences under the Indian Penal Code shall 

Trial M und.r be investigated, inquired into, tried and 


I'cnal Coda Otherwise dealt 

provisions hereinafter contained. 


with according to the 
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(2) Ali offences under any other law shall be investi- 
TfUi oi ofiences inquired into, tried, and otherwise 

aeaiti t other lawa. dealt With according to the same pto^ 

visions, but subject to any enactment for the time being in 
force regulating the manner or place of investigating, inquiring 
into, trying, or otherwise dealing with such offences. 

Power of High Court to punish for contempt .—The power to 
punish for contempt vested in the High Court by the Common Law of 
England is not affected by the provisions of this Code. A contempt of 
the High Court by a hbel published out of Court, when the Court ifr 
not Sitting, is not included in the words “ offences under the Indian 
Penal Code" or “offences under any other law" m Sec 5 of the Cr. P, 
Code, though the contempt may include defamation It is something 
more than mere defamation and is of a different character which the 
High Court can deal with by virtue of its superior powers— 10 Cal 
109 (P. C.). 

Subject to any special enactment .—Where a special enactment 
the Bombay Prevention of Gambling Act IV of 1887) has provided 
a special procedure for the manner or place of investigating or inquiring 
into any offence under u, Its provisions must prevail, and no provisions 
of the Criminal Procedure Code can apply Where, however, the special 
Act IS silent, the Cr P C would be applicable— 31 Bom 438 

The Gambling \ct HI of 1867, sec S. picscnbe, a special procedure 
for searches under that Act, and the provisions of Chapter Vll of this 
Code shall not apply thereto— 3 Lah 359 

A simultaneous conviction under the Indian Penal Code as well as 
under a ‘Special law for the same offence is illegal— 5 N W P. H, 

C. R 49 

“Enactment" —A rr/A* framed under an> Act Calcutta Rent 
Act) IS notan ‘enactment within the meaning of clause (s) of this 
section— 25 C. W. N. 661. 



PART 11 


CONSTITUTION AND POWERS OP CRIMINAL COURTS AND 
OFFICES 


CHAPTER U 

Of the Constitution or Cpiminal Courts and 
Offices 

A — Classes of Cttmtnal Courls 
6 Besides the High Courts aud the Courts constituted 
cia«e. oi Criminal anj lau Other than this Code for 

the time being in force there shall be 
five classes of Criminal Courts m British India namely — 

I — Courts of Session 
11 — Presidenc) Magistrates 
ni — Magistrates of the first class 
IV — Magistrates of the second class 
V — Magistrates of the third class 
Magistrate— Court —A Magistrate as such is not a Court unless 
he is acting in a judicial capacity— 36 Cal 433 

The Court of a Police Patel is not a Criminal Court w thin the 
enumeration contained in this section — Ratanlal 317 

Presidency Magistrate —The term Presidency Magistrate would 
not be ordinarily included in the %'Ords Mag strate of the first class 
because sections ro and 12 of the Code sho v that the District Magistrates 
and Magistrates of the first class are appo nied only m districts outside 
the Presdency towns— 32 Mad 303 \et the term Magistrate of the 
first class used in Sec m of the Emigration Act (W of 1883) means a 
Magistrate appointed to evercise the highest magisterial powers and 
includes a Presidenca Magistrate— 31 Bom 611 , 33 Bom 10 

D strict Mxs^istrate —The Code does not rccogn se any Court 
other than th« 5 classes mentioned m this section A District ^Iag strate s 
Court IS for the purposes of an ordinary criminal trial the Court of a 
Magistrate of the first class 
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The terms “Deputy iMagistrale," * General Deputy Magistrate” are 
unknown to this Code, and should not be used -23 JI L J 670 

— Territoiial Divisions 

7 (ij Every province (excludincj the presidency-towns) 
SMsionsdivi.ionsand sliall be a sessioijs division, Of shall coii- 
'****'^*‘^** sjst of sessions divisions and every 

sessions division shall, ior ihe purposes of tbts Code, be a 
district, or consist of districts 

(2) The Local Government may alter the limits, or, witli 

Power to Mtr divi- pfcvious saiictioii of theGovernor- 

»ion,o«d district. General in Council, the number of 

such divisions and districts 

(3) The sessions divisions a id districts existing when 
Cxiatid; divisions and this Codc comcs into forcc shall bs 


districts maintained till , j 1 l .. 

sitered. sessions divisions and districts respec 


lively unless and until they ai*e so altered 

(4) 1 ver\ presidency-town shall, for 
b/dSemeddimu?,’ purposes of this Code, be deemed 

to be a district 

Local Gaverament may alter etc —This section istumes the 
existence of the Sessions Divisions m every part of British India, but 
does not contemplate the creation of such divisions by the Local Govern 
ments, which can only alter the limits or number of such divistons under 
siibseciJon (2) of this seevoti—io Bom 274 

Sessioue Division — Instances — Cadinr is a Sessions Division of 
Assam (see Assam Gazette, 1874, pige 3) Darjeeling is included within 
the Purnea Division The District and Town of Rangoon are two 
Sessions Divisions for the purposes of this Code (see Gazette of India, 
1S74, P 62) The Ganjam Col/ectoratc consists of two Sessions 
Divisions, one consisting of the Agenc) District, and the other of 
the Non agency Tracts— Sj ML/ 670 The Districts of North 
and South Malabar arc two Sessions Divisions in the Mahbir District— 
30 Mad 236 

8 (0 The Local Government may divide any district 

P.w.r..di,id, ou'skIc 'lie pre!J(lency.t0Hns into lub 

iticiiintostib*divi»io(i, divisions or make any portion of any 
such district a subdivision and ma) alter tlic limits of an)' 
sub division. 
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(2) All cMsting sub diMsions winch arc now usually put 
Ciiiiinr •ub.divtiioni charRC of a Magistrate shall be 

deemed to hate been made under this 

Code 


C — Courts and Ojficts outside the presidency towns. 

9 (1) The Local Government shall establish a Court 

^ of Session for every sessions division, and 

C«ort«ISe»»1on ^ 

appoint a Judge of such Court 

(2) The Local Government mi), by general or special 
order in the ofUcial Gazette, direct at what place or places 
tlie Court of Session shall hold its sitting , but, until such 
order be made, the Courts of Session shall hold their sittings 
as hcrebefore 

(3) The Local Government may also appoint Additional 
Sessions Judges and Assistant Sessions Judges to e'cercise 
jurisdiction in one or more such Courts 

(4) A Sessions Judge of one sessions division may be 
appointed by the Local Government to be also an Additional 
Sessions Judge of another division, and m such case he may 
sit for the disposal of cases at such place or places in either 
division as the Local Government may direct 

(5) All Courts of Session existing when this Code comes 
into force shall be deemed to have been established under 
this Act 

The Additional Sessions Judge mil try such cases as would be made 
over to him by the Sessions Judge But that does not oust the juris 
diction of the Sessions Judge over those cases ihereforel if a Sessions 
Judge makes over a particular appeal to the Additional Sessions Judge 
to be tried by the latter, he can'afterwards withdraw the case from the 
latter, and take it on his own file and decide it— 44 AU 1 57 

10 (i) In every district outside the presidency towns, 

,,, the Local Government shall appoint a 

DI»trictMtgl»tr«te ,, , . ^ , , i. .1 r. 

Magistrate of the first class who shall be 

called the District Magistrate 
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( 2 ) The Local Goveriimenii may appoint any Magistrate 
of the first class to be an Additional District Magistrate and 
such Additional District Magistrate shall have all or any of 
the powers of a District Magistrate under this Code or under 
any other law for the time being in force as the Local Govern- 
ment may direct. 

( 3 ) 7^0/ the puigoses of sections rp3, subsection (/), poy, 
subsection {s), and S^B subsections { 2 ) and ! g\ such Additional 
Dtsti ict Magistrate shall be deemed to be subordinate to the 
District Magishatc. 

CbangB — in sub section (2)> the Italicised tvords ba\e been added, 
and the words “for a penod not exceeding sk months" occurring after 
the words “an Additional District Magistrate" have been omitted by the 
Criminal Procedure Code Amendment Act (XVlIl of 1925) 

Sub^secuon (3I has also been newly added by the same Amendment 
Act Prior to this amendment, the Code did not define the relation 
between a District Magistrate and an Additional Di«tnct Magistrate 
Section 13 also did not make an Additional District Magistrate subor* 
dinate to a District iMagistrate, and therefore the latter had no power 
tinder section 528 to transfer a case from a Subdiusional Magistrate to 
the Additional District Magistrate— J4 Cal. 918 Under sub-section {3) 
newly enacted the District M&gtsteate has been expressly empowered 
to transi’er cases under sec 528 to the Additional District Magistrate 
District Magistrate — A District Magistrate is appointed in a 
district outside the Presidency toivns Therefore a Presidency Magis 
irate is not included in the term ‘District Jtlagistrnte ’—32 Mad 303 
The term ‘ZiUah Magistrate’ used in the Dombny Regulations means 
j District Itlagistrate— 3 B H C. R r« , 7 B. H C R 59. A Deputy 
Commissioner m a non-Regulation Proimce is a District Magistrate 
— 16W U I. 

A District Magistrate is subordinate to the Sessions judge and 
cannot disregard the order of the Ialler~5 L B R 49 

Distnet jltmcislmte and 1st class Ma^tslraU — W’liere n Inal »as 
commenced by an officiaiing District Magistrate and before its close, 
the officer reverted to his original position as First class .Magistrate of 
ihe District, 10 which captcuj also he Ind lorisdictionTucr the ofience, 

It was held lint he Ind jurisdiction to continue the trial This Code 
docs not recognise any particular Court as tint of the District Magis. 
tralc, blit onI> Coiirls of I'irst, Second and Third Class Magislraies— 

36 A. W. N. 301. 
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11 Whenever, in consequence of the office of District 
Officers tempor.riiy Magistrate becoming vacant, any officer 

ino“i«'oi oimfa'''** succeeds temporanl> to the chief e\ecu 
M«fistrate administration of the district, such 

officer shall, penijmg the order of the I ocal Go\ernment 
exercise all the powers and perform all the duties respectnel) 
conferred and imposed by this Code on the District 
Magistrate 

12 (i) The Local Government ma> appoint as manj 
Subordinate M*tis pcrsons as it thinks fit besides the District 

*'^**** Magistrate, to be Magistrates of the first 

second, or third class in any district outside the presidency 
towns , and the Local Government or the District Magistrate 
L«.iitoii.oiii..ir Subject to the conirol of the Local 

luriuunon Government mi>, from time to time, 

define local areas within which such persons maj exercise 
all or any of the powers with which they mav respective!) 
be invested under this Code 

( 2 ) Except as otherwise provided b> such definition, the 
jurisdiction and powers of such persons slisJJ extend through 
out such district 

Magisttate catwonroem Magistrave a Mag»sVrave appomied 
under th s section - 1897 P R i 

Local area Although the express on local area’ includes sessions 
d vision district or subdiMsion (25 CM 85S) stiH it nppears 'sufTcienth 
clear that the Legislature did not contemplate the exercise of jur sdiction 
b> any Magistrate outside the limits of an area called a lUitnct in which 
he might be appo nted by the Local Coxernment— 9 B m 40 A sub 
dn isional Magistrate x\ho has had his jurisdiction defined with n a subdi 
\ision or local area m the district b} order of the District Magistrate 
cannot take cognizance of a matter outside such local area— 19 A I J 77 
But where a notification, appomiinga Magistrate did not specif) an% 
local area Within xxhich he xras to esercise junsdiction but conferred on 
him power to tr) ‘'all such cases as might be instituted mbs Court , it 
was held that the notificat on b) recessary impheat on confeired juris 
diction throughout the proMnce—ipot P R 24 

But a Magistrate having jurtsd ction »nih n a dtstnci caano* record a 
confession 10 a place cuts: if rrtftsk Inita (e.g la a Natise State 
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although the offence m respect of xvhich the confession is made has been 
committed within that district— *9 A. L J. 3 SS. 

Jansdiction throughout district Unless the powers of Magis- 
trate ^have been restricted to a local area, he has jurisdiction over the 
entire distnct--29 Cal 389 ; 10 C. W. N. 1095 at page 1098 ; 24 O. C. 
255 ; theretore a Magistrate appointed for a xvhole district, but put m 
charge of particular taluks only is not without jurisdiction, if he enquires 
into or tries a case in another taluk of the same district— U. B. R. 
(1892—96) 16. 

A Magistrate in the division xvhose powers have not been formally 
limited to any particular portion of the division has jurisdiction to try an 
offence committed within the division although beyond the local limits of 
what was regarded as his jurisdiction— 2 Weir 13. 

Effect of transfer . — Since the jurisdiction of a Magistrate extends 
throughout the district, it follows that the transfer of a Magistrate from 
one local area to another local area in the same distnet does not oust his 
jurisdiction over the former area— 22 Mad. 47 { 9 A. L J 44S. 

But when a Magistrate is transferred to another district, his jurisdic- 
tion over the district in which be was originally appointed ceases as soon 
as he 15 relieved by his successor— 3 All. 563; 19 All. it4itsC P. 
L R. IS 

18 (i) The Local Government may place any Magistrate 
of the first or second class in charge of 

Power to put MaeU- . . , , i • e 

troie In charge of sub- a sub-divisioii, and relieve him of the 

division. , 

charge as occasion requires. 

(2) Such Magistrates shall be called Sub divisional Magis- 
trates. 

(3) The Local Government may delegate its powers 

... , . under this section to the District Magis- 

Iicle^atlon ol power* ° 

to PUIrlct IMafflitratC. trate 

14 . (/) The Local Government may confer upon nny 
person all or any of the pow'crs conferred 
Speciti Mitfafraie. nfcrrablc by Of under this Code on a 

Magistrate of the first, second, or third class in respect to 
particular cases or to a p.*irttcular class or particular classes 
of cases, or in regard to cases generally, in any local area oiit- 
s'dc the prcsidcnc}' towns. 
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(2) Such M'\{;i«lritcs sinll be cillcd Specnl Migislrates 
and shall bs appointed for such term is the Local Govern 
mcnl rmy b} gcncnl or specnl order direct 

(3) With the previous sinction of the Governor General in 
Council the Local Government may delegate, with such 
limitations as it thinks fii, to anj officer under its control, 
the power conferred b> subsection (1) 

(4 No powers shall be conferred under tins section on 
an) police ofTiccr below the grade of Assistant District 
Supenntendent, and no powers shall be conferred on a police 
ofiiccr escept so far as mav be necessary for preserving 
the peace preventing crime and detecting apprehending, 
and detaining ofTenders in order to their being brought 
before a Magistrate and for the performance by the officer 
of ail) other duties imposed upon him b> any law fur the 
tirre being in force 

Any local area —Tl e words ‘any local area could be extended 
to cover, if necessary all the territores administered by the Local 
Government issuing the Notification therefore where the Local Govern 
ment by a Notification appointed a spec al Magistrate under this section 
nth all powers of a first class Magistiate m regard to cases generally 
•throughout tl e Panjab it was held that the appo ntment was not ultra 
vires— igiS P R 7 

16 (i) The I ocal Government may direct any two or 

o.n.h.. Magistrates ,n any place outside 

the presidency towns to sit together as 
a Bench and may by order invest such Bench with any 
of the powers conferred or conferrablc by or under this 
Code on a Magistrate of the first second or third class and 
direct It to exercise such powers in such cases or such classed 
of cases o ly and within such local limits as the I ocal 
Government thinks fit 

(2) Except as otherwise provided by any order under this 
section every such Bench shall have the 

Power* ex«rcii«bie by povvers Conferred by this Code on a 
Bench In abecnce of , , a- , . . . . , 

epeciai direction Magistrate of the highest class to which 

an) one of Its members who is present 
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taking part in the proceedings as a member of the Bench, 
belongs, and, as far as practicable, shall, for the purposes of 
this Code, be deemed to be a Magisfrate of such class. 

Hearing by one Bench, decision by another —A case must be 
decided by the same Bench which heard the evidence and arguments 
Where evidence for the prosecution was taken before two Honorarj 
Magistrates, and cn a subsequent diy the evidence for the defence was 
taken and judgment delivered by a Bench consisting of one of those 
Magistrates and another, the High Court set aside the decision and 
ordered a new trial— 20 Cal 870,12 Cil. 558, 38 Mad. 304, 23 Cal 
jp4 ; 4t All. ir6 

Absence of some of the Magistrates — Where a trial was begun 
before a Bench of seven Magistrates, and when the judgment was 
pronounced, only five out of the seven were present, it was held that 
the mere circumstance that two out of the seven Magistrates were 
absent on the day on which the accused was convicted did not affect 
the legality of the conviction ~2i Mad. /46; 1914 M. W. N 867 
Where two Magistrates who decided a case sat throughout the trial 
and constituted as quorum of the Bench, the trial will not be vitiated 
by the mere fact that two other Magistrates who were not necessary 
to the quorum and who were present at the time of the commencement 
of the enquirj were not on the Bench at the time of the decision 
■of the Case— 3 N L R 67 But where m the course of the trial by a 
Bench consisting of a stipendary and two honorary Magistrates, one 
■of the honorary Magistrates was .absent, and important evidence wu 
recorded in his -ib«ence, but on the following day he resumed Ins seat 
and joined with the oiher Magistrates in signing the order for the 
conviction of the accused, it w.is held that tlieconvictionwasb^d — 
fS C t a 

So also, where m a trial before a Bench of Magistrates, one of 
the members constituting the Bench was absent on the date when 
witnesses were examined, It was held that the conviction of the accused 
a\as bad and that there must be a retrial— 36 M L J 3G2 The trial 
of an accused by a Bench of Mai,i5tr.ates, one of whom did not hear 
the entire evidence, is bad in law, and a conviction by such Bench 
cannot be siisiained--i 932 P L K i«=22 Cr I. J 5 tt« 23 Boin 
IL R- 833 It IS wrong that a Magistrate who has been absent during 
part of the trial sliotild express an opinion on evidence winch he Ins 
not heard, and possibl) irfiuence Ins fellow Magistrates v»Ito were in 
.abetter position tlian he was to decide the cast— 23 Bom. f. R 833 
So also, where a case was heard by a Bench consisting of two Magistrates 
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^^htlC a I’.tncli oj Magunates eslaWtshed IjsiIc 1 o^al (loscm 
rift It. i-ndct iVc ooJ *ication csjali’islnnc it, to ronsist of not less than 
two ncnl>crt. one tnenbet of the Itench cannot alme adjudicate upon a 
case — 5a A. \V. N 14* SimilajI). a ttial by two members of a Hcnch 
which acctjrdmg to rules must consist of not less than three members, is 
bad in taw'-ib Mad 4to. 

Thus, where a Ilcnch of three Magistrates constituted under the rules 
commenced a trial (and heard the prosecution evidence but .afterwards 
one member of the Ilcnch w.ss absenti and the remnining two Magistrates 
went on with the trial, heard the defence evidence .and convicted the 
accused, dcZ/thal the trial having been in coninvcntion of the rules was 
aod Tlic trial ought to have been .adjourned till the ftbscni member 
was present, or it should have been held .afresh befoie .a liifTere^nt set of 
^laglstrates— 44 Horn 400. 

Powers of a Bench —Where a case triable by a first class Magistrate 
was at first tried by a Ilcnch of Magistrates which could exercise first 
class powers when sitting tcf^ether, but neither of whom was individually 
invested with first class powers, and at the adjourned hearing only one 
member of the Ilcnch was present, it was held that he was not competent 
to try the case alone — 2 C L K 348. 

Where there was a rule framed under this section, that only such cases 
as could be tried summani) should be transferred to the Bench, and 
inspite of this rule, 0 case rot triable summarily but within the compe- 
tency of the Bench was transferred to a and the Bench tried the case 
in the regular way, it was held that this contravention of the rule in 
transferring a case which the Bench could not try summarily came within 
Sec 529 (fj, and the trial by the Bench was valid— .1910) U. B R (Cr. 
P. C )70 

16 The Local Government may, or subject to the control 
p.w.rtolr.™.r«i.. of Government, the District 

lorguidMce®! Benches Magistrate may, from time to time, make 
rules consistent with this Code, for the guidance of Magistrates” 
Benches in any district respecting the following subjeett • — 

(a) the classes of cases to be tried ; 
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to the Courts of Magistrates— 26 Mad. 596. So also where a Subdivi- 
sional Magistrate revoked a sanction granted by a Sub-Magistrate, the 
Judge had no jurisdiction to interfere with that*order — 2 Weir 19 j 2 
Weir 155. ’ 

Delegation Of power by District Magistrate —Clause (1) of Sec. 
17 empowers only a District Magistrate to make rules or pass orders 
as to the distribution of work. Such power cannot be delegated by a 
District Magistrate to a Subdivisional Magistrate or to a senior Honorary 
Magistrate— 36 A\I. 468. 

D . — Couits of Piesidency Magistrates. 

18. (/) Tlie Local Government shall from time to time,. 
Appointm.„ioii>r..i. appo'nt a Sufficient number of persons 
denty Magistrates. (liereinafter^called Presidency Magistrates) 
to be Magistrates for each of the presidency-towns, and 
shall appoint one of such persons to be Chief Presidency 
Islagistrate for each such town. 

{2) The powers of a Presidency Magistrate under this 
Code shall be exercised by the Chief Presidency Magistrate,, 
or by a salaried Presidency IMagistrate, or by any other 
Presidency Magistrate empowered by the Local Government 
to sit singly, or by any Bench of Presidency Magistrates. 

(j) A Presidency Magistrate may be appointed unde/ t/iis 
section for such term as the Local Government may, by gene/ al 
or special o/def, direct. 

(f) The Local Government may appoint any person to be 
an Additional Chief P/esidency Magistrate, and such 
Additional Chief Pi cside/icy Magist/ate shall have oil or any 
of the powers of a Chief Presidency Magistiatc under this Code 
or under any other laxv for the time being in force, as the Local 
Government may direct. 

Change —Subsections (3) and (4) ha\e been added by the Criminal 
Procedure Code Amendment Act (XVIII of 1923). “The Local Govern- 
ment is given power to define the term for which .a Presidcncj Magis- 
trate may be .appointed ; and provision is made for the .appointment of 
.an Additional Chief Prcsidcnc) Magistrate to meet the contigency of 
such an officer being needed, which has been .actually experienced in 
Calcutta"— of Objects amt Reasons (Dili 3 of 1914). 
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Foweri of a Presidency Uagutrate —For the purposes of the 
Emigration Act a Presidency Magistrate is included in the term 
‘Magistra’e of the First Class m Sec iii of that Act— 31 Bom 611 
But a Presidency Magistrate is not a District Magistrate or Magistrate 
of the First Class withm the meaning of sec 52 of the Pr sons Act, and 
has no jurisdiction to try for offences under that section— 32 Mad 303 
A Presidency Magistrate has jurisdiction to charge, convict and 
punish under the Indian Penal Code a person who has committed 
an offence on the High Seas on board a British ship— 25 Bom 636 

Under section 487 of this Code the Chief Presidency Magistrate has 
no jurisdiction tojtiy a person under sec 188 I P C for disobedience 
of his own order— 12 C W N 146 

Bench of Hagiatrates —This section confers the full powers of a 
Presidency Magistrate on a Bench of Honorary Presidency Magistrates 
and the Bench can therefore take action under sec 106 of this Code — 
7 Bom L R 833 

Sab section ( 4 )— Any person -In the Bill of >014 as well as of 
1921 the words were any Presidency Magistrate butontherecommenda 
tion of the Joint Committee m 1922 the words Presidency Magistrate 
have been changed into the word person The reason is thus stated 
We think there is force m the suggestion of the Calcutta Bar Librnrv 
Club that It is not necessary to restrict the appointment of an additional 
Chief Presidency Magistrate to persons who are already Pre^idenC) 
Magistrates, and we have therefore substituted the words."any person” 
for the words ‘any Presidency Mag strate ”— of the Joint Com 
mitlee (1922) 

19 Any Uvo or more of such |>crsons may (subject to 
the roles made b\ the Chief Presidencv 

U«nch«» 

Maj»istratc under the powers heicinafter 
conferred) sit together as a Bench 


20 b\ery Presidency Magistrate shall exercise juris 
Loc-i I<mi„ of luri.dic ^iction in all places u ithm the presidency 
town for which he is appointcl, an<i 
uithi's the limits of the port of such town and of ana 
navigable river or channel leading thereto as such limits art- 
defined under the law for the time being m force for tlie 
regulation of ports and port dues 

Wthln the limits of Port —A Presidency Magistrate of Calcutta 
has jurisdiction to try an offence committed under sec. 84 of the 
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Calcutta Port Act (III of 1890), oatsido the limits of Calcutta but within 
the limits of the port — 47 Cal. 147 ; 24 C. VV. N. 79. 

21. (/) Every Chief Presidency Magistrate shall exercise 
Chief presidenev Within the local limits of liis jurisdictioii 
MaffUtrate. conferred on him by this 

Code or rvhicb by any Jatv or rule in force immediately before 
this Code comes into force are required to be exercised by 
any Senior or Chief Presidency Magistrate, and may, from 
time to time, with the previous sanction of the Local Gotern- 
ment, make rules consistent with this Code to regulate — 

(rt) the conduct and distribution of business and tlie 
practice in the Courts of the Magistrates of the 
town , 

(^) the times and places at which Benclies of Magistrates 
shall sit ; 

(c) the constitution of such Benches ; 

((/) the mode of settling differences of opinion wliich may 
arise between Magistrates in session , and 
(/) any other matter which could be dealt with by a 
District Magistrate under his general pou'ers of 
contiol over the Magistrates subordinate to him. 

{ 2 ) The Local Government may, for the purposes of 
this Code, declare what Presidency Magistrates including 
Additional Chief Presidency Magistrates arc subordinate to 
the Clu'ef Presidenc>' Magistrate, and may define the extent 
of their subordination. 

The Italicised words h.nc been added by the Criminal Procedure 
Code Amendment Act (XVIII of 192J). This amendment is conse 
quent upon the amendment made in section 18(4) above. 

Sobordinalion '—In Homb.'iy (.and Calcutta) .all Presidency Magis 
ira’cs and IJenchcs are subordinate lo the Chief Presidency Alagistrates 
and the Chief Presidency Magistrate has power to transfer a case from 
one Presidency Magistrate to another tinder Sec. 5:8 of tins Code— 1 
IJom. I.. R W' M.adras the Couri of the Chief I’rcsidenc) 

^fagisir.ttc and the Courts of the other VresiJcncy Magistrates art 
of equal jurisdiction— to M. U T. 518. 

Benches —Section t8 has ronferred on JJenchei of .Magistrates all 
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ihc potters of n I’rciiderc) Mflgistnte, ind tlie Chief Presidency Magis 
tratc has no power either to confer, restrict or enlarge these powers— 7 
Horn I K 833 Therefore, where a Chief Presidency Magistrate 
TCMied a case that had been dismissed and transferred 11 for trial to a 
Bench of Magistrates it was held that the latter had jurisdiction to 
■cnicfta n a prelim narj objection ^as to the jurisdiction of the Chief 
Pres dcnc> Magistrate sotore\i\e and transfer— 7 C W N 527 


r. — Justufs of the Peace 

22 Tilt, Governor General in Council so far as regard'^ 
jM.iin. .1 th. p,.„ lh(.«holcor any part of Brilish India 

outside the presidencj ton ns 
and ever) I ocal Government so far as regards the tern 
tones subject to its administration 

ma>, b> notification m the official Gazette appoint such 
persons resident within British India and not being the subjects 
of anj foieign State as he or it thinks fit to be Justices of the 
Peace within and for the territories mentioned in such 
notification 

Change -Inpras the ttords (other than the towns aforesaid) 
hav e been omitted and m para 3 the italicised words have been substituted 
•for the words ‘ European British subjects (see sec 3 of the Criminal 
Law Amendment Act \n of 1923) 

' By omitting section 23 and b> assimilating the provisions of section 
2- and 23, this clause has removed the qualification of being an Euro- 
pean British Subject for be ng appointed as a Justice of the Peace’’— 
on clauses (Report of the Racial Distinctions Comm ttee) 

23 [Repealed ] 

24 [Repealed J 

‘Section 24 IS incidentally repealed as being spent — Aoles on 
(see supra under sec 22) 

25 In virtue of their respective offices the Governor 

Ex ju.iicx. .1 General Goiernors Lieutenant Goternors 
the Peace Chief Commissioners the Ordinarj 

Jlember:. of tlie Council of the Governor General and the 
Judges of the High Courts are Justices of the Peace within 
and for the whole of British India Sessions Judges and 
District Alagistrates are Justices of the Peace within and 
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for the whole of the territories administered by the Local 
Government under which they are serving' ; and the Presi- 
dency Magistrates are Justices of the Peace within and for 
the towns of which they are respectively Magistrates. 

— Suspension and Removal. 

26- Ali Judges of Criminal Courts other than the High 
Courts established by Royal Cliarter, 

Suspension and remo* » »« »» . i 

vai of Judges and and all Magistrates, may be suspended 

Mfljrlstrates. ^ 

or removed rrom office by the Local 

Gov^rnmofit 

Provided that such Judges and Magistrates as now are 
liable to be suspended or removed from office by t/ie 
Governor General in Council only shall not be suspended or 
removed from office by any other authority. 

27. The Governor General in Council may suspend 
or remove from office any Justice of tlic 
Peace appointed by him, and the Local 
******' Government may suspend or remove 

from office any Justice of the Peace appointed by it 



CHAPTER III. 


Powers of Courts 

/} — Description of Offences cognizable by each Court. 

28 Subject to th“ other provisions of this Code, any 
oiiencet under Penei oAence undcr the Indian Penal Code 
*^‘*** may be tried — 

(rt) by the High Court, or 

{b) by the Court of Session, or 

(^) by any other Court by which such ofTence is shown 
in the eighth column of the second schedule to 
be triable 

Illustiatwn 

A is committed to the Sessions Court on a charge of 
culpable homicide He may be convicted of \oluntarily 
causing hurt an olTence triable by a Magistrate. 

■Any other Coorf —The provisions as to the other Courts indicated 
in this section do not cut down or restrict the jurisdi'“tion of the H'gh 
Court or the Sessions Court This section gives powers to the High Court 
and the Court of Session to tr> an> offence under the Pcnil Code— 
8 All 665 

Coanmtmeat to Sessioni —The illustration shows that in a case 
Commuted to (he Sessions Court for a more heinous offence, the accused 
can be convicted of a minor offence triable b> a Magistrate — 19 All 465 
Soalso, the fact that m 1 evse committed to the Sessions, the Sessions 
Judge addsa cliargeof an offence triable exclusnel> by a Magistrate, 
does not affect the jurisdiction of the Sessions Judge 10 iry il— 8 All 665 
There is nothing illegal in a Magistrate co nmilling a person charj,ed 
under section 147 1 I’ C to the Sessions Coori though the Schedu'e of 
this Code sajs that the offence is triable b> a Magistrate only — 24 Cal 
459 

Hut if the offence falls under some other Uw and that law speciHes 
lhe/ir««, u c\ mot be changed (see Sec 27) Tlius, an offence under 
sec 9 of the Opium Act must be tried b\ a Magistrate , a Sessions 
Judge has no juri>diction over the offence and the Magistra’e has no 
power to coimiit the case to the Sessions— 19 \U 465 
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Offences within and outside jurisdiction —When an offence triable- 
by an inferior tribunal conta ns an element which puts the offence be 
yond the jurisdiction of that tribunal, the jurisdiction of that tribunal is 
not thereby ousted — 2 Weir 20 In other words, where the facts d sclose 
an offence within the jurisdiction of the ^^aglstrate, it is a complete fallacy 
to say that he is not empowered to try the offence merely because the 
same facts disclose a more seriou> offence beyond his jurisdiction— '’4 
Mad 675 liut no tnbbnal can properly clutch jurisdiction by intention 
ally Ignoring facts of aggravation which make the offence really cognisa 
ble only by a higher tribunal — 2 Weir 21 12 Mad 54 4 N L R i8r 
Where two or more persons are jointly indicted, and the jurisdiction 
of the Magistrate IS ousted in the case of one of them the proper course 
is to commit bother all for trial before the Court of Session — i Weir 
448 

29 (/) Subject to the othei ptovtstons of this Code anj 
offence under any other law shall when 
any Court is mentioned in this behalf 
in such law, be tried by such Court 

( 2 ) When no Court is so mentioned it may be tried bj 
the High Court or subject as aforesaid b> any Court constitu 
ted under this Code by winch such offence is shown m the 
eighth column of the second schedule to be triable 

Change —In sub section (») the ital cised words have been «ubsii 
tuted for the words ‘ subject to the provisions of sec 447 , by the Crimi 
nal Law Amendment Act (\ 1 1 of ig^s) 

In sub section (2) the italicised words have been added bj the 
Criminal Piocedure Code Amendment \ct(\VIIIof 

Shall be tried by such Conrt — \n offence under a spccidl law 
triab e by a special Magistrate cannot be transferred to an ordinary 
Magistrate or be tried by any other Magistrate— 6 \ \\ N 2S9 , 5 M 
H C R 277 An offence under Sec 9 of the Opium Act must be tried 
by a Magistrate and not b) a Court of Sesson— 19AII 46^ An offence 
under Madras Act I of 1868 le g suppl)ing liquor without a license) is 
triable on!) by a Magistrate and not b) the High Coirt SM II C 1 
277 Ar offence under bee t6 of the Ilombay ^/ilLgc Io!ceAct\ni 
of IS triable b> I’ol ce I'alcU duly empovered and not b) Taluk 
Magistrates— Kaianlal 19O An offence under Sec S'* of the I risons 
Act 15 not triable by a I residency Mag str ite, since lie is not a District 
Magistrate or a I irst Clats Migistra e— 32 Mad 303 A second Class 
Magistrate bas jurisdiction to tr) oftenccs under Sec S: of tl e I^ej, sira 
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tion Act ind such jurisdiction »s not affecied by the proMsions of Sec 29 
of this Code - 7 Mid 347 A Third Cliss Magistnie has jurisdiction to 
try in ofTcnce ’under See 68, Ilombty District ^tllnIClpll Act— Ritinhl 
763 • 

An order under See 3 (t) of the Defence of India \ct (IV of 1915) 
«hercbs the Local tiovemment hitl directed that ill persons accused 
of the ofTcnce of commuting chcoiiyon 27ih februiry 191511 Hasii 
Naurang should he tried by the Commissioners ippointcd under the 
provisions of the siid Act ousted the jurisd citon of the regular Courts 
m respect of the persons accused of the oflcnce specified — 1917 I’ R 3S 
When DO Canrt fs mentioned — Under Sec 5S (3) of the Bengal 
Tenancy Act, 1 MiRnirite can try 1 landlord for failure to prepare and 
retain counterfoils of rent receipt in 1 summons case —9 C W N S16 

'^'0 0/ the second or thud class 

Trtii of Curepc4n shall tttqutrc tttto Or tr) HU} oQence which IS 
lVeofleiinl”th*M‘ ei*»* pHUishabU othcrwtsi than with fine not 
Mic(itrat«« exceeding fijt} rupees vherc the accused 

IS an European Unttsh subject vho claims to be tried as such 
This section has been added by sec 6 of the Criminal Law \mend 
ment Act (Ml of 1923) 

‘‘The Bill docs away with all provisions under which a person who 
may try a European British subject must be a Just ce of the Peace 
Except in cases punishable with sentences of fine only not exceeding 
rupees fifty, the Bill provides that European British subjects shall not be 
triable by second or third class Afagistrates, but all first class Magistrates 
are given power to try European British subjects no matter what the r 
nationality may be heport of the Raa it Distinction Committee 
— ^ 29 B [New'\ Any offence, other than one punishable vith 
Jml.aicilm In •!., or ttmisporiation for U ft Committed 

cBfcoijuveniiei atty ficrsoii who at the date ~uhen he 

appears or is brought before the Court is nucter the age of 
fifteen years, niay he tried bj a District Magistrate or a Chief 
presidency Magistrate or by any Magistrate specially einpo ver 
ed by the Local Government to exercise the po ueis conferred by 
section 8 , sub section (J) of the Rejormatory Schools Act, 
i 8 qy, or in any area in which the said Act has been wholly or tn 
part repealed by any other law prootdtng for the custody , trial 
or punishment of youthful offenders, by any Magistrate cm- 
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powered by or under suck law to exeteise allot any of the powers 
conferred thereby. 

This section hns been added by the Criminal Procedure Code 
Amendment Act (XVIII of 19231 This amendment was for the first time 
introduced by Bill 3 of 1921 and did not exist in the Bill of 1914. The 
reasons for the amendment ha\e been thus stated “The existing 
pro edure of committal to a Court of Session is lengthy and often invol 
ves the prolonged detention of ju\enile offenders as undertrial prisoners, 
although the offences generally committed by them seldom require to be 
so severely punished as to necessitate the intervention of a Sessions 
Court the sentence or order eventually passed being often incommensu 
rate with the time and energ) expended upon a committal and sessions 
trial It IS therefore proposed that oftences of children, unless so serious 
as to be punishable with death or transportation for life, should be triable 
by a District Mngistrate, a Chief Presidency Magistrate, or by any Magis 
trate specially empowered to exercise the powers conferred by section 8, 
sub section xl, of the Reformatory Schools Act, 1897 ” — Statement of 
Objects and Reasons (1921) 

30 In tlie territories respectively administered by the 
Governors of tlie Punjab and 
«biewiib deatb Burma and the Chief Commissioners of 

Oudh, the Central Province*, Coorg and Assam in Sind, and 
in those parts of the other provinces m which there are 
Deput> Commissioners or Assistant Commissioners, the Local 
Government may, notwithstanding an> thing contained in 
section 29, invest the District Magistrate or anv Magistrate 
of the first class, with power to tr> as a Magistrate all 
offences not punishable with death 

Magistrate muflt purport to act audbr thia Section —A first Chss 
M'lgistntc simply described on the heading of his judj^incnl as invested 
«itli the powers under this Section, but not purporting to net under 
such powers, cinnol exercise those powers in passing the sentence - 1908 
P W R 17 

Powers of a District Magistrate to try cases —As a general rule, 
the cases which a District Magistrate should refrain from tr> mg under 
his luKlicr powers, arc those in which a sen'ence more severe Ihan a 
District Magistrate can infl ct under Sec 34 appe irs to be called for if 
the ofience be evtabluhed and sccondlj those cises in which tlie issues 
are so cntnplex or the difficulty of ascertaining the true facts or of cor 
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rectly applying the law to them so considerable as to make a trial before 
a Sessions Judge more appropriate than a trial before a District Magis 
trate— L B R (1893 1900) 219 

An officer exercising special powers should rarely try a case himself, 
when there IS some evidence which, if belieied, would substantiite the 
charge of an offence beyond his jurisdiction — to Cal 85 In the exercise 
of special powers under this Section, a District Magistrate has no power 
to try cases summarily— 1879 P R 25 , or to award compensation in a 
case under Sec 436 1 P C which is ordinary triable by a High Court or 
■Court of Session— 1902 P L. R 139 

‘Offence sot ptmishable with death* —A District Magistrate 
empowered under this section cannot try an offence punishable with death 
— 1891 P R 3 He cannot legally try the offence of culpable homicide 
amounting to murder Where there is credible evidence both of murder 
and of qualified murder, the accused should be committed for tr al before 
a Court which is competent to try both offences once for all and to 
pronounce a judgment which shall be an effectual bar to a second trial 
on the same facts— 1893 P R 1 

So, where there IS sufficient evidence to Constitute an offence of mur 
der, a Magistrate specially empowered may not try the cave as on a 
minor charge— 10 Cal 85 Similarly, the offence of aitcmp mg to wage 
war against the Queen should not be tried as a dacoity case by a Dis 
irict Magistrate— t Bur S R 158 

Commitment to Depntj Commissioner —A Magistrate holding an 
inquiry into a case triable by a Court of Session, cannot make over the 
case to a Deputy Commissioner, specially empowered under this section 
to try such cases Such a commitment was held to be il]eg<«l and was 
quashed and the case was ordered t > be commiticd to the Court of Session 
— 1873 P B *7 But in a Calcutta case the High Court maintained the 
conviction by the Deputy Commissioner, where it was found that the 
accused had not been prejudiced hy such trial— 7 C \\ N 45? 

Trial of approver — WTiere a Deputy Commissioner tries a case 
exclusively triable by a Sessi >ns Court under powers conferred by tins 
section, he does so as a Magistrate, and if he tenders cond tional pardon 
to one of the accused, he IS precluded from trying the case himself— 10 
C \V N 847 

Appeals —Where the Magistrate was acting in the exercise of his 
ordinary powers as a Magistrate of the ist class ard was not act ng 
under the special powers conferred by this section, an appeal woo’d le 
tothe Court of Session, and not to the II gh (Chiefj Court — i*Si I* I 
33 WHicre, however, It appeared from the sentence awarded tba' tie 
Di'tnct Ma,,isiratc m trying the particular cas" had exercised enhin'rJ 
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powered by or tinder suck law to exei cise all ot any of the powers 
conferred thereby 

This section has been added by the Criminal Procedure Code 
Amendment Act (XVIII of 1923) This amendment was for the first time 
introduced by Bill 3 of 1921 and did not exist in the Bill of 1914. The 
reasons for the amendment have been thus stated “The existing 
-pro edure of committal to a Court of Session is lengthy and often invol 
ves the prolonged detention of juvenile offenders as undertrial prisoners, 
although the offences generally committed by them seldom require to be 
so severely punished as to necessitate the intervention of a Sessions 
Court the sentence or order eventually passed being often incommensu 
rate with the time and energj expended upon a committal and sessions 
trial It is therefore proposed that oftences of children, unless so serious 
as to be punishable with death or transportation for life, should be triable 
by a District Magistrate, a Chief Presidency Magistrate, or by any Magis 
trate specially empowered to exercise the powers conferred by section 8, 
sub section '1), of the Reformatory Schools Act, 1897 ' —Statement of 
Objects and Reasons (1951) 

30 In the territories respectively ndministered by the 
L<entennnt Governors of the Punjab and 
«bte witb death Burmi and the Chief Commissioners of 

Oudh, the Central Provinces Coorg and Assam in Sind, and 
in those parts of the other provinces in which there are 
Deputy Commissioners or Assistant Commissioners, the Local 
Government may, notwithstanding an>thirg contained m 
section 29, invest the District Magistrate or anv Magistrate 
of the first class, with power to tr> as a Magistrate all 
offences not punishable with death 

Magistrate most purport to act under this Section —A first Class 
Magisirvte simply described on the heading" of his judgment as invested 
with the powers under this Section, but not purporting to act under 
such powers, cannot exercise those powers in passing the sentence — 190S 

r w R 17 

power* of a District Magistrate to try cases —As a general rule 
the cases which a District Magistrate should refrain from trjing under 
his hi|,hcr powers arc those in which a sen'cncc more severe than a 
District Magistrate can inflict tinder Sec 34 appe irs to be called for if 
the oflcnce be established and secondl> those c ises in which the issues 
are so enrol lex or the diffictiU> of ascertaining the true facts or of cor 
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Tcctly appl)ing the law to them so considerable as to make a tnat before 
a Sessions Jodge more appropriate than a trial before a Distnct hlagis 
trate — L B R {18931900)219 

An ofHcer exercising special poners should rarel> trx a case himself, 
when there IS some eMdence which, if belie\ed, would substantnte the 
charge of an offence bejond his jurisdiction — 10 Cal 85 In the exercise 
of spiecial powers under this Section, a District Magistrate has no power 
to try cases summarily — 1879 P R 25. or to award compensation in 1 
case under Sec. 436 1 P C which is ordinary triable by a High Court or 
Court of Session— 1902 P LR 139 

'Ofi'ence not pnnishable trith death' —A District Magistrate 
empowered under this sectioo cannot try an offence punishable with death 
— 1891 P R 3 He cannot legally try the offence of culpable homicide 
amounting to murder MTiere there is credible evidence both of murder 
and of qualified murder, the accused should be committed for tr al before 
a Court which is competent to try both offences once for all and to 
pronounce a judgment which shall be an effectual bar to a second tnat 
on the same facts— 1S93 P K t 

So, where (here is sufficieut evidence to constitute an offence of mur 
der, a Magistrate specially empowered may not try the cave as on a 
minor charge— to Cal 85 Similarly, the offence of attemp mg to wage 
war against the Queen should not be tried as 1 daco ty case by a Dis 
tnct Magistrate— t Bur S R 158 

Commitment to Depatj Commissioner —A Magistrate holding an 
inquiry into a case tnable by a Court of Session cannot make over the 
case to a Deputy Commissioner, specially empowered under this section 
to try such cases Such a commitment was held to be illegal and was 
quashed and the case w as ordered to be committed to the Court of Session 
— 1873P R *7 But in a Calcutta case the High Court maintained the 
conviction by the Deputy Commis«ioner, where it was found that the 
accused had not been prejudiced by such trial — 7 C W N 457 

Trial of approver — Where a Deputy Commissioner ines a case 
exclusively triable by a Sessions Court under powers conferred by this 
section, he does so as a Magistrate and if he tenders conditional pardon 
to one of the accused, he IS precluded from try mg the case himself— 10 
C W N 847 

Appeals — WTiere the ^lagistrate was acting m the exercise of his 
ordinary powers as a Magistrate of the ist class and was not acting 
under the special powers conferred by this section, an appeal would I e 
to the Court of Session, and not to the High (Chief) Court — i8St P R 
23 \Vhcre, however, It appeared from the sentence awarded that the 
Distnct Magistrate in trying the particular cas* had exercised enhanced 
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powered by or under suck law to exeteise all or any of the powers 
confened thereby. 

This section has been added by the Criminal Procedure Code 
Amendment Act (XVIII of 1923I This amendment was for the first time 
introduced by Bill 3 of 1921 and did not exist in the Bill of 1914. The 
reasons for the amendment ha\e been thus staled . “The existing- 
pro-edure of committal to a Court of Session is lengthy and often invol 
1 es the prolonged detention of juvenile offenders as undertnal prisoners, 
although the offences generally committed by them seldom require to be 
so severely punished as to necessitate the intervention of a Sessions 
Court, the sentence or order eventually passed being often incommensu 
rate with the time and energy expended upon a committal and sessions 
trial. It IS therefore proposed that offences of children, unless so serious 
as to be punishable with death or transportation for life, should be triable 
by a District Magistrate, a Chief Presidency Magistrate, or bj any Magis 
trate specially empowered to exercise the powers conferred by section 8, 
sub section (it, of the Reformatory Schools Act, 1897 " — Statement of 
Objects and Reasons (1921) 

30 In the territories respectively administered by the 
... p.ni.h. Lieutenant Governors of tl.e Punjab and 
■bie With d«aiti. Burma and the Chief Commissioners of 

Oudh, the Centra! Provinces Coorg and Assam, in Smd, and 
in those parts of tlie other provinces in which tliere are 
Deputy Commissioners or Assistant Commissioners, the Local 
Government may, notwithstanding anything contained in 
section 29, invest the District Magistrate or anv Magistrate 
of the first class, with power to try as a Magistrate all 
offences not punishable with death. 

Magistrate must purport to act under this Section —A first Class 
iMngistntc simply described on the heiding of his judgment .ns mi esled 
with the powers under this Section, but not purporting to net under 
such powers, ennnot exercise those powers in pnssing the sentence — 1908 
V W. R 17. 

Power* of a Dlatrict Magistrate to try cases — As.ngencrnl rule, 
thccnscs which n District Migistmlc should reCrnm from trying iimler 
Ills lusher powers, are those 10 which a sen’cncc more severe linn n 
District Mngistnte can inflict under Sec 34 nppe irs to be cnllctl for if 
the offence hr esfibliih'd, nntl second!) those c iscs in which the issues 
are so cornplrs or the diffii’iiltj of ascertuning the true facts or of cor 
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rectly applying the law to them so considerable as to make a trial before 
a Sessions Judge more appropriate than a trial before a District Magis 
trate— L B R (1893 1900) 219 

An officer exercising special powers should rarely try a case himself, 
when there IS some evidence which, if believed, would substintnte the 
charge of an offence beyond his jurisdiction— 10 Cal 85 In the exercise 
of special powers under this Section, a District Magistrate has no power 
to try cases summarily— 1879 P R 2$ . or to award compensation in a 
case under Sec 436 I P C which is ordinary triable by a High Court or 
Court of Session— 1902 P L. R 139 

*02*6000 not panishablo with death* —A District Magistrate 
empowered under this section cannot try an offence punishable with death 
— 1891 P R 3 He cannot legally try the offence of culpable homicide 
amounting to murder Where there is credible evidence both of murder 
and of qualified murder, the accused should be committed for tr al before 
a Court which is competent to try both offences once for all and to 
pronounce a judgment which shall be an effectual bar to a second trial 
on the same facts— 1893 P R t 

So. where there IS sufficient evidence to constitute an offence of mur 
der, a Magistrate specially empowered may not try the case as on a 
minor charge— to Cal 85 Similarlj, the offence of attemp ing to wage 
war against the Queen should not be tried as a daco t> case by a Dis 
tnct Magistrate— t Bur S R 158 

Commitment to Depaty Commissioner —A Magistrate holding an 
inquiry into a case triable by a Court of Session, cannot make over the 
case to a Deputy Commissioner, specially empowered under this section 
to try such cases Such a commitment was held to be illegal and was 
quashed and the case was ordered! > be commuted to the Court of Session 
— 1873P R *7 But in a Calcutta case the High Court maintained the 
conviction by the Deputy Commissioner, where it was found that the 
accused had not been prejudiced by such trial— 7 C W N 457 

npptoata — Wheat *i Depava-) Comrri-iSswjneT vtvts a case 
exclusively triable by a Sessi ms Court under powers conferred by this 
section, he does so as a Magistrate, and if he lenders cond tioml pardon 
10 one of the accused, he IS precluded from trying the case himself— 10 
C \V N S47 

Appeals — Where the Magistrate was act ng in the exercise of h s 
ordinary powers as a Migistriteof the isi class ard was not act ng 
under the special powers cnriferred by this section, an appeal wou’d 1 e 
to the Court of Session, and not to the High (Chiefi Co'-rt — i*5i I* I 
2J WTiere, however, it appeared from the sentence asrarded lha* t^e 
Distnet Mag strate m trying the particular eas- had exercised e-hin'-ei 



42 


THE CODE 01 CRIMINAL IKOCEDUKE [SECS 31 - 32 . 


poweis under this section the ippeil would lie to the High Court and not 
to the Court of Session— 1877 P R S, *879 P R 33,i88oP R36,t9oo 

P R 12 If however the offence IS not one evclusively triable by a Court of 
Session, and the sentence of imprisonment awarded does not exceed two 
>ears, an appeal lies to the Court of Session, and not to the High Court 
even though the District Magistrate records that he is exercising his 
powers under this section— 1875 P R 10 

Revision — A Sessions Judge is competent under Sec 43710 revise 
ihe order of a District Magistrate, even though the latter was exercising 
enhanced powers under this section— 1904 P R 15 
/> — Sentences 7vh2ch may be passed by Courts of oajtons Clcisses 
Sentences which HlRh 31 (/) A Higli Court may pass 

courts and Sessions 

judees maypass aiiv sciiteiice authori/ed by law 

( 2 ) A Sebsions Judge or Additional Sessions Judge 
may pass any sentence a«thori7ed by lau but any sentence 
of deatii passed by any such Judge shall be subject to 
confirmation by the High Court 

f,’) All Assistant Sessions Judge may pass any sentence 
authon/ed by law, except a sentence of dCcath or of trails 
portation for a term exceeding seven yean, or of imprison 
ment for a term exceeding seven years 

Transportation in default of fine —Under Sec 59 I P C it is 
competent ti the Judj,e to award a sentence of transportation in lieu 
of a substantive term of im|»risonmeni but this section docs not 
authorise the substitution of transportation for the imprisonment provided 
bj the Code in default of payment of fine 5 Mad ■•S 

Request by the accused to pass greater senteuce —The powers 
of the Magistrate to pass sentence are limited b> this section iven 
a request by the accused to pass a greater sentence will not empower 
aMagistrite i» pass a sentence whrh !c is not authorised b> law to 


pass— 3 P L K App 3O 
S«nt*fictfwhlch Matt* 


32 (/jTheC 


• uaUamaypa** j)as> thc follovVIll. 


lifts i>f Magistrates may 
4 Sentences namely — 


I Imjirisuimient f ir n turn not \ xrtetl 
iiu-lnoMir, nirliuliiu- siirli ,ilillrj 
(OiitiiK rni lit ns IS niithonrcd Iwv 
Mngistnt. of till 1 v\rc«Mlni 4 oik tliousaiid 

I.rMrh.s 

I Mliippiii^ 
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(?j) Courts of Alngis 
trxtcs of tlio second 
clnss 


Imprisonmintfora term not exceeding 
SIX months, inclnding such solitary 
confinement ns is nuthori/ed by law * 
Fine not exceeding t^\o hundred 
rnpccs 


(c) Courts of ^^ngls f Imprisonment foi n term not exceed 
tratos of the third > mg out month , 
class I Fiiil not exceeding fifty rupees 

(2) The Court of any Magistrate mav pass any lawful 
senlence, combining an> of the sentences which it is 
autliorired bj law to pass 


Panishtnent insofQcieQt — When the punishment awardable by a 
^taglstratc la insufiicieni for the ofTence, the case should be sent to a 
Court which can inflict adequate punishment— 1895 1 R so 

Hatare of sentence mast be defined — \ Magistrate who pronounces 
a sentence must define precisely the nature of the sentence intended 
(icnerally the sentence ought to be self co ta ned— 24 Mad 13 

Sec 75 I P C —A Magistrate whose powers are limited by sec 32 
oftheCr P C cannot pass an enhanced sentence under sec 7S I I C — 
I P R (1893 1900)78 6 Bom L R. 548 Ratanlal 688 

Solitary confinement —The punishment of solitary confinement can 
be awarded only for offences under the Penal Code — 1866 P R i'’Oi 
1870 P R 30, 1875 P R 4 Thus 3 person convicted of an offence 
under section 35 of the Excise Act (1889 P R 17) or under section 4S of 
the Post Offices Act (1879 P R 24) is not liable to a sentence of solitary 
imprisonment 


Again, solitary confinement can be awarded only as part'of a subs an 
twe sewXewte of ( 1S60 V K ao iSSa P R 9) and. wot 

wh n such imprisonment is awarded m default of payment of fine (1873 
P R 26 1S87 P R S3) or in default of furnishing security — j6 All 49^ 
But It IS not illegal to aivard solitary confinement as part of an im 
pnsonment awarded m lieu of wh pping — 1S99 P R 14 not is it illegal 
to impose solitarj confinement as part of a sentence in a summarj trial 
under Chapter \X1 1— 6 All 83 

A Magistrate has no power to direct that a sentence of solitary con 
fnement should be undergone m the first week of e\ er> month, because 
the mode of such punishment is regulated by the Penal Code— 5 C P L 
R 17 
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Pine —In imposing fine, regard to be had to the means oftheac 
cased — 1 Bur S R 483 Where a fine is not suited to the nature of the 
•offence and is beyond the means of the offender to pay it, it ought not to 
be inflicted merely in order that a further period of imprisonment in 
default should be suffered— 1895 P R 20 

An order for payment of daily fine is illegal, in is much as it is an 
adjudication prospectively in respect of in offence which has not been 
■committed — 27 Cal 565 There must be proof of a continuing offence 
before the jurisdiction of a Magistrate to make such in order arises — 24 
All 309 

Fine under other laws — Under this Code ind the Penal Code 1 
Magistrate his power only to inflict fine up to Rs 1000—7 W R 37 
But if an offence under e under sec 35 of the Compa 

■nies Act, is proved, the Magistrate is bound to impose a fine of Rs 500 
in respect of each offence of issuing in unstamped share certificate , ind 
the fact that section 33 of this Code gives the Magistrate power to inflict 
•only a fine of Rs 1000 vv ill not curtail the Magistrate’s jurisdiction to im 
■pose a fine of more thin Us toooin icase where more thin two unstamped 
share certificates have been 1 sued— 20 Cal 676 So also under section 12 
■of the Opium Act, the Magistrate can impose in\ imount of fine in 1 eu 
of confiscation and Ins power is not limited by section 32 of this Code— 2 
P L T 63 

Whipping —A second class Magistrate cinnot pass 1 sentence of 
whipping under this Code, although he was empowered to do so under 
ahe old Code of 1S72— 7 Com 303 

A sentence of whipping is not appropriate in the case of a person 
holding a respectable position in life— 1907 I’ W K 9 

Whipping cannot be awarded in default of payment of fine— 1866 P 
■R 5, nnr can fine be awarded in addilion to whipping— 6 C P L K 34 

Rules for arhippitiR — ‘The Governor General in Council observes 
lint the extent to which th* punishment of whipping is inflicted m the 
several Provinces is a matter which should even during ordinaij times 
when the circumstances of the countrj are normal be carefull) witched 
hy Local Covcrnmenls and idminislrations in order that any hndenc/ 
ter atds nn tn i scniiiinite or ill lesort to (/its form of futus/imenl 
mnr he promptly cheeked This is especially necessary during times of 
scnrcit), when, from causes moreorlcss bejond their own control, the 
poorer classes of the population are driven to the commission if petty 
crimes The pohc) of lirj,elj rcsortin), dur ng times of aj,riculiural 
d stress, to whipp nj, a« a j unishment for pett> thefts md other ofTcnccs 
of a s inilar nature, mi), no doubt, be defended b) the ar),ument lint 
It wo*j!d l*e impois b!c at such ( nics to provide accommodation for all 
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ofTcnders in ihc juils Ilui if due and nmely proTision u made for 
empJojmcnl of ihe industrious poor, there need be no c*cc»sise resort 
to puritiie mctsurcs of this hind , and the Oosemor General in Council 
trusts that if such times should tinfortunilet) recur, the matter will 
be witched »ith e pctiil care b) the l^ncil Gosemments and \dmmi$tra 
tions concerned, and that it may be found possible to distinguish 
betssTcn those members of the criminal classes nho tahe adsantage 
of seasons of public trouble to prey upon their neighbours, and the 
honest labouring poor «ho are drisen b> sheer necessity to gram 
pilfering or similar oflences hor the former, the punishment should 
be sharp and enecliie and nh ppinj, may often be most appropriate. 
The Utter should be consider .tel) tieill nith, and put in (he way of 
relief after such punishment of fine or inmlerale impiisonme> t as may 
seem to be appropriate in each case — l*roccccltn},s of the f»oicronJent of 
India, Home Department tj_diciat) ittli Januar>, iSS' 

“The Judges of the Punjab Chief Court base invited tlie attention 
of the Criminal Courts to the following points — (i) that persons in 
respectable position of life should not ordinarily be whipped , (3) that 
the punishment should be indicted only in case of false evidence, 
extortion and forgery under an> exceptional circumstances , (j) (hat 
whipping, at an additional punishment, should onl> be ordered utua 
a further deterrent appears to be really called for in the interests of 
justice , (4) that special care and judgment sliould be exercised in 
limes of agricultural scarcity and distress - Punjab Cir L\II, p 2S0 
“Whipping, being a puniihment which, to certain classes of the 
community, carries great disgrace with it, shall not be inflicted when 
there are special circumstances which render it undesirable or make 
It in reality a greater punishment than the law intends More especially 
should this be borne in mind in cases where it is proposed to indict 
whipping as the sole pun shment, and where consecjuenily either no 
appeal lies in law or (here is often no practical appeal A'o tttan 
up to the Unie of ktf cotnnction, has occupied a position of son e respect 
ability shout t be subjected to this ///wrAwcw/', which is meant rather fo? 
persons of the lowevt classes who commit such petty thefts, etc., as are 
properly visited with whipp ng Neither adults nor juveniles may be 
punished with whipping for an odence under a special Act, unless the Act 
contains a special provision 10 that end ’ — C P Cr Cir , Part 111, No 3 

33 {/) The Court of any Magistrate may award 
Power of MiKietratee imprisonment in default of payment of 

toicnUnee to Imprleon* . , , , , 

mcnttndcuuuofiinc finc as IS authorized bylaw in case of 
such default 
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Provided that — 

Proviso .5.0 <:or.,i„ W ‘e™ "“t I" e-^cess of the 

Magistrates powers under this Code 
{/}) in an> case decided by a Magistrate where imprison 
ment has been awarded as part of the substantne 
sentence, the period of imprisonment awarded in 
default of payment of the fine shall not dvceed one 
fourth of the period of imprisonment which such 
Magistrate is competent to inflict as punishment for 
the offence otherwise than as imprisonment m default 
of pa} ment of the fine 

The imprisonment awarded under this section ma\ 
be in addition to a substantive sentence of imprisonment 
for the maximum term awardable by the Magistrate under 
section 32 

Imprisonment not proportionate to fine —Imprisonment m dehiilt 
of payment of fine need not always be proportionate to the amount of 
the fine imposed— i Bur S R 483 

Sec 65 I P C —This section does not lutlionse 1 Magistrate to 

piss a sentence of imprisonment in default of payment of fine, m excess 
of the term presenbed b) Sec 65 I P C — 10 Mad iCj , ro Mad 166 
(Note), o^errullng 1 Mad 277 

Power of District Magistrate under sec 30 —A District Magistrate 
specially empowered under sec 30 »n trying a case under sec 471 
1 P. C.can pass a sentence of one year and nine months (ir, one 
fourth of 7 years) in default of payment of fine— 1SS5 P K 35 

34 The Court of a Magistrate, specially empowered 
Mich«r P«w«r» at Under scctioii 30, may pass any sentence 
uiiw" authorired by law, except a SLiitcncc of 
death or of transportation for a term exceeding sc\ cn y cars or 
of imprisonmtnl for a term exceeding seven years 

S»nl.i.c*.v»hlehCourt* 34 A AW« ittt) tiling 

*'l,r«n*^Wror*!n ccittait cii tn sections Jl, ^2 and 7/ — 

llfltlthMil’I'Cl* 

(,j) no Couft of Sissict shill pass on an} Huropean 
hnttsf stljcctan) senttnct other than a senteno of death, fenat 
sen ttude, < r impns nvtet t ‘i ith or ithout fine, or of fine, and 
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{b) no Distnct Ji/aS’iMrate or other ^bagtsU ate of the first 
class shall pass on any European British subject any sentence 
other than imprisonment sohtch may extend to two yeais, or 
fine which may evtetid to one thousand tupees or both 

This IS only n roundabout way of saying that an European British 
•subject shall not be punished with whipping or sohtar> cnnfinement 

This section has been added by the Criminal Law Amendment Act, 
\II of 1923 ‘ The Bill proposes that so far as sentences of death, penal 

serMtude or imprisonment with or without fine < r of fine only ire con 
cerned the powers of these officers shall be identical in the case of 
European Lntish subjects and Indian British subjects eiccept as regards 
Magistrates who have been specially empoxvered under section 30 of the 
Code Such Magistrates will only be able to pass those sentences on 
European British subjects which could be passed by ordinary first class 
Magistrates Such Magi'traies will however ha\e power to try Euro 
pean British subjects for the same additional offences as they are able to 
try Indian British subjects under their special powers Report of the 
Racial Distinctions Committee 

35 (^) a person is convicted at one trial of two oi 

Sentence In esses oi more offcuces, the Com t may subject to 

conviction «l several . , , ^ r , 

offences at one trial the provisions of section "ji Of the Indian 

Penal Code sentence him, for such offences to tlie several 
punishments prescribed therefor which such Court is com 
petent to inflict such punishments when consisting of 
imprisonment or transportation to commence the one after 
the expiration of the other in such order as the Court maj 
direct unless the Court directs that such punishments shall 
run concurrently 

(2j In the case of consecutive sentences it shall not be 
necessary for the Court, by reason only of the aggregate 
punishment for the several offences being m excess of the 
punishment which it is competent to inflict on conviction of 
a single offence, to send the offender for trial before a 
higher Court 

PurnVhmVni ** follow S — 

(rt) in no case shall such person be sentenced to imprison 
ment for a longer period than fourteen >ears 
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ip) if the case is tried by a Magistrate (other than a 
Magistrate acting under section 34), the aggregate 
punishment shall not exceed twice the amount of 
punishment which he is, in the exercise of his ordinir) 
jurisdiction, competent to inflict 
(j) For the purpose of appeal, the aggregate of consecutive 
sentences passed under this section in case of convictions for 
several offences at one trial shall be deemed to a be a single 
sentence 

Change —This section has been amended by the Criminal Procedure 
Code Amendment Act, XVIII of 1923 Before the amendment subsec 
tion (i) stood thus — ‘When a person is convicted at one trial of two or 
more dutinct offences, the Court may sentence him for such offences” etc 
In sub section (3) the words “aggregate of consecutive’ have been subs 
tituted for the word “aggregate” , and the Bvfilannhon and JUustratton 
have been omitted 

‘ The existing Explanation and Illustration to section 35 have occasioned 
considerable misunderstanding It is therefore proposed to omit them 
and state definitely that section 3, roust be rrad subject to section 71 
I P C It IS also declared that aggregate sentences passed under section 
35 in case of conviction for several offences at one trial shall be deemed 
to be a single sentence for the purpose of appeal, if they nm consecii 
tively" —Statement of Oljecls and Reasons (Bill 3 of 1914) 

Section 71 I P C - Section 71 of the Indian Penal Code provides 
as follow s — 

“Where anything which is an offence is made up of parts, my of winch 
parts IS Itself an olTcnce, the offender shall not be punished with the 
punishment of more than one of such offences, unless it be so exprcsslj 
provided 

• Where anything is an offence falling within two or more separate 
definitions of any law m force for the time being b> which offences am 
defined or punished, or 

where several acts, of which one or more than one would by itself or 
tlicmsehes tonstilutc an offence, constitute, when combined, a different 
offence, 

the oricmlcr shall not be punished with a more severe punishment 
than the court which tries him could award for an> one of such offences 

In all other cases (e g svherethe offences arc distinct, or where there 
IS a repetition of the same offence', the Court can pass separate sentence 
for each of the offences, under section 35 of the Cr P, Code 
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Scope of Section ‘—'Com •— Thts section applies only to convic- 

tions of f'fftncct \ It Hoes not apply to imprUonments tinder sec. 1 23 of the 
Code— 5 IJoni. L- K 26 

Therefore, ttii illegal fora Magistrate to direct that .1 sentence of 
imprisonment for an ofTence slmnW uhe eficct after the expiry of the 
sentence which the .accused may lie undergoing for def.auU of finding 
security for good bchaxionr— 16 Cr. I- J 6 j 2 (M.ad ). The order is also 
illegal under sec. l2o 

This section is not restricted to cases where the seseral punishments 
are all of the s.amc hind / t all arc sentences of imprisonment or all are 
sentences of transportation It cmers cases of tlie description where 
one of the punishments is imprisonment sslnle the other is transporta 
tion— -23 C 1- J t, \V N 60S 

One trial —This section has reference onI> to the conviction of an 
accused person of two or more ofiences at «»«c trial It does not apply 
toscniences passed at difTerent trials— 7 W K 1, 1S86 1’ K 14 . 3 All 
305 , t A \V N 23 20 C \\ N I too Thus it does not include the case 
of sepirnte trials held on the same das for separate offences committed b> 
the s.ame accused— 2 \\ eir 30 

Diittnct ofTencea — U> reason «f the omission of the word ‘distinct’ 
Uie present section applies to all cases wlieiher the oflcnces are distinct 
Of not In all cases, the Court will be competent to inflict an aggregate 
of punishment in excess of the punishment which it is ordinarily compe 
tent to inflict in respect of a single offence. 

Owing to this change in the law, the rulings in 8 Rom I R 850 and 
13 C I*. L. H. 124 .Ire otcriuled In these c.ases it was held that if the 
offences svere not distinct, rhe trying Magistrate’s ordinary jurisdiction 
was not enhanced by the provisions of sub section (2) and proviso (b) 

May senteuee — The woras 'may sentence’ do not mean that the 
Court must necessarily pass distinct sentences— Kaianlal 597 {pei 
Jardine J} The use of the word may shows that this section only 
permias and dots not mtCt rt Uibbg'\tor% on Courts to pass stparatt 
sentences in one trial— L 15 R <1900-1902)33,1 B R (1872—1892) 
271 ; 1 Bur S K. 271 

But though It IS not illegal to pass one sentence for all the offences, 
still It is generally the proper course to pass a separate sentence for 
each offence— Ratanlal 597 , 4 M H. C R App 27 , because such a 
Course will enable the Appellate Court to know the punishment to be 
remitted, in case the conviction for one of the offences is set aside — 4 
M. H.C. R. App 27 If one aggregate sentence is imposed for all the 
offences, it is impossible to apportion it to the different offences of which 
the accused is convicted— 1886 P. R 14 

4 
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On Ihe other hand, tf the offences are not separate (e g offences under 
secs 392 and 75 I P. C ) the awarding of two separate sentences is 
illegal — 18 M L T 121 

Consecutive sentences — If separate sentences are passed for each 
offence of which an accused stands coo\icted, the sentence must com 
mence one after the expiry of the other — L R R (1872 — 1892) 526 
Where a man IS imprisoned under two warrants, orderin>> consecutive 
sentences the first should be completely executed both m regard to the 
substantive term of imprisonment as well as the imprisonment in default 
of fine, before any effect is given to the second warrant— Ratanlal 132 
Concurrent Btnteucts —The Court must expressly direct whether 
the sentences are to run concurrently or consecutively Omssion to 
determine whether the sentences of impr sonment and transportation 
{in a case where both sentences have been passed) are to run concurrency 
or cinsecuively makes the sentence defective in form — 23 C L J 596=* 
21 C W N 608 

The only cases in which a Court may pass concurrent sentences for 
two offences are when the accused is convicted at the same trial for both 
the offences , if the trials are separate sec 397 applies, and the sen 
tcnces must take effect consecutively— 2 S L R 23 , 20 C W N 
1300 , 22 C W N 597 , 19 A L J 310 15 C P L R 57 . *6 O C 
370 M A L J 263 , 6 Bur L T 67 21 Cr L J 398 (All) Rut when 
a prisoner vvis tried on the same day separately for two offences for 
which he could have bee i tried at one and the same trial, an order 
passing concurrent sentences was held to be not illegal, as the two trials 
were for all practical purposes to be treated as one— 13 Rom 1 , R 200 
It is not illegal to direct a sentence of imprisonment to run con 
currently with a sentence of transportation — 1913 P R 21 

The imprisonment referred to in this section is a substaniive sentence 
of impnsonment , an order directing that terms of imprisonment in 
default of payment of fine shall nm concurrently is illegal— 5 SLR 263 
Appeal —An accused who has been sentenced to concurrent sen 
lenccs of imprisonment, no one of which is individually appealable, has 
no right to aggregate them and appeal against them collectively— .jo 
Cal O31 , 25 C W N 613 , f7 C I J 39 * [Contra— t7C W N 72 and 
15 C \V N 734 where it was licM that concurrent sentences imisl be 

a predated fur purposes of ippca’ as oheicwise there would be no 
di linct on 1 e ween a coacurrem senicnee and a 'ingle sentence in which 
no srntrrcc vvas pis»cd un'^er the second clnr^e Rut these rulings 
can no I n„rr stand as good I iw iimcw of the recent ameiditient made 
la sub ,fc loa {,) i dcr w ir , o,ly (jmtatU sentences can be 
‘'•■d f ll e piup' 1' c f appeal] 
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Proviso (a) —The proviso does not import tnat any aggregate 
punishment within these limits could be imposed by a sentence 
instead of separate sentences— 1886 P R 14 Fourteen years is the 
maximum term of imprisonment vkhich can be awarded as an aggregate 
sentence — 7 C P L R 29 

Sentences of imprisonment may be accumulated beyond 14 years in 
more than one trial The limit of 14 years has reference only to sen 
tences passed simulianeously at one trial or passed on charges tried 
simultaneously — 7 W R t 

Proviso (hi — Where there are separate trials the Magistrate s power 
of pnni>hment is not 1 miteo to twice the amount which he is competent 
to pass— 3 All 305 1 Bur S R 271 

Before the present amendment it was held that if the offences were 
not distinct the trying Magisira e s ordinary jurisdiction was not enhanced 
by this proviso— 8 Bom L R 850 This is nolonger good law See sttpra 
Sub section (3) —For tie purposes of appeal —It is only for the 
purposes of appeal (and for no other purpose e g for the purpose of 
commutation into transportation) (hat the consecutive sentences can be 
treated as one sentence therefore two or more offences cannot be 
added up so that the aggregate period may be commuted into trans 
portation— ’ W R 1 

For the purposed of appeal only consecutive sentences are allowed 
to be taken in the ij,grega e as one sentcnc* This sub sect on does not 
apply to concurrent sentences— U B R (1897 1901)13 L B R 11900 
1902) 57 , igoi P R 25 See notes under ‘ Appeal ' above 

Only substantive sentences can be aggregated under this section , a 
sentence of imprisonment m default of payment of fine must not be 
included for the purposes of calculation — 1892 P R 22 

Splitting up of offencea — No Magistrate is entitled to split up an 
offence into its component parts for the purpose of giving himself 
summary jurisdiction, thereby depriving the prisoner of the right of 
appeal— 4 Cal 18 

C —^Ordinary and Additional Powers 

36 All District Magistrates Sub divisionil Magistrates 
^ , and Magistrates of the first, sec md and 

M*cutr*iej tliird cKsses h^ve the powers hereinafter 

resp-ctiveh conferred upon them and specified in the third 
schedii’e Such powers are called their ‘ordimry powers.” 
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On the other hind, if the offences are not separate (e g offences under 
secs 392 and 75 I P. C ) the awnrding of two separate sentences is 
illegal — iS M L T 121 

ConsecDttve sentences — If separate sentences are passed for each 
offence of which an accused stands conticted, the sentence must com 
mence one after the expiry of the other— L B K (1872 — 1892) 526 
AVhere a man IS imprisoned under tuo warrants, orderioK consecutive 
sentences the first should be completely evecuted both m regard to the 
substantive term of impiisonment as well is the imprisonment in default 
of fii e, before any effect is given to the second warrant— Ratanlal 132 
Coiicnrreut fitJiteuctS —The Court must expressly direct whether 
the sentences are to run concurrently or consecutively Oirission to 
determine whether the sentences of imprsonment and transportation 
(in a case where both sentences have been passed) are to run concurrently 
or cinsecuively m^kes the sentence defective in form — 23 C L J 596— 
21 C W N 608 

The only cases m which a Court may pass concurrent sentences for 
two offences are vvlien the accused is convicted at the irtal for both 
the offences if the irials ^re separate sec 397 applies and the sen 
tenccs must take effect consecutively— 2 S L K 23 , 20 C W N 
1300, 22 C W N 597, tpA L J 310 IS C P L R 57 16 O C 
370 , 11 A L J 263 6 Hur L T 67 21 Cr L J 398 (All) Rut when 
a prisoner wis tried on the same day separately for two offences for 
which he could have bee 1 tried at one and the same trial, an order 
passing concurrent sentences was held to be not illegal, as the two trials 
were for all practical purposes to be treated as one— 13 Rom L R 200 
It IS not illegal to direct a sentence of imprisonment to run con 
currently with a sentence of transportation— 1913 r R 2i 

The imprisonment referred to in this section is a substantive sentence 
of impnsonment , an order directing that terms of imprisonment in 
default of pajment of fine shall nin concurrently is illegal— 5 SLR 263 
Appeal —An accused who has been sentenced to concurrent sen 
tcnces of imprisonment, no one of which is mdiv idually appealable has 
no right to aggregate them and appeal against them collectively— 40 
Cal O31 , 25 C W N 613, 17 C I J 39? (Contra-i7C \V N 72 and 
25 C W ^ 734 where it was held that concurrent sentences imut be 

a { regaled for nirpovcs of aj peak as oheiewisc there would be no 
di tinct c n I etween a concurrent sentence and a ‘ingle sentence in which 
ro sentence vvis pisied linger the second charge Hut lliesc nil ngs 
can no! ngcr stand a* good hw m »ic»v *>f the recent amcidrient made 
in sub ire lua (,) inder w ic 1 oily tjiiuaifi senten cj can be 
ag„rr„j!ed far il e pufpov < f appcalj 



PART III. 
general provisions 
CHAPTER IV. 

Of Aid and Information to tiik Magistrates, the 
PoLici- AND Persons making Arrests 

42 E\ery person h bound to assist a Magistrate 
Pobite 10 ••■lit Of police-ofilccr reasonably demanding 
M.rutf.u.ondpoiteo tvlictbcf Within or without 

the presidency-towns, — 

(rt) In the taking or preventing the escape of any other 
person whom sticli Magistrate or poIice-oIHcer Is 
authorized to arrest ; 

{i>) In the prevention or suppression of a breach of 
the peace, or m the prevention of any injury 
attempted to be committed to any railway, canal, 
telegraph or public property, 

‘Every pereon' — A Police ofticer charged with the duly of 
arresting an accused can ask a chowkidar to assist him m arresting the 
accused or m preventing his escape— 6 C W N 337, 

‘Reasonably* —No person is bound to obey an unreasonable order 
of 3 Magistrate or Police ofA er Thus, where a Magistrate ordered 
a landholder to find a clue to a theft within 15 days, it was held that 
such an order was unreasonable and unwarranted by this section, and 
the landlord was not bound to perform an act for which the police are 
appointed and paid Disobedience by (he landlord of such order is no 
offence — 3 All 30 t Members of (he public are bound to assist a police 
officer reasonably demanding their aid in the taking of any dacoits or 
suspected dacoits whom that officer is authorised by law to arrest The 
law however does not intend that the police officers should have a 
seneral power of calling upon the members of the public to j^in them 
in arresting a number of unknow 1 person* whose whereabouts are not 
known Refusal to assist the po ice officer m such a quest is not an 
offence— 42 All 314 
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41. (/) The Local Government may withdraw all or 
any of the powers conferred under 
this Code on any person by it or 
by any officer subordinate to it. 

{ 2 ) Any powers confe^^red by the District Magistrate may 
be withdrawn by the District Magistrate. 



PART III. 

GENERAL PROVISIONS 


CHAPTER IV. 

Of Aid and Infokmation to Tfib Magistrates, the 
Police and Persons making Arrests 

42 Every person is bound to assist a Magistrate 
Public wh.u to oMi.t police-officer reasonably demanding 
M«eiftrate«andpQUee whether Within or without 

the presidency-towns, — 

(rt) in the taking or preventing the escape of any other 
person whom such Magistrate or police-officer is 
authorized to arrest , 

(^) in the prevention or suppression of a breach of 
the peace, or in the prevention of any injury 
attempted to be committed to any railway, canal, 
telegraph or public properly. 

‘Every person* — A Police ofhcer charged with ihe duly of 
arresting an accused can ask a cbowk dar to assist him in arresting the 
accused or in preventing his escape— 6 C W N 337. 

‘Reasonably' —No person is bound to obey an unreasonable order 
of a Magistrate or Police ofTi er Thus, where a Magistrate ordered 
a landholder to 6nd a clue to a theft within 15 days, it was held that 
such an order was unreasonable and unwarranted by ibis section, and 
the landlord was not bound to perform an act for which the police are 
appointed and paid Disobedience by the landlord of such oider is no 
offence — 3 All 2ot Members of the public are bound to assist a police 
officer reasonably demanding th-tr aid in the taking of any dacoits or 
suspected dacoits whom that ofhcer is authorised by law to arrest The 
law however does not intend that the police officers should hare a 
general power of calling upon the members of the public 10 j>m them 
in arresti ig a number of unknow 1 pe sons whose whereabouts are not 
known Refusal to assist the po ice ofh er in such a quest is not an 
offence— 42 All 314 
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41. (/) The Local Government may withdraw all or 
Pow.r. m.y b. c.n- conferred under 

‘*“*‘‘* tins Code on any person by it or 

by any officer subordinate to it. 

{ 2 ) Any powers conferred by the District Magistrate may 
be withdrawn by the District Magistrate. 



PART III. 

GENER&L PROVISIONS 
CHAPTER IV. 

Of Aid and INFOR^fATIO^^ to tke Magistrates, the 
Police and Persons making Arrests. 

42 Every person bound to assist a Magistrate 
PnhUc wh.n to •••lit police-officer reasoitably demanding 
M.ti.tr.t...n<ipoii«. whether \vithin or without 

the presidency-towns, — 

(n) in the taking or preventing the escape of any other 
person whom such Magistrate or police-officer is 
authorized to arrest , 

(i) in the prevention or suppression of a breach of 
the peace, or in (he prevention of any injury 
attempted to be committed to any railway, canal, 
telegraph or public property. 

‘Every peraou' — A Police ofiicer charged with the duty of 
arresting an accused can ask a chowkidar to assist him in arresting the 
accused or in preventing his escape— 6 C. W N 337. 

‘Reasonably’ —No person is bound to obey an unreaionable order 
of a Magistrate or Police ofli er Thus, where a Magistrate ordered 
a landholder to ^nd a clue to a theft within 15 days, it was held that 
such an order was unreasonable and unwarranted by this section, and 
the landlord was not bound to perform an act for which the police are 
appointed and paid Disobedience by the landlord of such order is no 
offence — z All. 201 Members of the public are bound to assist a police 
ofiicer reasonably demanding their aid in the taking of any dacoits or 
suspected dacoits whom that o^cer is authorised by law to arrest The 
law however does not intend that the police officers should have a 
general power of calling upon the members of the public to pm them 
in arresting a number of unknow t pe sons whose whereabouts are not 
known. Refusal to assist the po ice ofScer in such a quest is not an 
offence— 42 All 314 
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Aid:— The aid that can be demanded under this section ts the 
personal assistance of the person of whom it is demanded, and not the 
supply of a contingent of men to assist — 2 Weir 37 

Punishment —Omission to assist under this section is punishable 
under Sec 187 I P. C 

43. When a warrant is directed to a person other tlian 
Aid to person, other a police-oflftcer, any other person mav 

tlisn pof{ce>offlcer, ex- -j • . ^ ' 

ecuting warrant. aid m the exccution of such warrant, if 

the person to whom the warrant is directed be near at hand 
and acting in the e'cecution of the warraiit, 

44 (/) Every person, whetlier withui or without the 
Public to give In- presideiicy-towns aware of the commis- 

formation of certain . . i- , - 

offences sion of, or of the intention of any otlier 

person to commit any offence punishable under any of the 
following sections of the Indian Penal Code (namel)), I2i, 
i2rA, 122, 123, 124, 124A, 125, 126, 130, 143, 144, 145, 147, 
14S, 302. 303, 304. 3S2, 392, 393 . 394. 395 . 39^, 39/. 39S, 399 . 
402, 435, 436. 449. 450. 45 <>. 457 . 45S. 459 f'nd 460, shall, m 
the absence of reasonable excuse, the burden of proving 
which snail lie upon the person so aware, forlluvitli give 
information to the nearest Magistrate or police-officer of such 
commission or intention. 

{ 3 ) Eor the purposes of this stclion the term “ offlnce " 
includes any act committed at any place out of Itritish 
India which would constitute an offence If committed in 
British India. 

Information «cnt throngU chowkidar —Where one of sevcril 
lambardnrs to ihe knowledge of others, directs the chowkidir to repoil 

a burglary at the ihnna, the requirements of this section ln\e been 
complied with, and the Ismbsrdar cannot he said to have failed to 
give information if the chowkidar oiiiits to report it al theilnna — 
iSSo I>. K 5 

No doty after ioformallon —When once the information of a 
crime reaches the police, the object of tins Section has h^en fuirillcd, and 
no further dui> imposed by it remains — U itanlil 674 

Panllhtneat — Onnssion to ^.ire mfomntion under this Section is 
punishable under Secs 1 1'*. 176 and 20'’ I I* O for false informaiiori, 
see .Sec 177 1 - P 
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45 (/^) Every village headman, village-accountant, 

village-watchman, village police-officer, 
vuure-headtnen tc- Owner ot occupier of land, and the agent 

<ountantt. landholder* ^ ^ 

r"port*«ru*n?n*ttera*“ owner Or occiipicr i» charge 

(f the management of that land and every 
officer employed in the collection of revenue or rent of land 
on the part of Government or the Court of Wards, shall 
forthwith communicate to the nearest Magistrate or to 
the officer in charge of the nearest police-station, which- 
ever is the nearer, any information which he may possess 
respecting — 

(n) the permanent or temporary residence of any 
notorious receiver or vendor of stolen propertj 
in any village of which he is headman, accountant, 
watchman or police-officer, or in which he owns 
or occupies land, or is agent, or collects revenue 
or rent ; 

{b) the resort to any place within, or the passage 
■ through, such village of any person whom he 
knows, or reasonably suspects, to be a thug, robber, 
escaped convict or proclaimed offender $ 

(r) the commission of, or intention to commit, in or 
near such village any non bailable offence or any 
offence punishable under section 143, 144, 145, 147, 
or 148 of the Indian Penal Code , 

(rf) the occurrence in or near such village of any sudden 
or unnatural death or of any death under suspicious 
circumstances . or the discover) m or near such 
village of any corpse, or pai t of a corpse in circums 
iances tv luck lead to a teasonable suspicion that such 
a death has occurred, 01 the disappearance from such 
village of any person tn araimstanccs which lead to 
a reasonable suspicion that a non-batlable offence 
has been committed tn respect of such person 
(e) the commission of, or intention to commit, at any 
place out of British India near such village, an} act 
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which, if committed in British India, would be an 
offence punisiiable under any of the following 
sections of the Indian Penal Code, namely, 23 1, 
232, 233, 234. 235. 236, 237, 23S 302, 304, 3S2, 
392. 393. 394. 395. 396. 397, 39S, 399. 402, 435, 436, 
419,430. 457. 458. 459, 4G0, 489A, 4896, 489C, 
and 489D ; 

(O matter likely to affect the maintenance of order 
or the prevention of crimes or the safety of person 
or property respecting which the District Magi- 
strate, by genera! or special order made with the 
previous sanction of the Local Government, has 
directed him to communicate information. 

(2) In this section — 

(it “village" includes village-lands • and 
(it) the expression “proclaimed offender" inchidts any 
person proclaimed as an offender by any Court or 
authority established or continued by the Governor- 
General in Council in any part of India, in respect 
of any act which, if committed in British India, 
would be punishable under any of the following 
sections of the Indian Penal Code, namely, 302, 
304. 382. 392. 393. 394. 395. 39<5, 397, 398. 399, 402, 


435. 43C, 449. 450. 457. 458, 459, and 4C0. 

O) Subject to rules in this behalf to be made by the 


AppelntmtnC 


oy 

ilrict *n 

(•<n tor par- 

iciel Ihloiccllon. 


Local Government, the District Magi- 
strate or Su^ dtvistonal Magistrate may 
from lime to time appoint one or more 


persons with his or their consent to perform the duties of a 
vitiate headman under this section whether a villagedteadman 
has or has not been appointed for th U village under any 


other law. 


Changii •— The n^licsrcl •ror.I* show the .tniendments niide by the 
Criminit t’rocfi!nre Code Aoirn tmeni Act, XVM I of 1933 


Object of Section • —The proniions of tins Section are not to be 
woiVed solely f.r the purpose of vexaton, but for the purpose of 
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ensuring that informal on be not intentionally withheld by persons 
whose poittion tenders ihem liable to gire It Therefoie where informa 
lion IS guen to the nearest Mtjjislrate Of Police by one of the persons 
bound to give such information, it it not reasonable that every other 
person bound to gise information should be prosecuted for not having 
done so— 4 Cat 6 j 3 , ? Mai 4^6, jo Cal 316, Ritanlol 778, 
W'here the police are already informed of n fact, there 11 no obligation to 
repeat the information— 33 Cr L J 16a (Oudh) 

Pertosa boand — hrtimtn m ^{adrll meant a Village 
Muns ff or Village Magiitrate— 33 Mad 25S A /ailder is not 1 
village headman wuhm the meaning of this Section— 1894 P R 35, 
iS£6 P R 19 

A X'llhQt Acccunttnl was not bound under the corresponding 
section of the Coiie of 1S72 — 1 Mai 2^6 but now he is expressly 
mentioned 

The owner or occupier of a house in a village is not the ‘owner 
oroccupierofUnd’— 13 Mad 92, 3 Weir 38 Residence m a dwelling 
house belonging 10 ano her is not occupsiion of land— 33 W R 60 
Every and A'of.t'tr’ IS bound to give information under 

this section— 33 Cr L J 34S (Nag) , see also 7 N L R lot 

Owner and agent —the liability of the resident agent arises when 
(he owner IS not resident and has no personal knowledge of the fact 
to be reported Where the owner has such knowledge, the liability 
certainly attaches to the owner— 23 W R 60 Under the present law, 
the agent is liable only if he is tn charge of the management of the land 
A Khazanchi of a Zemindar of a village is not an agent A dewan 
may be an agent during the absence of his master, but not a dewan 
who acts only under the orders of his reftdent master — 4 Cal 603 

Forthwith —The word ‘forthwith’ must be construed with reference 
to the object of the enactment Where a Kulkarni gave information 
of a susp cjous death some 7 or S bows a/ter be was aware of the 
san e, the information was not given forthwith — RatanUI 784 

Infottnalton — The persons enumerated in this section are bound 
to report an information, and not a mere rumour Where the Zemindar 
heard of the disappearance of a man from the village and a rumour that 
he had been murdered, the omission to report such rumour to the police 
IS not an offence— ■»o AWN 207 

The Informatio I to be given to the police is the information of the 
commission of an offence An mformatian that a certain jewel is mts ing 
is not an informatio 1 that an offence has been committed and need not 
be communicated to the pol te— 5 M L T 237 
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If the offence is a bailable one, the persons enumerated in this 
section aie not bound to give information of it — 1887 P R 30,32 
Mad 258 f 

“Possess' — This word has been substituted for the word ‘obtain’ 
The reason IS that It IS unfair and uniusl to compel the village officers 
to chtatn the information specified in this section See the Debates of 
ihe Legislative Assemhlv, January 16, 1923 / 

Clause (b ) — Resoti to ot passage ihfouglt — The bringing of a 
suspected robber under arrest to the village and releasing him there 
does not amount to the resorting to or the passage through the 
village of a suspected robber — 1887 P R 31 I ^ 

Proclaimed flffindet —These words include persons over and above 
those to whom the words in their ordinary sense ap|^Iy — 21 A W N 
10 The fact that the offender’* property has been attached and sold 
under the pro\ isions of sec 88 of this Code does not raise any presump 
lion tint he IS a proclaimed offender It is on the prosecution to prove 
that the proclamation was made in the manner prescribed by sec 87 
of this Code— 7 Mad 43O 

Clause (d)— Occnrreoce of death —The dutv imposed bv this section 
nn a village headman etc of giving tnformaiion as to the occurrence of 
any sudden or unnatural death is intended to appl> onI> when the death 
lakes place at or near the village of vvhich lie is the headin in, owrter, 
occupiei etc —2" W R 60 

If a bolj IS found on one's land, ihe pfe>«Tnption that the death 
look place there, and the owner is under an obligation to give information 
regarding the milter— n C»l fiip {MitterJ dissenting*, held in this 
case that there could be no such presumption , it could be eqiially 
presumed that the death took place in another village, and the dead 
body w»s thence removed to tins village) ^ Under clause' (d) as now 
amended the finding of a corpse must be reported, without reference 
in the qiicsnon of presumption as to whether the death tool place in 
l)ie same village or in another village 

If a dead bod) is found in a stream it is enough to give rise to 
a prestimpl on that the d*ath too’* place under suipicious circumstances 
ind the person finding it is bound l<» report it under this sertton-- 
i«ip; 1' R -o 

Paalihiuent —for omission t a give information under this section 
•.re Srr l“6 II C 11 it omission tn give information b> persons not 
enum»rvied in this section is not an offence— 1*^12 E' K 34 

/ r/ii* tnf r/r/ i/ijn — \ person giving a fvlse infor nation of an olTcnce 
to n vith,,e Mvgiv'riie wlin is bo ind in pass tlie infirmatinn nn to the 
h gher aulhorit ev un lef ill I sectun will of no nficnce under 
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Sec 211 I. P. C — 32 Mac] 258 It would be otherwise if the odence 
complained of is one in regard to which the information need not under 
this section be passed to the higher authonties ** Ibitl 

Proof — To support a conviction for omitting to give information 
under this section, it should be proved that the accused bears the 
character which raises the obligation under this section — x Mad 266 , 
It must be proved that a specified offence has been committed by some 
one, that the accused knew of its having been committed, and that he 
wilfully omitted to give the information— 22 W R 42 

Sub section 4^ vtlla^r hecuimen —An order of a 

district Magistrate dismissing a person from the office of a headman 
of a village under rules framed under this subsection is an executive 
order and is not subject to revision by the High Court— •’ij All 563 
Bengal rules for the appoiutment of headmen — 

' In all villages in which Bengal Act VI of i8>o has been intro- 
duced, the Magistrate of the District may appoint the principal member 
oflhe Chowkidan Punchayat or the collecting member, where there is 
one, to be village headman 

(8) In villages where Bengal Act VI of 1870 has not been mtro 
duced, the Magistrate of the District, may appoint the principal resident 
agent of landowner, or rent receiver or his representative or the pttn 
cipal resident cultivator to be village headman 

(3) In the case of a principal or collecting member of a Chowkidarr 
Punchayat, a clause shall be added to the appointment under Sec 3 c( 
the Chowkidan Act to the effect that he has also been appointed to be 
village headman under Sec 45 of the Criminal IVoredure Code When 
a person other than a member of a Chowktdan Punchayat is appointed 
he shall receive a special Sanad {xom the Magistrate 

(4) The Magistrate shall keep a register of all persons who have 
b^en appointed village headmen showing their names and fathei’s names 
ahd the village for which they aie responsible and shall take measures 
td Effect mutations in that tegister from time to time when one headman 
dies and is succeeded by another - Calcutta Gazette 26 t2 1894 



CHAPTER V 


Of Arrlst, Escape and Retaking 


Arrest bw made 


A — A 1 rest genet nllj 

46 (/) In making an arrest the police officer or other 
person making; the same vliall actually 
touch or confine the body of the person to 

be arrested, unless there be a submission to the custody by 
word or action 

{z) If such person forciblv resists the endeavour to 
. . ^ arrest him, or attempts to evade the 

Rcsiitint tndeayauf r 

*®"‘'**‘* arrest, such police-officer or otlier person 

may use all means necessary to effect the arrest 

(j) Nothing in this section gives a right to cause the 
death of a person who i% not accused of an offence punish- 
able with death or with transportation for life 

Warrant — When a ^vatr^n^ of arrest Itas been issued, the oiTicer 
maV.int{ the arrest must have the %varram in his possession otherwise it 
15 lUegal — 5 All 

Illegal arrests —Right of fnvate defence —Where the act of a 
public servant is entirely ultra vires^ ih^ right of private defence may 
be exercised against him— 13 Bom i 65 , 16 C W N 549 

“All means'— Violence —The means employed to stop 
the fugiinc should be such as an ordinary prudent man would make use 
of, who had no intention of doing any serious injury The wounding 
of a thief by a Chowkidar in order 10 his arrest was held to be justifiable 
under the circumstances— 2 W R 9 

Ponishment for resistance 10 nrrest— see secs 224 225 22sB, 

I 1 - C 

47 If nn> person ^cllng under a xsarrant of arrest, or an> 
police officer hi\in„' 'itilhonty to arrest, 
Ins reason to believe tint the person 

to b- arrc^lcl Ins entered into, or is within, mi) pl.icc, the 
j>crsDn rcsidiuy m, or b-mp in charge of, such place, slnll 
on demand of such I erson acting as aforesaid or such police- 
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oOlcer, allow him free in|;ress thereto, and afford all reason> 
able facilities for a search therein. 

Scope —This section is not intended to restrict the powers of the 
Police to enter the place to be searched On the contrary, it is a 
prorisioD compelling householders to alTird the police facilities in 
carrying nut the r duties, and the next section provides that if d fli 
culttes are placed in the way of a Pol ce oillcer he may use force to 
obtain inRress— 41 Cal 350 

Demand —No precise words are needed , it is enough to give 
notice that entry is sou>,nt under proper authority Russell on Crimes, 
P.? 4 S. 

48 If iii{;rcss to such place cannot be obtained under 
scctton 47 It ‘iliall be laufnl in any case 
for a person actinf; under a warrant and 

m any case tn sslnch a uarranl may issue, but cannot be 
obtained without affording the person to be arrested an 
opportunfiy of escap-, for a |>ohce officer to enter such place 
and search therein, and in order to effect an entrance into 
such place, to break open any outer or inner door or window 
of any house or place, whether that of the person to be 
arrested or of any other person, if after notification of hts 
authority and purpose, and demand of admittance duly made, 
he cannot otherwise obtain admittance 

Provided that, if any such place is an apartment in the 

Braakinc opan actual occupancy of 3 Woman (not being 
the person to be arrested) who, accord- 
to custom, does not appear in public, such person or police- 
ofScer shail, before entering sach apartment, give notice to 
such woman that she is at liberty to withdraw and shall 
afford her every reasonable facility for withdrawing, and may 
then break open the apartment and enter it 

A police oflicer entering inio a building for the purpose of arresting 
suspected persons will not be liable for trespiss— 36 Cal 433 

49 Any police officer «r other p^rso i authorized to 

Power to brentc open make 311 affCst may break open any 
door* and window* lor , , i- 

purposes ot liberation outcF or iiiiier door or window ui any 
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house or place in order to liberate himself or any other 
person who, having lawfully entered for the purposed of 
making an arrest, is detained therein. 

50 . The person arrested shall not 
repaint? Subjected to more restraint than is- 
necessary to prevent his escape. 

For punishment for unnecessary restraint, see section 220, J, P C 
51. Whenever a person is arrested by a police-officer 
Search of arrested ^ndcr a Warrant which does not provide 
*’*”“"*' for the taking of bail, or under a warrant 

which provides for the taking of bail but the person arrested 
cannot furnish bail, and 

{ whenever a person is arrested without warrant, or by a 
private person under a warrant, and cannot legally be 
admitted to bail, or is unable to furnish bail, 

the. officer making the arrest or, when the arrest is made 
by a private person, the police-officer to whom he makes 
over the person arrested, may search such person, and place 
in safe custody all articles other than necessary wearing, 
apparel, found upon him. 

, 52 Whenever it is necessary to cause a woman to be- 

, searched, the search shall be made by 

Mode ofocarcnlnc ^ 

another woman, witn strict regard to 

decency. 

53 The officer or other person making any arrest under 
, this Code may take from the person 

Power to »«1ie oUen- ^ I 

aive weapon*. affcsted any offensive weapons wliich he 

has about his person, and shall deliver all weapons so taken 
to the Court or officer before which or whom the officer or 
person making the arrest is required by this Code to 
produce the person arrested. 

Ir/rj/ without ll'itirnuf. 

54 (/) Any police-officer ma)*, \dth- 

out an order from a Magistrate and with- 
out a warrant, arrest— 
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Hist, any person who has been concerned in any 
cognizable offence or against whom a reasonable 
complaint has been made, or credible information 
has been received, or a reasonable suspicion exists 
of having been so concerned ; 
secondly, any person having in his possession without 
lawful excuse, the burden of proving which excuse 
shall lie on such person, any implement of house- 
breaking , 

thifdly, any person who has been proclaimed as an 
offender either under this Code or by order of the 
Local Government , 

fourthly, any person in whose possession anything is 
found which may reasonably be suspected to be 
stolen property, <xnd who may reasonablv be sus- 
pected of having committed an offence with reference 
to such thing , 

Jifthh, any person who obstructs a police-oflicer while 
in the execution of his duty, or who has escaped, 
or attempts to escape, from lawful custody , 
sixthly, any person reasonably suspected of being a 
deserter from Her Majesty's Army or Navy or of 
belonging to Her Majesty's Indian Marine Service 
and being illegally absent from that service , 
seienthly, any person who has been concerned in, or 
against whom a reasonable complaint has been made 
or credible information has been received or a 
reasonable suspicion exists of having been con- 
cerned in, anv act committed at any place out of 
llntish Indi,a, which, if committed in llntisli Indi.i, 
would have been punishable as an ofTcnce, and 
for whicii he is, under anv' law relating to ex- 
tradition or under the Lugithe Offenders Act, 18S1, 
or otherwise, liable to be apprehended or detained 
in custody in Ilritish India, and 


5 
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an) released convict committing a breach of any 
rule made under section 565, sub-section (3) 
ninthl}, an) petson fot whose ancst a uqmsition has 
been ieceioedf tom anothei police-ofjicet , projided that 
the leqntsition spenjies the pet son to be attested and 
the offence or othei cause for ivhtch the at t est ts to be 
made and tt appears ihere/totn that the pet son might 
lazv/ullj be attested without a ivatt ant by the officer 
who issued the requisition 

{2) This section applies also to the police in the town 
of Calcutta 

Change —In clause 4, the word ‘and has been substituted for the 
word ‘01’, and clause 9 has been newly added, by the Criminal Proce- 
dure Code Amendment Act, Will oI 1923 For reasons, see below 
Any Police officer —Village Chorvkidars are not Police officers 
within the meaning of this section— 27 Cal 366 3 All 60 35 Cal 
361 , 4* Cal 17 

The words ‘any police officer show that where a warrant has been 
issued for the arrest of certain culprits on a charge of a cognizable 
ofTence, any police officer, even though not entrusted with the e\ecuiion 
of such warrant, will be justified under this section in making the arrest— 
40 Mad 1028 

Power of arrest —The words ‘ may arrest show that the power of 
arrest is discretionary A Police officer is not alwa>s bound to arrest 
for cognisable oficnces If a complaint of such an offence is made to 

him, he ought, if there be circumstances in the case which lead him to 

suspect the information to refrain from arresting persons of respectable 
postlion and to lease the complainant to ro to a Magistrate and convince 
h m that the information justifies the serious step of the issue of a 
warrant of arrest— Uitanlal 795 

Again, ihe powers under thu section must be ciutiousl> used This 
section Rives wide powers to a Pol ce officer to make an arrest withoiil 
an order from the Magistrate and without warrant only m certain 
cifcums anccs limned b> the provisions contained in this section and it 
IS necessary in eaercis ng such large powers to be cautious .and 
cirmmspfct — 20 C W Is 123^ 

I erttf utresl —Where a person was arrested by a pol cc man 
order n I'nt f!e belief that such person was in possession of stolen 
property, tic pol ceman was held to be protected under the circums 
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tances, though ihe properl> not stolen property— 12 Com. 377. 

Ilui where .1 poltce rfTicer, teeing a horse like the one lost by his father 
tied up m A person's birn, seised it and arrested the person for theft, 
■without making further enquiries. It was held that he was not protected, 
as his act w-at not done in good fiilh— 10 W K, 20. 

Srnifinj; />ni ale fcnont —Where a police officer, instead of arresting 
the person himself, sends some of his neighbours to mike the arrest, the 
person arrested is in Iiw in his custody, and the police officer is res 
ponsible in the sime w iy as if he hid made the arrest himself— 7 W. R, 
■%. Rut resistan<.e to such private persons iriking the arrest is not an 
ofTence under Sec 225 I P C— Sl-P*R 

Voxier to detiin —Authority given to arrest under this section 
implies auihorit) to detain — Ratanlal 220 

Panishment —A police officer arresting a person unjustifiably or 
otherwise than on ,1 reasombte ground is guilty of an offence under 
■See. 220, I P Code 

A person causing obitruction to a Police officer miking an arrest 
under this section, is guilty of an oflence under section 225 I P. C — 
40 Mad. t02S 

Ctanie (t)— ReasQQ&fale complaiot or sospiciou —What 1$ a reason- 
able complaint or suspicion must depend on the circumstances of each 
particular case, but it must be at least founded on some definite fact 
tending to throw suspicion on the persons airested, and not a mere 
vague surmise or information Still less have the police any power to 
arrest persons, as they sometimes appear to do, merely on the chance 
of something being hereafter proved against them — 7W R 3 

A general definition of what constitutes teawnableness in a com 
plaint or suspicion and credibility ofj information cannot be given 
Both roust depend upon the existence of tangible legal evidence within 
the cognisance of the Police officer, and he must judge whether the' 
evidence is sufllcient to establish the reasonableness and credibility 
-of the charge, informaiton or suspicion — Reg. and Ord N. W 1 
Sec 10, para 366 (8) isrrini 

The 'reasonable suspicion’ ind 'credible inforn ation* in this Secfion 
must be based upon definite facts which the Police officer must consider 
for himself before he acts under this sectiou He cannot delegate Aiis 
discretion or take shelter under another person’s belief orjaagftient 
Any other interpretation of these w-ords would lend to dimmisl>‘'the''SBnse’ 
of responsibility of the officers concerned, and to make the'BJtfcrcIfeefof 
their powers dangerous— 44 Cal 76 , 20 C \V N. 1233; sThlls, StfWre 
a Police officer arrested the accused on receipt of a Ie 4 tarO*i!i{t 6 »iby'a*i 
Inspector of Police in which it was stated that the accused ntf<snft)lltwt5 
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offences under secs. 409 and 420 I. P, C. and it appeared that the 
officer effecting the arrest relied solely on the aforesaid letter and had 
no personal knowledge of the facts of the case, it was held that the arrest 
of the accused was not proper— 20 C. W. N. 1233 (Rut now see clause 9). 
But if a Magistrate after taking the statement of the complainant 
respecting an offence under section 406 I. P. Code, issues a warrant for 
the arrestlof the accused, there is a ‘reasonable complaint' of the accused 
being concerned in a cognizable offence; consequently a constable who 
arrests the accused without a warrant isjustified in doing so under this 
section — 22 Cr. L J. 758 (All ) 

Clause (4) — A formal complaint need not be made, in order to 
authorise a police officer to arrest under this clause any person found 
with stolen property— S \V. K 28 

The possession of stolen properly most be recent and exclusive— 

The word ‘and’ has been substituted for ‘oi’ Under the old law as ic 
stood before 1923, a police officer could arrest any person m whose 
possession anything was found which might reasonablv be suspected to 
be stolen property or who might reasonably be suspected of having 
committed an offence with reference to such a thing The effect of the 
amendment is (hat ilie meie possession of stolen property will not entitle 
a police officer to arrest the person in possession of it but the person 
must also be reasonably suspected of having commiiied an offence in 
respect of the thing. See the Debates of the Legishiive AssembI), 
dated i6th January, 1923 

Seasonally suspected —This cl.iuse refers only to property which is 
reasonably suspected to have been stolen, and not 10 anything which .'v 
police officer may choose to imagine has been stolen — lo \V. R 20 
Sana file belief —See 12 Bora 377 cited above. 

Offence (ommttUd out of IlrtUth Imha — lly virtue of 
this clause, 19 Bom. 7: IS no longer good law- 7 Rom L R 46^ Tins 
clause authorises the police in British India to arrest without warrant .a 
British subject coinmiilmg outside Br usU India my of the offences 
enuiretaicd in the first Schedule of the II\tradi(>< n \i \ — 

An arrest in British India by a police of the \ mve Stale of a person 

suspected to Im c committed an offence m the N.iii\e State is illegal 

29 All 37r 

Clatie (11)— The first two lines of llui clause have been added rn the 
recommendation of the Select Committee whicfi sal on the Bill in I9lf, 
and the latter portion on the rciommendation of the Joint Conimiltce 
in 19:2 ‘Tfe Committee are of opinion that an amendment is required 
in section 51 to meet the case of a requisition from a police officer to 
ants: a tran at a distance We think 11 ts clear ih.at there should be 
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■power for an investigating ofHcer to require by telegram the arrest of a 
person who may, perhaps, have absconded from the place where the 
investigation was taking place We, therefore, propose to add a clause at 
the end of section si'—Report of the Select Committee ot \^\6 ‘‘We 
agree with those critics who desire that some safeguard should be 
provided and we have therefore proposed to lay down that the requisition 
should reveal the offence or other cause for which the arrest is to be 
made, so that the arresting officer can satisfy himself that the arrest 
■could lawfully have been made without warrant by the officer issuing the 
requisition ” — Report 0/ the Joint Committee (1922) 

Arrest without warrant under Special Acts Arrest of person in 
possession of contraband salt (S*c 24, Madras Act VII of 1864 , Sec 4 of 
Madras Act 1 of 18S7), carrying arms under suspicious circumstances 
(Sec 12, Arms Act Xt of 1878) , gambling in open streets (Sec 13 of Act 
III of 1867), commuting offences under the Railways Act (Sec 132, 
■Railways Act) , Ctntonmenis Act (Sec 15 of Act XIII of iShq), the 
Criminal Tribes Act (Secs 20 and 26 of Act X.WIl of 1871) Sec 12 
of the Emigration Act X\l of 1883 Sec 13 of Indian Explosives Act IV 
of 1884 , Forest Act (Sec 63 of Act VII of 1S7S) , European Vagrancy 
Act (Sec 19 of Act t\ of 1874) . Assam Labour and Emigration Act (VI 
of igoi, section 195) , Uengal Excise Act (Vll of 1878, secs 40 and 4t) , 
Cruelty to Animals Act (Bengal Act III of 1869. section 1), Punjab 
Municipal Act (XX of cSgt, secs 18,83), Bombay Gambling Act (IV of 
1867, sec. 12A) , Rangoon Tramways Act (\XII of 1883, sec 19) 

55 (/) Any officer in charge of a 

"obb.n'tu'"' may, in like manner, arrest 

or cause to be arrested — 

(a) any person found taking precautions to conceal 
his presence within the limits of such station, 
under circumstances which aiTord reason to believe 
that he is taking such precautions with a view to 
committing a cognizable ofience , or 
(3) any person within the limits of such station who 
has no ostensible means of subsistence, or who 
cannot give a satisfactory account of himself , or 
>(f) any person who is b^ repute an habitual robber, 
house-breaker or thief, or an habitual receiver of 
stolen property knowing it to be stolen, or who by 
repute habitually commits extortion or in order to 
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the committing of extortion habitually puts or 
attempts to put persons in fear of injury. 

{ 2 ) This section applies also to the police in the town 
of Calcutta 

Object of section —The powers with which ofiicers in clnrge of 
police station have been armed under the Code for the purpose of 
restraining bad characters are exceptional powers They provide very 
strong remedies and should never be put in force without the greatest 
deliberation, and except upon convincing evidence This section was 
intended for the suppression of habitual bad characters whom in officer in 
charge of a Police station suddenly finds withm hts jurisdiction or about 
whom he has good cause to fear that they will commit serious harm, 
before there 1$ time to apply to the nearest Magistrate empowered to 
deal with the case under sec 1 12 of this Code — 14 All 45 

Illegal arrests —A person against whom proceedings under 
Chapter Vlil were held by the High Court to be illegal, was re arrested 
under this section after giving him ostensible release It was held that 
the re arrest was illegal and unlawful exercise of authority* as it was an. 
attempt in another way to do what had been declared by the High Court 
to be illegal— 3 A W N 223 Similarly, where the Sessions Judge has 
passed orders for ihe immediate release of an accused person, the action of 
aPoliceofilccr ora Magistrate in further detaining him and subsequently 
laLing proceedings against him is .a grave irregularity and wholly without 
jurisdiction— 41 All 483 

Section applies to Calcatla Police — This section is expressly made 
applicable to the PoliC‘“ of Calcutta Therefore, an ofiicer m charge of a 
Police station in Calcutta may .arrest a person, altliough there is no 
declaration by Cov ernment declaring a thana or police station in ( ilcutta 
to be a police station within the meaning of this Code— 31 ( al 557 

Bail —When the Police arrest under this section they are bound to 
give the person arrested the option of bail, and the bond should not be 
excesiiv c, but in accordance with the position m life occupied by the 
person arrested— 14 .\II. 45 

CUose {*) —The person most be voluntarily wnhm ihe limits of the 
Polire station— 3 A. W. X 22 v 

\;i>n*Ur —Only the persons enumerated here can be 
arrevtcJ under this section Persons who are suspected to earn their 
liselihood by unUwful gambl ng are not liable to arrest by the Police. 
Til' proper co-jrie 11 to proceed under Sec »i2 of the Code— a I IJ fi. 

1.4 
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Lunatics >-nan(;etous and wandenng lunatics are to be apprehended 
and sent to the Magistrate under sec 4 of Act XWVI of 1858 
Valiants —See Sec 19 of European Vagrancy Act I\ of 1874 
SfcUons SSandllO —This section ss independent of Chapter VllI of 
this Code, although proceedings under that Chapter might follow on 
arrest under this section *is a natural sequence A police olTicer can 
therefoic arrest or cause to arrested without 1 warrant or an order of a 
Magistrate *in> person who is by repute a robber, house breaker or thief 
or otherwise comes under section ito of the Code— 35 All 407 


66 (/) When any oflicer m charge of a police-station 

Proc.ear. wh«n orms) polut-offtcer viaktug an tnvestiga- 
r^boVd7nliV^o‘’V’rfi*ii under Chapter XIV requires any 

wiihotit warrant officcr Subordinate to him to arrest with- 


out a warrant (otherwise than in his presence) any person 
who may lawfully be arrested without a warrant, he shall 
dehter to the officcr required to make the arrest an order 
in writing, specif) mg the person to be arrested and the 
offence or other cause for which the arrest is to be made 


The officer so required shall before making the arrest notify 
to the person to be arrested the substance of the order and^ sf 
so required by such person, shall show him the order 

(^) This section applies also to the police in the town 
of Calcutta. 

Change —The italicised words have been added by sec 11 of the 
Criminal Procedure Code Amendment Act fXVIII of 1923} 

‘'We consider that a Police officer making an investigation should, 
no less than an officer in charge of a police station, have power to depute 
a subordinate to effect an arrest under the provisions of section 56 (i) and 
"we propose an amendment in this subsection accordingly — Report of the 
Select CommitLe of 1916 

The second para of subsection (1) did not exist in either of the Bills 
of 1914 or 1921, but was added on the motion of Mr Rangachariar 
(M L. A) during the debate tn ihe Assembly See the Debates of 
the Legislative Assembly, January 17, 1923 

‘Officer sabordinate’ —A chowkidar is an officer subordinate to an 
officer in charge of a police station — 10 C W N 287 

In his presence — If the arrest is made in the presence of the officer 

in charge of the Police station, the arrest IS virtually made by him, and 
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no order in writing is necessary , a verbal order is sufficient — ri W 
R, 20 

Order in writing —The order m writing is an authority to a subordi 
nate officer to make an arrest which the superior Police officer, if present, 
could himself make on hrs own responsibility— 27 Cal. 320 

The mete writing of the name of the subordinate on the back of the 
Avarrant and the signing of that endorsement by the officer in charge of 
the station does not constitute an order in writing. But adding the words 
^‘arrest the person within named and for the offence within stated” would 
make it a valid order in writing — 18 All. 246. 

Section 80 of the Code applies only to warrants and not to orders in 
writing mentioned in this section , therefore a subordinate officer making 
an arrest under an order in writing is not bound to show the person 
arrested the authoritj under which he IS .acting ; but It is desirable and 
even obligatory that if called upon, he should do so — 27 Cal. 320 
The recent amendment of the section now expressly makes it obligatory 
on the subordinate officer to notify to the person arrested the substance 
of the order in writing, and to show him the order if called upon to do so 
Warrant by a Magistrate —The issuing of a warrant by a Magis 
trate for the arrest of a person does not exclude thejunsdiction ofthe 
officer in charge of the Police station and prevent him from issuing the 
order under this section It might be different if the Magistrate has decided 
that no warrant should issue and that summons only should issue— iS 
All. 246 

57. (/) When any person wlio in the presence of a 

„ , * police-officer has committed or has been 

Keluial elrt nime ' 

■n«j reiidence. accused of Committing a non-co[jni 7 able 

offence refuses, on demand of such officer, to give his name 
and residence or gives a name or residence which such officer 
has reason to believe to be false, he may be arrested 
by such officer in order that his name or residence may be 
ascertained 

(r) When the true name and residence of such person 
have been ascertained, he shall be released on Ins executing 
a bond, vv ith or u ithout sureties, to appear before a Magistrate 
if so required 

Provided tint, if such person is not resident in Ilrltish 
Indn. the bond shill be secured by .1 surely or sureties 
resident in Ilrilish Indn 
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0) Should the true name and Tcsidence of such person 
not be ascertained within twenty-four hours from the time 
of arrest or should he fail to execute the bond, or, if so 
required, to furnish sufficient sureties, he shall forthwith be 
forwarded to the nearest Magistrate having jurisdiction. 

Befnsal to give name and address — A Police constable asked a 
man not lo’creale any disturbance on the public road Upon the man’s 
declining to do so, the constable demanded his name and address, which 
were not given Then the constable arrested and dragged him to the 
police chowky and detained him there till his name and address were 
ascertained It was held that the constable had lawfully exercised the 
powers conferred by this section — 5 Bom L U S97. 

58. A police-officer may, for the purpose of arresting 
Pursuit ««iena.r» without warrant any person whom he 

into Mher Jurisdictions authonred to arrest under this Chapter, 
pursue such person into any place in British India 

Arrest in foreign territory —The arrest of a person at the Gwalior 
Uailway xtation on a charge of an offence committed m British India is 
illegal The British Government has no jurisdiction m such area in 
respect of offences not connected with ‘the railway— i Lah 406 Hut the 
Police may \nJiol pursuit follow an offender into an independent Name 
State , if they arrest him there they must lake him at once to the nearest 
Police authority of that St.ate , if not in hot pursuit, they should ordi 
naiily apply to the nearest Police authorities of the State and request 
them to effect the .arrest of the fugitive — C P Pol Man. p I70 

59. {i) Any private person may arrest any ptrsomvho 
Arre»t bv private /« hts vtcM) coiHuuts a nofi-baxlablc and 

penont. Procedure on , . t , 

*uch errcit. co^szobte Offence, or any proclaimed 

offendei, and, without unnecessary delay , shall make over any 
person so arrested to a poltce-officet , or, in the absence of a 
police-officer, take such person 01 Kouse him to be taken in 
aistody to the nearest poUce-statson 

(j) If there is reason to belies e that such person comes 
under the provisions of section 54 , a police-ofilcer shall 
Tc«arrest him. 

(S) If there is reason to believe that he has com- 
mitted a non-cognizable offence, and he refuses on the 
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demand of a police-officer to give his name and residence, 
or gives a name or residence which such officer has reason to 
believe to be false, he shall be dealt with under the provisions 
of section 57 If there is no sufficient reason to believe 
that he has committed any offence he shall be at once 
released 

Change — Subsection (1) has been re drifted and the words ‘or 
ciuse him to be taken in custody have been added by sec 12 of the 
Criminal Procedure Code Amendment Act (Will of 1923) The 
amendment gives effect to the ruling m 29 Ail S 75 cited below 

Object of Section —The intention of this section is to prevent arrest 
by a private person on mere suspicion or information and the power of 
arrest b> such person is restricted only 10 non bailabl and cognisable 
offences committed in Jus presence and 10 a procia med offender— 11 
Mad 4S0 

The arrest by a private person i> authorised only in case the offence 
IS committed in the presence of such person therefore an arrest by •» 
private person would be illegal if it is made after the offence (which is 
not a conlmiiing one) has been completed before such person comes up 
and makes the arrest— jS Cal 261 Thus a private person has no 
power to arrest a thief who IS running away after theft, where the theft 
flid not take place in the presence of such persor— 1922 p L R tQo 
23 Cr I J 3 

Malce over to a police officer —A village Chowkidar ("j Cal 3O6 , 
4t Cal. 17 , 17 C U N 9781 a Village Tilayari or a Village Ton 
(5 Mad 22) IS not a Fol cc officer 

‘Take such person to the Police station — It is not the intention 
nf the Legislature that the person making the arrest should be bound 
himself to take the arrested person to (he I’olice station — “*9 All 575 , 

II Mad 460 The directions ire sofil lently complied ts th if the person 
arresting the accused forwards him m charge of a servant or a villaj^c 
servant Ilii This ti now made clear b> the addition of the words ' or 
cause him to be taken 

60 A police officer making an arrest u ithout u arrant 
1. 'Ii-'ll. ''■■'■out iinnccMsir, dth) mtl lub 
'.‘'"."mliW'Wsll".' <'> proMsloin herein contlincd 

r«tic* *t»ti<ei nstobnrl e or s-ni 5 Ihc person irrcr*c(l 

before a ’istratc ha\ing jurisdiction in the case or before 
the officer in charge of .a (loltcc station 
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Send the perion On a police ofTicer arresting a person, the prisoner 
should not be kept in confinement in any place which the ofTiccr might 
select, but should be sent immediately to the Police station and be placed 
in the custody of the olTicer in charge of the station who is the person 
entrusted by the Act with the conduct of the enquiry— 7 NV. U 3 

Ref'Oit to the —Where a policeman arrested a thief, but 

being himself unable to send or lake the accused to a Magistrate, made 
a report, uoon which the Magistrate issued a warrant, it was held under 
the circumstances that the accused was legally brought before the 
Magistrate— 5 It H C U 99 

61 - No police-officer sli.'tll detain in custody a person 
Person ■rretted not to arrcstcd Without warrant for a longer 

to detained mure than , . , n , 

twcni>. lour hour! pcriou than Under all the circumstances 

o{ the case is reabOnable. and such period shall not, in the 
absence of a special order of a Magistrate under section 167, 
exceed twenty-four hours exclusive of the time necosary for 
the journey from the place of arrest to the Magistrate’s CourL 
Object of section —The intention of the Legislature, having regard 
to this section, is that an accused person should be brought before a 
Magistrate competent to try or commit, with as little delay as possible— 
n Mad. 9S. 

‘Detain in cnetody” —Where a person received a letter from a 
Police otTicer directing him to go to a place to present himself before a 
Magistrate, and two constables were directed to accompany him to- 
the place to which he had been directed to go. it was held that he was 
arrested and kept in custody — 2 M. H. C. R 396 

Period of detention — In no case is a Police officer justified in 
detaining a person for a single hour in excess of 24 hours without 
bringing him before a Magistrate, except upon some reasonable ground 
justified by all the circumstances of (he C3se^6 W. R 88 Even if a 
person be rightly arrested, it does not rest wuh the police officer to keep 
the prisoner in custody where and as long as he pleases Under no 
circumstances can he be detained wiihout the special order of a Magis- 
trate for more than 24 hours. Unless the special order has been 
obtained, the prisoner must eiihci be discharged or sent on to 
the ^!aglstrate, and any longer detention is absolutely unlawful — 

7 W. R 3 

Detention for more than 24 hours must be under a special order from 
the Magistrate. At the expiration of 24 hours from the time of arrest, 
the accused must be brought before a Magistrate who can remand him- 
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demand of a police-officer to give his name and residence, 
or gives a name or residence xvhich such officer has reason to 
believe to be false, he shall be dealt with under the provisions 
of section 57 If there is no sufficient reason to believe 
that he lias committed any offence, he shall be at once 
released 

Chaoge — Subsection (1) has been re drafted, and the words “or 
cause hrm to be taken in custody ’ have been added, by sec I3 of the 
Criminal Procedure Code Amendment Act (XVIH of 1923) The 
amendment gives effect to the ruling m 39 All S7S cited below 

Object of Section — The intention of this section is to prevent arrest 
by a private person on mere suspicion or information and the power of 
nrrest b> such person is restricted ovAy xo non bailabh co^itzable 
offences committed tn hts presence^ and to a proclaimed offender— n 
IMad 480 

The arrest by a private person is authorised only in case the offence 
IS committed tn the presence of such person , therefore an arrest by a 
private person would be illegal if it is made after the offence (which is 
not a continuing one) has been completed before such person comes up 
and makes the arrest— JS Cal 261 Thus a private person has no 
power to arrest a thief who 1$ running away after theft, where the theft 
did not take place m the presence of such person— 1922 P L R, 19= 
21 Cr. L. J 3 

Malre over to a police officer —A village Chowkidar (27 Cal 3O6 ? 
4t Cal. 17 , 17 C W N 978), a Village Talayari or a Village Toil 
(5 Jlid 32) IS not a Police officer 

‘Take each person to the Police station' —It is not the intention 
of the Legislature that the person making the arrest should be bound 
himself to take the arrested person to the Police stii/on— 29 All 575 ; 
II Mad 480 The directions are sufl} lently complied i\ith if the person 
arresting the 'iccused forwards him in charge of i servant or a village 
servant — Ibti TOts is now made clear by the addition of the words “or 
cause him to be taken ' 

60 A police-officer making an arrest without warrant 
p*r»flf* afruied to b« Without unnecessary delay and sub- 

lr^»iiuVr'iVchVrri‘i* jcct to flic proMsioiis licrctn contained 
roiicc-itatiun ns to bail, la) cor send the person arrested 

licfore a Mnijistrate havinf* jurisdiction in the else, or before 
the officer in charge of .a police station 
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Send the person —On a police officer arresting a person, the prisoner 
should not be kept in confinement in any place which the officer might 
select, but should be sent immediately to the Police station and be placed 
in the custody of the officer in charge of the station who is the person 
entrusted by the Act with the conduct of the enquiry — 7 W R 3 

Repot to the M(Xgisti ^te — Where a policeman arrested a thief, but 
being himself unable to send or lake the accused to a Magistrate, made 
a report, uDon which the Magistrate issued a warrant, It %%as held under 
the circumstances that the accused ivas legilly brought before the 
Magistrate— s 11 H C R 99 

61 No police officer shall detain in custody a person 

Person arrested not lo arrested Without warrant for a lon^^er 
to detained more than 

twcntyiour hours pcnoa than Under all the circumstances 
of the case is reasonable, and such period shall not, in the 
absence of a special order of a Magistrate under section 167, 
exceed t\\ent)*four hours evclusive of the time necessary for 
the journey from the place of arrest to t?te 'llagistrate’s Court 
Object of section —The intention of the Legislature, having regard 
to this section is that an accused person should be brought before a 
Magistrate competent to try or commit, with as little delay as possible— 
II Mad 9$ 

‘Detain in cnetod; —Where a person received a letter from a 
Pol ce officer directing him to go to a place to present himself before a 
Magistrate and two constables we e directed to accompany him to 
the place to which he had been directed to go it was held that be was 
arrested and kept m custody — 2M H C R 396 

Period of detention —In no case is a Police officer jusnned in 
detaining a person for a single hour in excess of 34 hours without 
bringing him before a Magistrate, except upon same reasonable ground 
justified by all the circumstances of the case — 0 W R 8S Lven if a 
person be rightly arrested, il does not rest with the police officer to keep 
the prisoner in custody where and as long as he pleases Under no 
Circumstances can he be detained without the special order of a Magii 
irate for more than 34 hours Unless the spec al order has been 
obtained, the prisoner must eithei be discharged or sent on to 
the Magistrate, and any longer detention is abso'utel) unlawful — 

: w R 3 

Detention for more than 34 hours most be under a special order from 
the Magistrate At the expiration of 34 hours from the time of arres . 
the accused mutt be brought before a Magistrate who can remand hinv 
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under sec 3^4 for a period nol exceeding iS 'days— 5 B H C R. 31 
The order of a Magistrate sanctioning the detention of a person for an 
indefinite period is illegal — Ibtd 

The provisions of this section are imperative and where a Police 
officer IS charged with having detained prisoners for more than 24 hours 
without the special order of a Magistrate, it is not necessary for the 
Court to prove guilty knowledge on the part of the Police officer so 
detaining them— rg \V R 36 

An accused person arrested at a great distance from the scene of 
offence cannot legally be taken there for local investigation without a 
special order of a Magistrate under sec 167, if such taking involves 
detention beyond the period of 24 hours allowed by this section— Cr R 
no 6 of 23rd June, 1902 

The detention for 24 hours mentioned in this sect on means conti 
ttuoiis detention for 24 hours This section does not apply to cases 
where there has not been a continuous detention for more than 24 hours 
The law does not mean ibat the number of hours an accused person is 
detained at a thana is to be added up irrespective of circumstances 
Thu«, where the accused person was brought to the thana at 3 o'clock m 
the afternoon and was allowed to go (to get bail) at noon the neat da>, 
and was not a prisoner in the thana till his return on the mornimf of tl e 
next day and then lie was sent lip to the sudder station by the evening, 
/icAf that there was no detention for more than 24 hours— 

X W R s 

rune cccuptcd tn jotirttey —The time occupied in journey to the 
Magistrate is not to be counted in the M hours but it is the duty of the 
Magistrate to see that the time so occupied is reasonable, with reference 
to the distance to be travelled and other local considerations — Ratanlal 22 

62 Officers in charge of police stations shall report 

„ . to (he District Magistrate, or, if he so 

Police tn report " ’ 

■ppreticnsions dirccts, to tlic Sub divisional IMagislrale, 

the cases of all persons arrested without warrant, within 
the limits of their respective stations whether such persons 
have been admitted to bail or otherwise 

failure to report on ihe part of (he police officer is pimisliable under 
section 217 f I’ Code 

63 No person who has l>tcn arrested by .a police officer 

shall be discharged except on his own 

Dltcharr* «• r*r*oo 

•rpr«h»nd»4 hoiid, Of Oil hall, or under the special 

order of a Magislr.ati. 
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64 When any offence is commuted in the presence 
on.„« con,mmedi« ^ Magistrate within the local limits 
*rreienc* of Ills jonsdictioii, he maj himself arrest 
or order any person to arrest the ofTender, and may there 
upon, subject to the provisions herein contained as to bail, 
commit the ofTender to custody 


Secs 64 and 556 -Although this section Rives to a Magistrate 
authoruy to arrest a person committing an olTence in his presence yet 
It IS clerriy not intended to trench upon the general principle embodied 
in sec 336 of tnis Code, that no Judge or Magistrate shall Ir} a case m 
which he IS personally interested Therefore where 1 Magistrate while 
travelling m a railway carnage requested the accused who were Ins 
fellow passengers to desist from smoking and on their contemptuously 
refusing to do so arrested and subsequent!) tried and convicted them it 
was he'd that the Migisirate was legally and morally disqualified from 
exercising his judicial functions m relation to the offence imputed--* 
Ratanlal 339 

65 Any Migistrate may at any time arrest or direct 

Arrcft by .r lb pb.. '>'= presence, Within the 

..nc.oiH.pi.tr.i. loj,! l„s jurisdiction, of anj 

person for whose arrest he is competent at tlie time and in 
the circumstances to issue a warrant 

Arrest onder Bombay Gambling Act — Under the provisions of 
sec 6 of the Bombay Gambling A'-t IV of 1887 a firat class Magistnle 
has power to give authority under a special warrant to a Police ofheer to 
make an arrest and search but thoie provisions must be subject to the 
provisions of sec 63 of this Code that is the warrant can only be issued 
by a Magistrate who has authority to make the arrest and search h msclf, 
if necessary — 31 Bom 438 

66 If a person in lawful custody escapes or is rescued 

Pover on escape to pcfson from whose custod) he 

pursue and retake Cscaped or was rescucd may immediately 

pursue and arrest him in any place in British India 


67 The provisions of sections 47, 4S and 49 shall 
Provisions ol sections apply to arrcst Under section 66 aUIiough 

47 48afid49toapplytO , 

arrest under section 66 the pCrSOIl making any SUcll arrCat IS 

not acting under a warrant and is not a police-officer having 
authority to arrest 
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Of Pkocessls to compel Appearance 
A — Suf/tt/ions 


68 (/) Every summons issued by r Court under tins 

Code shall be in writing in duplicate 

Form of summons 

Signed and sealed by the presiding 
officer of such Court, or by such other officer as the High 
Court may, from time to time, by rule, direct 


(^) Such summons shall be served by a police officer, 
I or subject to such rules as the Local 
Government may prescribe in this 
behalf, by an officer of the Court issuing it or other public 
servant 

(/) This section applies to the police in the towns of 
Calcutta and Bombaj 


Scope —The corresponding sections m ihe Code of 1S72 (secs 152 
and 1C3) were limned to service of suirmons against an iccused person 
only The scope has now been enlarged This is the only section 
which provides for the issue of i summons under this Code ind a 
summons io an assessor must comply with the terms of this section— t C 
W N cxvi 


Application for summons of Court —When an application 

IS made for a process to compel the appearance of witnesses it is the 
duty of Ih* Court to pass an order either gnniinj, the pnyer or refusing, 
It To make a mere order ‘file is to leave the matter open and is 
improper— 6 C W Js 5-1^ 

Formalities —A summons should be clear and specific n its terms as 
to the title of the Court the place at which and Ihe day and the time of 
the day when the attendance of the person summoned is retjuircd and 
It should go on to say that such person is not to leave the Court without 
permission and if the case m winch he has been summoned is adjoutned, 
without ajcerlaining the dale of the adjournment— 5 \ll - 

If these formal lies are not duly observed a conviction for non 
aUerdance in obedience to the summons cannot be mstained — /// 1 
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Where a defendant was summoned to appear before a Magistrate on 
a certain date but the summons did not specify the at which he 
was to appear, It was held, that the Magistrate was not competent to 
dispose of the case ex parie-^y M H. C R. App. 43. See i Weir too 

A summons should contain the name of the father of the person 
summoned, his caste or tribe and his residence, so as to place his 
identity beyond all doubt — See Pun| Cir Vol II, p. 151. In a process 
issued against a person residing in a large town, the description should 
•contain not merely the name and father’s name of the person to whom the 
process IS addressed, and the name only of the town m which such 
person resides, but should give such further particulars regarding the 
section or street of the town in which such person resides as can be 
ascertained and will facilitate his identification— Cal G R & C. O. 
Ch. I, Rule 19 

Signing — Signing not by full name but by initials 1$ only an 
irregularity, and does not affect the validity of the proceedings — Sec. 
537, Hustration The illustration to sec 537 has now been omitied by 
the 1923 Amendment Act, but the law has not been changed. See also 
6 All 293 and 3 P L. J. 493- 

'Staled —A summons which is not sealed is not valid inlaw, and 
therefore disobedience to a summons not sealed is not an offence— 1 
Weir 100 ; 37 M. L. /. $38. 

“By whom served" .—Under clause (2) of secfon 6S of the Ctimi 
nal Procedure Code, the Lieutenant Governor of Bengal has declared 
that the processes issued under that Act shall be served by peons 
appointed under the rules fr.'imed by the High Court under sec. 22 of 
the Court Fees Act VII of 1870, Vide Notification, Government of 
Bengal, the nth May 1883 , Calcutta Gazette, 23rd May 1883, page 426 
Similar Orders were passed by the Chief Commissioner of Assam , see 
Aiiam Gazette, 23rd June 1S83, page 290 

69. (/) The summons shall, jf practicable, be served 
personally on the person summoned, by 

Summon* how served. > , r 

delivering or tendering to him one of 
the duplicates of the summons 

(j) Etery person on whom a summons is so served 
of r...irt required by the rertins; 

loriummon*. ofiiccr, Sign a rcccipt therefor on the 

back of the other duplic.ntc. 

(j) Service of a summons on an incorporated company or 
other body corporate may be e/Tected by serving it on 
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the secretary, local manager or other principal officer of 
the corporation or by registered post letter addressed to the 
chief officer of the corporation in British India. In such 
base the service shall be deemed to have been effected when 
the letter would arrive in ordinary course of post. 

Vhis IS the only section which provides for the procedure of service 
of summons, and every summons (e g. summons to attend as assessor) 
under this Code must be served m accordance with the provisions of this 
section Any other mode (eg sending summons by post or under 
registered cover) is illegal and not imtifiable— 1 C. W. N. cwi. 

Service how effected i—The mere showing of a summons to the 
person summoned is not sufficient service. Either the original should 
be with the parly meant to be served, or should be exhibited to him, 
and a copy of it delivered to him — 5 B H. C. R. 20. 

Refusal to tale or stgn If however the person refuses to take the 
summon®, the mere tendering is sufficient service— 6 A. \V. N. 93 ; 
40 All 577. What IS necessary to the service of summons is that the 
summons should (be delivered or tendered ; and if the summons is 
delivered or tendered, then it is served, whether the person signs 
a receipt for it or not — 5 B. H C R. 34« 

70 Where the person summoned cannot by the ei<ercise 
s„vic. «h.n f.r.on of due diligence be found, the summons 
tSUi””"'" may be serveil by leaving one of the 

duplicates for him with some adult male member of his 
family, or, in a presidency-town, with liis servant residing 
with him ; and the person with whom the summons is so 
left sh”ll, if so required by the serving officer, sign a receipt 
therefor on the back of the other duplicate. 

“Cannot be found” ‘.—Before the Court cm proceed ngainst the 

accused, It must be shown by affidiMt of the person entrusted with the 
service of summons that he made his best endeavours to efTecl personal 
service on the accused, .and that the accused evaded service or tint he 
could not be found by the exercise of due dilieence— 2 A \V. N. 170 

Service on servant :— the Piestdency fo-Lns, .x service of 
summons on n juror cannot he effected on his scrv.anl— to A. W. N. 13 
71. If service in the manner menlioncrl in sections 69 
.and 70 cannot bj' the exercise of clue 
iifxVe** e** diligence be effected, the serving officer 

• Iftettd •» ^ " 

vidtd. sh.ill affix one of tlic duplicates of the 
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summons to some conspicuous part of the house or home* 
stead in wliich the person summoned ordinarily resides, 
and thereupon the summons shall be deemed to have been 
duly ser\ed 


Whete sudicieni steps are not taken 10 serve the accused personally 
and there is want of reasonible diligence in that behalf, a substituted 
service of summons IS improper— 69 Ind Cas 627 (Nag) 


72 (/) Where the person summoned is in the active 

Service on ftrxant el scrvice of tlic Government or of a Rail* 

Qevernment or et Rell* ^ _ 

wiyCompeny way Compan), the Court issuing the 

summons shall ordinarily send it in duplicate to the liead 
of the office in whicli such person is employed , and such 
liead shall thereupon cause the summons to be served m 
manner proMded b> section 69. and shall return it to the 
Court under his signature with the endorsement required by 
that section 

(3) Such signature sintt be evidence of due service 
dMcde of service at Government employees —See Cal High Court 
G R C 0 , Ch I, Rules 14 18 , All R O pages 7 8 , Punj Cir 
Vol 11 , pp 153 153 

Scope —This section is intended to apply only to summonses issued 
by a Court of Justice and not to orders of police officers investigating a 
crime under Chap \IV of this Code— 18 Cr L J 733 (Mad) 


73 When a Court desires that a summons issued by 
Service ot euntmon. ^hall be Served at any place outside 
ouuice local iimiie the local limits of its jurisdiction, it shall 
ordinarily send such summon^ in duplicate to a Magistrate 
within the local limits of whose jurisdiction the person 
summoned resides or is, to be there served 


74- {/) When a summons issued by a Court is served 
„ outside the local limits of its jurisdiction. 

Proof of ■ervice In '' ’ 


lucti caret and when 
tervins officer not pre> 


and in any case where the officer who 
has served a summons is not present 
at the hearing of the case, an affidavit, purporting to be 
made before a Magistrate, that such summons has been 
served, and a duplicate of the summons purporting to be 
6 
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endorsed (in manner provided by section 69 or section 70) 
by the person to whom it was delivered or tendered or with 
whom it was left, shall be admissible in evidence, and the 
statements made therein shall be deemed to be correct unless 
and until the contrary is proved. 

(2) The affidavit mentioned in this section may be 
attached to the duplicate the summons and returned 
to the Court 

B . — Wartant of Afiest. 


75. (/) Every warrant of arrest issued by a Court under 

Forn, .f «.rr.nt .1 Code shall be in writing, signed by 

the presiding officer, or in the case of 
a Bench of Magistrates, by any member of such Bench , and 
shall bear the seal of the Court. 


(^) Every such warrant shall remain in force until it 


Contlnvanee of 
warrant of arr««t 


is cancelled by the Court which issued 
it, or until it is executed 


Groonda for lasaing warrants —A Mafjisimie should issue a 
warrant on good .and leg.al grounds. It is esseniial that he should h.ive 
a knowledge of the offence having been committed, .nnd that knowledge 
must be either pcrson.al or derived from testimony legally given before 
him. The report of the Police or any statement which ts not on oath 
and which f.alls short ofactu.al form<iI complaint is not sufTlcient to give the 

Magistrate jurisdiction to issue a warr.ani — 13 W R 27 

Pordanshm lady —Until and unless a M.agistr*ite is con\ meed that 
there is strong likelihood of the charge being pro; ed, .a purdanashm lady 
of good position should not be ordinarily compelled lo appear in person 
m the first mstance—iQoS I’. W. R so. 

Form of warrant ‘—When any Act does not pro;ide ,a form of 
warrart, the form to be used is the ordinary one prescribed by this Code 
— iS Horn 63G. 

General warrants '—The issuing of ,a general w.arrant, winch means 
.a warrant to apprehend all persons committing .a pirucuhr offence or 
offences, IS illegal— 9 IJ H. C R. *54 

Conditional warrants .—A warrant which directs thai m the e\cnt of 
a certain named person not leasing Ilnlish India forthwuh all ofliceri to 
whom the warrant is directed are to arrest that person, is in;alid— 



rj-rr! »b r-jM I'f I'rtctiKil »ill« 

ic“'ictrrl {Tfinfilj' r>M I*! The ■atian! rrwU 

:i%t /arf, ti/tfi €)( t! f »i> I ► atir*ir 1 lo »» to nScnlifjr lum cteiiljr. 

\ warriTii •lufli A if'tt ifr <omn>jt*l nf lafrtj liAit'oct •iihc>*it 
»tiy (oill ct <*c*c*if»' fin f t !i m, «» mtahil. i nre ii n»y IriJ to the 
irtcit rf any prison I ratio,. i>>»i nanif — v It H t- It So •1»o. a 

■ arrant rcntaioin^ a f>tank (IrtrtipiKin fr r » nroni: name of the 

ifcurri]} II inralij -?* CaJ J/y 

{t) The waitani iiiuti apmfjr the rffrncr \\ here a warrant wa» 
iiued for the aticfi of A prrion on a cliar^e of abituciion, it wai held 
hat amce il c act with winch the arcined writ charged did not amount 
o an oiTenre withciut a tprcific intention, the warrartt rrmt state the 
ntent with which the ofTence was committed otherwise it arould be 
nvalid—ij \V R 4 

(/) And lastly, the warrant must name the person who is to execute it 
If the name is left blanl., the wairint ts invalid— f4 Cr U } 142 
(Run;ab) A warrant not addressed to a bailiff at required by Form IS4 
)f Sch 5 of this Code, or lo any other person is not aalid— J904 

R lO 
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Language of warrant — A warrant should be written m the language 
of the District from which It IS issued If sent to another District or 
Province where a different language is m ordinary use, it should be 
invariably accompanied by a translation — Cal H. C. R. and 0 p 3 ' 
Bom, H. C. Cr. Cir. p 10. 

Warrant by telegram : — A Court should not issue a judicial order 
or communicate the purport of a warrant or process by telegram— 
N. W. P. Reg. and Ord. p. 71. 

‘Shall remain iu force’ : — When the law has not fixed any period 
limiting the duration of a warrant, the presumption js that it remains 
valid until it is executed — 28 Bom. 129. 

A warrant on which there is an endorsement for bail to be taken lor 
the appearance of the accused on a particular date, does not lapse on the 
expiry of that date ; after that date, only the direction to take bail 
lapses, but the warrant continues tn force until it is cancelled by the 
Court which issued it, or until it is executed— 13 C. W. N. 1091. 

Cancellation of warrant*— A Magistrate has discretion on sufficient 
cause shown to cancel a warrant and issue summons instead— 1 S. L. R. 
69 , 1908 P. W. R 20 

When n warrant is cancelled, it is at an end and cannot be re issued 
—I C. W. N. 630 

76 (f) Any Court issuing a warrant for the arrest of 

court may direct pcrson may in Its discretion direct by 

leeuriiy to be t»k«n, endorsement OH the warrant tliat, ifsuch 
person executes a bond with sufficient sureties for Ins 
attendance before the Court at a specified time and thereaffef 
until otherwise directed by the Court, the officer to whom 
the warrant is directed shall take such security and sliall 
release such person from custody. 

(_■») The endorsement shall state — 

(,f) the number of sureties ; 

{l>) the amount in which they and llic person for 
whose arrest the warrant is issued, arc to be 
respectively bouiul ; and 

(r) the lime at ^^h^ch he is to attend before the 
Court. 

(_;) Whenever security is taken under this section, the 
. ^ officer to whornTthc .w .arrant is directed 

itroirdtd. sball fotward thc^bond to the Court. 



77 f) \ V affan* of ♦*i4 1 «f I'** liirtclr I 

(• «*.»«• ♦ n** or note p-vlicf o'T)C'‘r«, Antf wli-n 

I'tii*- J In a rieti !rnc\ JlapiiTtalr aliall 

ftlu n « !>'• «» I'lfec'o). l> j| a»n (« >>l imhio «mcli 

a Marrar* na\, if ii\ inincJiatr cxcculmn i' neccitarv 
* 1 1 na Jn^cfM>f?^ccr u immciliatcl) avalUblr ilitccl »l lo 
an) fTlrr |»cr*nn or an I %ufh j-Krraon rf |>cr<on* 

«JnlI rxcciUi: (li'- fcam*: 

(.') When a u arrant n iltrccleci to more ofiiccf< or per4on< 
«• cxcculctl b) all or 

*'*^***' In an> one or more of them 

Nameef Pclice cPierr not Bccmary — Tli » »eciion merely tlirecn 
rliai a Marram t 1 all be or finatil) d reel*- f in nne nr more I otice ofliceri 
but It doea not tay iliai (he n r»rr of (bat I'abce ofi 'er iliould be inserted 
in the warrant as well at bia de» Knjiion— j I* J 493 The 
•reiioni have been thus (rated * ft wool 1 he eatrcmcly di/T cult ro carry 
the ] otice Admintilration of the country if ever) warrant hid 10 be 
d reeled by name to 1 1 ottce of) cer nnd upon his transfer it were to 
•become rncipahle of eiecur on rrlJ the name of some other oflicerhid 
■been substituted in his place —Hit 

Warrant by Freiideacy Uaglitrate —A vvarrant issued bv n Presi 
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dency Magistrate shall always be directed to Police-officers. Where 
such a warrant was directed to a person other than a Police officer 
though such officer was immediately available, the High Court severely 
criticized the procedure — 8 W. R 74 

Any other person — A Magistrate may, under this section, direct 
a warrant to an unofficial person only when its immediate execution is 
necessary, and when he cannot immediately obtain the assistance of the 
Police — 13 W. R. 37 

78 (/) A District Magistrate or Sub-divisional Magis- 

Warrant may be trate Oiay direct a warrant to any land- 

directed to landholders. , , . r I- . 1 - 1 • 

etc. holder, farmer or manager 01 land within 

his district or sub-division for the arrest of any escaped 
convict, proclaimed offender or person who has been accused 
of a non-bailable offence, and who eluded pursuit. 

(2) Such landholder, farmer or manager shall acknow- 
ledge in writing the receipt of the warrant, and shall 
execute it if the person for whose arrest it was issued is in, 
or enters on, his land or farm, or t!ie land under his 
charge. 

Wlien the person against whom such warrant is 
issued IS arrested, he shall be made over with the warrant 
to the nearest police-officer, who shall cause him to be 
taken before a lllagistrate having jurisdiction in the case, 
unless security is taken under section 76. 

79 . A warrant directed to any police-officer may also 
dir.c.,. .. executed by any other police-officer 

roiice-oiiicer. ^\hose name is endorsed upon the warrant 

by the officer to whom it is directed or endorsed. 

Any other police officer —A process serving peon is not included 
IQ the term ‘any other police officer’ m the section— 27 CnI. 457 

Endorsement — ^The endorsement should be reguhrly made by //<rw c" 
to a certain person, in order to authorise him to make the . arrest — 4 
C. W. N.85 

Again, the endorsement must be made b> the Pohcc olTicer to whom 
the warrant is ihrecled Where a warrant was directed to a Court Sub 
Inspector and the endorsement was made by the Court Head Constable. 

It was held to be invalid— o? Cal. 457. 
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Warratit under special Acts * — A special warrant issued under sec. 
6 of the Bombay Gambling Act IV of 1887 cannot be executed by any 
other officer except the oflTicer therein named — 3 S. L R. 56. Similarly 
a warrant under sec. 45 of the Bengal ChowLidari Act (VI of 1870, B. C > 
can be executed only by the person named therein — 37 Ca! 122 . The 
Burma Gambling Act does not contain any provision for endorsement 
of the warrant issued under section 6 of that Act by the officer to whom 
It IS issued to another ofiicer—ai Cr. L J 9 

80 The police-officer or other person executing a 
N.tirk..i.n .1 ..b. warrant of arrest shall notify the sub- 

Stance oi warrant. Stance thereof to the person to be arrested, 

and, if so required, shall show him the warrant 

Scope of section —This section applies only to warrants, and not 
to an order in writing under sec $6 See 27 Cal. 320, cited under 
Sec 56. 

Notify the aabstance —Where a Police officer simply shows the 
warrant to the accused but does not give him 30 opportunity of reading 
It, and does not notify its substance to him, the arrest so made is unlaw- 
ful— 26 Cal. 748 , 33 Cal 89$ But if the Police officer shows the warrant 
to the accused and gives him sufficient opportunity of reading the warrant 
Itself, the omission on the part of the officer to explain the particulars 
of the warrant does not invalidate the arrest , because, all that this 
section requires is that the accused should have reasonable opportunity 
of knowing on what charge he is being arrested and before what Court 
he IS to appear, so that he may take steps for arranging for his defence 
— 3 P. L J 493 

Show the warrant — This implies that the arresting officer must 
have the warrant of arrest m his possession at the time of making the 
arrest , otherwise it is illegal— 5 All 318 , see also 37 All 258 

Mere showing 1$ not sufficient An opportunity should be given to 
the person to be arrested by showing him the warrant so that he might 
read it (26 Cal 74S) and see that the person arresting has authority — 
23 Cal. 896 , 26 Cal 748 , lo Cal 18 , 13 Bom 16S 

81 The police officer or other person executing a 
Person srrested to be Warrant of arrest shall (subject to the 

brought belore Court . - _ . . 

without detsy. provisions of Section 70 as to security) 

without unnecessary delay bring the person arrested before 
the Court before which he is required by law to produce 
such person. 
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Forther detention — When the arrested person is brought before 
the Magistrate, the Magistrate cannot lawfully commit to prison or 
remand him without sufficient grounds, and in the complete absence of 
evidence there can be no grounds — 13 W. R 27. 

The warrant is exhausted as soon as the person arrested is brought 
before the Court. If the accused is to be further detained, it must be 
under some fresh warrant or order, such as an order of remand under 
Sec. 344. The warrant for further detention would be one of commit- 
ment directed to some jailor or other person having authority to receive 
•and keep the prisoner — 13 W. R i. 

Where werrent m.y 82 A Warrant of arrcst may be ex- 
be executed. ecuted at any place in British India. 

Outside British India . — Where the accused was arrested by a 
constable of the Jeypur Stale, and was afterwards arrested by a British 
Constable in the Residency of Jeypur, the arrest was made outside British 
India~7 Bur. L R 83 

The grant b> the Nizam to the British Government of civil and criminal 
jurisdiction along the line of Hyderabad Stale Railway, as in the case of 
other lines running through Independent St.ntes, does not justify the 
arrest on the lands of the State Railway of a subject of the Nizam under 
the warrant of a Magistrate in British India for an offence committed 
in a British territory and not committed m the Railway nor in any way 
connected with the administration of the Railway— 25 Cal. 20 (P. C.) 

83. (/) When a warrant is to be executed outside the 
Warrant forwarded local limits of the jurisdiction of the 

lor execution outtide ^ ■ r-. . 

jurlfdiction. Court issuiiig thc Same, such Court may, 

instead of directing such warrant to a police-officer, forward 
the SRtns by post or olherivisc to any Magistrate or District 
Superintendent of Police or the Commissioner of Police in a 
presidency-town within the local limits of whose jurisdiction 
it is to be executed. 

(.?) Thc, Magistrate or District Superintendent or Com- 
missioner to whom such warrant is so forwarded shall 
endorse his name thereon and, if practicable, cause it to be 
cxccutefl in manner hereinbefore provided uitliin the local 
limits of Ins jurisdiction 

Warrant under Act XHI of 1859 ‘—The provisions of this section 
read with Sec. 5 apply to a warrtni issued under the Workmen’s Brcich 
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of Contract Act Therefore a Magistrate cannot refuse to execute within 
his district a warrant issued by a Magistrate of another district under 
that Act— 189S P R II , 20 Mad 235 , 20 Mad 457 , 20 All 124 

84 (/) When a warrant directed to a police officer 

. IS to be evecuted beyond the local limits 

Warrant directed ta 

tion‘%StyidVYuMVd'icl of the jurisdiction of the Court issuing 
the same, he shall ordinarily take it for 
endorsement either to a Magistrate or to a police officer 
not below the rank of an officer in charge of a station, within 
the local limits of whose jurisdiction the warrant is to be 
executed 

( 2 ) Such Magistrate or police officer shall endorse his 
-name thereon and such endorsement shall be sufficient 
■authority to the police officer to whom the warrant is directed 
to execute the same within such limits and the local police 
shall, if so required assist such officer m executing such 
warrant 

(j) Whenever there is reason to believe that the delaj 
■occasioned by obtaining the endorsement of the Magistrate or 
police officer within the locallimits of whose jurisdiction the 
warrant is to be executed, will prevent such execution, the 
police officer to whom it is directed miy execute the same 
without such endorsement in anj place beyond the local 
limits of the jurisdiction of the Court whicli issued it 

(^) This section applies also to the police in the town 
of Calcutta 


85 When a warrant of arrest is executed outside the 

Precfdurc on arrcot distMCt 10 whicli it w as issued tiie pcrson 
«l pcrton asainti »liom . , . ^ . i 

■^arrant iMued arrcstcd shill unless the Court which 

issued the warrant is within twentj miles of the place of 
arrest or is nearer than the Magistrate or District Supcnn 
tendent of Police or the Commissioner of Police in i 
presidencj town within the local limits of whose jurisdiction 
the arrest was made or unless sccurit) is taken under 
Section 76 be taken before such Magistrate or Commissioner 
or District Superintendent 
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86- (/) Such Magistrate or District Superintendent or 
Procedure by Magi*. Commissioner sliall, ifthe person arrested 
5e“rao'’n aVr*eaYed“i^ appears lo be the person intended by 
the Court which issued the warrant, 
direct his removal in custody to such Court : 

Provided that, if the offence is bailable, and such person 
is ready and willing to give bail to the satisfaction of such 
Magistrate, District Superintendent or Commissioner, or a 
direction has been endorsed under section 76 on the warrant 
and such person is ready and willing to give the security 
required by such direction, the Magistrate, District Superin* 
tendent or Commissioner shall take such bail or security, as 
the case may be, and forward the bond to the Court whicli 
issued the warrant. 

(5) Nothing in this section shall be deemed to prevent a 
police-officer from taking security under section 76. 

C.^Froclamation and Attachvunt, 

/ 87. (/) If any Court has reason to believe (whether 

^ loT evidence or not) that any 

pcrion •bicondtng. pcrson against whom a warrant has been 
issued by it 1ms absconded or is concealing himself so that 
such warrant cannot be executed, such Court may publish 
a written proclamation requiring him to appear at a specified 
place and at a specified time not less than thirty days from 
the date of publishing such proclamation. 

(2) The proclamation shall be published as follows : — 


of the town or 

village in which such 

person 

ordinarily resides ; 



it shall be affir 

some conspicunu 

tliC 

house or homi. 

• ch such pcrsoi 

■!y 

resides Of to 

picuous place 

» 

or village ; and 
ihcrcof sh 

vl to some 



tbe Co> 
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(^) A statement in writing by the Court Issuing the 
proclamation to the effect that tiie proclamation was duly 
published on a specified day shall be conclusive evidence 
that the requirements of this section have been complied 
with, and that the proclamation was published on such 
day. 

Sammons cases ~This section read with section S8 shows that even 
in summons cnses and as asainst witnesse*, a proclamation may be 
issued Dut to lay a foundation for the issue of a proclamation under 
this section with an accompanying order of attachment under Sec S8, 

It IS necessary strictly to comply with the provisions of law relating to 
the issue of a warrant in a case where a summons is the ordinary mode 
of enforcing attendance— 5 N L. R 125 

ConditiQQs precedent to proclamation —The processes of attach 
meat and proclamation are not to issue svhenever a warrant fails of its 
eflfects Before issuing a proclamation, the officer sent to serve the 
proclamation must be examined as to the measures adopted by him to 
serve it If on his evidence or in any other manner, the Magistrate is 
satisfied that the accu«ed is absconding or concealing, then and (hen 
only the processes of proclamation and attachment may be issued— 3 
\V. R. 63 ; 6 W. R 73 ; 3 L. B R 116 , 19 W R 12 ; 5 N L R. (25 

The previous issue of a warrant against the person whose attendance | 
IS required before the Court, is a necessary condition Therefore if the ^ 
Court has no authority to issue a warrant, an order for the issue of j 
proclamation and a subsequent order for attachment are all illegal— 1893 1 
P. R IS , 14 Bom L. R. 889 

AbscoadlQg — The term “abscond ’ does not necessarily imply change- 
of place Its etymological and ordinary sense is * to hide oneself” and 
It matters not il a person departs from his place or remains in it, if he 
conceals himself. liloreorer, she lerm ^oes not apply to the commence^ 
ment of concealment If a person having concealed himself, before 
process issues, continues to do so, after it is issued, he absconds— 4 
Mad 393. 

To be deemed as an absconder, one need not be proclaimed as such 
under this section But an absent person should not be 100 readily 
assumed to be an absconder without due inquiry and nonce — 2 Weir 40* 

A man who files a petition against an order issuing the warrant and 
takes steps to procure the order of a superior Court that he should be 
allowed to remain on bail after such warrant has been issued, cannot be 
said to be absconding or concealing himself- 23 Cr. L J. 454 (Lah ) 
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’Mode of publication The provisions of subsection (2) as to the 
mode of publishing a proclamation are imperative and failure to comply 
Tviih the rules «iU vitiate the proclamation All the thtee modes must 
be adopted — 27 All 572 ; 1917 P. R. 6 Thus where the proclamation 
was not duly published, it was illegal and the subsequent attachment of 
'the property must be set aside — 19 Mad. 3 

But where the proclamation was made and was read and published 
in the places where the absconders were most likely to hear of them, 
•but a copy was not affixed to the Court-house, the flaw would in no way 
prejudice the proceeding*, and would be cured by section 537 of this 
‘Code— 1917 P. R. 39 

The most important part of the publication is the publishing of the 
proclamation m the accused’s place of residence and it is from the date 
of the publication that the 30 days should be counted— 1917 P. R. 6 ; 
19 Mad. 3. 

Not only the provisions of this section must be strictly complied with, 
but the Court should also preserve records to show that the formalities 
were strictly observed. Where such records were lost, the High Court 
set aside the proclamation and order of attachment and restored the 
• property to the owner— 14 Bom. L R 163 

Burden oj proof —It is on the prosecution to prove that the proclama- 
tion was made in the manner prescribed by this section— 7 Mad. 43G 
Thirty days’ time —The period of thirty days is to run from the 
date on which the publication was effected — 19 W. R. 12. 

It IS to be counted from the date of publication of the proclamation 
in the place of residence of the accused— 1917 1*. R. 0 

The rules prescribed by this section with regard to lime and place 
areimpcraiue and if the date fixed for the appearance of the accused 
IS less than 30 days from the dale of publishing the proclamation, it is 
illegal and liable to be set aside — 17 M. L. J. 438 ; 19 Mad 3 •, 1919 P. K 
32; and all subsequent proceedings (attachment and sale) will .ilso be 
invalid and must be quashed— 1919 I’. R 32 

Disobedience to proclamation An accused person a,<amst whom a 
proclamation has been issued must, until he has surrendered, be regarded 
as in contempt, .and the C mrt will not entertain any application on his 
behalf Me musi appear before the Magislr »le and apply to him to be 
discharged on the ground that the wairani is informal or offer some 
expHnition by w-iy of purging his conlempi, and at the same lime 
application might be made for the release of his property. It will then 
be the duty of the Magistrate to determine judicially whether the wamms 
ate valid, and when he ha«l done so, the peison .against whom .and wliose 
property the warrants arc respectisd) issued nn>, if he be so adv iscd, 
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apply for the rcM* on of proceeding*— 2 S \\ I’ H C R 441 , 
SNN K 7« 

Sttteiaent in writing —When there i« no endorsement or statement 
in writing made by the Court \al dating the proclamation, the proclama 
tion IS not made accord ng to taw and subsequent attachment and sale 
are insatcd— r; All 5"2 22 All 2if There must be records m the 

Court to show that the formal t e» were strictly observed Where such 
records were lost the ttigh Court set aside the proclamation and attach 
ment and restored the property to the owner — 14 Horn K 163 

The statement in writing stould state clearly that the proclimatiun 
was duly published, and should alto mcnl on the date of publishing the 
proct-malioa Where the validating order merel) stated that the pro 
clamation was dul) publ she 1 but omilted to specif) the date of the 
p 1^1 cation /<*// (hat It CO lid not be considered as a conclusive evidence 
that the requirements of Sec S? had been complied with — t9r9 P R 3-’ 


88 (/) The Court tssuini; 1 proclamation under section 

AitKhnisnt «f pro $7 ma> at ao) time order the attacli 

pcrtyotPtrtonabseentf . , , 

tnt ment of an> propert) , moveable or 

immoveable, or both, b-longm" to the proclaimed person 
{2) Such order shall authorize the attachment of any pro 
perty belonging to such person within tlie district in which 
It IS made, and it sliall authorize the attachment of any 
property bc'onging to such person wi'houl such district 
when endorsed by tlic Magistrate or Chief Presidency JIagis- 
Irate within whose district such property is situate 

(5) If the property ordered to be attached is a debt or 
other moveable propert) the attachment under this section 


shall be made— 

(a) by seizure or 

( 5 ) by the appointment of a receiver, or 
(^) bj an order in writing prohibiting the deliver} of sucli 
propert} to the proclaimed person or to any one on 
his behalf or 

(rtf) by all or any two of such methods as the Court 
tliinhs fit 

(^) If the property ordered to be attached is immoveable, 
the attachment under this section shall, in the case of land 
pa}ing revenue to Government, be made through the 
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Collector of the dtstrict in which the land is situate, and in 
all other cases— 

(€} by taking possession, or 
(/") by the appointment of a recei\er, or 
(f) b} an order in writing prohibiting the paj ment of 
rent or delivery of property to the proclaimed person 
or to any one on his behalf or 
(/;) by all or any two of such methods as the Court 
thinks fit 

fj) If the property ordered to be attached consists of 
livestock or is of a perishable nature, the Court may, if it 
thinks It expedient, order immediate sale thereof, and in 
such case the proceeds of the sale shall abide the order of the 
Court 

(d) The powers, duties and liabilities of a receiver 
appointed under this section shall be the same as those 
of a receiver appointed under Chapter XXX VI of the Code 
of Civil Procedure, iSS3 

(dw4) flny claim ts ftc/cnea to, or objection made to 
the attachment of, any ft oferty attached under this section 
u ithifi Six months from the date of such attachment by an) 
pet son oihet than the ptoclatmcd petson on the ground that the 
claimant or chjcctot has an interest in such ft opci ty and that 
such interest is not liable to attachment under this section the 
claim or ohjtction shall I c mguiicd into and mat It alio >.cd oi 
disallo ‘1 ed tn : hoL or in fart 

Pu^ided that any claim ptcfcucd or cbjictim made 
'Lithintht period olio ltd ly this sub seition mai in the c cut 
of the deith of the cliimant or tljtt/tr h nttnued b\ Ins 
lethal lepreseutati e 

{6P) Cl urns ir cbjectuns under snl siction \bA) ma; Ic 
preferred ir V ule m the Court ly hieh tlu order of attach- 
ment is issue I i r, if tie eltttn or oljcctton is tu lesfeti tf 
propet tj attic! ed un ler at itder etuhrsed ly a District 
Mo^isttale or Chief Preside) ey Mansti stc tn aecotdjtice 
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with the piovisions of sub section if), in the Com t of such 
Magistrate 

{6C) Every such claim or objection shall be tnquued into by 
the Cornt in a) Inch it is frefetred or made 

Provided that, if it is pref cried or made in the Court of 
a District Magistrate or Chief Presidenc) Magistrate, such 
Magistrate may make it over for disposal to any Magistrate 
of the first or second class or to any Piesideiu} Magistrate, as 
the case may be, suboi dinate to him 

(fiD) Any person '•vhose claim or objection has been dis 
allowed in whole or in part by an older uudet subsection 
{6 A) may within a period of one year from the date of such order, 
institute a suit to establish the right which he claims in respect 
of the property in dispute , but subject to the lesult of such suit, 
if any, the order shall be conclusive 

{f)E) If the proclaimed person appears within the time 
specified tu the proclamation, the Court shall make an order 
releasing the propel ty from the attachment 

( 7 ) If the proclaimed person does not appear within the lime 
specified in the proclamation the property under attachment 
shall be at the disposal of Government , but it shall not 
be sold until the expiration of six months from the date 
of the attachment and until any claim preferred or objection 
made under sub-section 6 A has been disposed of under that sub 
section unless it is subject to speedy and natural decay, or 
the Court considers that the sale would be for the benefit 
of the owner, in either of which cases the Court may cause 
It to be sold whenever it thinks fit 

Change — Subsections 6A to 6E, aod the italicised words lo sub>ection 
(7} have been added by Sec 13 of the Criminal Procedure Code 
Amendment Act, XVIII of 1923 The reasons are stated below m 
ihtit proper places 

Proclamation and attachment — A Jlagistrate ma> issue a simul 
Uneous order of proclamation (under Sec S7) and attachment (under this 
section)— 29 Cal 417 

At any time — Since the object of attachment is to enforce the 
appearance of the absconder, the attacbmeot must immediately follow 
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the proclamation, anJ it is unneces^arj^ or even illegal to watt till 
the time specified in the proclamation has run out and then to 
order attachment because the proclamation has not been obeyed — 6 
C P L R 38 

Opportunity to show cause — An order of attachment made against 
an absconder without permitting him to show cause against such order, 
after he is apprehended and brought to trial before the passing of the 
order, IS bad in law and tnust be set aside The Magistrate is not at 
liberty to consider such a hearing superfluous on the ground that the 
petitioner’s plea had been overruled m the trial for the substantive offence 
with which he was charged— -5 \V R 8 

Irregularity lu proclamation vitiates attachment —Any irregu 
larity or defect in publishing the proclamation will vit ate the order of 
attachment In 19 Mad 3 the High Court set aside the order of 
attachment and restored th“ property to the owner In 17 W R 10 the 
High Court, although did not question the attachment yet prohibited the 
Magistrate to hold the sale until all the formalities were strictly carried 
out In 27 All 572 and 24 A W N 159, the sale was set aside by 
reason of the irregularity tn the publication of the proclamation 

Property —The words of the section “order the attachment of iny 
property moveable or immoveable are enabling and not restrictive, so 
that the Court may attach both kinds ol property— 4 M H C R App 48 
But the Magistrate has no power to order the ailichmeni of any 
property that does not belong to the absconder He should be most 
careful not to interfere with or disturb the r ghts of third persons— 7 
W R 3S 

The undisided property of a coparcener of a joint Hindu family 
cannot be attached because his interest cannot be ascertained— 3 
Weir 43. Contra— 2 Weir 43 (Footnote) 

The umscernmed share of a partner in the nssets of the partnersl tp 
which were then 10 the hinds of a Receiver under a winding up order 
was not 'ittachable, such share not being ‘ properly belonging to the 
defendants —5 B L. R 383 But the share of a judgment debtor m 
pirtocfship with inoiher person whj alone wis in possession of the 
property at the time of attachment wss liable to attachment but the 
itiachmcnt muit be by prohibitory order and not by nctual se rure— > 

B U R 3'fj 

Snlsection (6A)— Claims of third parties —Bcfite tf c addition of 
this subsection by the Amen imeni Act of i9‘*3 it Ins been I eld m a 
number i f c iscs that bee and ^9 do not provide f jr the investi>, ilion 
by a Magistrate of the claims of third parties whose property has been 
attached as the properly of the accused The remedy of the claimant 
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IS by nay of a civil suit) as the question is one more for the Civil Court 
than for the Magistrate— 6 All 487 ; 7 W. R 35 , 4, L. B R 109 ; ao 
^lad 88 These rulings are now rendered obsolete 

The proviso to the subsection provides for the continuan&eMof 
proceedings by the legal representative of a claimant or obiector who 
may die pending the inquiry into his claim or objection 

Subsection (6B) —"We have prov ded for the case of claims to 
property m another district from that m which the order of attachfnent 
was made’ — Report of the Select Commtlteeol 1916 

Subsection (60) —‘‘The subsections which the Bill adds to section 88 
imply that the Court which issues an order of attachment or endorses 
the same under subsection (2) is to investigate and determine a claim 
or objection We think that a limited power to transfer claims and 
objections for disposal to subordinate Magistrates would be useful, and 
we have therefore provided that the District Magistrates may transfer 
such cases to I^Iagistrates not below the rank of second class Magistrates, 
and that Chief Presidency Magistrates may likewise transfer cases to 
Presidency Magistrates subordinate to them’— of the Joint 
Committee (1922) 

Subsection (6 D) —"We have provided a period of limitation within 
which proceedings m a Civil Court lo establish a claim which has been 
disallowed by a Magistrate, must be instituted”— of the Select 
Commtllee ai ig \6 The language of this subsection may be compared 
with that of 0 XXI, rule 63. C P Code 

A civil suit IS maintainable by the real owner to recover possession 
of the property attached, and for damages done to the properly while it 
was at the disposal of the Government — 28 Cal 540 

Ko revision of order passed on a claim —It has been held m 6 All 
4S7, 7 W R 35, 22 All 216, 22 Cal 935 and 20 Mad 88 that since 
the Code does not contain any provisions for the investigation of claims of 
parlies ic. the aiiathed proptily, Iht orders of Magislralts passed 
on claims of third parties are not ‘judicial proceedings and therefore 
they are not open lo revision under Secs. 435—439 of the Code 

Under the present law, though the claim proceeding held by the 
Magistrate would be a judicial proceeding, still the Magistrate’s order in 
such a proceeding is not liable to revision, because the words "subject to 
the result of such suit, if any, the order shall be conclusive’ show that 
the order is not liable to be contested in appeal or revision 

Subsection (6 £) — This subsection did not exist in my of the Bills 
or m the Reports of the Committees but was added (on the motion of 
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Mr Rangachart^r) during the debate m the Legislative Assembly , see 
the Debates of the Legislative Assembly, January 17, 1923 

Property shall be at disposal of Government —Condition pncedtnt 
—Before the passing of an order declaring ihe property to be at the dis 
posal of Government, there must be a proclamation specifying a time 
within which the absconder IS required to appear— 6 W R 73 

No rtf^ht 0/ Government before declaration — Unless and until there 
IS a declaration that the property is at the disposal of the Government, no 
right accrues to Government Therefore where the Police seized certain 
property of an absconder in August 1911 but did not declare it forfeited 
until February 1912, an attachment of the property m October 1911 made 
by a creditor of the absconder in a ci\il suit nould pre\ai! and the refusal 
of the Magistrate to hand oxer the property m obedience to the order of 
the Civil Court was held to be wrong— 6 L B R 57 But see 9 Cal 861 
cited below 

Time — The law does not lay down any express lime when the order 
of forfeiture should be made { if b> mistake it has not been passed before 
the accused appears, It might be passed after he has appeared if he does 

not satisfy the Court that he has not been evading justice— 3 W R 63 
But It has been held in 19 W R 12 that if an order of forfeiture has no 
been made before the person has come in or has been brought in, it ought 
not to be made at all, because by that time its purpose has been effected 
(hough exen possibl) b> other means than that of the process that xxas 
exaded 

Irregularity —An order of forfeiture under this section, if in substance 
quite legal, cannot be disturbed on the ground of an irrcgularu) in 
procedure— 8 W R 61 

Po ter to restore froferty —Property xxhich has been declared to be 
at the d/5poMJ of the Coxernmeni can be restored Jo Jl* o«ner only h) 
the Ciovcrnmeni and not by the Co irt — 18 W k 33, not exen by the 
High Couit— iS W R 33 

Sahicqoent attachment by Civil Court —After the date of attach 
mem by a Magistrate and during Its continuince, no title could be con 
ferred by an attachmeni and vtle subiequcntl) made in cxeciii on of a 
money decree— 9 Cal 861 See, bo»exer, 6 L ll U 57 ciicdabo\e 

StxXt I'e su^je t to lent — \\ l ere the land sold was subject to a 
lease, the sate should be subject to the ti).ht of the lesiees tu rema n in 
pjiieiaioa uniil e«p ry of ll e lease — 19031* K 9 

^Pe r/ar fsfr ft /ro/er/r —Where anctilral propcity nf a pertm 
tub ect to J anjib ruitomxry la« was soM oal> hii I fe mtcreit wai 
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disposed of but not the right of inhertiance after Ins death of his Imeal 
descendant! and collaterals— 190S p. W. U 19 (F. B) 

'—This should be done by the Collector 
and the procedure hid down tn the C P Code for execution sales should 
be strictly followed See C O no 7 of I7ih August, 1878 , C.al G R. 
and C O p 6 

Setting aside of sale ~\Vbere .a sale has taken place and the pur* 
chasers have acquired some sort of title, it is not open to the High Court 
in exercising its revinonal power to pass an order alTecting the title of 
persons who are strangers to the legal proceedings in which the order is 
made, whatever irregularities there may have been in the proceedings— 22 
All 216 

But although no revision ties to set aside the sale, still the owner can 
institute a suit in a Civ il Court for recovery of the properly from the pur* 
chaser, if it turns out that the proclamation of sale wa: irregular— 24 A. W, 
K. 159 , or tf the proclimation is illegal for having failed to state 
the time and place at which the absconding accused should presen 
himself— 37 All 572. 

But if there was no irregularity or illegality in the proclamation, and 
the property which was vatan land was confiscated in due course under 
section 88 and was granted by the Government to the defendants, and 
afterwards the absconder appeared and instituted a suit to recover 
possession of the property, that by the confiscation the title of the 
absconder was extinguished, and he had no right to sue— 2$ Bom L R 
228 

89 If, within two years from the date of the attach- 
R«tor.ti<.noi.tt«ii. mcnt, any person whose property is or 
ed properly, at the disposal of Government 

under sub-section I 7 ) of section 88 , appears voluntarily or 
IS apprehended and brought before the Court by whose 
order the property was attached, or the Court to which 
such Court 15 subordinate, and proves to the satisfaction 
of such Court that he did not abscond or concea* himself 
for the purpose of avoiding execution of the warrant, and 
tiiat he had not such notice of the proclamation as to enable 
him to attend within the time specified therein, such pro- 
perty, or, if the same has been sold, the nett proceeds of 
the sale, or, if part only thereof has been sold, the nett 
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proceeds of the sale and the residue of the property, shall, 
after satisfying thereout all costs incurred m consequence 
of the attachment, be delivered to him 

Scope —This section prescribes a remedy where there has been a 
good legal publication "of proclamation under sec 87, but offers no 
facility for contesting the legality of an illegal proclamation— 22 All 2r6 , 
1919 P R 32 , 1917 P R 6 But though the petitioner cannot contest the 
legality of the proclamation in his application under sec 89, there is 
nothing to prevent the High Court from considering it m the exercise 
of Its revisional jurisdiction— 1919 P R 32 

In another case the Punjab Chief Court has held that this section 
does apply to a case where the validity of the attachment proceedings 
IS challenged, for surely it is open to a person to prove that he was not 
absconding or that there was no publication at all, or that the proch 
mation was defective, that it specified no date for his appearance— 
1917 P R. 39 (disapproving 1917 P R 6) 

‘Two years —An ipplication under sec 89 not made mth n two 
years from the date of attachment is not entertainable— 1917 P R, 6 
"And proves etc —The phrase ‘ with n two years qualifies not only 
the word appears' but also the word ‘proves therefore it is necessary 
that the proof that the accused has not been absconding should be 
ofTered sMthm two years— IS Bom L R 175 

Forfeltnre of property — Forfc ture of properly of an absconding 
offender who appears within two years from the attachment of his pro 
periy should not be carried into efTcci until after t regular enquiry into 
the cause of the oficndei s absence — 3 W R 63 

Application for resloratioQ —I or the purposes of this section it is 
nor necesjiry ih-jt M- li/scond/of, scct/fcd shaa/J himself persomffj 
ipply for the rcstorntion of the property the application can be 
made by any one on Ins behalf —15 Bom I R 175 

Order releasing propirty —A Magistrate’s direction lo his snbor 
dinate to write to the Collector an 1 authorise the taking off of a certain 
attachment will amount to an order releis ng the property from attach 
ment— 5 W R P 

No eirll suit — \\ here the nccisc I dn! not appear wnhin two >611$ 

of attachment and the property was ordered to be sold no civil iciion 
cou’d I c to set a»i le the safe— F \V U 207 (citil) 

Appeal —Order refor ng restoration of pTOp»rt> is appeahUcj sre 
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D,— Other Rules regarding Processes. 

90 A Court may, in any case in which it is empowered 
iMut oi «arrani In by tliis Codc to tssuc a summons Tor 

lieu ot, «r In addition . 1 .1 

to.aummont. tlic Appcarancc of any pcfsoo other than 

a juror or assessoj, issue, after recording its reasons in 

writing, a warrant for his arrest — 

(tr) if, citlier before the issue of such summons, or after 
the issue of the same but before the time hxed 
for Ins appearance, the Court sees reason to believe 
^hat he has absconded or wilt not obey the 
summons , or 

ip) if at such time he fails to appear and the summons 
is proved to have been duly served in time to admit 
of his appearing in accordance therewith and no 
reasonable excuse is offered for such failure. 

Scope .—This section applies to witnesses as well as to the accused. 
But'witnesses brought up under arrest should be dealt with sot as 
criminals but simply as persons arrested on civil process Cal High 
Court G. R & C 0 . p 7. 

This section empowers the Court to issue a warrant only in cases in 
which It IS empowered to issue summons, and not in a case in which it 
has no power to issue the latter— 1893 P R 15 

Recording of reasons — A Magistrate ought not to issue a warrant, 
either m lieu of or m addition to summons, in a summons case, unless he 
has previOJsly recorded his reasons for so doing— 5 N L R 125 , O S. 
C gg If he fads to record reasons, the warrant must be regarded as 
wholly illegal— j8 Mad 1088, igtS P L R 50 , and such omission can* 
not be overlooked, and cannot be cured by sec S37— 38 Mad !o88 
Thus, m a case under sec 498 I P C the trying Magistrate is competent 
to issue warrant, instead of summons, for the attendance of a woman 
alleged to have been enticed away, but in order to comply with the 
provisions of this section, it is necessary tew record reasons for issuing the 
warrant in the first instance and if be fails to do so, the warrant js wholly 
illegal , and consequently the bond given by the surety for the woman’s 
attendance has no legal force and cannot be forfeited if the woman does 
not appear— 1918 P. L R. 50= 1918 P. W. R 7 Butin 18A L J 1149, 
in similar proceedings under sec. 498 1 P Code the omission by the 
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proceeds of the sale and the residue of the property, shall 
after satisfying thereout all costs incurred m consequence 
of the attachment, be delivered to him 

Scope —This seclion prescribes a remedy where there has been a 
good legal publication "of proclamation under sec 87, but offers no 
facility for contesting the legality of an illegal proclamation — 22 All 216 
1919 P R 32 1917 P R 6 But though the petitioner cannot contest the 
legality of the proclamation m his application under sec 89, there is 
nothing to prevent the High Court from considering it m the exercise 
of Its revisional jurisdiction— 1919 p R 32 

In another case the Punjab Chief Court has held that this section 
does apply to a case where the validity of the attachment proceedings 
IS challenged, for surely it ts open to a person to prove that he was not 
absconding or that there was no publication at all, or that the procla 
mation was defective, that it specified no date for h s appearance— 
igt? P R. 39 (disapproving 1917 P R 6) 

“Two yeara —An applicaion under sec 89 not made withm two 
years from the dale of attacliment is not entertainable— 1917 P R, 6 
"And proves etc —The phrase ‘ with n two years qualifies not only 
the word 'appears' but also the word ‘proves therefore it is necessary 
that the proof that the accused has not been absconding should be 
offered within two years— ts Bom L R 175 

Forfeiture of property — Forfe ture of property of an absconding 
offender who appears within two years from the attachment of his pro 
perty should not be carried into effect until after a regular enquiry into 
the cause of the oflendci's absence — 3 W R 63 

Application for restoration —For the purposes of this section it is 
not necessary that th- absconding accused should himself persomlly 
apply for the rcstoritiorj of the properly the application cm be 
made by any one on lus behalf —15 Bam I R 175 

Order releasing properly —A Magistrate s direction to his stibor 
dimte to write to the Collector and authorise the taking off of a certain 
attachrnent will amount to an order releas ng the property from attach 
ment — 5 W R 8 

No Civil salt —Where the accused did not appear within two years 
of attachment and the property was ordered to be sold no civil act on 
could he to set asi le the sale — 8 \V U **07 (civil) 

Appeal —Order refuting restoration of property is appealable, see 
See 405 
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D. — Other Rules regarding Processes. 

90. A Court may, in any case in which it is empowered 
Issue of warrant In by this Code to issue a summons for 

lieu of. or In addition . .1 

to, summons. the appearance of any person other than 

a juror or assessor, issue, after recording its reasons in 
writing, a warrant for his arrest — 

(a) if, either before the issue of such summons, or after 
the issue of the same but before the time fixed 
for his appearance, the Court sees reason to believe 
that he has absconded or will not obey the 
summons , or 

(^) if at such time he fails to appear and the summons 
is proved to have been duly served in time to admit 
of his appearing in accordance therewith and no 
reasonable excuse is offered for such failure. 

Scope This section applies to witnesses as well as to the accused. 
But'witnesses brought up under arrest should be dealt with not as 
crimtnals but simply as persons arrested on civil process. Cal. High 
Court G. R & C 0 p 7. 

This section empowers the Court (o issue a warrant only m cases in 
which It IS empowered to issue summons, and not in a case m which it 
has no power to issue the latter — 1893 P R 15 

Recording of reasons — A Magistrate ought not to issue a warrant, 
either m lieu of or in addition to summons, in a summons case, unless he 
has previojsly recorded his reasons for so doing — SN L R 125; O. S. 
C 99 If he fails to record reasons, the warrant must be regarded as 
wholly tllegal-~3S Mad loSS , 1918 P L R 50 , and such omission can* 
not be overlooked, and cannot be cured by sec 537—38 .Mad »oS8 
Thus, in a case under sec 49S I P C the trying Magistrate is competent 
to issue warrant, instead of summons, for the attendance of a woman 
alleged to have been enticed away, but in order to comply with the 
provisions of this section, it is necessary t(^ record reasons for issuing the 
warrant in the first instance and if he fails to do so, the warrant is wholly 
illegal ; and consequently the bond giaen by the surety for the woman’s 
aiicndance has no legal force and cannot be forfeited if the woman does 
not appear— 1918 P. L. R. 50s»i9t8 P. W. R 7 Dut m iS A. L. J 1149, 
Id similar proceedings under sec 49S I. P Code the omission by the 
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Magistrate to record reasons for the issue of a warrant in the first 
instance was held to be a mere irregularity curable under sec 537 of this 
Code 

Issue of warrant in the first instance— Groands —In the absence 
of special grounds mentioned in this section, the Court ought to issue a 
summons — $ N L R 125 , 3L B R ii6 Great care should be taken 
that a warrant which implies personal arrest and restraint never goes 
forth when a summons to attend would be sufficient for the ends of 
justice— Punj Ctr, Chap XLl, p 144 

A warrant cannot be issued to enforce the attendance of a witness 
unless the Magistrate is first satisfied that the witness will disobey or has 
disobeyed the summons served on him — 14 VV R 20 , or unless he 
believes that ihe witness will not give evidence voluntarily— 13 \V K i 
or unless it is proved that summons has been duty served, and inspite of 
It the witness did not appear — 7 W R 37 , 3 L B R 116 

Where m proceedings under section 498 1 P C the complainant 
stated on oath that a warrant should be issued for the attendance of the 
abducted woman, or else the accused would remove the woman from 
their house, Md that the Magistrate was justified m issuing a warrant for 
the arrest of the woman— 18 A L J 1149 

Clause 03)^Proof of service of summons —A report by the station 
writer that he served the summons is no evidence of service of summons 
under clause (b) of this section— 3 L B R 116 

Bail —A Magistrate is competent to admit to bail a lecalcitr’int 
witness arrested under this section— 2 Weir 39 

91 When any person, for whose appearance or arrest 
.. ..... ‘he officer pres.d.og m a..y Court .s 

ior*ppe»r«nce empowered to issue a summons or 

warrant, is present in such Court, such officer may require 
such person to execute a bond, with or without iurelies, for 
his appearance in sucli Court 

Bond by Hnkhtear —A bond by a mukhteir by which ihe mukhtcit 
undertook to produce a witness when called upon was held to be sufficient 
although no security for 'ippearance had been taken from the witness 

herself — 21 A \N N 35 

Power to lock up —Lven tho igh a Magistnie imy suspect tint the 
witness who is present may m future be kept out of ihe wiy by the accused 
still It w 11 not justify the Maj,i 5 tr 4 le in arretiing the witness an t plac n^. 
her in the lock up-21 A W N 35 
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02 When in\ person uho is bound b> an> bond 
tikcn under tins Code to appear before 
a Court, does not so appear, the officer 
ptcMthni; tn «uch Court ina) issue a uarrant directing; that 
such person be arrested .and pioduccd before him 


Scope ->Sec 92 hai reference to the cai* of a person who is bound 
b) a bond to appear in Court, and does not apply (o a cate where prior 
to the time for appearance, arrett bjr warrant 11 sought to be effected— 
jS Mad ID'S 


93 The proMstons contained in tins Chapter relating 
, . .. to a summons and uarrant, .and their 

n{«l«ni •! Hill 

iisue service and csccution, shall, so 
far as ma) be, appl> to Lvcr> summons 
and every uarrant of irrest issued under this Code 


Cliarl«r e«fi«rall> 
■ rrUcablt la •ammanttt 
and warrants al arrtstt 


CHArXER VII 

Ol I’l OCbSSLS TO COMfLI TIIL PUODUCTION OF DoCU- 
MINTS AbD OTllLK MOVtAULL I’KOI LI TV , AND FOR 
riiL Discoviiv 01 Persons vMtoNGiuLLV confined 

A — tiummons tt> pioditct 

94 (/) Whenever any Court, or in any place beyond 

Summon, to pro the limits of tile toiviis of Calcutta and 

duct document or other ,, , 

ihiny llombay any officer m charge of a police* 

station considers that the production of any document or 
other thing is necessarj or desirable for the purposes of 
any investigation inquiry, trial or other proceeding under 
this Code by or before such Court or officer, such Court 
may issue a summons, or such officer a written order, to 
the person ;n whose possession or power such document 
or thing IS believed to be, requmng him to attend and 
produce it, or to produce it al the time and place staled 
in the summons or order 
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{ 2 ) Any person required under this section merely to 
produce a document or other thing shall be deemed to have 
complied with the requisition if he causes such document 
Or thing to be produced instead of attending personally to 
produce the same 

(j) Nothing in this section shall be deemed to affect 
the Indian Evidence Act, 1872, sections 123 and 124, or 
to apply to a letter, postcard, telegram or other document 
or any parcel or thing in the custody of the Postal or Tele- 
graph authorities 

Docament —This section deals with documents forming the subject 
of a criminal offence as also with documents which are or can be used 
only as evidence m support of a prosecution— 5 Bom L R 9S0 

Court —It was held m 12 C W N 973, 36 Cal 433, and 22 Bom 
949 that if there were no proceedings pending before a Magistrate he ^\as 
not a ‘Court* within the meaning of this section But the Privy Council 
case of 39 Cal 953 has laid down that the words ‘ Court” and ‘Magis 
trate’* are controvertible terms, and that Sch V Form VIII contem 
plates the issue of a search wanani before any proceedings are initnted 
Duty of Court —Before the Magistrate can order for the production 
of any document, he must judicially consider whether the production of 
the document ts necessary or relevant for the purpose of the trial -5 Bom 
U U 9S0 

'Necessary or desirable' —The Magistnte cannot call for anything 
and everything from any body ind everybody The document or thing 
called for must have some relation lo or connection with the subject 
matter of the investigation or the enquiry, or throw some light on the 
proceeding, or supply some link in the chain of cvidence—iq Cal 5: 

It must be something the production or inspection of which is necessary 
or desirable or will serve the ends of justice— 1914 I» R 3O Before 
.a person can be punished for the non production of a document it is 
necessary to sho» that its production vvas material for ihe decision of 
the case in which the document was called for — »q Lr I J ri7(ra») 

A document 11 a necessary document even though it is necessary 
ns 3 mere piece of ev drnce only— 5 Horn L U 9S0 

It may be that the thing called lor may turn out to be wholly irrelr 
Vint to the enqvury but sn hini. ns it at consuleted lo he necessary or 
dcs rable for the purpotc of the enquiry, the power is there— 19 Cal 5 ? 
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Whether the docurnents are necessary for the enquiry is a matter to 
be decided by the Magistrate at the time of issuing a summons under 
this section or a search warrant under Sec 96—15 Cal 109 

Person in possession — The pe son called upon to produce need not 
be a party to the proceedings The Magtstrate can order the produc 
t on of things in the possession of the solicitor— 19 Cal 52 

Person whether tncluUs accused' — The provisions of this section 
apply to an accused, and it is competent for the Magistrate to issue 
summons to an accused to produce a document or other thing, the pro 
duction of which might met minate him— 37 Mad 112 15 Cal 109, 19 

Cal 52 The Magistrate has the power of issuing search warrants 
under Sec 96 to obtain documents in possession of the accused (41 
Cal 261) and the issue of summons is a milder means of attaining the 
same end— 37 Mad 112 Contra— 12 C W N 1016 

Order for production — Inspection —The Magistrate can order for 
production in Court , he cannot allow the prosecution to inspect the entries 
in the account book, kept by the accused m the solicitor’s office They 
must be first produced in Court where they can be inspected— 5 I 3 om L 
R p78 

Putting tt in evidence —On product on of a document, the accused 
has no right to ms st upon the prosecution putt ng it in evidence The 
prosecution is entitled to determine whether it is (0 be put in ev dence or 
not— 15 Cal 109 , S Dom L R 980 

Security for production — When a Magistrate thinks that there are 
articles m a person s possession the production of wh ch is necessary, 
he can issue a summons under this section or a search warrant under 
sec 96 , there is no section to enable him to demand security from the 
person for the production of the articles xvhen required— 7 C W N 522 
Lien —The mere fact that the person in possession of the articles has 
a hen over them does not affect the power of the Magistrate to order 
their production— 19 Cal 52 

Fuaishment — Omission to produce the document or thing is 
punishable under sec 175 I PC 

96 (/) If any document, parcel or thing in such 

custody IMP the opinion of any District 
•nil tderrani Jlagislratc, Chief Presidency Magistrate, 

Higli Court or Court of Session, wanted for the purpose of 
any mtestigation, inquir>, trial or other proceeding under 
this Code, such Magistrate or Court may require the Postal 
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or Telegraph authoritjes, as the case may be, to deliver such 
document, parcel or thing to such person as such Magistrate 
' or Court directs. 

? (3) If any such document, parcel or thing is, m the opinion 

/ of any other Magistrate or of any Commissioner of Police or 
District Superintendent of Police, wanted for any such 
purpose, he may require the Postal or Telegraph Department, 
as the case may be, to cause search to made for and to detain 
such document, parcel or thing pending the orders of any 
such District Magistrate, Chief Presidency Magistrate or 
Court. 

Productiou of Post office record before Courts —The attention of 
all Civil and Criminal Courts m the Provinces of Bengal and Eastern 
Bengal and Assam IS invited to the following departmental instructions, 
which the Director General of Post Office, with the approval of the 
Government of India, has issued for the guidance of Postmasters on 
the subject of the production of Post Office Records before Courts — 

“A summons from a Court of Civil or Criminal jurisdiction to 
produce any of the records of a Post Office or a certified extract from 
or copy of any such records must be complied with. The receipt of such a 
summons and such particulars as are known to the Post Master regarding 
the case, should be at once reported 10 the Post Master General in case 
he should see fit to raise any objection in Court under secs 123 and 124 
of the Indian Evidence Act I of 1872 to the pioduction of any of the 
records. When any journal or other record of a Post Office is produced 
in Court and admitted m evidence, the OfTicex producing it shall ask 
the Court to direct that only such portions of the record as may be 
required by the Court shall be disclosed'*— Cal C R and C. O p 7 

J 3 — Search^ivat rants 

96 (/I Where any Court has reason to believe that 

When.e,rch w.rr.nt » pcrsoii to w hom a summons or order 
maybciMued Under scction 94 or a requisition under 

section 95, sub-section (/), has been or might be addressed, 
will not or would not produce the document or thing as 
required by •‘uch summons or requisition, 

or where such document or thing is not known to the 
Court to be in the possession of any person, 
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or uhere the Court considers that the purposes of any 
inquiry, trial or other proceeding under this Code will be 
served by a general search or inspection, 

it may issue a search-warrant ; and the person to wiiom 
such arrant is directed, may search or inspect in accordance 
thcrcuitl] and the provisions hereinafter contained. 

(.?) Xothing herein contained shall authorize any Magis- 
trate other than a District Magistrate or Chief Presidency 
Magistrate to grant a warrant to search for a document, 
parcel or other thing in the custody of the Postal or Tele- 
graph authorities 

CoaditiODs precedent— Duty of Magistrate — 

(a) Before issuinR tlie search wairant the Ntagislrnte must have 
before him some information or evidence that the document is necessary 
or desirable for the purposes of the inquiry before him— 9 L 11 K 45 
{b) The Court issuing the search warrant must have reason to 
believe that the person against whom the search warrant is issued is not 
lil.ely to produce the document or thing m his possession m pursuance 
of a summons or order under section 94 or a requisition under section 
95 (1) of this Code— 5 Bom L K 1032 The issue of a search warrant 
IS a judicial act, and it 1$ the duty of the Magistrate before issuing 
such warrant to satisfy himself by inquiry that summons may not have 
the desired effect Where without such inquiry, the Magistrate issued 
a search warrant on the mere application of the complainant, the order 
was iQty M W N 494. 1916 P W R 12 

(c) A search warrant ought to be issued only after judicial inquiry 
and on proper materials — 15 Cal 109 , 8 W R 74 , 23 Bom 949 Of 
course, It IS not obligatory on a Magistrate to wait until a preliminary 
mquiry is befd and ad (he vvitnesses for the ptosecufron are examined 
and cross examined , the Magistrate is entitled to act upon information 
which he considers credible, provided that there is a complaint before 
him and the complainant is examined by him on oath or solemn affirma- 
tion— 13 Mad 18, 8 M I.. T 416 If the Magistrate is about to issue 
a search warrant on the stiength of information as distinguished from 
a complaint, the Couit should, if feasible, examine the informant on oath 
and if evidence cannot be taken on oath the Court should act with a 
due appreciation of the fact that it is taking upon itself the responsibility 
of considering the weight of the information as information preparatory 
to the issue of an order of a very serious nature involving the invasion 
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and searcti of a man’s house— 8 A L J 517. A telegram received by 
by the Police 15 not a good ground for issuing a search warrant— 22 
Bom 249 

The provision of the law requiring the sanction of a Magistrate before 
the issue of a search warrant means that the Magistrate should apply 
his mind to the facts and ought not to issue a search warrant simply 
because a Police officer asks him to do so When there is no inquiry 
or trial or other proceeding under the Code, a general search warrant 
cannot be issued under this section Thus, in the course of an investiga 
lion which was being made by a Police officer appointed by the 
Government to inquire into the dealings with the Munitions Board a 
petition was presented by that officer to the Chief Presidency Magistrate 
of Calcutta stating that certain offences appeared to have been committed 
in connection with the dealings with the Munitions Board and praying 
for a search warrant against the firm of one T R Pratt There was 
nothing in the petition to connect T H Pratt with those offences It 
was held that there were no materials before the Magistrate on which 
he could decide that a search warrant should be issued — 47 Cal 597 
An order under this section cannot be made to further a police 
investigation which may or may not result in an inquiry. The 
Magistrate IS to form his own opinion upon the materials placed before 
him He is not relieved from his duty by stating that he believed that 
the officer holding the investigation for the purposes of which the 
documents or things were required had formed 1 correct opinion — 34 
C W N 405 

Accord — Althoiigli there is no express provision requiring the 
Magistrate to make a record or keep noies of the examination of the 
person on whose application he issues the search warrant, some 
record ought to be kept to enable the High Court to form an opinion 
as regards the materials upon which the Magistrate acted— 24 
C W. N 405 

Object of Search warrant —The production of a property m the 
hands of third parties can only besought for the purpose of 
and a search warrant ought not to be granted for the sole purpose of 
attaching properly the title to which is in dispute — Uatanlal 677 

Again, a search ought not to be conducted for out e\uUnci 

This section contemplates the production of a specified or distinct thing 
and for that purpose a specified house or phee may be searched H 
docs not empotier police officers to make harassing searches and to 
SCI c any papers under the bare chance of finding lomcihing tcncling 
to conMCtion— ^ \V. H 75 9 L H K 45 
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Court ~It means Magistrate 'Court* and Magistrate’ are contro 
vertible terms, and it is not necessary that the Magistrate in order to issue 
a search warrant should sit as a Courts or that some proceeding should 
have been initiated before him — 39 Cal 953 (PC) overruling 36 Cal 433 
Person —The word ‘person’ includes the accused— 1914 P R 36 
A search can be made for a stolen article or men ninating document in 
the possession of the accused person— 41 Cal 261 

Who can make the search —The Magistrate who is competent to 
issue a search warrant IS also competent to conduct the search himself— 
Sec 105 , 4 A W N 213 , 36 Cal 433 , 39 Cal 953 (P C) 

Only specific articles can be searched —The search must be for a 
article or thing ind not for stolen generally— ,^1 Cal 261 

The law does not authorise a search for anything but specified articles 
which have been or can be made the subject of summons or warrant to 
produce— 16 C W N 1078 9 L B R 45 • 

The warrant is intended for use in respect of defined documents 
believed to exist, which must be clearly specified in the warrant , 
and therefore where a Magistrate issued a search warrant for the 
search and seizure of all letter boaks letters, bills and books of account 
m a man’s house for the purpose of inquiry as to whether he had used or 
sold articles with a counterfeit trade mirk it was held that the issue of 
such a search warrant was a gross perversion of the law— 9 L. 0 R 
45 (916 P \V R t2 Power of issuing a search warrant IS not intended 
to be used for the purpo>e of giving complainants an opportunity of 
fishing for evidence— 

Extent of search —In taking act on under this section, the Court is 
authorised to go as far as is physically possible m the search The 
accused can perhaps defeat the Court by concealing or destroying the 
document but the mere fact that the accused can so defeat or thwart the 
Court IS no reason for holding that the Court is debarred from going as far 
as the section specifically allows— 1914 P K 36 The Magistrate has power 
to issue a search warrant for the production of copies of the infringing 
book, proofs, plates, printed and set up matters, together with letters and 
orders with reference to the book, for the purpose of making an order 
under section to of the Copyright Act— 47 Cal 164 

Taking possession -Power to search given to this section includes 
also the power to take possession of the document or thing— 15 Cal 109 
Ratanlal 677 

Inspection —When a document is seized and brought before the 
Court, the party at whose instance it was produced has a right Co inspect 
the document so produced— 5 Bom L R.98o, but he is not entitled to 
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eximwt it aU ; ^ / m case of ac'“ount books, the Court should roinct 
the cxaminaMon to the parttcalar book or portions of book relating to 
the sobject mailer ond*r enquiry or trial— 15 Cal I09 

Seizure iirithOQt search warrant —An order of the Magistrate to 
seize certain account books withoti' issuing a summons under Sec 94 or 
warrant under this section is illegal— 38 Cal 68 

Search warrants when to be executed — A search warrant should 
be executed beitveen sunns* and sunset If for special reasons it is 
executed between sunset and sunrise, such reasons must be reported to 
the D S P for the information 0/ the Afagistrate — Bengal Police 
Alanual, 2nd Ed p 402 

Issne of search warrant tnnst be prompt —Where in a case of 
criminal trespass and theft the comphinaot at the time of applying for 
process prayed for the issue of a search warrant, but the Magistrate after 
repeated applications made an order for the issue of the warrant more 
than three weeks after, It was held that although the procedure was not 
contrary to the actual letter of s*ctiO(t» 96 and 98, stil) it was so dilatory 
that It could only tend to defeat the sery object for which such a wir 
rant was issued— 22 C W N 719 

Stay of execation of warrant on sectirily —Where the person 
ngainst whom a search warrant was issued prays for the stay thereof 
and offers an undertaking not to sell copies of the infringing books but 
to produce them before the Court whenever required, the Magistrate has 
jurisdiction to sny execution of wairant conditionally on the execution 
of a bond to produce the copies m Court- 47 Cal 164 But in an earlier 
case of the same High Court it has been held that the Magistrate can 
either issue a summons under sec 94 or a search warrant under section 
96, but there is no section of the Code which enables him to demand 
security for the production of the thing m Court when required — 7 
C W N 522 

97 . The Court may, if it thinks fit, specify in the 

warrant the particular place or part 

Power toreetrtex * * ' 

Morrnnt. thereof to which only the search or 

inspection shall e\tcnd , and the person charged with the 
cKeculion of such warrant shall then search or inspect on!) 
the place or part so specified 

08 v/) If a District Migistralc, Sub divisional Magis- 

tralc, I'rc'idcncy Macyistrate or Ma^is- 

ptciJdS^iicorufnrioiri' tfatc of llic first class, iipofi information 
rroprrlr. Icrr»e ^Otu- ... t .1 r 1 . 

mrnif. tie and after such inquiry ns he thinks 
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necessary, has reason to believe that any place is used for 
the deposit or sale of stolen property, 

or for the deposit or sale or manufacture of forged 
documents, false seals or counterfeit stamps or coin, or 
instruments or materials for counterfeiting coin or stamps or 
for forging, 

or that any forged documents, false seals or counterfeit 
stamps or coin, or instruments or materials used for counter- 
feiting coin or stamps or for forging, are kept or deposited 
in any place, 

he may by his warrant authorize any police officer above 
the rank of a constable — 

(it) to enter, with such assistance as may be required, 
such place, and 

(iJ) to search the same in manner specified in the warrant, 
and 

(c) to take possession of any property, documents, seals, 
stamps or coins theiein found which he reasonably 
suspects to be stolen, unlawfully obtained, forged, 
false or couriterfett, and also of any such instruments 
and materials as aforesaid, and 
(rf) to convey such property, documents, seals, stamps, 
coins, instruments or materials before a Magistrate, 
or to guard the same on the spot until the offender 
is taken before a Magistrate, or otherwise to dispose 
thereof in some place of safety, and 
(r) to take into custody and carry before a Magistrate 
every person found in such place who appears to 
have been privy to the deposit, sale or manufacture 
or keeping of any such property, documents, seals, 
stamps, coins, instruments or materials knowing or 
having reasonable cause to suspect the said pro- 
perty to have been stolen or otherwise unlawfully 
obtained, or the said documents, seals, stamps, coins, 
instruments or materials to have been forged, 
falsified or counterfeited, or the said instruments 
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or materials to have been or to be intended to 
be used for counterfeiting coin or stamps or for 
forging 

{2) The provisions of this section with respect to — 

(rt) counterfeit coin, 

{b) com suspected to be counterfeit and 
(f) instruments or materials for counterfeiting com, 
shall, so far as they can be made applicable apply respec 
lively to — 

(rt) pieces of metal made in contravention of the Metal 
Tokens Act, 1889 [I of 1889'} or brought into British 
India in contravention of any notification for the 
lime being in force under section 19 of the Sea 
Customs Act, 1878 [VIII of 1878] 

{b) pieces of metal suspected to have been so made or 
to have been so brought into BiitJsh India or to be 
intended to be issued in contravention of the former 
of those Acts, and 

(<r) instruments or materials for making pieces of metal 
in contravention of that Act 

Secs 98 and 96 -~This section is much wider than section 96 and 
Its hnsuage IS \ery similar to that of section 6 of tlie Burma Gambl ng 
Act— 4 L B R C13 Sect on 96 contemplucs ihe existence of judical 
proceeding in the course of which alone the Magistrate can issue a 
search warrant but section 98 does not require a criminal proceeding as 

a condition precedent to the issue of a search warrant 35 Cal 10711 

Any Police officer —A warrant issued under this section can he 
endorsed over to any other Police ofiicer of a similar rank for execution 
-3 S L R sG 

Search witliont warrant —If there »s no search warrant under 
th $ section the search is illegal and the occupiers of the house have a 
legal right of private defence m resisting it— 38 Cal 304 

09 When in the cxcciilion of .a search warrant at in> 
niin.i.ioiii.lnt. place bejond the local limits of the 

In ttarcli rc/ond 

jpri.diciion juri‘fhction of the Court which issued 

the same an> of the Ihinps for which scare!) is made, arc 
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found, siicli llnng«, together wtth tlje list of the same 
prepared unifcr the provisions liereinafter contained, shall 
be immediately taken before the Court issuing the warrant, 
unless such place is nearer to the Magistrate having jurisdic- 
tion therein than to such Court, in which case the list and 
things shall be immediately taken before such Magistrate , 
and, unless there be good cause to the contrary, such l^Iagis* 
trate sliill make an order authorizing them to be taken to 
such Court 

Power lotfeclere 
certein rubllcatloni — _ . , . 

lorteiied. end lo itiue 99 A. (/) Where—- 

•eerch warranit ter the 
tame 

{/?) any newspaper or book as defined in the Press and 
Registration of Rooks Act, 1S67, or 
( 6 ) an) document, 

wherever printed, appears to tne Local Government to 
contain any seditious matter, that is to say, any matter 
the publication of whicli ts punishable under section 124A 
of the Indian Penal Code, the Local Government md) , bv 
notification in the local OHicia) Gazette, stating the grounds 
of Its opinion, declare every copy of the issue of the news- 
paper containing such matter, and every copy of such book 
or other document to be forfeited to His Majesty, and there- 
upon any police officer may seize the same, wherever found 
in British India, and any Magistrate may by warrant 
authorise any police-officer not below the rank of sub- 
inspector to enter upon and search for the same m any 
premises where any copy of such issue or any such book 
or otlier document may be or may be reasonably suspected 
to be 

( 2 ) In sub section (/) "document” includes also any 
painting, drawing or photograph, or other representation 

99 B Any person having any interest in any news- 
Appiicaiion louieb paper, book Or other document, in respect 
oi}orie?ture** *'*''*' of wlitch an Order of forfeiture has been 
made under section 99A, may, within two months from 
8 
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or materials to have been or to be intended to 
be used for counterfeiting coin or stamps or for 
forging. 

{s) The provisions of this section with respect to— 

(rt) counterfeit coin, 

(5) coin suspected to be counterfeit, and 
(c) instruments or materials (or counterfeiting coin, 
shall, so far as they can be made applicable, apply respec- 
tively to — 

(/j) pieces of metal made in contravention of the Metal 
Tokens Act, 1S89 [I of 1889] or brought into British 
India in contravention of any notification for the 
time being in force under section 19 of the Sea 
Customs Act, 1878 [VIII of 1878], 

{b) pieces of metal suspected to have been so made or 
to have been so brought into British India or to be 
intended to be issued in contravention of the former 
of those Acts, and 

(c) instruments or materials for making pieces of metal 
in contravention of that Act 

Secs. 98 and 96 — This section 1$ much wider than section 96 and 
Its hnguage IS very simihr to that of section 6 of the Burma GamblmR 
Act — 4L B U. 213 Section 96 contemplates the existence of judicnl 
proceeding in the course of which .alone the JMagistr.ate can issue n 
search w.arr.ant, but section 9S does not require .a criminal proceeding as 
a condition precedent to the issue of a se.arch wari.anl— 35 Cal 1076 
Any Police officer A »varr.ant issued under this section can he 
endorsed over to any other Police officer of a simil.ar rank for execution 
— 3 S L. tl. 56 

Search without warrant —If there is no search warrant under 
this section, the search is illegal and the occupiers of the house haic a 
legal right of private defence in resisting it — 38 Cal 304 

09. When, in the execution of a search-warrant at any 
Dimpotaiefthinc* placc bcvoiid thc local limits of the 

toend In tfsrch beyond , 

lufUdiciion juri«^rhction of the Court uliich issued 

the same, any of the tilings forvliich search is made, arc 



*^rc^ fn\ ] Tiir rr^m oi rrocrntrr rij 

fo n-1 « k’i thin~* «tl1i lh» 1i«t rf Ific •ame 

t’trpa*' 1 tn I'f tli'' j>f>vi»nn Icfcinaftcr cnnlain''(l, <Iia!I 
1 >“ imn'* ! aJfU taVfn b f r** Ih'* f »n»t Mttnn;; llic warrant, 
tin1c»* » Jch I ’ac»* i« n'^arcr to l^»• ^!a::J»^ratr ha\mc jiuimJic 
tmn tli'*rcMi t?ian to «ncU f our! in winch ca<" the lut and 
ihinc* ‘haU b'' inm'‘ba*»*!» late i l>^fofe «uch ^Ia;JMtratc , 
and, uni**** ih'-rc b" qo-w! cant** to Ih" conlrar) , inch Majjjs* 
tratc *hall naVc a 1 ni !er a ithori «c th^m to tr* taken to 
rucli CntJlt 

uj.ct*** 

futm . .... 

••.! «• !•••• OOA /) vM cre— > 

«• t»*|» IM (h* 

•awf 

(r)a«i\ iirw»jup»*f or b ilrfine I in the I'rc<s and 

}tc2«'’iati 1 t of It ►oW\ \ct t'' 0 “ or 
(^) an\ tJocurn*nt 

vhcrc^'T inmt" 1 a tp-an i * in** I >cal Government to 
cont-in am ^^ditiMs matter tint i» to *vj nnv matter 
the puUiration nf whtcfi iv puni'Inbl- tinier ^^ciion I2t\ 
of the Intlian Penal Co<Ic Ih'* I ocal Govcrnincnl ma\ , bv 
notification in the local OHjcial Gar-tie, alalmR the fjrotmds 
of ii< o|niiion rleclare cverj cop> of llie laaiic of the news 
pijtcr containing ^uch maltcf, and cverv enp^ of such book 
or other document to be forfeited to Ilis Mijcsl), ind there 
upon an) police ofTiccr ma> scire the same, wherever found 
in Hrilish India, and on> MiRivIralc may b> warrant 
authorise on) police officer not b-lnw the rank of sub- 
inspector to enter upon and search lor the same in any 
premises wlicrc an) copy of such issue or m) such book 
or other rlociiment may be or mn> be rcisombly suspected 
to be 

(^) In subsection (/) document” includes also any 
painting, drawing or photogripli, or other representation 
99 B Any person having any interest in any news 
Appiicatien to Hifh paper, boolc Of othcr dociimeiit, in respcct 
oiiortentro"* * of whtch an Order of forfeiture has been 

made under section 99A, may, within two months from 
8 
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the date of such order, apply to the High Court to set 
aside such order on the ground that the issue of the news- 
paper, or the book or other document, in respect of which 
the order was made, did not contain any seditious matter. 

99c. Every such application shall be heard and deter- 
■ by Sp.cl.i *>y => Special Bench of tlie High 

Court composed of three Judges. 

99 D. (/) On receipt of the application, the Special 

Order of Special Bench shall, if it is not satisfied that the 

Dench setting aside for- , 

leiture. issue of the newspaper, or the book of 

other document, in respect of which the application has been 
made, contained seditious matter of the nature referred 
to in sub-section (/) of section 99A, set aside the order of 
forfeiture. 


(21 Where there is a difference of opinion among the 
Judges forming the Special Bench, the decision shall be 
in accordance with the opinion of the majority of those 
Judges. 

99 B. On the hearing of any such application with 
nvidenc« to prove reference to any newspaper, any copy 
fl^ewipapere. of sucli newspaper may be given m 

evidence in aid of the proof of the nature or tendency of 
the words, signs or visible representations contained in 
such newspaper which are alleged to be seditious matter. 

99 F. Ev'cry High Court shall, as soon as conveniently 
procodureinHigh frame rulcs to regulate the pro- 

cedure in the case of such application, 
the amount of the costs thereof and the c.veculion of orders 
passed thereon, and until such rules arc framed, tlie practice 
of such Courts in proceedings other than suits and appeals 
shall apply, so far as maybe practicable, to such applications. , 

09 G. No order passed or action taken under section 
99A shall be called in question in any 
juriidiciian birrtii, Couft otiicrtvisc tliaii ill accordnncc with 
the provisions of section 99H. 
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Sections 99 A to 99 G Irwe been added by Act XIV of 1922 (Indnn 
Tiejs Law Repeal and Amendment AcO 

C. — Discoict) cf P(t sons wrongfully cotifiticd. 

100 If any I’resideiicy Magistralc, Magistrate of the 
Se.fch lor r.r.on. O'" Sub-divislonal Magistrate 

•wronciuiiyconiintd. reason to bcIicve that any person 

is conBnecI under such circumstances that the confinement 
■amounts to an offence, he may issue a search-warrant, and 
the person to uhom such warrant is directed may search for 
the person so confined , and such searcii shall be made in 
accordance therewitli, and the person, if found, shall be 
immediatel}* taken before a Magistrate, who shall make 
such order as m the circumstances of the case seems proper. 

Doty of Magistrates —When a Magistrate has an application before 
him containing the allegations that are required by this section, and 
asking turn to issue a search warrant undent, it is incumbent on such 
Magistrate to satisfy himself by holding an inquiry that there is founda- 
tion for the .application— 1916 P R 34 

Arrest of ward !— The powers conferred on a first class Magistrate 
under this section may be exercised by a District Judge in arresting a 
ward removed from the custody of the guardian See section 25 (3) of 
the Guardians and Wards Ac( 

Wrongfal coofinement — The Magistrate is not bound to issue a 
search warrant under this section unless he has reason to believe that the 
confinement amounts to an offence The jurisdiction conferred by (his 
section IS not as wide as that conferred by Sec. 491 — Ratanlal 839 

Complaint against bnsband —In the case of a complaint being 
made against the husband that he was keeping his wife in confinement, a 
Magistrate cannot make a summaiy order, but before disposing of the 
proceedings, he is bound to hear both sides, and after making such 
enquiry as may seem necessary, be should pass such order as may seem 
right If he finds the confinement amounted to an offence, he should let 
the svife go and warn the husband against interfering with her except 
through a Civil Court If on the other hand, he arrives at the conclu- 
sion that such IS not the case, he should advise the wife to go home with 
her husband, warning the husband at the same time against using any 
coercion in taking the wife with him — 1910 P. W R 29 
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Form of warrant —There being no prescribed form of warrant 
under this section, a Magistrate who had to issue one under this section 
adapted a form under Sec. 96 to the provisions of this section by altering 
the figures, and by drawing up the warrant in terms required by this- 
section. It was held that the warrant was perfectly legal, it being 
immaterial what form is used, provided that the substance of the warrant 
complied with the requirements of this section— 45 Cal. 905 

D. — General Provisions relating to Searches, 

101 . The provisions of sections 43, 75, 77, 79, 82, 83, and 
Dir.cti.n, .tc., oi ^4 shall, SO far as may be, apply to 

•earch-wBrrants. search-warrants issued under section 

96, section 98, section ggA or section loo 

The words “section 99A” tn this section have been added by Act XIV" 
of J922 findian Press Act Repeal and Amendment AcO 

Sec. 79 — EDdoraement — A search w.irranl issued under the Gambl 
ing Act (niofi8d7)is governed by the provisions of this Code, and 
consequently a search warrant may be endorsed by ihe Police'OfTicer, to 
whom It IS originally directed, to another of eqml rank— 30 All Co 

102 . (/) Whenever any place liable to search or 
Pertont In charge of inspection uiider tlus Chapter is closed, 

cloicd piece to allow i. • • 

■cerch. any person residini^ in, or being in 

charge of, such place shall, on demand of the officer or other 
person executing the warrant, and on production of the 
warrant, allow him free ingress thereto, and afford ail reason- 
able facilities for a search therein. 

(.7) If ingress into such place cannot be so obtained, tlie 
officer or other person executing the warrant may proceed in 
manner provided by section 48 

(j) Where any person in or about such phacc is reasonably 
suspected of concealing about Ins person any article for 
which search should be made, such person may be searched. 

If such person is a woman, the directions of section 52 shall 
be observed 

Searclici under other Acts —Accord ns to .Sec. 6 of ihe Ihirmi 
Cimhlmg Act, all searches made under tint »cction ol that Act 
null be made in accordance with the termi of sections 102^3^ and 103 
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of this Code--3 L B R 239 , 4 L B R 134 Section t6of the Opium 
Act lays down that searches under Secs 14 and 13 of that Act shall be 
made m accordance with the provisions of this Code — 4L B R 121 
But the Gambling Act *867, sec s) prescribes a special proce 

dure for searches under that Act, and the provisions of Chapter VIl of 
the Criminal Procedure Code will not apply thereto— >3 Lah 359 


103 {/) Before mtking a search under this Chapter, 

1. 1,. ..... 1„ ‘h' «>'''=■• about to make 

tiresence of witnesses jj. more rCSpect- 

able inhabitants of the localit) to which the place to be 
searched is situate to attend and witness the search and may 
issue an order tn writing to them or any of them so to do 


(2) The search shall be made in their presence, and a list 
of all things seized in the course of such search and of the 
places in which they ire respectively found shall be prepared 
by such officer or other person and signed by such witnesses , 
but no person witnessing a search under this section shall be 
required to attend the Court as a witness of the searcli unless 
special!) summoned bv' it 

(j) The occupant of the place searched or some person 
o«up.nt of puc< in his behalf, shall, in ever) mstante.be 
«<ircbed Ria) mttend permitted to attend during the search, 
and a copy of the list prepared under this section, signed 
by the said witnesses sliill be delivered to such occupant^r 
oerson at his request 


(.^) When an) person is seached under section ro2, sub 
section (?), a list of all things taken possession of shall be 
prepared, and acopv thereof shill be delivered to such person 
at his request 

(j) Aft) person who ‘^-ithput reasonable cause refuses 
or neglects to attend and "lUness a search under this 
section ‘then called upon fo do so by an order tn Tinting 
deh^ ered or tendered to him shall be deemed to ha e eovi’ 
tnitted an offence under section rSj of the Indian Peml 
Code 
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The Italicised words ha\e been added by sec 14 of the Criminal 
Procedure Code Amendment Act CXVIII of 1923) 

Witnesses — It is obligatory on the officer about to execute a search 
warrant to call on and get two or mote respectable inhabitants of the 
locality to witness the search, before he enters the place to be seaiched - 
4L B R 213 The witnesses are to be selected by the officer conduct 
mg the search and not by any other petson~-3i Mad 83 

The regularity and proper conduct of the search is to be secured by 
two or more witnesses , the intention of the enactment is to ensure that 
searches are conducted with decency and m order, and that no wrong 
doing such as ‘planting* of articles by the Police in the house searched 
should take place— 4 LBR2i3,3L B R 229 , and that no false 
evidence may be fabricated— 3 Bur LT 143 

Persons unconnected in any way with the Government ard official 
dom should be called to witness the search— 3 L B R 229 Therefore 
a Teahouse Goung in Burma is not a competent witness to a search as he 
IS a police officer— 12 Bur L T 269, so also, the Headmen of Wards 
tn Rangoon being appointed by the Commissioner of Police and having 
to do many Police duties, it is not advisable that witnesses should be 
chosen from that class, as being Police officials they are not likely to 
have the confidence of rnen— 4 L B R 213 In 7 Bur L T 143, it i* 
held that Ward Headmen of towns other than Rangoon are competcni 
witnesses before a search 

It IS objectionable to be constantly calling the same person to witness 
the search, because such a practice is likely to orejiid ce the mind of the 
trying Magistrate again>t the prosecution— 4 L B R 121 

^ejtch "ttlhout '■vtlnot — The fact that a search is attempted to be 
made "Ul out the presence of witnesses does not jusiify obstruction and 
resistance on the part of any person Such obstruction or resistance will 
mal e him liable to conaiction under Sec. 353 I P C —19 Mad 349 
Respectable inhabitants —Only those persons should he chosen 
as witnesses who can be reasonably relied on to secure the desired 
result (vu prevention of fabrication of evidence, and decent and orderly 
conduct on the part of the officers conducting the starchj 
III whoi« trustworthiness and ability towards the carrying out 
of the particular duty required of them confidence ran be felt— 

4 I B K 213.3 Bur I T 143 The inicniion of the legtilatine 
IS to earln le from the category of inhabitants those perirni m 
whom coafi!*nce cannot b* felt and agamst wlr, n ^ teasonahic 
snap CIO I eaiits that they may not carry out the d iiy reiju led r f ihem — 
Ih { 
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A respectable person is a person who would be impartial and on 
whom the owner or occupier of the premises searched can prima facie 
rely— 7 Cur L. T. 143 The word ‘respectable’ means ‘respectable and 
independent'—^ Bur L. T 91 (following Rexv Hall, 1 B 5. C 123), 
23 Cr L. J 609 (Lah). 

“Of the locality” —For the purposes of this section a person living 
in a quarter within part of the place to be searched may reasonably be 
regarded as an inhabitant 'of the locality', even if a river flows between — 

3 Bur L T. 143 The word 'locality’ in this section does not mean the 
same quarter of the town as the place which is to be searched— 

4 Bur L. T 322 Where the witnesses hved in a quarter exactly half a 
mile west of the house searched in Rangoon, held that the witnesses 
lived within easy reach and the same locality within the meaning of 
this section — 18 Cr L. J 1009 (Bur) 

But the fact that the witnesses are not men of the locality is immaterial 
if they are 'respectable' men. The important point is that the men 
called in as witnesses should be persons of some standing whose word 
can be believed, not that they should be persons living within a stone’s 
throw of the house which ts to be searched The stress is on the word 
'respec’able' and not 0(1 the word ‘locality’— 3 Bur L T 143 » >8 Cr 
L J 1009 (Bur) 

dut the intention of the Legislature is to lay equal stress on the 
words ‘respectable’ and ‘locality’ or rather to lay more stress on the 
word ‘lociliiy’ , for the Report 0/ the Select Committee t>l 1916 runs as 
fjJIows — ‘We think that the power tbu« given to the polite, practically 
to compel the attendance of respectable witnesses from as near as possi 
ble to the place where the search 1$ to be elTecied, should go far to put 
an end to the objectionable practice of bringing semi professional search 
witnesses fro n 4 greater d stance, and will also prevent the frustration of 
searches by the unreasonable refusal of witnesses to attend, which, we 
understand, is by no means uncommon If executive mstructioos are 
vssiatd VO vVit •po\ice iViai, with ihvs new sob (5) vo back Aero, Aty 

are, whenever possible, to require the attendance of respectable witnesses 
from the immediate vicinity, we thinl. that a considerable improvement 
will be effected’. 

Right of occapant to be present — The spirit of subsection (3) is that 
the occupant of the place shall be present aod it means that he is to be 
given the option of being present, and not that he is to be allowed to be 
present only if he demands It This section permits the occupants of 
the search to be present at the search, and this rule is not one merely 
of technicality but of substance, in that it is enacted to guarantee the 
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reality of the search and the discoveries made thereat Therefore where 
the accused persons, who were inside the room searched by the Police, 
were after the discovery m their pre«ence of a gun and after search of 
their persons, sent out of the room, and the search was continued, it 
was held that there was a violation of the rule enunciated in this sub 
section— 41 Cal 350 

The word 'occupant’ IS not intended to cover every person who may 
happen to be in the place at the time , but it refers back to the person 
mentioned in sec 102, r e a person residing in or be ng in charge of the 
place— 41 Cal 350 

Search hat —A search list prepared nnder this section is a proper 
evidence as to the matter contained therein, viz, the articles found and 
the place where they were found — 2 Weir 47 

After a search list has been prepared and s gned, it is not proper to 
make additions thereto subsequently , but such additions however will 
not in\alidate the whole search, nor is the omission of unimportant articles 
a circumstance invalidating the search — 7 Bur L T 163 

But It IS competent for the Court to receive evidence other than the 
search list regarding the things seized in course of tl»e search and the 
places in which the> were found— 34 Mad 349 fF B ) overruling 2 
Weir 515 

Non signing of search list —Refusal by a witness to sign the search 
lisi IS not punishable under section i$7 I P Code (intentional omission 
to assist a public servant in the execution of his dut}) because the 
'assistance referred to in sec 187 I P C must have some direct personal 
reUiion to the execution of the duty by the Police ofilcer The signing 
of the list IS an independent duty cast upon the witness svhercas the 
svord ‘assistance’ msec 187 I P C impl e$ that the party who assists 
IS doing somcihinv, which m ordinary circumsl inces the party assisted 
could do for himsrlf— 26 Mad 419 

In 4 I nr 134 It has been laid down that unless tl e searcli list is 
signed t y wile esses, ihe search would not le legal But a more 
reasonable view lias been laken in 34 Mad 349 cited a* me The Patna 
11 gh Court also holds that the nonsigning of the list by the witnesses 
docs not tfsofjcio vitiate the trial and the com iction of the accused — 

2 P. L. T 359 

In the Bill of 1914 U was proposed to add another subsection (6) to this 
section as f^'IIowi —’The fact that any person 10 attending neglects or 
refuses to s gn the I »t of the articles seize 1 si all not affect the legality 
ofthe fciTch Bii this wit lhoj„li( unnecessary and omitted h> the 
Sf^f t of 1916 who obsersrd as folloas ‘Wedou if it 
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would be wise tojenact the new subsection (6) proposed by the Bill, 
and we recommend that it should be omitteo We ihmL that it will be 
sufficient to rely upon the law as expounded recently by the Full Bench m 
Madras (ILK 34 Mad 349) which shows that the facts with reference 
to a search may be proved otherwise than by the production of the 
seaich lists ' 

Daty of prosecatiOQ to sommon search witnesses — ^The prosecu 
lion IS in duly bound to call search witnesses at the trial, unless it is of 
opinion that they would misrepresent facts and would misstate what 
happened The fact that the prosecution thought that these persons had 
formed an opinion unfavourable to the prosecution story ‘-egardmg the 
search is no reason why those persons should not be called by the 
prosecution, in as much as what these persons would be required to 
state in their deposition was what they observed and not what they 
thought — g C W N 436 

Search tiftlnesset whether douttd to attend Court —Subsection (2) of 
this section suggests that while the rendenne of assistance m making 
the search is imperative on the persons called upon to assist, they are 
not compelUble by the Inspector to attend the Court to give evidence 
without a summons in that beh df— .38 M L J 2? 

Hefasal to attend and witness search ~ir a person tsho is requisi 
tioned by a Salt Inspector to assist him in the search made under this 
section, refuses to attend and witness the search, he is punishable under 
sec 187 I P C— 38 M L J 27 

But the new subsection {5) now adds a further condition namely 
that an order in writing must have been tendered to the person requisi 
tioned to attend the search We accept the proposal of ihe B II to 
penalise an unreasonable refusal or neglect to attend as a seurch witness, 
but would make it a coadil on precedent that the person m question 
should hast been required to attend bj an order in writing from the 
police officer In order to make this clear we hast, m add non to the 
new subsection (S', made a small amendment at the end ol sub section 
( t) —‘Report of the Select Committee of /p/d 

E — ^Useellaneous 

104 Any Court ma>, if it thinks /It, 

I'vwtf Impsund j _ j t 

«tc pr#. impound any document or thtn^ pro- 
duced before it under this Code 
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‘ Before it * —A Magistrate can impound a document produced in a 
case pending before him, and not before any other Magistrate subordi 
natetohim — lA L J 607 

JtinsdtcUon —Where a Magistrate had no jurisdiction to summon 
a person to produce his account books, this section does not apply 
so as to justify bis sending the books out of his jurisdictioi — Ratanlal 
S80 

Frocedare —A note upon the document or thing impounded or 
attached to it should be made and signed by the presiding officer and it 
should not be nllowed to pass out of the custody of the Court except by 
his written order — All H C Bk Cir, p 6 

105 Any Magistrate may direct a search to be made 
>" h'* presence of any place for the 
>earchinhi9pr»ence scArch of which he IS competent to 
issue a search-warrant 

When the Magistrate is competent to issue a search warrant, then 
instead of issuing such a warrant he can direct the search to be made 
in his presence— -36 Cal 433 , 4 A W N 513 
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such Court may, at the 
time of passing sentence on 
such person order him to e'ce 
cute a bond for a sum pro 
portionate to his means, wi»h 
or without sureties, for keep 
ing the peace during such 
period not exceeding three 
years, as it thinks fit to fix 

(2) If the conviction is set 
aside on appeal or otherwise, 
the bond so executed shall 
become void 

{3) An order under this 
section may also be mide by 
an Appellate Court or b\ a 
High Court when exercising 
Its powers of revision 


such Court may, at the 
time of passing sentence on 
such person, order him to 
execute a bond for a sum 
proportionate to his rpeans 
with or without sureties, for 
keeping the peace during such 
period, not exceeding three 
years as it thinks fit to fix 

{2) If the conviction IS set 
aside on appeal or otherwise 
the bond so executed shall 
become void 

(j) An order under this 
section ma) also be made b> 
an Appellate Court 
a Com t fiearitiq appeals under 
section 407 or by the High 
Court wlien exercising its 
powers of revision 


Change —The words or of assembling irmed men or nkinj, oiler 
unlawful measure* witli ihe evident mlention of commillin}, ilie sane 
which occurred m sub sect on ( 1 ) of the old section after ihe words 
‘abetting the same’ ha\e been omitted and the ital c sed words Insc 
been added, b> sec i^ of the Criminal I’roce lure Co-le Amendment Act 

(Xvm of I 9 ’ 3 ) 

Object of this Chapter — The object of this Chapter is the preten 
tion and not the punishment < f offences and its provisions arc a me 1 at 
persons who are a danger to the publ c by reason of ihe commis* on bv 
them of certain oflences — tl 11 I R “43 iSis F R 43 This chapter 
gives a certain amount of discretion 10 the Magistrates and lie High 
Court must alwajste slow to interfere with that discretion unless there 
11 an error of law — 6 II I R 3 ) , 1 C f R sGS Ilut the Magistrate 
should exercise tbs preienlise jurisd ct on under th s chapter will 
can lous d scrim nal on an 1 waicbfal care an 1 see that the admmistra 
t on of ih s branch of Cr minal law does not become I arsh and oppress 
ive— L. II 1 (if93— *90^) 
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Offences under Chap VUI. I PC —In the Bill of 1914, it was 
proposed to include m this section not only the ofiences which involve 
a breach of the peace hut also offences which are likely to lead to a 
breach of the peace FJut on the recommend ition of the Select 
Committee which sat on that ndl in 1916, u was proposed by the Bill 
of 1921 to include m this section all the offences falling under Chapter 
Vn I of the Indian Penal Code The Select Committee observed ‘\Ve 
think It IS better to enlarge the scope of this section by including all 
offences under Chapter VIII of the Penal Code than to involve thc- 
Court in an inquiry xvhether the offence of which the accused has been 
conMCted, though not involving a breich of the peace, was nevertheless 
likely to have occasioned a breach'* In 1922 the Joint Committee made 
an exception in the case of sec 153^ of the Pern! Code, and during the 
debate m the Legislative Asse nbl), three more sections, namely 143 
149 and 154 were excepted 

Th* offence of assembltog armed men is an offence under Chapter 
VIII of the I P Code, therefore this sect on applies where armed men 
were assembled with the intention of commuting a breach of the peace 
and an order for beating men was guen, although no breach of the 
peace actually took place because the assembly did not go so far— 5 
C W, N 350 So also, the offence of being an armed member of an 
assembly (sec 144 f PCI or joining such assembly (ser 145 f PC) 

>s an offence under Chapter VI II of the I P Code and brings an 
accused under this section The cases of 1890 P R 3 and 1910 P 
R 136 m which the contrary view was held are no longer good law 

A security can be demanded on the conviction for an offence under 
sec 147 I. p. c —30 Cr L J. 760 (Nag ) 

*Other offence lOTolving breach of the peace' — These words refer to 
offences m which a breach of the peace is an essential ingredient, and 
not to offences which merely provoke or are likely to lead to a breach of 
the peace — 30 Cal 366 , 29 Mad 190 , 4 M L T 468 , 2 Lah 279 

But according to the Bombay High Court the words * other offence _ 
peace’ cover two classes of cases The first class of the case is where 
there has been actually a breach of the peace , the other class is where 
the definition of the offence involves a breach of the peace , t e the 
phrase includes offences which are offences because a breach of the 
peace has occurred or because a breace of the peace is likely to occur. 
And therefore when an accused person, being convicted of an offence 
punishable under sec 504 I. P C (insult with intent to provoke a breach 
of the peace) was ordered to furnish security to keep the peace, it was 
held that the order was lawful, m as much as a breach of the peace Ot 
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order under th\s secx\on— ar W R. 13 , 2 C L R 348 If a second 
class or third chss Magistrate is of opinion that the accused should be 
bound down under this section, he must refer the whole case to a superior 
Magistrate without passing any sentence himself— 35 Cal 1093 

A Magistrate of the second class who is also a Sub Divisional Magis 
trate can pass an order under this section binding over a person to keep 
the peace for a period exceeding six months — 37 All 230 

“Such Court” —Only convicting Magistrate can pass order —The 
conviction and order for security must be made by one and the same 
officer. Where a third class Magistrate convicted the accused and 
further submitted the case to the District Magistrate with a recommenda- 
tion that the accused should be bound over to keep the peace, and the 
District Magistrate ordered security under this section, the order was 
ultra vires and illegal— 21 Cal, 622 See also 35 Cal 1093 cited above 
‘May order’ — The taking of security for keeping the peace is a 
matter within the discretion of the Magistrate, provided he has materials 
with which to proceed— 23 W. R. 38. 

“ At the time of passing sentence “ —The order for security is to be 
made at the time of passing the sentence Where a second class Migts 
irate convicted a person for assault and sentenced him to a fine, but 
ordered the sentence 10 be m abeyance pending the order of the District 
Magistrate for binding over the person, .and the District Magistrate set 
aside the fine but ordered the .accused to furnish security, it was held 
jhat the order of the District Magistrate was bad in law, because the 
order can be made only at the time of passing sentence by the original 
Court, or on confirmation of sentence by the Appellate Court— 1901 P. R. 
32. An order for recosnirince or for security under this section must be 
passed at the time of deciding the original case. If no such order is 
then mace, subsequent proceedings must be taken under section 107, 
and the parties summoned to show cause— 15 W. U. 56 If a Magistrate 
omits to order the accused to famish security under this section at the 
lime of passing the sentence, he cannot .afterwards upon receiving some 
further information (other than that which he dciived from the previous 
uiall that the parties .are likely to commit .a breach of the peace, pass an 
order under this section— 3 N. W, I’. H. C. R. eft 

Order for Bccnrity ;— The object of talcing a security bond for keep 
mg the peace is not to obtain monc> for the Crown but to prevent crime 
Cal r 

r*rn,fr ff<' —Only the accused person can be asked to 
girt securit) Urder this section a Magistrate is not .authorised to demand 
security from the complainant ( n a rase under sec, 333 I I* C ) If he 
ccasiders it ncccnary to demand security from the complainant, he mutt 
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record a separate proceeding and give the complainant an opportunity to 
be heard under Secs 117 and ti8->i902 P R 3 Again, the Magistrate 
IS not competent to take security from a Witness for the defence on the 
ground that his evidence in the trial proved that he was one of the 
rioters— 5 Mad 380 See also notes under ‘ ench person’ in Sec 107 
Ordermust be tn presence of accttud — ^n order under this section 
can only be made in the presence of the accused An order made at the 
instance of the prosecutor, behind the back of the accused, is bad in law — 
3B H C R I 

Security for good behaviour —The security ordered under this section 
muit be for keeping the peace An order for furnishing securily for good 
behaviour under this section is bad in law, especially when such order was 
passed not by the convicting Magistrate but by the District Magistrate 
affirming the conviction — 16 A L J 280 

Imprisonment tn default of sec\iniY — ft should be simple— L B R 
(1893—1900) 630 See sec 123 (6) 

When a substantive punishment has been awarded, and an order for 
security is also made the Magistrate cannot at the same lime pass an 
order for imprisonment in anticipation of default of furnishing security—, 
4 L 0 R 205 See notes under sec 123 

Securtiy tn lieu of ether sentence —The security most be tn adhtton 
to an award of punishment , therefore a Magistrate cannot order security 
of other punishment— 1901 P R 22 
'Proportionate to hts meani —The provision for taking security 
being a preventive measure, intended to preserve future good conduct. 
It should not be made an instrument of punishment by demanding 
excessive security disproportionate to the means of the person and thus 
making him undergo further imprisonment— 16 Bom 372 , 2 Cal 184, 
20 A W N 204 1 C L R 268 2 Cal no 6 Cal 14 1901 P R 28 , 
*900 P R 17 , 1883 P U I 1890 P R 30 22 W R. 74 19 W R I 
4 M H C R 47 

Cases when order should not be made —An order for security 
should not be made when a sentence of transporiilion or imprisonment 
for a long lime is passed — 5L B R 34 or vihen such an order would 
prevent the part> bound down from exercising his lawful rights— »» 
C W N 112S, thus where upon the compivinant trying lo take posses 
Sion of land m ihe pos«css on of the accuse the Ivttcr used more force 
than was necessai) to prevent the compla nant fro n taking po'sess cn, 
and the accused was punished for noting, it wvs held that le ihcutd 
not he bound down under Ills sect on as such order would have ihe 
cffe I of preveniing h s res st ng any further attemst by the compla oiri 
to take possession of his lard — It C W N 840 

9 
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In II C W. N. 176, It has been held that tf it is necessary, in order to 
prevent a breach of the peace, to bind donn the party entitled to posses 
Sion, and if the effect of such order is to prevent him from taking posses 
Sion of the property, it is desirable that the other party siiould also be 
bound down under sec. 107 

An order should not be made under this section when there are 
lotm disputes about land or w\ter, in which case proceedings will 
have to be taken under sec 145, and not under this section--3 C. \V. N. 
297 : 3 C W N 463 

Snb section ( 3 )— Power of Appellate Court to direct security — 
This sub section which was enacted at the general revision of the ‘Code in 
189S, follows the decision in 4 All 212, and supersedes 16 Cal 779 
The Italicised words in this sub section recently added by the Amend 
ment Act 0/ 1923 have removed the confljct of opinion which existed 
between the several High Courts as to whether an Appellate Court 
could direct security where the original Court (c ^ 2nd or 3rd chss 
Magistrate) was not empowered to piss the order. ‘‘It has been held in 
some cases that an Appellate Court cannot p.iss an order under sub 
section (3) unless the person convicted has been sentenced by a Court not 
inferior to that of <1 drst chss Magistrate. This result does not appear 
to have been intended, and it is proposed to remove the restriction’ 
—Slatoneni of Objtcts md Reasons (1914) 

Thus, It has been held by the Madras, Bombay, Alhhibid and Piitna 
High Court*, as well as m Oudh and Burma, tint an Appellate Court 
can pass an order under this section, although the origiml Court was not 
competent (e. g. a 2nd class or 3rd class Migislrale) to pass the order— 
37 Mad. 153 (overruling 29 Mad 190 and 30 Mid 48), 30 Mad rSi , 
43 All. 372 J 33 A”- 48 ; 33 Bom 33 . 5 I’. L J. si . 23 0. C. 380 , 16 
O. C. 281 (overruling to O C 2S7) ; U. B. R {1897—1901) Vol I, pigc 
9 (revision) The word ‘also' in sub section {3) plainly implies tint the 
order tna> be independently made bj an Appelhie Court or by a Couit 
of Revision m .iddition to those mentioned in subsection (t), and iti* 
not implied ihil the power of the original Court should m any wv) con 
trol or limit those of the Appclhte or Revisionil nuihoriiy— 3^ Bom. 33 
The Calcutta and I’unjib Courts Ime, however, held that where the 

original Court wn not competent to order lecurit) under this section, 
the Appclhte Court could not exerctse such powers— 3$ Cal 434 , 19 Cr 
L. J. 2:0 (Cal ) . 19^8 1‘. K si , 1907 l\ R 6 , 191'! I*. U 5 , 23 Cr. L. J 
457 (Lahore) 

' In view of the preient Amerdmtnt, the Calcutia .and Punjab decisions 
are rendered obsolete 



src lo;] THC codl oi criminal rROCnoURt 13 1 

An Appellate Court can requite ihe iccuscd to furntsh securti), even 
after the noiLins out of the substantive punishment pissed by the otigi 
nal Couti and such in order would not amount to an enhancement of 
punishment urdcr sec 423 (r^ (bj— 1005 T R 21 , 20 Cr L J 760 

An Appellate Court can cancel an order of security passed by the 
original Court, while upholding the sentence — 30 Cal loi But if the 
conviction and sentence are cancelled, the order of security is also can 
celled See sub-seciion 

Iiniinf^ h) tht Af'f'dlitf Ceutf — Before an Appellate Court can 
pass an Older under this section there must be an erf-rtss 
that Couit that the accused had committed an oHence nithin the terms 
of this sect on a mere conlirnial on of the sentence passed by the origi 
ral Coirt without such finding, is not enough to justify the order — 29 
Cal 393 , 30 M L T 34S 

Juvenile ofTendera —Where 1 juvenile offender is sentenced to 
vrhipp ng for causing hurt with dangerous weapon the Magistrate should 
not pass an order under sec 31 of the Relormator> Schools Act direct 
tng deliver) of the bo> to his parents on their furnishing security, but 
should proceed to take security under this section~3 L B R 30 

B -^S(airtt) for keeptttg the Peace tn other Cases and scent itj 
for Good Dehavtout 

107 (/) Whenever -i I’resKJency Magistrate, District 

s.eucii, I,r K.<,inc Magistrate, Sub divisional Magistrate or 
4b* peace In otber case* Magistrate of the first class is informed 

that any person is likely lo commit a breach of the peace 
or disturb the public tranquillitj, or lo do any wrongful 
act that may probably occasion a breach of the peace, or 
disturb the public tranquillity, the Magistrate, tf tn Ins 
opinion theie ts sufficient gtound for pioceeding, ma>, in 
manner hereinafter provided, require such person to show 
cause why he should not be ordered to execute a bond, 
with or without sureties for keeping the peace for such 
period not exceeding one year as the Magistrate thinks fit 
to fix 

{2) Proceedings shall not be taken under this section 
unless either the person informed against or the place where 
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the breach of the peace or disturbance is apprehended, is 
within the local limits of such Magistrate’s jurisdiction, and 
no proceedings sinll be taken before any Magistrate, other 
than a Chief Presidency or District Magistrate, unless both 
the person informed against and the place where tlie breach 
of the peace or disturbance is apprehended, are uithin tiie 
local limits of the Magistra e s jurisdiction 

(?) When any Magistrate not empowered to proceed under 
„ . ... sub section (r) has reason to believe that 

Procedure ol Aloelf ^ ' 

•ct**u"nder "eu^^aecUon pcrsoii is likely to Commit a breach of 

the peaceordisturb the public Irarquillity 
or to do any wrongful act that may probably occa’-ion a 
breach of tl e peaceordisturb the public Iranquillitj , and 
that such brench of the peace or disturbance cannot be 
prevented otherwise than by detaining ^uch person ii) 
custod),such Magistrate maj, ^fter recording his reasons 
issue a warrant for his arrest ('f he is not Tlready in custody 
or before the Court), and may send him before a ^^^glslr^le 
empowered to deal with the case, together with a copy of his 
reasons 

(^) A Magistrate before whom a person is sent under 
sut-secfion (j)rmy in his discretion detain such person in 
f'CniUng further (tclton by hnnself under this diopter 
Change - The italicncd words hive been added by sec i6 of ihe 
Cnmmil Frocedare Code AinendmenC Act of 973) The word* 

‘until the completion of the inqu fy hereinfier prescnbed prcvoisty 
occiirrmf; in sub section f4t have been subtntu e t by the nuids pentfing 
fufther ftction by liimself under ih s * hipicr The rets islinelem 
thus snied * We ilio recommenl in -itnendmcni of seci on 107 (4', i* 
we th nk lilt the pow cis conferred hy the s I seel n is tstinliaie 
unrecesnt ly w df We ih 1 k tbit twllbesifi cm Ik tl e Mi.isnai^ 
shoti! t hire power lo «tcJi n t| c icc 1 e I n r is o ly pen li }, furllirr 
icii n by I imielf t ri It iIj » Cl ipler an I we h ve mi fe ll s thin^e 
/ fp->rt cf t^e ^f!t / CifnmitUe 

The wrr 's ifmlsrpnii p rweed nj, »J 1 rot ocr ur in eillicr of 
ll e II !If of 191 1 ir 1 t9 1 ar ! I ive I fen I leJ <1 11 ll e dcbite in ll'c^ 

I e^Mlit ve Amc I bly forreaicn* see lelow 
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Sections 105 and 107 —Under section to6 (he order cnn be pisied 
only where th*te lui been a onviction for (he oflences spec tied (herein, 
whereas under teciion 107 fjrmal proceeding Ins to be (nken, as in 
lumTiarj esses, f>r p'oving th\( it is necesstr) for keep ng the pence 
thst (he person summoned should execute *» bond Under section lo6, 
(he M igistra'e Ins adjudicated in (he pres*n(.e of the person to be 
bound oser, and fads are established (0 requ re seennt), b'cnuse the 
accused has alreidy been consicted , wherens under sec (07 the 
Magistrate Ins to proceed nn the infutimlion the saliie of which must 
be tested in the pretence of the person concerned who should also tnve 
an opportunity to show that It It not tellable— 3 C L R 73 

Object of section —The object of this section is the pretention and 
no the punishment ofonences— 9 C \V. N SjS n C \V N 2:3 It is 
intended, not to punish persons for anything tint they have done m the 
/(/»/, but to prevent them from do ng in the ///fwr-c something that miy 
probihly occasion a breach of the peace— 9 C \V N 89S , 31 Cal 350 
Therefore where offmees A r commuted, the proper ptocedure is to 
institute regular trials and not to take proceedings under this section— 
9 C W N 898 

Proceedings under this section are only intended for the security of 
the public peace and not for the purpose of enabling one of two 
contending parties to help themselves in obtaining or retaining posses 
Sion of immoveab'e prop*r(y and having their adveraaries' hands tied 
down by an order under this section The proper procedure in such 
cases IS to take proceedings under sec 14$— 35 Cal 798 

"Is informed ’ — Prior to the m tulion of proceedings under this 
section, informition m lit b' given to the Magistrate against a person 
from who n it is s iu<ht to take security When no information such as is 
required under this section was given to the Magistrate, it was illegal 
for him to issue not ce to the petitnner merely because the Magistrate 
considered from (he statement of such person that he was a quarreUome 
fello* — 21 Cr L J 511 fLahJ There should be tthable inform 
ation as to th‘ probability of ihe breach of the peace — 1903 P L R 115 
The information inuit be of a and definite kind, directly affecting 
the person against whom process is issued and should disclose tangible 
facts and details, so that it may aflTird notice to such person of what he 
Is to come forward to meet — 6 All 26, 8 C W N t8o , and it sh >uld 
appear on the face of a Magistrate’s order that he had receii ed such 
■credible nformatior — 6 W R 93 ' 

Tne words " n his opinion there is sufllcient ground for proceed 
sng” have been ad led by the Am*ndment Act of 1923, and lli* object 
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the breacli of the peace or disturbance is apprehended, is 
within the local limits of such Magistrale’a jurisdiction, and 
no proceedings sinll be taken before any Magistrate, other 
than a Chief Presidency or District Magistrate, unless both 
the person informed against and the place where the breach 
of the peace or disturbance is apprehended, are within tne 
local limits of the Magislra'cs jurisdiction 

(^) When any Magistrate not empowered to proceed under 
„ . .. 'sub-section (/) has reason to believe that 

icVVnVer %ub*flecuon pefsoii IS likely to commit a breach of 

the peace or disturb the public tranquillity 
or (o do any wrongful act that may probably occa'‘ion a 
breach of t) e peace or disturb the public Irniiquillit} , and 
that such breacli of the peace or disturbance cannot be 
prevented otherwise than by detaining such person in 
custody, such Magistrate maj, after recording his reasons 
issue a warrant for his arrest (if he is not olready in custody 
or before the Court), and may send him before a Magistrate 
empowered to deal with the case, together with a copy of hi5 
reasons 

{^) A Magistrate before whom a person is sent under 
sub-seetton fj) may in his discretion detain such person in 
pending further action by htmself under this chapltr 
Change - The italicised words have been added by see i6 of the 
Cciminal Procedure Code Amendment Act (XVIII of 1923) The words 
“until the completion of ihe mqu ry bereirifter prescribed' previously 
occurring in sub section l4) ha\e been subsliluied by the wouls ‘pending 
further action by himself under ih s diaptcr The tcisons hive been 
thus silled “We also recommend in iinendmcnt of seci on 107 (4», 1* 
we think tl it the powers confened by the sub section is it sHn Is ire 
unnecei'irily wide We Iti nk tbit it w II be sufliLient ih ii the ^^^(■lstr■ue 
should hive power to dcti n tie iccu ed in cusiody ‘pendii g further 
icti n by himself under ihi» Chapter irrd we h »ve mide this cliingf ’’ 
—/\fportcf/^rSe!f<t CowmitUe n}t 6 

The werds ‘ f m h s np n on p ocerti n}, <1 d rot occur in ciiher of 

the Hills of 1914 'inil 19’r ird I ive leen idde 1 duiint, the debile in the 
Legiitalive AMcmbly lot reison«, see below 
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Sectiont 103 and 107 —Under section 106 (he order cm b: pissed 
o*iIy iihere th>te has been a cmvtction far (he odences spec fied (herein, 
whereas under scciion 10? fjrmil proceeding Ins (o be tiken, as in 
sumanry cases, for prormg that it is necessary for keeping the peace 
that the perion summoned should evecute a bond Under sect on 106, 
the Migisirale bis adjudicated in the pres*nte of the person to b: 
bound oaer, and facis are established to requ re security, because the 
accused has already been conaicted , whereas under sec 107 the 
Magistrate has tu proceed on the information the \a 1 ue of which trust 
be tested in the presence of the person concerned svho should also have 
an opportunity to show that It IS not lehable— 3 C L R 73 

Object of leetiOD —The object o( this section is the prevention and 
no the punishment ofotlences— 9 C W. N ft C W N 223 It is 
intended, not to punish persons fur anything that they have done in the 
/Sui/, but to prevent them from do ng in the something that may 

probably occasion a breach of the peace— 9 C \V N 89S , 31 Cal 350 
Therefore svhere off nces h ii/ been commuted, the proper piocedure is to 
institute regular trials and not to take proceedings under this section— 
-9 C W N 898 

Proceedings under this section are only intended for the security of 
the piblic peace and not for the purpose of enabling one of two 
contending parties to help themselves in obtaining or retaining posses 
Sion of immoveab'e property and having (heir adver»aries* hands tied 
•down by an otder under this section The proper procedure m such 
cases IS to take proceedings under sec (43— 25 Cal 798 

“Is informed ’—Prior to the initiation of proceedings under this 
section, information m lit b* given to the Mag sirate against a person 
from whon it is siught to take security When no information such as is 
required under this section was given to the Magistrate, it was illegal 
•for him to issue not ce to the petitimer merely because the Magistrate 
consideri'd from the statement of such person that he was a quarreUome 
fe\\o» — 21 Cr L ) 511 ILnb) There should he ytUnblt iTiform 

•ation as to th* probability of the breach of the peace — 1903 P L R 115 
The information mu>t b* of a 'lear and definite kind, directly affecting 
the person against whom process is issued and should disclose tangible 
facts and details so that it may alT>id notice to such person of what he 
Is to come forward to meet — 6 All 26 , 8 C W N 180 , and it sh uid 
appear on the face of a Mag strate’^ order that he had received such 
credible nfoimatior — 6 W R 93 

Tiie words “ n his opinion there is sufficient ground for proceed 
sng” have been ad led by the Amendment Act of 1923, and ih* object 
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of this amendment is to prevent the Magistrate from proceeding upon any 
and every information The words *'is informed” m this section are too 
wide and the amendment therefore makes it incumbent on Magistrates 
to be satisfied about the correctness and veracity of that information 
before they take any action See the Debates of the Legislative 
Assembly, January rS, 1933 

When a JHgistrate receives verbal communication from certain 
persons it is proper that he should order the institution of some inquiry 
into the truth of the matter before he proceeds to take action thereupon 
It IS not open to 1 Magistrate to draw up proceedings under this section 
vipon vague nnd general statements which do not amount to any direct 
accusation or allegation- 2 P L T edq.sLih L J 4?o 

Further it is the duty of the Magistrate to set out the substance of 
the information m the pioceedings— 41 Mad 246 He >s bound to 
disclose the sources of the information and the nature of the breach which 
he nniicipates IS likely to occur, before he draws up proceedings undrr 
this section— 2 P L T 669 

Credible tnfofvj(ttion •‘i/tnf is not -A Magisinie ought not to act 
under this section upon the following informations —A statement by a 
pnvite person not upon oath or solemn affirmaiion—6 B H C R f 
S \V, R 85 a police repor furnishing certain information against the 
nccused— 4A W N S| , to W R 55 13 W R 60 15 W R 4'’ 

hearsay evidence— 3t Cr L J 560 ) conversation out of Couit with 

persons however respectable — 6 MI 133 personal knowledge of ceitam 
facts which he obtains from sources outside the record— 14 A L J 

^ st iteuunl of the ecmfUnnant, m the absence of the persons charged, 
may he accepted b> the Magistrate as credible mformavion and may 
enable him to act upon it bj issuing summons to show cause but it is n t 
competent for the Magi*tiatc, on the appearanie of the persons so- 
charged to act vjpon his previous information and to pass final order 
without taking further evidence — 3 N W P H C K 461 Similar 
remarks applj to a report of i Sub Magistrate— 2 Weir 5I ' M H C 
R 340 6B H C R 1 

But the Magistrate is not entitled to in t ate proceed ngs upon fvets 
and information vvluch had alread> been the subject of enquiry under 
S'C 107, or in connecuon with charges under il e I’enil code brought 
against the same persons, and which had ended m favour of ihe accused 
Iht same facts cannot form the subject of repeated proceed ng$ either" 
under the Pena^Code or under the Cr m I ro c-ode— ii ^I3d %6 

‘ Lakcly —This section applies when the ofTence s I kelj to be 
comm tied, and rot wJen an oFence has been committed In other 
words the object of ih 5 sect on 1 $ to preaen* oPerce* bem,^ comm lied 
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in ihe future, and not to punish past offences Where an offence has 
already been commuted, the proper procedure ss to institute regular trials 
and not to institute proceedings under this section , because an order for 
security would very seriously prejudice them in their trial should such 
trial be instituted — 9 C W N 898 

Likelihood of breach of the peace : — The information must contain 
evidence of some specific conduct on the part of the accused from which 
a reasonable and immediate inference can be drawn that the accused is 
likely to con mit a breach of the peace, and it is only on information of 
this character that the Magistrate should inmate proceedings under this 
section— 1888 P R si.yNWPHCR 233 The mere finding 
that the accused is a bad character and that it is not proper to leave him 
Without a guarantee is wholly insufficient to justify an order under this 
section— Where the evidence on the record disclosed reliable 
statements that persons who were ordered to furnish security to keep the 
peace were men who had shown by their acts and general behaviour that 
the object of their lives for the time was to disturb the public tranquillity 
by wounding the religious feelings of the Muhammadans of a certain 
locality, It was held that the Magistrate rvas justified m making such 
order— 14 A L J 410 

Where one sect of persons (ry to force their views on another sbct of a 
religious congregation, with the result that a disturbance of the public 
peace is probable, an order binding down the former under this section 
to keep the peace is a perfectly valn^ooe Such an order should merely 
deter them from creating a breach of the peace and continuing to annoy 
the others at iheir worship, but should not prevent them from exercising 
their own right of worship— 21 Cr L j 225 (Pat) 

The information must shew that there is a strong and reasonable 
probability of a breach of the p-ace, and not merely a bare foSttMt/y^zo 
W R 57,1903? L R 115 6 Bom L R S62 The act likely to cause 
a breach of the peace must be an impending one, it must be shewn to be 
m contemplation at the time of the information given and it will not be j 
presumed from the fact that a person has done a wrongful act m the past j 
that he IS likely to do the same again— 6 Bom L R 663 , ’9 All 190, 

2 N W P H C R 233 U B R (1897—1900 Cr P C 15 

Wrongful acts likely to occasios breach of the peace —There 

are txso distinct sets of Circumstances m which a Magistrate may take 
action under Sec toy of the Code of Ctiminal Procedure first, where it 
appears that a person IS I kel> himself to commit a breach of the peace 
or to disturb the public tranquiilitj, that is to sa>, by a direct act, < c t by 
commuting an assault and secondly, where a person may be the indirect 
cau<e of a breach of the peace or the disturbance of the public tranquillity 
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by doing a cerlain act , but m the latter case the Magistrate may only 
take action where the act anticipated is a larongfut act This scclioo 
does not authorise action against a person who is expected to do an act 
which may cause a breach of the peace or disturb the public tranquillity 
unless that act is and the mere fact that the doing ofa lawful 

act by certain persons may lead to the commission of a breach of the peace 
by other persons does not authorise action against the persons intending 
to do the lawful act, unless they are themselves 1 kely to commit a breach 
of the peace or to distrub the public tranquillity— U B R (1916), 4lh 
Qfi *S7 

It must be shown that the party is likely to do illegal acts of violence 
— 6 Bom L R S62 Thus, threats of violence are suffitient to indicate 
intention to commit a breach of the peace— 31 Caf 350 , 27 All 92 
Illegal collection of tolls accoriipanied with acts of violence and threats of 
violence m case of nonpayment of tolls is a wrongful act 1 kely to cause a 
breach of the peace— 2t Cr. L J 651 (Cal^ An abetment by instigation 
of the offence of voluntarily causing hurt m a public place is 1 wrongful 
act justifying an order under this section— 23 C r L J 394 (Nag) 

The words ‘wrongful act mean an act forb ddcn or declared 10 be 
penal or wroogfal by the crimioBl hty The killing of i dedicated bull for 
the sake of the meat is not a wrongful net— 21 Cr L J 4S3fl’aO 

The following are not ‘wrongful act*’ wnhin the meaning of this 
section —Singing of ballads m open streets although leading to an 
obstsociion in the street by crowds collecting to hear the same— xSSp P 
R 13 , omission to prevent a quarrel— 19 \V R 32 , gram of lenses to 
tenants by owner not in possession— 25 Cal 798 » hasty speech— 1907 P 
\V R 31 , insisting to take processions along a particular road, to which 
others objected— 12 C W N 703 , u«e of the word Amm in aloud voice 
in prayers m a mosque— 1902 P R 15 . 7 AH 461 , 12 AH 494 , 13 AU 
419, 1887 P R 37 , 22 Cr L J 59o(Oudh) stopping the serMCes of 
village barber and wishermao being rendered to the complammt— 7 C 
W N 32 , the opening of a cattle market by persons on iheir own land 
not far from an already existing cattle market— 16 A L) 279 

The act likely 10 cause a breach of the peace must be some definite 
wrongful act, therefore the fact that the iccused hid ntlempied to get 
up false cases and (hat he would probably continue to do so is not a 
ground of action under this section— 18S7 P U 67 So also, merely 
being on bid terms with others (7 C P L U 9) or being -j quurelsome. 
headstrong and contumacious person (1888 P R 2i)i$ncibcrn definite 

wrongful act, nor hkcl> to cruse 1 breach of the peace So alio the mere 
fact tint enmity exists between two parlies does not entitle the Magis 
tratc to hind down either party— 191J P. W R 43 » UJ 4*8 
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Acts which amoont to an exercise of lawful rights are not (o 
be treated a* wrongful acts necessitating an order under this section— 
34 Cal 935,19 W R 47 , 21 Cr L J 651 (Cal) The preventive 
jurisdiction of a Magistrate under this section must be exerciied with 
caution Where its exercise may undoubtedly lead to the infringement of 
an undoubted civil right and where the breach of the peace apprehended 
by the Magistrate IS a likely result of the enforcement of his legal right 
by a patty in a legal way, the Magistrate ought not to bind down the 
party who has the legal right m him— 34 Cal 935 , U B R. (1916) 
and Qr. 157. 

Thus, the right of protection of lawful possession is a lawful right 
which might properly be exercised not only to resist any unlawful 
violence to interfere with the possession but also to defend oneself if it 
becomes necessary in the process Where therefore the lawful possession 
of the accused had more than once been threatened by a show of armed 
force, and he had collected a body of men armed with lathis and posted 
them on the property to resist any violence or interference with hts 
possession, it was held that as the intention was to maintain an existing 
right, the accused was justilied in adopting measures for the defence 
of his possession, and that as th*re was no 1 kehhood of a breach 
of tbe peace from hts side, there was no reason either for punishing 
him or binding him over in security— 18 A L J 157. Where one of 
several CO sharer landloids sought to make a measurement of lands 
contrary to the provisions of Secs 90 and 188 of the Bengal Tenancy 
Act, the other CO sharer landlords would be justified In objecting to the 
su'vey, and where no force was used by them, they ought not to be 
bound down to keep the peice— 9 C W N 618 Where a Zemindari 
village was in possession of the Mokhassadar and the tenants had been 
paying rents to him, and the Zemindar came to the village with the 
express purpose of ousting him and incited the tenants not to pay rents 
to the Mokhassadar, whereupon the Mokhassadar protested and asked 
the Zemindar m a threatening manner to leave the village, it was held 
that m as much as the Zemindar was acting illegally, the Mokhassadar 
protesting against such illegal act was acting within his rights and could 
not be bound down under this section — 14 M L J 49^ Where a 
Magistrate found that persons who atle npted to do bastu puja ton a 
waste land were not entitled to perform it, it was held that if the persons 
opposing It acted properly and within their rights, there was no reason 
to suppose that any breach of the peace was likely to be committed — 

3 C W. N 463 Wnere there was already a cattle market and certain 
persons intended to open another cattle market on their own land, not 
far from the old mirket, ani the Magistrate apprehending that there 
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would be a breach of ihe peace consequent thereon bound over those 
persons to keep the peace, the order of the Magistrate was illegal--i& 
A L J 279 

But where there are doubts as to the existence of the respective rights 
and obligations of the parties, (r<r as to who is acting legally in the 
exercise of his rights and who IS not) the proper procedure is to bind 
down both parties, so that the order of the Magistrate may not be 
detrimental to either -34 Cal 935 , 30 Cr L J 194. (Pat ) 

Disputes relating to immoveabid property —Where the appre 
hension of a breach of the petce arises out of a dispute regarding posses 
sion of immoveable property, the Magistrate can undoubiedly proceed 
under Sec 145 , but this fact will not preclude the Magistrate from 
taking proceedings under this section In such cases the Magistrate is 
fi not bound to act only under Secs 144 and 145, but has a discretion to 
proceed either under those sections or section 107—32 Cal 966 > 
Mad 315, 26 Alad 47i 2 Weir 50 i S L R 50 , 23 Cr L J 5^7 
(Nag), 24 All 449, 7 C W N 746,24 c W N 1075, Cr L J 
*23 (Cal ) , 39 Cal 150 

Hut It IS mconvenient that proceedings under Sec S07, n id also 
under section !44 or t45 should be going on ar" the same time There 
fore where on the application of the petitioners for the assistance of 
the Alagistraie in the matter of possession of a piece of land, an injunction 
was issued under Section 144 and proceedings were taken tgamsl the 
petitioner under Sec to;, tne procedure w\s bad as m effect 
it debarred the petiuoner» from giving evidence of possession that 
if oti the expiry of the injunction under Sec 144 there was any appre 
hension of a breach of the peace, the more ippropnaie procedure would 
be to tike proceedings under $«<. >45 rather than under Sec 107 of the 
Code— 19 Cr L J 367 (Cal) 

IV/ierc pjrfw aro clearly >n i)>e wroof', they no be bound down under 
section ro7 to prevent a breach of the peace or a plrty ihreatening to 
usurp the rights of another can be restrained by a temporary order under 
section 141 but where the dispute relates to lands and there is an 
apprehension of a breach of the peace as both the contending parties urge 
^ their claim to possession, the proceedings should be under section 145 
' oflhe Code— I E L. T. 44 

Sections 107, t44 and 14, all give summir> jurisdiction to Magi* 
trates to take action m order to prevent a breach of the peace when 
such a breach is ininiincnt There 1$ a lery ihin line of demarcation 
be£«cen these sections Whcra there is a /o/tt fie dispoie as to the 
right of possession between (»o rival partic*, ihc proper procedure is 
to take action under Sec I45 and not under Sec lO', because the former 
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section IS not only efTcctive to prevent a breach of the peace but also 
IS the one nhich causes the least prejudice to the contending parties— 

19 Cr L J 7>2 (Pit ), 35 Cal i»7 , 2$ All 537 12 C W N 606, 

I C L J 632 , 22 Cr L J 574 (Pat ) . 23 Cr L J, 123 (Cal ) , whereas 
the etTect of an order under this section would have the elTect of binding 
down one of the parlies, leaving the other parly free, without any 
adjud cation upon the question as to which of the parties is in possession 
—5 Cal S59 . 6 C \V N S83 , 12 C W N 606 See also 25 Cal 798 
Proceedings under this section are intended only for the security of 
the public peace and not for the purpose of enabling one of the two 
contending parties to help himself in rccoaering possession of immove 
able propert), after hating his adversary s hands tied down by an 
order under this section in such a case the necessary action 
must be taken under Section *45 of the Code— 1917 P L R 144 
Even if the Magistrate proceeds at all under (his section, the proper 
order is to bind down both the parlies— 12 C \V N 606 , as for instance 
where both parties are equally dangerous— 22 Cr L J ^ol 

But if the dispute is not Jidt, le if one party is clearly in | 

possession of properly and another parly wrongfully and without any 
claim to possession seeks to eject him by force from the possession 
of the land, and a breach of the peace is imminent, there cannot be 
said to b* a dispute about possession within the meaning of 1 

Sec T45, and the Magistrate 1$ justified m taking action under this \ 
section— *8 All 406, 1 P L T 681 If one of the partes threatens 
to use violence to the other party if the latter should go upon the land 
of wh ch (he latter is in possession 'in ordei under th s section bind ng 
down the former would be proper— 9 C W h. 531 

Where the dispute between ihe parties is not one concerning land 
and does not involve any question of actual possession but concerns the 
rights of the respective put es to carry on boring operat ons for coal 
over a specified area, the Mag strale has no jurisdict on to enter into 
the intricate questions of tilfe and possession which arise between the 
parlies If m such a case there 1$ a Ikelhord of a breach of the 
peace, proceed ngs wl uh are simpler in nature and wh ch summarily 
and expediently dispose of the matter should be adopted That is, pro 
ceedings under Sec would be more appropriate in such a case than 
proceed ngs under Sec lascftbeCode — 32 C L. J 54 = 22 Cr L J 99 

An order under Sec 107 is no bar to a subsequent proceeding under 
Chapter \II— 39 Cal 469 36 All 143,21c W ^ 160, 16 C W N 
3S4 

Similarly an order under Sec 145 is no bar to the passing of an 
order under Sec 107, on the same fact*, if the Magistrate is ‘atisfied 
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that nottt Ibstanding the order under Sec 145, one of the parties i> 
likely to take the Jaw into h^s own hands— 36 Mad 315, 24 O. C 21 

Pioceedtng uniei Sec Otdet under Sec 10/, and vice versa —Bat 
It IS illegal to institute pro eedings under one section ard to pass an 
order under another Thu , where the Magistrate instituted proceedings 
under Sec 145, and apprehending a disturbance of the peace, ordered 
a party to furnish security under Sec 107, it was held that the order 
was illegal and without jurisdiction - 14 A L J 794 Similarly where 
a illagistnte proceeded under section 107 and concluded the proceeding> 
thereunder but suhs-quently passed an order under section 145 ^r/r/ihat 
the order of the Magistrate was «//ra wrej, as he failed to take written 
sttatements from the parties and receive evidence under the latter section 
—19 Cr L J 320 (Pat) 

Sach person .—Only the person who is h mself likelj to cause a 
breach of the peace (and no other) can be bound under this section , it is 
illegal and c mtrary 1 1 the provisions of this section to take recognisance 
from one person in order to prevent another from committing a breach of 
the peace-17 \V R 47 , »9 \V U 54 

A non rCiident 7 nvndar cannot be bound over to keep the peace 
merely because bis local agents are committing acts 1 kcly to c luse a 
breach of the peace— 10 C L R 4 J 0 The mere fact that ^hep^lwall 
threatened 1 1 use violence does not ju>tif> the Magistrate in starting 
procee lings ngninst tlie proprietor and mmiger on *‘'e presumption thtt 
the hlter must h ue acquiesced in the iciion of the patwari— 2 P LT 
C 6 g So aUo, where It was found that the petitioner was not himself 
likely to commit a breach of the p*acc, he should not be ordered under 
this section merely because his ict of a tach ng ihe crops of his raiyits 
would lead lo a not resul mg from the resi>niice of the cultivator! 
to the aitachment— 3 C L U 280 

Masters Itabihl} for servant's acts — Where llie nnsier. a Pan fa 0/ 
Cl) a, used (0 send It s sersani, alwi>s .armed sviih a lull , lo tlie Radwiy 
station for pro unng pilhnini, and this led to a contest wiili a r v il panda 
resulting in disiurbmce of (he public peice it tvis held that (his was 
»u(n lent to make the maslcr I able ond r tins section The fact lint ihe 
master himself did not go (o the R ulw ly si ui >n but always remsincd m 
bis ho-se IS no bar to the application of tb s section — i P L J 361 

Efldeaco —A Magistntc deal ng with proceedings under tins section 
must base his judgment upon evidence relevant 10 the case He should 
not rely upon Ins kiiowIed|,e of certain ficts tshich he obtiins from 
s lutcei o til de the rc'-ord — 14 A L J 769 W ncrc the order 11 passed 
*ga nst more pTlans linn one, there mast be tlefin te csidcnce in lie 
cal’- of .an} and esery per»on that there is a danger of .a breach of ll e 
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pe»ce li) htm The meie f*»t that » toVtfi tc body rf pen nj ate 
indulcmg in ftel rpi cf lin*tii > ALamit anoiler body cf petsoni it 
insi/'^Kienl— 3^ All 4'^ The fail of 1 1 i«l hood cf a bieach cf the peace 
mutt le e»t»bl tl-eJ by irdeperderi er drnce In ihe abitnce of 
evidence to pro^e that the accuird *aft I Vcly tn con m t a bieach of II e 
peace the accuted * o«n itatemert before Ihe Ma(,iitrale thaileti 
«> I HK to cirmc lecuriiy «oj 1 d not lutiify an order beir;; pasted under 
th I lection—ji Cf L J (Alt ). 19*5 T K. ?4 , 1917 I’ R »7 . 

Cr L. J los . 21 Cr L. J fS^lSac) . 23 Cf L J 175 (Lah) 

Snbiection (2)— JorlidUtlon of Magiilratri —Ttncn rtudm^ 
cutndt jufuiulicn —The term* cf ihit subicct on do rot auihonie a 
Mai^iitraie to bed o^er a person not tendiri; wiih n the ) m ti ol h 1 
d strict, concerinc whom he hat leccited informal on that such person 
It I kely to commit a breach of the peace wtihin his diiliict— 6 AH 26 |F 
1 )), 14 All 49, II Cal 737 12 Cal 133, 23 Horn 32 The proper 

course in such a case It to cause information to be pivcn to Ihe Mags 
Irate within whose d tlrict the perton tender, m order that proceedings 
m ght be taken by that Masitiraie— 11 Cal 737 

TtmforAry rtuUnct xitlktn junsUtttcn —In order to gise the 
Magistrate jurisdiction o«er a person, it is not necessary ihat such 
person should permanently or habitually hte within his jurisdiction It 
11 lufltc ent if at the time when the Magistrate receises informal on and 
takes prcceedings under this section, the person temporarily tesides 
within his jurisdiction— 24 Cal 3t4,22Cr L / 109 (AIH 

Sfeaal fouers of CMie/ rititdtncy ani Dntrut Miir^utraUt —Sub* 
section (2) gives special powers to Chief Presidency and District 
Magistrates to proceed against persons outside junsdiciicn Therefore 
where a District Magistraie is satisfied that a breach of the peace is 
apprehended wuhis the local bmls of I is dtstiii.t, the fact that the 
accused is 1 vtng outside such limils in a Native Stat* does rot take away 
his junsd ciion to pass an order under this ‘cction— ooA L J 523. 
Dut the Distr ct Magisliace can lot delegate th s spec al poner to a 
subord nate Magistrate Thus a Subd visioi al Magistrate cannot on 
the d rect on of a District Mag slrate draw up proceed ngs under this 
section against a person resid ng in anotl er juiisdiction , in such a case 
the proceedings must take place and be bro iglt to a conclus on before 
the Distr ct Magistrate h mself — 13 C W N 580 A District Magistrate 
IS not competent to make over the initiation of proceedings under th s 
section to a Magistrate who has 1 o local junsdict on over ihe matirr — 
4 t Mad 246 Dut after proceedings have been initiated by a District 
Magistrate against persons residing outside jurisdiction he can transfer 
the proceedings to a subordinate Mag strale This section only restricts 
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the initiation of the proceedings against persons living outside the junsdic 
tion of the District Magistrate, but does not prevent him from transferring 
such proceedings, after initiation, to a subordinate Magistrate though 
such Magistrate had no jurisdiction to initiate the proceedings— 31 Cal 
350, 24 All 151 ,27 c L J 314 But the District Magistrate cannot 
make over the case to a 2nd class Magistrate— 37 All 20 
/ Sabsection ( 3 ) — 'Has reason to believe — The use of this expression 
/ (as compared with *is informed’ in subsection (i) shows that theMagis 
traie’s discretion under this subsection is very limited The Magistrate 
should act when he has reason /b believe, le, when he has reasonable 
grounds to believe and not merely to See 6 Bom 402 

Subsection (4 ) — Pouerio detain in custody — Only in the special 
circumstances referred to m clauses (3)and (4) does the law empower 
the Magistrate to detain a person against whom proceedings have been 
instituted under this section — 32 Cal So Therefore, where an accused 
was not sent before a District Magistrate by another Magistrate acting 
under clause (3) so as to bring the case under clause (4), such District 
Magistrate's order detaining the accused in custody was illegal— 31 
Mad 315 

Sail —Even when the person has b>en arrested under clause (3)1 
unless there are special circumstances, he should be admitted to bail 
When a Magistrate on the report of the DSP directed the re arrest 
of persons whom he had previouely admitted to bail, on their .appearance 
and remanded them to custody, it was held that the re arrest and remand 
were illegal, as none of the special circumstanc-s mentioned in clause (3) 
existed in the case, and the Magistrate was bound under Sec 496 to 
release them on bail — 32 Cal 80 But where the special circumstances 
mentioned in clause (3) exist, the Magistrate may m his discretion 
detain such persons in custody, according to the clear words of sub 
section (4), and section 49^ does not gtie an absolute right to bail— 36 
Mad 474 

[Pro/osel A/'ien fmenls —In the Indian Legislative AssembI), 
Mr Agnihotri proposed that after sub section 3 of this section another 
subsection should be added, lajing down that '‘proceedings under Sec 
ton 107 shall not be taken against a person for delivering political 
speeches or doing political propaganda whicli he is lawfollj entitled to 
do" Bhai Mansing, in supporting this amendmeni, telaicd to the House 
the incidents m the Punjab, where this section was misapplied through 
political bias in connection with the Akali movement This motion was 
pul to vote and lost 

Mr Kangacharlar then proposed a scry important amendment He 
moved that after subsection (i) the following subsection should be added 
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*‘Io all cases where action is taken under this section to prevent a person 
or persons from holding or addressing meetings, a report forthwith shall 
be made to the Sessions Judge who may call for and examine the record 
of any proceeding for the purpose of satisfying himself as to the correct 
ness, legality or propr ety of the same and pass such order as he thinks 
■fit” In support of this motion Mr Rangachariar said that he had 
not supported Mr Agnihotri's amendment, because he felt that in 
certain political cases a man by a violent speech mi^ht be likely to cause 
a breach of the peace and m that case section 107 might be necessary 
But the experience of the last two years had taught him that some 
ingenious legal expert m the Government of India has invented the use of 
sections IQ7 and 1^4 to stifle political agitation Mr Rangachariar told 
the Government that with one hand they had repealed repressive laws and 
in the other hand trotted out these two sections to mow down many 
peaceful nan co operators, who, rightly or wrongly, did not want to 
apply to High Courts against It If the purpose of law was to do justice, 
continued Mr Rangachariar, then the misuse of this sect on on the part 
of biased or weak magistracy must be checked by the auiomattc 
corrective which his amendment provided, and he further exhorted the 
Government that after all it w-\s in their interests to accept his amend 
meat, for if his amendment wis accepted, those people whose confidence 
in the Government and its magistracy was declining would pause and 
see that Government by itself have provided a safeguard against the 
misuse of criminal law against those who are considered to be 
extremists 

The Horae Member replied that by giving these revisionary powers 
to Sessions Judges, Government would be throwing a great burden on 
Judges 

The motion was put to vole and lost See the Debates of ike 
Legtslahvc Assembly, January 18, 19*3] 

ITatare of proceedings noder this chapter — There is no unanimity 
of opinion among the various Courts as to whether proceedings under 
this section (or under this Chapter) are of a criminal nature, or as to 
whether the persons proceeded against under ihis Chapter are accused 
persons In 41 Cal 719, 27 Mad 510 39 Mad 539, 28 Cal 709 3 0 C 
247, 41 AW 503 It IS held that proceedings under this chapter are of a 
criminal nature , therefore, a person whob'ings a proceeding under sec 
107 from malicious motive, is liable to an action for mal cious froseett 
/«)« if the proceeding terminates in favour of the person against whom 
the allegation is made— 41 All 503 , 43 All 402 , whereas in 1914 P R 5 
and 1916 P L R 78 it has been held that proceedings under sec no 
are not criminal proceedings, and the Chief Court has no power to direct 
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the transfer of such proceedings under Sec 526 from one Magistrates- 
Court to another 

In the following cases it has been held that persoris proceeded 
against under this chapter are in the pojiUon of 'accused’ persons — jfr 
Cal 193 , 2[ All 107, 1905 P R 33 , 1900 P. R 15 , 27 Cal, 656 , 21 
JAU 107 , 23 Cal 493 , 16 Bom 661 , 4 C L. R 434 , 43 Mad 510 , and 
therefore the accused :s entitled to a trial de novo under sec 350 on the 
Magistrate being transferred — 43 Mad 510 , and further enquiry can be 
ordered in case of such persons under Sec 437 (now Sec 436)— 31 All 
107 , 24 All 148, 1905 P R 33, 27 Cal 656 16 Bom 661 , 23 Cal 493 
But m 36 All 262, 5 Bom L R 27, 32 Cal 80, it has been held that 
such persons are not accused persons within the meaning of Sec 1677 
not wuhin the meaning of Sec 437 (no* 436) of the Code-“i 9 oS P R 42 » 
37 Cal 662 An application to t-ilte proceedings under Sec 107 is not an 
accusation of an 1905 P R 42 , 1896 P R 4 , and therefore com 

pensation cannot be awarded to the person under Sec 250 against whom 
proceedings under this chipter ha\e been dropped, such proceedings not 
being proceedings in a c^se in which a person is accused of an offence*-* 
25 Bom 48 , 1893 P R t6 . 1903 P L R 9 , 15 All 365 , 30 A L J 
624 1896 P R 4 , 1884 P R 37 An order binding a person under 

Section 107 IS not an order ‘convicting’ a person under any law— 2 P L 
T 175 

108 Whenever a Chief Presidency or District Magis- 

s.c^ritr i.r MaBistrite or 

MaEis'rato of th= first class specially 
empowered b> the Local Government 
in tins behalf, has information that there is within the limits 
of his jurisdiction ms person who within or williout such 
limits, either orally or m writing or tn anj other vtnnner 
intetUtonnll) dissemimtes or attempts to disseminate, or n' 
anywise abets the dissemination of, — 

( r) any seditious matter, that is to say , any matter the 
publication of which is punishable under section 
12; \ of the Indian Penal Co<lr or 
(h) any matter the pnhlicatum of which is punishable 
under section l53\ofllic Indian Penal Code or 
(.) anv matter concerning a Judge which amounts to- 
ctimunl intimidatio i or defamation muhr the Indian 
Penal Code, 
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such Magistrate, // in Ais opinion there is sufficient ground 
for ptoceedtng, may (in manner hereinafter provided) require 
such person to show cause why he should not be ordered 
to execute a bond, with or iv/thout sureties, for his good 
behaviour for such period, not exceeding one year, as the 
Magistrate thinks ht to fix. 

No proceedings shall be taken under this section against 
the editor, proprietor, printer or publisher of any publication 
, registered under, nnd edited^ printed and published in con- 
formity with, the rules laid down in the Press and Registra- 
tion of Books Act, 1867 [XXV of 1867J with reference to any 
matter contained in such publication except by the order 
or under the authority of tlie Governor-General in Council 
or the Local Government or some oflicer empowered by the 
Governor-General in Council in this behalf. 

Change —The italicised words have been added by Sec 17 of the 
Criminal Procedure Code Amendment Act (XVI 11 of 19:3) 

*Orin any othtrmannet' —“This amendment is to provide for the 
contingency where the matters covered by section 108 have been 
disseminated by other means than either orally or m writing < ^ by 
gramophone records "—Statement of Objects and Tteasons (1914). 

..ptoceedmffi —For the reason of the adduion of these words, 
see notes to sec. J07, under heading “Is informed ” 

^And edited' — “In view of the recent amendments made m the 
Press and Registration of Books Act, 1867, regulating the editing of 
newspapers, we htve made a consequential amendment here We also 
think that the protection given by the last clause of section 108 should 
only ex end to newspapers which are edited, primed and published in 
conformity with that kcy'~Report of the Joint Committee (i922)- 

"Jl'i/h reference publication' — ‘This amendment is merely desig- 
ned to make the intention of the Legislature clearer as regards the 
proceedings which require sanction prior to their institution 
of Objects and Reasons (i9i4) 

Seditious matter —The test under this 'ection is whether the person 
proceeded against has been disseminating seditious matter, and whether 
there is a fear of the repetition of such offence In every case it is a 
question of fact which will have to be determined with reference to the 
antecedents of the person, and other surrounding circumstances— 1 1 
Bom. L. R 743 The preaching of raara;, which means nothing more 
10 
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than Horne*Rule under the present Government by constitutional means, 
■does not amount to dissemination of seditious matter, and does not 
therefore justify an order under this section — 34 Cal 991, 19 Bom L 
R 211 {Tzla^s case) It is essential under clause (a) of this section that 
the matter disseminated must be seditious~~\^ Bom. L. R 211. The 
mere fact that the names of certain persons appear on a seditious pamphlet 
as Its author, printer and publisher does not justify an order under this 
section against those persons, where there is no direct evidence to 
connect any of those persons with the pamphlet in question or the dis 
semination thereof— 25 Bom. L R 97. 


Section 153 Ai I P. C . — Promoting etumly between classes — 
Intention — To sustain an order under this section, it is not sufficient 
that the language used was highly offensive to one community, but it 
must be shown that the accused intended to provoke feelings of hatred or 
enmity between two communities But it is not necessary that he should 
have succeeded in provoking such feelings, it is sufficient if he intended 
to do so - 4 Bur L T. 84 


In 43 Cal 591, on the other hand, it has been held that to justify an 
order under Sec. 108, one has only got tc find that the words used in 
the leaflet or the matter complained of are likely to promote feelings of 
hatred or enmity and 'here is no necessity under this section of finding 
intention, such as would be necessary if the person were placed on .hit 
trial under Sec. t53A, I P. C 


109. Whenever a Presidency Magistrate, District Magis- 


Se cur i t ) for rood 
behaviour from 
«acrsntf end cuspccKd 
pcrions. 


trate, Sub divisional Magistrate or 
Magistrate of the first class receives 
information — 


{a) that any person is taking precautions to conceal liis 
presence \N ithin llic local limits of such I\Iagislratc’s 
j'unsdiction, and that there is reason to believe that 
such person is taking such precautions uith a vieu to 
committing any oflcnce, or 

(/') lint tlierc is within such limits a person who has 
no ostensible means of subsistence, or who cannot 
give .1 satiiifaclory account of himself, 
such Magistrate may, in imnner hcrciinfter provided, 
require siicli person to show cause why he should not be 
ordered to csccutc a bond, with sureties, fur his good 
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behaviour for such period, not exceeding one year, as the 
Magistrate tliinks Ht to fix. 

Scope and object — This section provides for taking security, not 
from persons suspected of a /rt/f/rwArr but from persons lurking 

nithin the Magistrate's jurisdiction, who have no ostensible means of 
subsistence, or cannot give a satisfactory account of themselves — 
Ratanlal 63. 

This section aims at summarily disposing of lagabondism, where 
sturdy rogues are found to be lurking about — 1 O S C No 73. 

Application of section — Magistrates are empowered to put m force 
the provisions of this section whenever they have credible information 
-that the accused has no ostensible means of livelihood or is unable 
to gi\e a satisfactoiy account of himself, and is within the local limits 
of his jurisdiction— 31 Cal 557 6A L J 2^3 Whether the person is 
before them und*r a lawful arrest or not is immaterial— 31 Cal 557, 
see also 26 Mad 124 

Within the Magistrate's janadiction —it is rot necessary that the 
accused person should have a residence within ihe local limits of the 
hlagistrate’s jurisdiction— 3 We>r 53 The fact that the acensed was 
arrested from a place outside the Magistrate’s jurisdiction and tl at the 
arrest was illegal will not oust the Magistrate's jurisdiction to proceed 
under thts section— 36 Mad 124 followed in 31 Cal 557 

When a person gives a satisfactory account of his presence within 
the limits of the Magistrate’s jurisdiction, he cannot be called upon by 
such Magistrate to give an account of his presence in any other 
junsdiciion— 39 Cal 456 

Concealing presence with a view to commit offence —Where a 
person's presence or residence within the Magistrate’s jurisdiction was 
well known and there was no attempt to conceal the same, his mere 
attempt to conceal his presence at a particular spot at a particular time 
or his inability to give a satisfactory explanation of whdt he was doing 
at a particular place at a particular time does not br ng his case wiihin 
Sec 109, and he cannot be ordered to give security for good behaviour 
This section refers to a continuous act and does not apply to a case 
where there IS a momentary effort at concealment to avoid detection or 
arrest — 32 C W N 163 

The concealment referred to must *'e with a view to committing some 
offence Therefore a person cannot be called upon to furnish security 
under this section in respect of an alleged temporary concealment m 
his father's house merely to aaoid observation of police (owing (0 a 
avarrant being issued against him) unconnected with any intent to 
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■than Home Rule under the present Government by constitutional means, 
does not amount to dissemination of seditious matter, and does not 
therefore justify an order under this section— 34 Cal 991, 19 Bom L 
R 2 \\ {Ttlak's case) It is essential under clause (a) of this section that 
•the matter disseminated must be seditious — 19 Bom L R 3ii The 
mere fact that the names of certain persons appear on a seditious pamphlet 
as its author, printer and publisher does not justify an order under this 
section against those persons, where there is no direct evidence to 
connect any of those persons with the pamphlet in question or the dis 
semination thereof— 25 Bom L R 97 

Section 153 A I P C — Promoting enmity between classes — 
Intention — To sustain an order under this section, it is not sufficient 
that the language used was highly offensive to one community, but it 
must he shown that the accused intended to provoke feelings of hatred or 
enmity between two communities But it is not necessary that he should 
have succeeded in provoking such feelings , it is sufficient if he intended 
to do so -4 Bur L T 84 


In 43 Cal 591, on the other hand, it has been held that to justify an 
order under Sec 108 one has only got to find that the words used in 
the leaflet or the matter complained of are likely to promote feelings of 
hatred or enmity and here is no necessity under this section of finding 
intention, such as would be necessary if the person were placed on his 
trial under Sec JS3A, I P C 


109 Whenever a Presidency Magistrate, District Magis- 


Security (or eood 
behaviour (botn 
vaerents and suspected 
persons 


trate, Sub divisional Magistrate or 
Magistrate of the first class receives 
information — 


(rt) that any person is taking precautions to conceal Ins 
presence within the local limits of such Magistrates 
jurisdiction, and that there is reason to believe that 
such person is taking such precautions with a view to 
committing any offence, or 

{p) tint there is within such limits a person who has 
no ostensible means of subsistence, or who cannot 
give a satisfactory account of himself, 
such Magistrate maj, in manner hereinafter provided, 
require such person to show cause why lie should not be 
ordered to execute a bond, with sureties, for his good 
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behaviour for such pcrtoJ, not c\cceding one j ear, as the 
Magistrate thinks fit to fi>c 

Scope and otject — Thii lecnon provutrs for takinc security, not 
from perioni suspected of a but from persons lurking 
«ithin the ^tag1slrite*s]urtsd ction, who have no ostensible means of 
sub«istencr. or cannot gtre a taiisfaciory account of themsehes— 
Ratanlal 63 

This sect on aims at iummarl> d sposing of vagabondism, where 
sturdy rogues are found to be lurking about— t O 5 C No 73 

Application of leetioa —Magistrates are empowered to put in force 
the provisions of ihts lection whenever (hey have credible information 
that the accused has no ostensbie means of live! hood or is unable 
to give a aatiifactot) accourrt of himself, and 11 within ihe local limits 
of his jurisdiction— 31 Cal 557 6 A L. J ?53 Whether the person is 
before them und*r a lawful arrest or not ts immaterial — 31 Cal 557, 
see also :6\Iad 124 

Withio the ilftgistrate s Jonsdictton - It is rot necessary that the 
accused person should have a residence within ihe loratlimlts of the 
Magiitraie’s jurisdiction— 3 We r 53 The fact that ihc accused was 
arrested from a place outside the Magistrate’s jurisdiction and tl at the 
arrest was illegal will not oust tie Magistrate’s juri'diction to proceed 
under this section— :d Mad 124 followed m 31 Cal 557 

M'hen a person gives a satisfactory account of his presence avitlun 
the limits of (he Magistrate’s jurisdiction, he canroi be called upon by 
such Magistrate to give an account of hiS presence m any other 
jurisdiction — 39 Cal 456 

CoDcealiDg presence with a vtew to commit offence —Where a 
person's presence or residence within the Magistrate’s jurisdiction was 
well known and there was no attempt to conceal Ihe same, his mere 
attempt to conceal his presence at a particular spot at a particular lime 
or his inability to give a satisfactory explanation of what he was doing 
at a particular place at a particular time does not br ng his case wiihm 
Sec 109, and he cannot be ordered to give security for good behaviour 
This section refers to a continuous act and does not apply to a case 
where there IS a momentary effort at concealment to avoid detection or 

arrest— 22 C W N 163 

The concealment referred to roust *'« with a view to committing some 
offence Therefore a person cannot be called upon to furnish security 
under this section m respect of an alleged temporary concealment in 
his lather’s house merely to avoid observation of police (owing to a 
•warrant being issued against him) unconnected with any Intent to 
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commit an offence, or with any previous concealment outside the 
Magistrate’s jurisdiction— 39 Cal 456 

A person who gives a false name and delivei letters secretly con 
taming incitement to commit crimes or demanding money for the means 
of committing crimes comes within the provisions of clause (a)— 15 Cr 
L J 255 (Cal ) 

Want of ostensible means of sabsistence --Mere proof of want of 
ostensible means of subsistence is not of itself a sufficient reason 
for passing an order for furnishing securty A Magistrate is bound to^ 
consider whether the order is really nec'*seary m order to secure good 
behaviour, which is a matter for the Magistrate's judicial discretion, and 
he ought not to send people to jail simply because the opinions of Police 
witnesses are unfavourable to them— RatanUl 723 

A young man, out of employment, staying in the house of hts father, 
who IS a man of substance and able if necessary to support him, cannot 
be held to be without ostensible means of subsistence within the meaning 
of this section— 39 Cal 456 , 22 Cr L J 749 (Lah) So also the mere 
fact that a man is doing no work at present and was previously convicted 
for bad livelihood (5 C W N s 3 ) , or the mere fact that he belongs 
to a wandering tribe (2 Weir 53) or to a gang which frequented mhf 
and carried on illegal game* (6 A L J 253) or the mere fact that he 
IS a gambler or opium smoker (1 Bur S R 246) or has no oiher means 
of subsistence except through play of ring game (40 Cal 702) is not 
a sufficient ground for requ ring him to give security 

•Cannot give a eatisfactory account of himself —Clause (b) of 
this section applies not only to vagrants or vagabond', but also covers 
suspected persons of any class who cmnoi give a satisfactory account 
of themselves — 13 Cr L J 239 (Cal) A person who gives a false 
name or address (22 Cr L J 749) or gives a false account or cannot 
give a satisfactory account of his associations with persons who are 
dangerous political conspirators (13 Cr L J 239) is included in th s 
section 

The words ‘cannot give a satisfactory account of himself do not 
mean failure to satisfy the Migistrue that h- spends his time or at 
least his leisure hours in -i satisfactory manner , and therefore the 
fact that a person, whose residence and occupation were well known, 
was said to pro#l about at night and was a companion of scoundrels and 
was armed with a lathiis not a sufficient ground for calling upon him 
to furnish security— 8 A L J 1097 

Where It was proved that the accused were residents of another 
district where they had their houses, that they had money with them, 
that they were dealers in cattle and that they had money m deposit 
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With bankers, it could not be said that they had not been able to 
■give a satisfactory account of themselves And the mere fact that 
they were camping in an open ground m a city while on their way home, 
would not justify the Magistrate in passing an order under this section-- 
i8 A L J 321 

‘With sureties’ — Compare this expression with the words “with 
■or without sureties " in the preceding section The requirement of 
surety m this «ectiQn is obligatory and not optional 

Hature of STideoee under this section —Mere proof of ostensible 
■means of livelihood is not a sufficient reason for passing an order 
under this section— Ratanlat 723 , the Magistrate should take 
■evidence as to the general character of (he person charged with bad 
livelihood, and not convict him on the mere report of Police officers— 
5 W R 2 

The fact that the accused had previously been connected with a 
criminal conspiracyoromight still be in correspondence with criminals, 
IS not relevant under tins section, though it might form the basis of a 
substantive proceeding under Sec 110-39 Cal 456 

Order passed on mere euspicion —An order under this section 
passed more on suspicion than on any good basis of fact must be 
■set aside Where three respectable residents of Delhi came (0 Meerut 
by a night train, and were found on the road between the station and 
the City near to a place where a burglar’s jemmy was found, an order 
calling upon them to furnish security for good behaviour was illegal- 
ly A L J 432 See also 17 A L J 891 

110 Whenever a Presidency Magistrate, District Magis- 
seeurity (or rood trate, Sub divisional Magistrate or a 

behaviour from bablluti ,, 

-xienderi Magistrate of the first class specially 

empowered m this belialf by the Local Government receives 
information that any person within the local limits ofhis 
jurisdiction — 

(fi) IS by habit a robber, house breaker, thief or forger , or 
(^) IS by habit a receiver of stolen propertj knowing the 
same to have been stolen , or 

(o) habitually protects or harbours thie\es or aids in the 
concealment or disposal of stolen propertj , or • 

((f) habitually commits or attempts to commit, or abets 
the commas ston of, the offence of kidnapping, abduction, 
extortion or cheating or mischief, or any offence 
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punishable under Chapter XII of the Indian Penal 
Code or under Section 489A, Section 489B, Section 
489C, or Section 489D of that Code ; or 

{e) habitually commits, or attempts to commit, or abets 
the commission of, offences involving a breach of the 
peace ; or 

{/) is so desperate and dangerous as to render his 
being at large without security hazardous to the 
community, 

such Magistrate may, in manner heieinafter provided, 
require such person to show cause why he should not be 
ordered to execute a bond, with sureties, for lu» good 
behaviour for such period, not exceeding three years, as the 
Magistrate thinks fit to fix. 

Change — The amendment of this section as shown by the itolictsed 
word*, has been effected by sec. 18 of the Criminal Procedure Code 
Amendment Act (XVllI of 1923) 

“We agree that habitual kidnappers should be brought under this 
section, bjt doubt the necessity of any reference 10 abduction We 
think that It IS desirable to include all offences under Chapter XII of 
the Indian Penal Code, and also habitual forgers We have included 
“forger" in section no (a), and have rearranged (rf) in accordance 
with this note ''—Report oj the Select Committee of rgtO 

The ruling in 1900 P. R 28 where u was held that a habitual forger 
did not come under this section is no longer good law , 

Object of section — The object of this section is to afford protection 
to the public against a repetition of crimes m which the safely of 
property is menaced and not the security of person alone is jeopardised 

—2 All 835 

Again, the object of this section is the prevention and not the 
punishment of offence*, and with that object it Mithorises the Magistrate 
to take security for goad behaviour Bat it is solely for the purpose 
of securing futuie good behaviour that the section can be used Any 
attempt to use it for the purpose of punishing pist ojfencei is wrong 
and not sanctioned by law — i C L R 36S , 2 Cal 110,7 All 67 , 7 C L 
R. 352. Therefore where the accused have commuted definite acts 
of extortion for which they are liable to be proseculcd, an order for 
furnishing security under this section should noc be passed, because 
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such order would seriously prejudice them m their prosecution— 27 
Cal 781 

Moreoser, this section is not intended to afford the pol ce a means 
of keeping a suspected person under detention until they are able to 
work out a case against him— 10 A L J 351 

Application of section — ^This section arms the Magistrate with 
\ery powerful means of securing the interest of the community from 
injury at the hands of hardened offenders of the most dangerous classes 
— 4 N W P H C R 117, lA LJ 616 Therefore the power given 
by this section should be exercised with much discretion by the Magis 
trate and only m thoic cases where the evidence is clear and precise 
(2 Lah L J 237 9 A W K 114 3 Mad 238/ and is not to be 
appl ed too pecljt and to persons whose cases are not within its 
proMsions — 4\ W P H C R ii7.6Cal 14 nor should its exercise 
be confined to cases in which posilise evidence is forthcom ng of the 

commission of offences— 3 Mad 238, jo M L T 333 

Moreover, Magistrates should be cautious m making sure that the 
provisions intended for securing the peace of the community are not 
utilz'd for taking private vengeance under the aegis of a Crown 
prosecution— 38 Cal 156, nor for oppressive purposes— tSps P R 5 
It IS to be feared that this section is often resorted to by the Mag strates 
for the purpose of ensuring the punishment of the persons suspected 
but not proved to have committed offences such as theft, etc, and it is 
notorious that accusations of bad livelihood are constantly made with 
the object of blackening an enemy s character and satisfying feelings 
of spite and hatred So it ts ireurabent on the Magistrates to see that 
this section is not resorted to unnecessarily and to annoy individuals — 
1898 P R 4 The Courts must not make use of this section in order 
to secure a convict on of persons against whom a substantive charge has 
broken down— 23 O C 37i='»2Cr L J 273 , 24 O C 317 

Secs 108 and 110 — The mere fact that Sec 108 may have been 
appl cable does not necessarily make Sec 110 inapplicable — 46 Cal 215 
Secs 109 and 110 —The two sect ons overlap each other They must 
be carefully worked and great care should be taken not to abu^e them 
The proceedings taken must clearly specify whether the accusation which 
the accused is to meet IS one under section 109 or r 10 -Mad Pol Man 
p 89 Therefore where the order passed by the Magistrate was not 
clear in that the accused d d not know whether the accu ation he had to 
meet was under section tog or 1 10 the order was set aside — 1 1 Cal 13 
An order under Sec no is not valid during the continuance of an 
order under Sec rag the two sections having the same object and the 
evidence requ red to secure an order under either section being of the 
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same nature— 8 C \V N, 543 A person cannot be bound down under 
both the sections, 109 and *10—38 Mad 555 , 38 Mad 556 

Secs 107 and 110 —When the information set forth in the order of 
the Magistrate refers to an apprehended I?/ sec no is 
not applicable, but proceedings should be instituted under Sec 107 A 
Magistrate has no authority whatever under the law, upon information 
that suggest^ the likelihood of an assault being committed and the 
peace endangered, to resort to sec no, and it is altogether ultra vt>es 
for him to proceed thereunder— 6 All 132 When a Magistrate at first 
issued notice with reference to sec no, but subsequently found that the 
case was under sec *07, he ought not to deal with the case as one under 
sec *07, without issuing frcah notice with reference to the altered view 
of the circumstances The notice issued with reference to sec ito can 
not be held sufficient to comply wuh the requirements of law, because 
the facts necessary to be proved to make the accused liable under sec 
no are different from those under sec 107, and the accused should ha\e 
notice of the facts on which the Magistrate proposes to proceed against 
him— 30 Mad 283 

Similarly, where notice was issued to show cause why the accused 
should not be bound down *0 keep the peace under Sec 107, he cannot be 
directed in the final order to execute a bond for good behaviour under 
Sec no— 25 Cal 798 But where the evidence was recorded at length 
and parties had opportunity to cross examine and were not prejudiced, It 
was held that the irregularity was cured by Sec 537—14 Cr L J 
65 (Mad ) 

Hagistiates specially empowered — The section only permits the 
particular Magistrates mentioned in the section to deal with the cases 
falling under it Orders m such cases made by other Magistrates are 
invalid and without jurisdiction — 17 Cr L J T41 (All) In the Punjab, 
aff first cfass ilfagisCrates have been empowerecf to act under this section 
— Punjab Gazette, 3 2 1882, Pari I, p 32 In Madras, according to 
Madras Act III of 1888, Sec 7* the Commissioner of Police can act as a 
Magistrate under this section 

The special power must be conferred by the Local Government only , 

It cannot be conferred b) the District Magistrate — Ratanlal 838 
Therefore a first class Magistrate not specially empowered under this 
section cannot exercise jurisdiction in a* case arising under it upon a 
transfer thereof to him by the District Magistrate — 22 Cal 898 

Information —A ^Iaglstrate cannot piocccd under this section 
unless he has the necessary information And there must be some 
information 10 work upon before a person can be arrested This section 
IS not intended to empower the Police to arrest a person without any 
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itiformi on urd tJen to trotV r^t » ta«e aj»ifnt ti m and ri»c information 
iot>e V»ti«it*te— 10 A I. J 

Safurt on-{ t ff ir^cf'rtttirn — There u no f m t to the nalore 
•nd rotjtre of irtmrralion m wh th a M*jji»tfale may in liatc pfOcertlinRi 
urder ih t lecnon — 7? AH l?a Hut the informal on cannot be proceeded 
upon crVi* It tc mei from a lr^»t«otthy rt* — /'wif/ Ctr p tf>5 

The htacturaie ,1 not b-rond in tcrtal the loorce cf the information 
to the pencn (ttncttned, for the information II rot any cndence acainit 
the acraied , norroier. if a Vtai^iiira c it in tel oot before the accoied 
the ramci of the iNcnoni from whom he rece rei information and the 
natort of the infomition siren, retT few atlf reipectinjf penoni woold 
dream of p’acmj any irformat on at the d ipoial of the Magiilrate— 
s? AH 17: 

The «'ordi "receirei informat on” in th I tection include information 
howioever obtained The la* d e< not limit the method m which the 
Masutrate who ta empowered by the f otal fJoretnment i< to reccire the 
mformatton He may teceire the infn<mati?n lhroii{;h some other 
^!asltlrate. Therefiie whece (i e pof ce made a report 10 the senior 
Deputy Macutrate (hat certain pertnna wete in ihe habit of commutmit 
miachief, ealortion, and other ofTtneet. and that Maputrate forwarded the 
report to another MacKtrate of the hrit citft, htJi that the tatter had 
junrdiction to inttitute a proceedine under thit tectinn on the report— 
t Pat 671 

At to what IS or it not credible information, ice notes under Sec. 107. 

The information to be rerjuired by a Migiitrate may be to some 
extent of a hearsay and Kr((rral description but when the party to avhom 
the order IS directed appears in Court <n obedience to such order, the 
inquiry must be conducted on (he lines laid down m section tiy of the 
Code— 6 All 137 

Conversations nut of Court with persona howeaer respectable are not 
legal or proper materials upon which to adopt proceedin|,s under this 
section— 6 All 132 It is meumbent on Magistrates to exercise the 
greatest caution and impartiality, and to be careful not to be influenced 
by outside gossip and vague rumours— 1S98 P R 4 

Personal kno'wUdge —Magistrates are not competent to base their 
orders on their focal and personal knowledge of the accused and 
witnesses — 29 Cal 392 , 22 W R 79 The proper procedure, where it is 
important to utilize the personal knowledge of a Magistrate, is for the 
case to be tried by another Magistrate, and for the former Magistrate 
<0 give evidence as a witness — 29 Cal 392 , 1903 p R 27. 
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Inquiry into truth of information — A Magistrate is bound to enquire 
into the truth of the information received, notwithstanding that the 
accused consents to furnish security — U B R (1902—3)1 

Duty to take information on oath —It is often desirable that the 
Magistrate should take information upon oath, in the presence of the 
accused, especially m a case which may fall under both sections 109 and 
no, before deciding whether he will act under section 109 or no The 
reason is that after framing an order under one section he might find 
that the evidence referred mainly to the other section The issue would 
thus become complicated and the accused would be prejudiced m his 
defence — U B R (>905) 29 

"Withm the hlagjstrates jansdiction’ —A Magistrate can take 
action under this section when the persons concerned reside within the 
local limits of his jurisdict on-~3 C L J 195 , 1918 M VV N 75* » 

It IS not contemplated by this section that he can issue a warrant, s6 as to 
pursue the person concerned into another jurisdiction— 27 Cat 993, nor 
is It contemplated that the Police should be at liberty to bring persons 
from distant places outside the Magistrate’s juiisdiction to a place within 
the local limits of hts jurisdiction and then to ask the Magistrate to 
exercise hts jurisdiction— 1885 P R 43 Contra-8 L B R 378=t7 
Cr L J 319 Out if the person has b*en arrested outs de the juris 

diction for an offence commitied withm the jurisdiction, and the charge 

of substantive offence fails, the person can be proceeded against under 
this section— 46 Cal 215 

But the residence need not be residence wiihin the local 
limits of ihe Magistrate’s jurisdict on Therefore persons who ordinarily 
did not reside within (he M igistrate's jurisdiciton, but resided within 
his junsd ction <1 / action could be proceeded against 
under this section — 36 Mad 96,23 c W N too , 30 C L J 173, 20 A 
L / 49 » 9 Rom L R 24^ , 14 Bom L R 889 The reason is, that the 
most dangerous criminals have no well known residence anywhere and- 
wander from place to plice and it should be left in the power of the 
Magistrate to deal with them where the Police or the Magistrate could be 
sure, 'll anytime, of finding them — 9 Bom L R 244 Contra— 27 Cal 993 
In 43 Cal 153, the words "within the local jurisdiction ' were construed 
tq ha%c a still wider meaning, and it «as held thit no residence (permanent 
or temporary) was necessary it was suflicienl to give the Magistrate 
jurisdiction if the evil habits were practised and evil reputation acquired 
within the local limits of I is jurisdiction See also 14 A L J 1074,- 
where it has been laid down that having regard to the plain language 
of this section it h clear that a Magistrate is given power to deal with 
persons wIiD ha»e a general reputation as bad characters, and who- 
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happen to be wiihin his junsdiciion, as there is nothing m the section 
bearing upon the question of rtstdencc 

Where the accused hid i residential house within the Magistrate’s 
jurisdiction, to which he occasionallyt if not often, went for the purpose 
of his business, the Magistrate had jurisdiction over him, provided the 
accused conmitted the acts of oppression while he so resided— >31 
Cal 419 

Residence always implies voluntary residence Therefore a person 
undergoing imprisonment within the Magistrate s jurisd ction cannot be 
said to be voluntarily residing there — 27 Ca! 993 , 23 Bom 32 So al o 
persons arrested from ou side, and brought and detained within the 
Mag strate’s jurisdiction cannot be said to reside within the Magistrate's 
jurisdiction — 188s P R 43 Conlra-8 L B R 378 But m 46 Cal 
215, 8 L B R 353 (overruling ,1 L B R 148) it has been held that an 
order under this section may be made against a person who is in custody 
in jail at the time of the proceeding 

Scope of offences —This section is nit limited to offences in which 
the safety of property is menaced, hut aoplies also to a case where the 
objects of the accused are primarily directed against the security of the 
person onlj— 23 C W N 193 

Clause (4)— Bahitoal thief —The evidence must be of such a nature 
as would lead to a reasonble and definite ground for coming to the 
conclusion that the accused was a habtluxl thief— 8 C W N S43 
There should be proof of specific acts sho ving that he to the knowledge 
of some particular individual is by habit a thief or a dacoit— 29 Cal 779 
A person’s own confession th it he is a bad character and that he had 
been once in jail, does not amount to his being by habit a thief — 3 Bom 
L R 266 

M*re association with men of bad chara'^ters is not s iffi^ ent to bring 
a man under this section as beinK by hab t a th ef etc, unless the 
ssssetsiNNi a Kf commit theft etc h , the fset thet ^ bad 

tenants of bad character and he used to lend money and paddy to (hem 
does not bring him under this section— € C L J jrr 

Clause (0 — Aid in concealment of stolen property — This clause 
IS designed to meet only the case of professional teceivers of stolen 
property who assist the thief by protecting him from discovery and 
arrest and by helping him to dispose of s (ch property — (1910) U B R 
Cr P C 4 

Haibourtng thief — The harbouring must be to screen the offender 
from punishment A person giving food or sbelier or m*dical assistance 
to a Stirsing or insalid crimnil, from mere motives of humanity and 
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not with the intention of enabling him (o esc;)p* justice, does not come 
■within the purview of this section — Ibid 

Clause (d) — Habituall} cOmmiUing extortion —Section lio is not 
-applicable to the ca<‘e of persons who commit acts of extortion in a 
■ceitain capacity {e g the binkundozes of Zemindars commit acts of 
-extortion on tenants) in the performance of their dut es, as it cannot be 
said that they are in the habit of committing extortion as individual 
members of the community because, if it so happens that they cease to 
be III the employ of the Zemindars, they would no longer commit tho<e 
acts of extortion The proper course of dealing with the case is to 
■prosecute them or their masters under whose orders they act for specific 
acts of oppression — 27 Cal 281 

Persons m the hdbil of bringing fals- claims by forged entries (1884 
P R 25) or obtaining decrees by means of forged documents (1914 P 
R 21} cannot be «aid to be habitually committing extortion 

A person who brings a claim in the Civil Court which he knows to 
be false commits an offence under S*c 209 1 P C but he does not by 
■so doing commit an offence of extortion, if he succeeds m the claim, 
or an offence of attempting to commit extortion, )f he fails in his claim 
and he cannot be bound down under this section'— 20 0 C I29i *9 
Cr L J 88s (Nag) 

CotnintUtng tmidttef — This clause applies to persons who habitually 
commit mischief, where the evidence shows the man to be of an 
•excellent character, one unsupported charge of mischief by Hre does not 
bring him within the purview of this clause — 24 \Y R 37 

Clause (fi)— Offences tmohtng bteacit of the /cnrc— See notes under 
sec 106 

Clause (0 — Desfieiaie and dinzeious chitiufcr — A a man of 
•desperate and dan^jerous character in clause (f) means a man who has 
a reckless disregard of th» safely of the person and of the property of 
his neighbours — 46^3! 215, C W Is 7S9 Evidence of acts of 
•extortion committed by a person, unless iliose acts were accompan ed 
by acts cauiing danger to life and property, IS not sufficient to bring the 
case under tl IS clause— 1 1 C \V N 789 

Dut where it was found ihat the accused persons were associated 
•for the purpose of spreading disloyal doctrines among school boys and 
besides being engaged in preparing the young for the future revotulion, 
»ere connected with an organ satian for the collection of money by 
•dacoiiy, it was held that the facts were sufficient to bring the case wiihm 
clause (f) ol this section— 46 Cal 215,23 c W N 193 
Fre following persons do not come under this clause — 
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A person »ho had bten strtetltd on lotpicton of ihe commiiiion of 
a d.coity and te'eated (ii C. W N. IJ9; 17 Cr L. J iSifOodh); 
I tlur S. R 472) ; a petson «ha IS V.ao«n to be a bid character and is 
earning his Iinnc by proititutinc one cf hts wives (1C93 P. R 5); a 
person who had been annoying the neighbouts in various ways by 
knocktnc at their doors at night or throwing brickbats over their roofr^ 
or who had been anno)ing tetpectab*c women (s C W ,S* J49) ; a persorv 
who IS a nuisance to hts ne ghboutt, declines tn pay debts, abuses hts 
neghbourt, and makes indecent overlures to school boys who pais by 
his shop (16 Cr. L J 583 All ) • a peiton of a violent or turbulent character 
(6 W. R 6) . a person who pramo'et litigation and is said to have had 
cons derable ind rence with /a/ I'lnt (16 A L. J. 776). 

It IS not sudicient to ground a finding under this clause on vague 
and general evidence that soTie one was beaten and robbed and people 
say that the accuied was responsible— 9 O C 69 Such a finding must 
be bated on definite Cl idence of facis, and evidence of general repu e 
IS not sufTicent— 39 Cat 779. s C. W K 249 . C W. N. 7897. 
9O C. 09:1917 P W P & Uut under tub section (4I of section 117- 
as sow amended tn 19:}, evidence of general tepuie will be admissible 
to show that a man is a desperate and dangerous character 

Esidence, which was rejected at unrehab'e and insufTicient to convict 
a person of the charge of dacoit). should not be treated as reliable- 
evidence to show that such person was a dangerous and desperate 
character who ought to be called upon to furnish secutit) for good 
behaviour— 17 Cr I J i84(Oudh) 

Evidence under this sectiou —The evidence that is required to 
justify an order under this section is not necessarily evidence that the- 
accused has committed nVyfflr/c criminal ofTence*, but esidence sufilcient 
to prove in a judicial enquiry that he comes within the category of one 
of the clauses (a) to (0—1899 P U 10 It is not because a man has 
a bid character that he is therefore necessarily liable to be called upon 
to furnish security for good behaviour Theie must be satisfactory 
esidence that he is one of the persons mentioned m the section — 6 
All 132, 4 N W P H C R 117 , 6 Cal 14, 14 All 45 , 6 W. R 6 , 
18S1 P R 12 The evidence that a certain person IS of bad character 
1$ not sufficient to put a man on security under ihis section There 
should be clear evidence on the lecord to shosv what exactly he bad 
been doing and how he had been living Where there is strong 
evidence of apparently respectable men on the record to show that 
a person has not m recent times lived a disreputable life and such 
evidence has not been rebutted, security under this section ought noti 
to be demanded— 1916 P. L R 30, 
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Very clear and full evidence, with as much detail as possible, should 
be required before making an order under this section— 9 AWN 
a 14, and materials ought not to be brought on the record which are 
not legally admissible in evidence, and which are liable, if on the record, 
to prejudice the accused— 20 Cr L J 689 

The Court (whether original or appellate) must show by its judgment 
that It has duly weighed and examined the evidence for and against 
the accused m the case Where therefore in a proceeding staritd 
under S no, Crim Pro Code, the judgment ran “ It is obvious that 
if one quarter of the evidence for the prosecution is true— and I see 
no reason to doubt that it is, — the appellant «s a most proper person to be 
bound over under S no Cnm Pro Coae held that the judgment 
was bad and must be set aside and the case sent back for retrial— 18 
Cr 1 J 649 (Oudh) Where the Appellate Court in a case under this 
section wrote a judgment of four lines without giving even an indicat cn 
of the fact that he had weighed the evidence for and against the 
accused, ^e/rfthat there had not been a proper trial of the case, and that 
It should be reined— 14 A L J 279 

An admission by the accused that he is a man of bad characiei’ and 
had been m jail is not sufficient — T Bom L R 269 The report of a 
Police officer (5 W R 2 to W R 55) or the report of a Subordinate 
Magistrate (6 B HCKi,5BHCR 105), or the uncorroborated 
evidence of an approver m a previous case (5 L B R 72 21 Cr L / 
170 C1I ) IS not sufficient 

The mere fact that some of the witnesses produced by a person 
against whom proceedings have been instituted under sec no are his 

caste fellows or friends or associates is not by itself a sufficient reason 

for discrediting their testimony— 6 O L J 541 = 21 Or L J 60,22 
O C 375 , »8 A L J 1114, 20A L J 881 

Police evidence — In proceedings under this section, the evidence of 
official and Police witnesses should as far as possible be eschewed 
Though there is no rule of la v which prohibits a Magistrate from admitting 
Police evidence it should, if not wholly discarded, influence his judgment 
TS little as possible Where the evidence of ihe police witnesses consists 
onl> of rumour s and hearsa y which tl ey have recorded in their note 
books and dnrie', it is wholly inadm ssible— 43 Mad 450 Entres m the 
Thana Village Crime Note Book are in themselves no evidence M 
suppoit an order under this Section— 22 Cr L J 486 (Cal ) 

The history sheets kept by the Pol ce of persons proceeded against 
under tins section cannot be taken into cons deration by the Court A 
Magistrate should not delegate his judicialfunclions to the Pol cc— 2t Cr 
L J 700 (Cal) 
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Aim cfciKi in «>i ch the acrut*d wAt luipected of been 

conrttrcd i» iradf-uub’e in evidence— SI O C IJJ, 

^ffrr tuf/iarn ti n f < .—Where the onlj’ evidence against 

the acoJicd wai that he was a man of had character and was suspected 
on manjr occasions by the IVice, an order under thn section could 
not he snsta nrd — »s A W N’ _j| I’ersons ought not to be bound 
down on the mere statement of w tneises that they suspect the accused 
to be a thief ora dacoi—tr C W. N* 41 j There should be clear 
eridence agamtl a man before he can be called upon to furnish security 
The fact that he was once conTicicI of theft, and his house was searched 
on serrral occasions fbjt no s’olen p'optfty was found) does not justify 
an order urder this icction — i^oy r I.. K sj 

When the es'idence is Rood and c<jua!!y balance I on both sides, no 
order for security shain c made-*ii A L. J 4f)l . 20 Cr L J 716 (All) 
4 LahLJ S31 Thus where there IS a large s ilonie of esidence in fasour 
of the accused «hichitas grodas. foot betterihan.ihaiof the prosecu 
tion, there IS no Rtojnd of msl ng on order under this section—4 Lah 
L J. S 3 t. 

Onut r/ /rpy —The burden of proeing the bad character of an 
accused is on the ptoiectidon. and therefore sshen the evidence on both 
sides IS of an indifTerent and interes’cJ character, the prosecution must 
fail— 1903 p p 27 

Evidence cf }■ iht —The persons mentioned m this section are those 
ssho are criminals and the halit is to be proved by an aggregate 

ofacti- 6 M H C. K 1:0 

The fact that a person has been convicted on a former occasion is 
not sufTiciefit to justify the finding that lie is an fniitual ofTender, unless 
there IS some additional evidence to show that he has again done some 
acts that indicate an intentien on his part to return to his former course 
of life— 3 All 835, Oudh S C N’o 70, and it 11 necessary to prove 
that the subsequent offence charged was committed by the accused after 
his previous conviction— Ratanlal 143 A person who was previously 
bound over to be of good behaviour under this section, cannot, soon 
after his release, be handed up again on a ague evidence of suspicion 
without any tangible evidence to show that he has been leading a life of 
crime A convict should be given sufficient opportunity to reform him 
self before he IS handed up again — 18 Cr L J 710 (Oudh) , 31 Cal 783 
43Cat.ii28, U B R.(i9r5)3idQr 86=17 Cr. L J 85 

Evidence of acts of misconduct committed by a person jearsagois 
admissible as indicating formation of habit But such evidence unless 
supplemented by evidence of misconduct committed by such person 
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ed and he was arrested on several occasions, such a suspicion is not 
sufficient evidence against the accused Wncre ihere is positive ev deuce 
for the defence that the accused is a good man, it is not a si fficient 
reason for casting it aside to say that proof of mall e again«t the accused 
on the part of the prosecuiioi IS waiting — 21 Cr L J i7o(Cal'. 

But an evidence that a person had been suspected and named in a 
large number of cas*s extending over a considerable interval may be very 
useful corroboration of general evidence against him C mveisely in a 
doubtful case, the fact thatapeison has never been 'uspected if any 
offence may weaken the general evidence of reputation that is given 
against him — 22 Cr L J 273 (Oudh) 

Mere rumour is not repute, evidence of rumour is mere hearsay 
evidence of a particular fact , evidence of rcput" is a totally dilTercnl 
thing Rumours in a particular place that a man had done particular 
acts or has characteristics of a certain kind are not evidence of 
general repute~‘23 Cal 621 , 1 A L J 611 , 1918 M W N 7S*' 
Evidence of association with bad characters is evidence of leputation but 
such reputation can only be based upon association with proved bid 
characters, and not with reputed bad characters— 13 C W N 3*® 

In order to establish generj] repute for the purposes of sectton f^ 7 i 
the evidence of the invesiigiting police officer is inadmissible and irrelev 
ant— I P L T 632 

Duiy of Court to tost the evidence — The fact that a min is a hahituil 
offender may not always be proved by actunl previous convictions, and 
it IS nece«sary to prove it by evidence of general repute But the 
Magistrate should tike great care, where no previous conviction is 
proved, to test the evidence for the prosecution and assure himself 
beyo d reasonable doubt that the accused is really a hab lual offender 
of the class named The Magistrate cannot convict a person on mere 
vague evidence of bad repute— 2 Bom L R 57 , i Bur S R 5^* 
Where the evidence for the prosecution is of a vague character, and 
when a ca«e has to be established merely upon evidence of bad repute, the 
Court should take into consideration the value and weight of evidence 
tendered on behalf of the prosecution as compared with that for the 
defence — 12 Cr L J 542 (Oudh) 

Evidence should be tested by its quality rather than by its quantity 
When the evidence on the side of the prosecution and the defence is 
found to be of an indifTerent character, the prosecution must fail If 
the quality of evidence is good on both sides the cise must also fi»l» 
if the evidence for the defence over balances that for the prosccutioa-” 
1E9S P. R 4 , 27 Ca! 781 , ti A I J 4<J». 
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2 lRgi 8 trate bound to examino all witnesses —In 1 proceeding 
un ler this section the Mitiislrite is bound to eKimmc all the Witnesses 
I roduced b> the accused Where the trying Migistnle declined to 
cxmiine on bclnlf of the defence more thin the same number of wit 
nesses is were eximmed for the prosecut on, held tint it wis not 
open to tie trjing Migisirite to put such in irb trary limit on the 
witnesses whose evidence the defence desired to adduce— 22 C W N 
40S 

Proof of previous convictions —Whenever u is required to prove 
previous conMClions igiinst i min in a proceeding under this chapter, 
such previous convictions must be proved strictly and in iccordance 
with law , unless they are so proved, no Court can properly take such 
previous convictions into considention against in iccused person 43 
Cal 1128 

Farther Inquiry —Under Sec 436, 1 District Magistrate has juris 
diction to direct further inquiry tn a cise where a person has been 
dischirged in an inquiry under Sec no— 2oCr L J 704 (All) But 
further inquiry should not be diiected merely on the ground that the 
District Magistriie hippens to take a different view of the evidence which 
was before the trying Migistrite from thit vvhich the trying Magistrate 
himself took— 44 All 691 

Order for security '—Objec* —The provision of Jaw which requires 
sureties for the bond is made not w th 1 view to obtain money fur the 
Crown t) the forfeiture of recognizances, but to ensure that the parti 
cular accused person shill be of good behiviour for the tune mentioned 
in the order — 20 AM 206 , 10 Uom 174 Therefore an order under this 
section requiring persons to deposit cash in he 1 of entering into a bond or 
givioi, security for the r future good behiviour is bad in law — 6 Cal 14 

Nature of order —Under this section the Magistrate cm pass an 
order d recting the person to give security But an order directing that 
the person must leave the town at once or he will be prosecuted as a bad 
character is illegal and «//ra — 19 A L J 9^1 

Exftry of term of boni — Fresh security — Where a bond for good 
behaviour expired on the 13th of June 1905 and on the 2oth June fresh 
proceedings were started against him, it was held that the order was 
illegal m as much as the accused was not given a sulTicient opportunity 
of showing that he was willing to adopt an honest livelihood and the 
interval was not long enough to sec whether the accused has reformed 
his course of life or not — 28 AH 306 So also, where the accused was 
imprisoned for one year for failure to furnish security, and about 15 
months afterwards, fresh proceedings were instituted against h m as a 
result of which he was ordered to execute a bond for good behaviour, 
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tt was he)d that the order was bad, that the accused has not had a sufB 
cient locus peniteniiae and that the evil reputation which he had before 
his imp iso"ment still followed him and perm-ated th“ evidence of many 
of lus witnesses— 31 Cal 783,4303! 1128, (1915) U B R 3rd Qr 86 
But if upon being set at liberty he returns to his former course of life, a 
further order may be passed requim g him to furnish fresh security— 
6\V R 18 

Magistrate to state grounds — On a requisition from the High Court, 
the Magistrate IS bound to stale the grounds upon which he fixed the 
amount of security Where the amount of security is prima facie un 
reasonable, the High Court can call upon the Magistrate to state the 
grounds for fixing thnt amount — 2 Cal 384 , 2 Cal no 

Error in form of bond — Where a bond was executed, under a 
mistake, in the ( rm of bonds required to be entered into under section 
107, while a bond under under sect on no had been ordered it was held 
thrtt the bond was void and the error could not be rectified under section 

537-1903 P R 31 

Order to state OQ which claose it IS based —On the conclusion of 
the inquiry if the Mag strate considers that the accused tsa person falling 
within any of the descriptions stated in this section he should record 
a distinct finding of the specific description which he considers proved 
If the finding be insufficient the final order based upon it will be open 
toresersal The same will b- the case if the finding be that he is a 
habitual thief (or dacoit) but the finding is not supported by evidence 
that the misconduct is hab tual— Punj Cue p 167 

Remand to enstody — Where proceedings are instituted under this 
section, the Magistrate can remand the accused person to custody See 
notes under section 167 

Revision — In questions arising under Sec no and Sec 107, th® 
moment it is pnvtafaae that there is something which the Courts 

below have done either in excess of their powers or by a too summary 
exercise o[ their poisets, or by misapplying the rules of evidence or by not 
giving due effect to the evidence for the defence, an application for 
revision should be admitted But the High Court will not generally 
interfere on the merits except in \ery exceptional cases, because it is idle 
10 suggest that the High Court, silting with only the paper evidence 
before it, should presume to differ on questions which are purely 
questions of fact and questions depending on the demeanour of witnesses 
— 17 Cr I J 46 i(\ 11 ) The High Court u not a Court of appeal for the 
purposes of section no, and it is onI> in a \ef> rare ca'^c that it w ill inter 
fere — 23 Cr L J 639 AIL) But at the same tune, the adm nistration 
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tlie f 3 'c n a ttri •»} *• I'l'*' t n t nn^ jJ c t ilpi^ J'* ccfccts 

n tic r' I ''■nrr t’ ^ *t rj*i »» t p t *» 3 rr^n 1 ^ 3 % *> un I do«n 

rc I ) !»^ ratf ' ’j- » ti-j r r» 1 — 10 A I j f*'® *^c»* notC 3 under 
»cc M' 

fr T mt arqQittil -x\l 'tr an arr ! m Ir ••cl In a 

tn’CLf’rr^rr ti'*, a*il ti N 'illlialtn a pf» «» fa«r ff ilartily 
lie W3* arq 1 t!f 1 In lli^ Cn *I » I S*-«« on «1 i» rn* fnt I* c 'fa;; »iri C 
to in I » j ud^mert il »• drci» on c f tic Sct« on* 23 Cr 

L.J r?7(MI) 

Or«I*r ajBiI'f TaTiJab An V ef IfllB —An of«!rf rctnclipc mo>c 
menti under tl c I rni n na « f the I un/ali Act V of iqt'* ( Kcatrir lion ef 
Hab tual OPVndcr* An) onnot t*c pa«te I aK^mtl an) peraon from 
«hnm n •ccutit) haa I»cn talcn under ihii leclion—iqti) F L. K 34, 
t Lab tea 

CntniB«l Trlbrt Act — rroccc'inss under this section sjrainsi 
persons mho hi\e» ccn rectstered under sec 4 of the Cr miral Tribes Act 
fill of 1911) are not illepat llut such procredin;;s thouph not illegal 
ate inesped ent and the fact thnt the persons proceeded ngainstare 
alrend) registered under the Cnmin I Tribes Act may be n factor and 
an important factor nliich the 'Ii},istrste should tale into considera 
lion before he mat cs any order against t emuidcr section no of this 
Code— 20 Cr L. J 30 (Cat) 

111 

This section has been repealed by section 8 of the Criminal Law 
Amendment Act (\f I of 19231 It ran as follows — 

"mi The provisions of sections 1*9 and no do ml apply to 
European Briti'h subjcc'S in ca»»s where they may be dealt with under 
the European Vagrancy Act, *874 " 

112 When a Mapistrate acting under section 107, 
section loS, <>601100 109 or section no 

Order to tw mad* 

deems it iiere>sary to require any perbon 
to show cause under sticli section, he ‘liall make an order 
in wntiiip, settinp forth the sub'taucc i f the inf rmation 
receive!, the amount if the bninl lo be ex'-cuteii, ihc term 
for wh ch It 11 to he m f ncr, and the number, cliaracter and 
class of sureties (if an)) required 



i66 


THE CODE OF CRIMINAL PROCEDURE [SEC. 1 12. 


Order in writing —A Mngistrate acting under this Chapter has no 
pow^er to act until he hao recorded an order in w riting under this section 
— 36 All 262 The issue of a warrant under Sec X15 without recording 
an order under this section is illegal— 2 Weir 55 So alsr>, \shere the 
accused persons uere arrested as suspected Inbilual thieves and the 
hlagistrite fixed a date for the production of evidence with the object 
cf issu ng a notice under section 112 but on the date fixed, after hearing 
the prosecution evidence, he at once called upon thi* accused to enter 
upon their defence to a charge undersection 110 /:eM that the procedure 
was illegal and the proceeding must be set aside It is onl> after the 
Magistrate has recorded an order under sec 1 12, that the actual heanng 
can by law take place at all — 42 All 646 

In 10 O C j66, however, It has been held that the provisions of this 
section are purely directory, and a failure to record the order is a mere 
irregularity But thi« view does not appear to be correct, for the words 
of the section are ‘ he make an order in writing” In 1919 M 
N 639 It waa held that the omission to draw up a proceeding under 
this section or to serv e a cop) of the order on the accused ut der «ection 
115 did not Mliate the proceedings, if the order was drawn up later 
read out and explained to the accused who appeared in Court m pursu 
ance of summons. 

The order in writing must full) comp!) with the provisions of this 
section Though it does not follow that non compliance with an> of its 
provisions will vitiate an enquiry under Sec np, still it is desirable that 
Magistrates in the performance of their duties should attend stncti) to 
the provisions of law— 5 O C 313 \Miere the defect in the preliminary 
order did not prejudice the accused in the trial and he let in all his 
evidence the proceedings would not be quashed on the ground of the 
defect— 43 ^lad 450 

Contents of the order — The Magistrate should be \er) careful m 
drawing up the prehminar) order, bearing m mind the provisions of Sec 
itS, which will not allow the final irder to be at vaiiance with the preli 
minary order passed under this *cciton 

(a) Subittnee cf tie inftrmttwn — This should be stated with 
sufficient fulness for the accused person to have a cl ar undcrstarding 
of the matter that he has to meet mb sdefence—1 unj Cir.Chxp M IV, 
p t65 Under this section, the substance of the icport made to the 
Magistrate should be clearl) disclose I to the accused and if the accused 
IS not informed of the charges or of the nature of the cv 1 Hence wl ich he 
IS torebut, the proceedln^.sate illegal— 43 Mtd 45'’ Thus anotueundcr 
sect on no must ci ntam something ino e than a me e reprmluciion of 
the clauses of the section Tl ere shoull I e sufficient indication of ihc 
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tifTW and plicc of ihe ids chirged and sufficient detiils which would 
enable the accused to knon whttfact he is to meet— 1918 M \V N 751 , 
43 Mnd 450 

The parties ire enti led to sonething more thin i mere assertion m 
wilting I)) ilie Ml istnie lint he has been informed that m offence {eg 
1 breach of the peace) is likely t • be committed, in order to enable them 
to b mg evidence to rebut the truth of such information — 6 All 214 , 1 1 
Cal 13 The pa ties are eiiiiiled to know the nature of the accusation 
ihey have to meet and to a reasonable opportunity within which to 
prepare themselves to meet the accusation and to cite witnesses — 11 Cal. 
43, 6 All 214, 43 Mad 4S0 

Merely informing an accused person that he is suspected to be a 
habitual thief is not a »ufilcvent notice There must be something in the 
nature of an indictment or charge containing substantial particulars 
indicating the grounds upon whice the police have given information to 
the Magistrate— 41 Alt 646 

The Ma5istrate shou d give notice to the accused of the particular 
<onduct CO I plained of - n W R 35 Thus, in proceedings under section 
I to an < rder by the Magistrate sia in4 that he has received information 
that the accused is an 1 abitu<t rattle thief and a receiver of stolen goods, 
IS a sufficient CO ii| liance vvith the provisions of this section— 16 A W 
N 73 In a proceeding under section 107, the Magistrate may give only 
the substance of the tnfor nation received, and it is not necessary to 
•specify the definite acts which the accused intends to commit— 16 A L. 
J 567 

But a Magis rate is not bound to give the source of the information— 
I A L J 685 , 29 Cal 392 It i« al>o not necessary to give a list of the 
witnesses m the order — 35 Cal 243. 

The omission to set forth the substance of the information will not of 
Ttself be sufficient to set aside the Magistrate’s order, unless the accused 
has > een prejudiced bv the omiss on and a failure of justice has been 
occasioned-15 W R 43, 3 AH ,45 8 Cal 724 it A W N 40 The 
omiss on m the notice t > give detailed information as to the nature of the 
evidence for the prosecution is not an irregularity sufficient to vitiate the 
proceedings especially if the accused had cross e*camined at great length 
the witnesses f r the prosecution— 20 Cr L J 436 (Pat ) or if as a 
matter of fact the accu'ed had clear notice of the case made against them 
and had ample time and opportunity to let m evidence— 23 Cr L J 

-42 (Pati 

(b) The amount of bond —The summons {le the order in writing 
'Which IS to accompany the suenm ns under section 1 15) should strictly 
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specifj the amount and the nature of the sscuntj requredand the tuae- 
for which the secur ty js to run— 20 \V. R 

The rfmount should not be excessne , see Sec uS 

Omission to specify the amojnt of the recognizmce and surety is 
an irregularity which doea not Mtiate farther proceedings — S Cal 724. 

(c) The Umt of the bond — The order should *et forth a definite 
p*nod for which security js to be demanded — 3 Mad 2jS But ibis 
term should not be unneceasanjj lengthy Thus, where a disturbance of 
the peace was apprehended m a fair which was to last for a fortnight, an 
order demandin sei.urit> for a period of one } ear is unnecessary and 
excessiie— 6 All 214 

(d) Nutnbery character and c/xss of sureti’s — The Magistrate 10 
setting forth the nuraaer, character and class of sureties, should not place 
undue and unnecessary difficulties in the w3> of finding them See Cal 
H. C Pro 29th March. 1879 , 22 Cr. L. J 39s (All J 

Therefore, a Magistrate has no right to impose a condition requiring 
the accused to find sureties residing withm certain geographical lim ts 
within one mile or fi\e miles) orre>iding in a certain locaIity-2* 
W R 37 , iSso P R. 30 , 7 A 1 . J 993 , to A. L J 354 , 20 A L J 
530 , 60 C 199, or to impose a condition that the sureties must be 
inhabitants of one Milage— 1915 U B R 3rd Qr 86 

In 34 All 471 It has been held that the Magistrate is entitled to- 
prescnbe certain geographical limits for the residence of sureties but it 
must not be too narrow , and therefore where an order was passed 
requiring the sureties to be “residing within the Municipality of 
Mirzapore” the High Court idded the words ‘or in tlie inimcdiite 
neighbourhood ’’ 

But of course it IS reasonable to expect and require that the sureties 
must not liae at such a distance as would make it unlikely for them 
to exercise an> control over the accused— 20 All 206 , and so where the 
sureties li\ed at a distance of 13 miles, they were rejected— 18 AWN 

>99 . >5 A W N 143 

Lastl), as regards the r/«iw of sureties Since section ii2gnesthe 
Magi$lr,ite power to define the character and class of sureties, it is open- 
to him to require tint they shill be /rn Wo/ /<■#•; — 20 All 206, j6 Bom 
L K 138 , 8 S L R 229 , or that they should be of respectable chHracter 
and should not be of inferior standing to suspects— 8 S L K 173 But a 
condition that the svreiies must not be timbintus, t/nnidirs and 
Cho til firs (1906 I* H 18) or that they must not come from A’ahara/i 
and imisl not Iw ///«*; by caslc(l Bom I.. R 5.0) is too restrictive and 
illegal. 
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As regards inquirj jnto the fitness of sureties and ihcir rejection, see 
section 123 

113 If llie person in respect of whom such order 
Procedure in rcepect IS made IS present in Court, il shall be 

rl person present In , 

Court read o\erto him ‘»r, if he so desires, 

the substance thereof shall be explained to him 

‘Is present in Conrt’ — Esen if per<ons are itlegillj arre led md 
brougiit into Court, the Magt»tia e tnij | ro ced io iiiit ate \ roceed ngs — 
12 Cr L J 533 tBom ) 

114 If such person is not present in Court, llie 'M'-gis- 
Summons or wirrant tr<ie shall issue a Summons reqiitnns 

in esse ol person not so , 

present h cTi lo appear, or, when sncli person 

IS in custody, a warrant directing the < fficcr in w 110*^6 cusiod> 
he IS, to bring him before the Court 

Provided that whenever it appears to such Magistrate^ 
upon the report of a police officer or upon other information 
(the substance of which report or informatio 1 shall be 
recorded by the Magistrate), that there is reason to fear 
the commission of a breach of the peace, and that such breach 
of the peace cannot be prevented otherwise than b) the 
immediate arrest of such person, the Magistrate may at an) 
time issue a warrant for his arrest 

ISBae of SamtnOQB— utmiuons unnecessary < — Where a charge 

of criminal trespass and mischief was dismissed, and the eupon the- 
Magistratc recorded an order m the presence of both parties calling on 
them to show cause on a day fixed why they should not furnish security 
for keeping the peace, it uas held that it was not necessary to issue a 
summons to them— 2 BLR App 26 

fl'/iere fresh summons necessary —Where a Mag strate issued a notice 
with reference to section lio, but at the time » f inquiry passed an order 
demanding security under section 107 it was held that t’-e Magistrate 
ought to have issued a fresh notice with referente to section 107. to 
enable the parly to know the facts on wl ich the Magistrate intended to 
proceed against him -30 Mad 282 (cited under section 1 10) 

Notice must gtie time — Tito notice issued to ihe accused to appear 
and show cause must give him time to p oduce hs evidence So where* 
notice was served on the 7th, requiring the accused lo appear on the 9tlv 
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It was held that sufficient time was not given, and the order for security 
was set aside — 22 \V R 70 

IsBue of warrant — The procedure prescribed in the proviso must 
be strictly followed Where an accused peison is not sent before a 
Dist ict Magistrate by any other Magistrate under sec (3) so as to 
bring the case under 107 f4\ <uch Distret Magistrate s order detain ng 
him in custody IS one n ade ui houi jurisdiction E\en assum ng that 
the proviso to sec 114 applies to the ca*e of a person v\h 1 is before 
the Court an order of the Magistrate cannot be supprrted under ths 
section where he has not followed the procedure herein prescribed— 
3t Mad 315 

To justifj an arrest under this section the Magistrate must act upon 
information that has been recorded It is not enough for him to merely 
state that such 3 course is necessary Not only must he have reason 
to fear the commis ion of a breach of the peace but it must a so be shown 
that such breach of ihe peace cannot be prevented otherwise than by the 
immediate arrest of such person— 6 All 132 

Bail A Magistrate has no junsdict on to refuse bail to an accused 
person arrested under a warrant issued under this section— 9 S L R 

158 20 Bom L R 121 When a man who is arrested IS not accused 

of a non-bailable offence, no needless impediments should be placed 
in the way of his being adm tied to bail The intention of the law 
undoubtedly IS that in sucli cases the man IS ord nanly to be at liberty 
and It IS only if he is unable to furnish such moderate sreunt} if any 
IS required rf him as is suitable for the purpose of securing his 
appearance before a Court pending inquiry, that he should remain m 
detent on — •’o Bom L R 121 

Person outside jnriadiction —A Magistrate cannot legally issue a 
warrant under this section for tl e ariesi of a person who has already 
left the local limits of his junsd ction The person proceeded 
must be actually and phjscally present in tie d strict inwhehthe 
Magistrate exercises jurisdiction— 14 Bom L R 889 But see 46 Cal 
215 wh're It IS held hat section 114 is not 1 m ted to arrest with n the 
local 1 mits of the Mag strate s junsd clion but applies to an accused 
ar esied futsicle the junsd cton aid brought in custody withn the 
jorisdi tion for the purpo e of proceed ng under il s cl apter See notes 
to ‘cction no under heading U ihm the Mai, strates jurisdiction 

116 nterj suiinnons or warrant ism ed under Section 
.1 orJer i.»d.r I M -'ll b' ccoriipiilifd b) a cop) of 
llif* ♦id»'r inaHc under Section 113 ooil 
sncli c p) 'lull be (lelliereil hj lleofnccr semng or e^ecnl 
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jng such summons or warrant to tlie person served wilb, 
or arrested under, tlie same 

Omtision to send cofy of order ^When the summons wis not 
accompinicd by 1 cor) of the order passed under secnon its, the whole 
proceedings arc m\alid and the order for security must he «et asde — 
17 M L J 43S ,* 2 Weir $5 , U R Ri (1897—1901) >6 Contra— \t 
Rom L R 740, where such om ssion ss as lold to 1 e a mere irregularity, 
cured by Sea 537 See also 19*9 M W N 639 and I P L T 632, 
where It has been held (hat *tn order for security is not In* le to be set 
aside merely beciuie no proceeding was drawn up and served on the 
accused, provided that an order under sec 1 12 was drawn up later and 
read out and explained to the accused when (hey were brought into 
Court in pursuance of summonses 

116 The Magistrate maj, if he sees sufficient cause, 
Power ta di«p«ns« dispense With the personal a'tendance 

with pcraonal atten* 

dance of an) { er<on Called upon lo *>iio\v cause 

wh) he should not be ordered 10 evectite a bond for keeping 
the peace, and may permit him to appear b} a [ile^der 

Where the person against whom proceedings wrre taken lived at a 
distance, and there was no specal ctrcumsunce making h s personal 
attendance necessary, It would be a veiy unwise exercise of jurisdiction 
to require him to appear personally, seeing that the Mag straie could 
under (his section Jlow him to appear by a pleader-i2 ChI 133 

The w-ords * bond for keeping the peace' imply that this section applies 
only to a case under Sec xoj 

117 (t) When an order under Section II2 has heen 

Inquiry truth ni ''ndcr Scctlon 113 to a 

Sfliormation pcrson present in Court, or when any 

person appears or is brought before a M igisirate in compliance 
with, or in execution of, a summons or Wfirrant issued under 
Section 114, the Magistrate shall proceed to inquire into the 
truth of the information upon which actn n has been 
taken, and to take such further evidrnce as may appear 
necessary 

(2) Such inquiry shall be made, as nearly as may be 
practicable, where the order requires security f ir keeping 
the peace, in the manner hereinafter prescnhcrl f r con- 
ducting trials and recording ev deuce in summons cases , 
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and where the ord^-r requires security for good behaviour, 
in the manner hereinafter prescribed for conducting trials 
and recording evidence in warrant-cases, except that no 
charge need be framed. 

(3) Pending the completion of the inquiry under iv.l~ 
section (P, the ^Mngistrate, if he constdeis that immediatt 
mensuies are necessaty for the pi event ion of a breach of the 
peace or disltubance of the public tranquillity or the commission 
of any offence^ 01 for the public safety, may, for 1 easons to he 
recorded in wiiitng, diirct the pei son in 1 espect of whom the 
order under S. 112 has been made to execute a bond, ivitk or 
without suteiies, for keeping the peace or maintaining good 
behaviour until the conclusion of the enquiry, and may detain 
him in mstody until such bond is executed, or, in default of 
e^eattion, until the inquiry is concluded : 

Provided that — 

{a) no Person against whom pi cceedings ate nol bting taken 

under Section loS, Section jog, or Section iio shall be 
direited to execute a bond for maintaining good 
behaviour, and 

{b) the conditions of such bond, whether as to the amount 
thereof or as to the provision of sureties or the number 
thereof or the peainiary extent of their liability shall 
not be more onetous than those specified in the cider 
under Section iiz. 

(4) For the ptirpo*es of this section the fact that a person 

is an habitual offender or is so despei ate or dangerous as to 

render his being at large without security hazardous to the 
coininiiitiiy may be proved by evidence of general repu\e or 
otherwise. 

(5) Where two or more persons have been associated 
together in the m-<t(er under inquiry, they may be dealt with 
intl»e's.<me or separate inquiries as the Magistrate shall 
thii k just. 

Cliai'ga :• Subsect'on { 3 ) -ind ihe ilalic’setl word' in sub-seclion (4) 
have be n stddcd by sec. ig of the Criniinal Procedure Code Amendment 
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Act (XVIII of 1913^ The reuoni are stited below. Sub sections (3) and 
(4) tia\cbeen renumbered .*is (4) and ($> 

Sabtection (l)->lDqairy Into troth of luformfttion ’—Under this 
lection a M ‘gislraie is bound to enquire into the truth of the infor- 
mation, notwitlisitndin^ lint ihe accused consei ts to furnish security— 
U B R (1903—3) I If, ho»kever, the accused admits the truth of the 
information, the Magistrate need not proceed with the inquiry — 11 
\V R. so 

The inquiry to be held under this section is a full judicial inquiry— 
18 W. R 3 It must be conducted judicial!}, and becomes a judicial 
proceeding All the formalities o( a judicial proceeding have to be 
observed in the inqur>— 1S99 P R to Tlie objectof the inquiry is 
that the accused should haie an opportunity to exculpate himself— 20 
\V. R i 8 ; 4 M H.C R App 32 

Place (ij inquiry —The inquiry should, whcreier possible, be! held in 
the village where the parties reside, so .-is to a\oid witnesses being 
needlessly harassed and to enable the accused without difficulty to pro- 
cure the attendance of persons willing to speak, in his favour- i Bur. 
S. R 546 The inquiry should not be held in a place outside the local 
limits of the Magistrate’s jurisdiction; if he does so, the order passed 
thereon IS sold— 3 C L ] 193 

Procednre —Summontn^ uttnesses —It is quite clear that the 
accused person when appearing to show cause must be ready with his 
evidence. ‘‘Showing cause’ is not merely putting m a written statement 
or raak. ng a verbal statement, but the supporting of that statement by 
such evidence as he may be able to produce He may bring his wit- 
nesses with him if he likes— 23 W. R 9 If he has been unable to 
bring the evidence with him on account of the shortness of the notice 
or other reasomble cause, it is his duty, when he appears, to apply 
at once for summons to the witnesses he proposes to call -9 Bom. 
L R 1385 , 23 W R 9 A Magistrate is bound to assist both 
parties m bringing their witnesses by issuing summons to attend — 22 
W. R 70 

The accused person must be guen sufficient time to bring his wit- 
nesses and have their evidence recorded. Where the accused has not 
had this opportunity, the order against him must beset aside — 41 Cal 
806, 22 W R 70, 6 All 214 

The enquiry ought to be conducted with attention to the ordinary 
form of justice The defend?nt should ha\e mcry opportunity of 
doss examining the witnesses produced against him, of making his own 
slatcmcnti and of calling witnesses on his behalf— 4 M. H. C R. App. 22. 
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and where the ord»*r requires security for good behaviour, 
in the manner hereinafter prescribec for conducting trials 
and recording evidence in warrant-cases, except that no 
charge need be framed. 

(3) Pending the completion of the inquhy tinder sub- 
section (P, the \Mtigistt ate^ if he considers that immediate 
measures me necessaiy for the prevention of a breach of the 
peace or disturbance of the public trariqiiillily or the comiriisston 
of any offence^ or for the public safety, may, for 1 easons to be 
lecorded in writing, direct the person in lespect of whom the 
order under S. II 2 has been made to execute a bond, zvith or 
without sureties, for keeping the peace or maintaining good 
behaviour until the conclusion of the enquiry, and may detain 
him in aistody until such bond is executed, or, in default of 
execution, until the inquiry is concluded'. 

Provided that— 

(rt) no Person against whom proceedings are not being iodien 

under Section loS, Section top, or Section iio shall U 
direited to execute a bond for maintaining good 
behaviour, and 

{b) the conditions of suck bond, whether as to the amount 
thereof or as to the provision of sureties or the number 
thereof or the pecuniary extent of their liability shall 
not be more onerous than those specified in the order 
under Section 112. 

(4) For the purposes of this section the fact that a person 
is an liabitual offender or is so desfei ate or dangerous as to 
render his being at large without security hazardous to the 
community may be proved by evidence of general repute or 
othervvhe 

(5) Where two or more persons have been associated 
together in the metier under inquiry, they may be dealt with 
in tlie’ same or separate inquiries as the Magistrate shall 
thii k just. 

CbdDge : Subseci on (3) "ind the ItaliC’sed «ord» in sub-section ( 4 ) 
lj.ave be n .iddcd by sec. 19 of the Criminal Procedure Code Amendment 
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of the disputed land, |ns»<.il in the 'ibsence of tlie former, is bad m 
law— tC L- U 4^ Sre lhi'> CISC ciud under section 302 

ro'terto ftocetd unfer section 202 — A SIni,isinte before whom an 
inquiry IS pending under this section is nut competent to take action 
under Sec io2, after the person his been called upon to show cause— 

16 A W N 140 See this case Cited under Section 202 

Farther evidence —Tie word* ‘further evidence' indicate that 
some evidence may be taken b> the Magistrate even before drawing up 
the prelimtmrv order under section 112- U It R (i«;o5) Ck P. C op 
The Mai,istrate tr>ing a case is bound by law to hear those witnesses 
only whose list is sent up t>y the Police along with the case , and as soon 
as the witnesses produced in support of the case have been heard, tlie 
Magistra'e ts then to ascertain the names of the persons likely to te 
acquainted with the facts of the case, and shall summon to give e\ idence 
only such of them as he thinks necessary He is not bound h) law to, 
and shou'd not, save in very exceptional cases, call the other witnesses 
that the police or an) one else may from tune to time choose to produce 
—IS A L. J 262 

In a proceeding under this sect on it 1$ erroneous on the part of the 
Magistrate to admit fresh evidence for the prosecution after the close of 
the defence case No further evidence can be admitted except under 
Sec 540, for which valid rea ons must be recorded— 10 A LJ 383 
Snhsecltoa ( 2 )— Form of procedure —An inquiry m a proceeding 
for security to keep the peace must be made m the same way as m a trial 
m a summons case — 25 All 273 See also Cal C K iS. C 0 page 82 
The Magistrate muvt proceed as nearly as practicable m the same way as 
under Sec 242 He must state lo tbe accused the particulars of the 
matter against him and ask him if he can show cause vvh> he should not 
be required to execute bonds The question ‘are }ou willing to execute 
the bond’ answered by a statement that the accused would execute bonds 
IS not a sufficient compliance with th s Section -34 Mad 139 

An inquiry m ^good behavwur case roust be conducted as if it were 
a warrant case, and (he procedure in Secs 251 258 roust be followed i 
Thciefore an accused person cannot be called upon 10 enter on his/ 
defence until the prosecution closes its case— 10 A L J 383 1035! 
Cal 243, however. It IS held that the procedure prescribed for warranil 
cases IS ‘‘as nearly as possible’ to be followed but it does not follow f 
that that gives a right to the accused person to further cross examine the 
prosecution witnesses on entering upon his defence when he has once 
cross examined them 

Sab section ( 3 ) — ' This subsection has been added to enable the 
Magistrate in emergent cases to take immediate steps to preserve 
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Examination of witnesses — The Magistrate is bound to eximmeall 
the witnesses produced hy the accused Where the Magistrate declined 
to exunioe on behalf of ihe defence more than the ‘■ame number of 
witnesses as were examined for the prosecution, it was held ih it the 
Magistrate was wrong tn imposing such arbitrary limit on the number of 
witnesses adduced by the defence — 22 C. W N 408 

Where the Magistrate before whom some of the prosecution witnesses 
have been examined is transferred, and is succeeded by another Magis 
trate, the accused has-a right to askfor the resummoning and re hear ng 
of those witnesses -4 C L R 452 

The Magistrate u bound to weigh all the evidence adduced on either 
side Where the Magistrate, in a case under section 110, wroteajudg 
ment of four lines without even giving an indication of the f,ict that he 
had weighed the evidence for and against the accused, it was held that 
there had not been a proper trial, and the case must be reined— J-t 
A. L J 279 

Where the accused who was a Zemindar and money lender produced 
a large number of witnesses consisting of his own caste fellows and 
tenants to depose to his good character, but the Magistrate disbelieved 
the evidence s mply on ihe ground that by virtue of his position he 
could produce a large number of witnesses, and assigned no other 
legi imate reason, it was held ihat the case had not bem approached from 
a proper point of view, and the High Court could interfere in revision— 
13 A L J 1046 The Court must pay proper aitention to the evidence 
and should find substantial reason for not believing the evidence — 13 
A L J toss 

Defence by Pleader — Since the person against whom proceedings 
have been initiated under this section is an “accused’* person, he has a 
right to be defended by a pleader — 23 Cal 493 , 25 All 375 Under 
section 340 as now amended the persm proceeded against under tho 
section has been expressly given a right to be defended by a pleader 
See notes under sec 340 

Pe,.aUin^ witnesses —MihoM^hmu^ooii behaviour cast the procedure 
of warrant cases is to be followed, still the accused is not entitled to 

invoke the aid of Sec 256 and to ask the Court to recall the witnesses, 

who have given evidence against him, for further cross examination — J 9 ‘^ 
r R. I But in 43 Mad 510 it is held that the accused has tliat right 
Order — Where the inquiry under this section was made by one 
Magistrate .and the order for furnishing security was passed by another, 
the order was illegal and set .aside-5 A. W N. 30 

An order for security cannot be pissed ev parte. An order demanding 
security from one party, and directing the other party to retain possession 



SLC 117] THE (OI)I OF CRIMINAL PROCEDUKh. 175 

of the disputed land, | as'td in the tbscncc of the former, is bad m 
law — I C L. K 4^ Sfc thi-. case citrd undtr section 202 

Poster to ftccctd under see/iut 202 — A Mnj,istntc before whom an 
inquuy*s pending under ihu section is not competent to take action 
under Sec .02, after tic person has been called upon to sliow cause- 
id A W N 140 See this case cited under Section 202 

Farther eTidence —Tie word« ‘further eiidcnce' indiciic that 
some evidence may be taken b> the Magistrate even before drawing up 
the preliminarv order under section 112* U 11 R (tposlCR P C 29 
The Magistrate tt>ing a case is bound by lawr to hear those witnesses 
only whose list is sent up oy the Police along with the case , and as soon 
as the witnes<es produced in support of Uie case have been heard, the 
Magistra'e is then to ascertain the names of the persons likely to be 
acquainted with theiactsof the case, and shall summon to give evidence 
only such of them as he thinks necessary He is not bound by law to, 
and shou'd not, save m very exceptional cases, call the other witnesses 
that the police or any one else may from t me to time choose to produce 
—12 A L. J 26* 

In a proceeding under this section it is erroneous on the part of the 
Magistrate to admit fresh evidence for the prosecution after the close of 
the defence case No further evidence can be admitted except under 
Sec 540 for which valid rea ons must be recorded— 10 A L, J 38J 
Subsection ( 2 )— Form of procedure —An inquiry m a proceeding 
for security to jfee/ the peace must be made m the same way as m a trial 
m a summons case — 25 AH 373 See also Cal C R 1^ C O page 82 
The Magistrate must proceed as nearly as practicable in the same way as 
under Sec 24’ He must stale to the accused the particulars of the 
matter against him and ask him if he can show cause why he should not 
be required to execute bonds The question ‘are you willing to execute 
the bond answered by a statement that the accused would execute bonds 
IS not a sufficient compliance with th s Section— 34 Mad 139 

An inquiry m ^good behaviour case must be conducted as if it were 
a warrant case, and the procedure in Sees 251 258 must be followed J 
Theiefore an accused person c'lnnot be called upon to enter on his.' 
defence until the prosecution closes its case— 10 A L J 383 In 35' 
Cal 243 however. It IS held that the procedure prescribed forwarrantl 
cases IS “as nearly as possible to be followed but it does not follow f 
that that gives a right to.the accused person to further cross examine the ' 
prosecution witnesses on entering upon his defence when he has once 
cross examined them 

Sab section ( 3 ) — ‘ This subsection has been added to enable the 
Magistrate in emergent cases to take immediate steps to preserve 
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the public pence or for the public sifely by taking surety pend ng th( 
detailed inquiry Statement of Objects and Reasons In the B I 

of 19 4, piovision was m-tde only for the execution f n bond for keeping 
the peace but the Joint Committee m 1912 provided for theexecuton 
of a bond for good behnuour as nell * VVe approve of the principle ol 
the new sub section (3) of section 117 which, as an alternative to the irmie 
diate arrest allowed by the proviso to section 1 14, enables a Magistrate 
to make an interim order for security But we see no reason why the 
interim order should not be in certain cases one for security for good 
behaviour, provided that an order of this nature is not made in proceedings 
under section 107 ’ — Report of the Joint Committee (1922) 

Subsection ( 4 )— Evidence of general repnte — See this subject 
fully discussed under section no 

Prior to the amendment of this sub section evidence of general repute 
was adm ssible only in those cases where the person was a hab tual offender 
within the meaning of clauses (a) to (e) of section 1 10 It c uld not be 
adduced to pro\e under clause (f) of that section that a man is a des 
perale and dangerous character— 19 Cr L J 871 (Naii) , 43 Mad 4 So» 
29 Cal 779 9 O C 69 , 25 A W N 41 , II C W N 7S9 5 C W N 
249 , 1917 P W R 8 The«e rulings are no longer good law in 
view of the Amendment of sub section (4) of the present section which 
now allows evidence of general repute to be given to prove a man to be a 
desperate and dangerous character 

But eiidence of general repute is not admissible m a case where a 
person is called upon to furnish security under section 107 of the Code— 
25 All 373 , 1888 P R r6 

‘ Or otherwise ' — According to the general rule of interpretation the 
word ‘ otherwise must be read as meaning something e/iisdem generis 
with the particular or particulars alleged about it Applying the tjusden 
generis principle ol interpretation the nearest approach to the part culat 
general repute would be hearsay e\idence not amounting to general 
repute — 24 AWN 140 It seems difTicult to interpret the word ‘other 
wise’ in the sense m which the law would ordinarily read it but it'* 
clear that the intention of the Le,,islalure is that tlie Ma<istr itc should 
use very large discretion as to the evidence which he may admit in tic 
proceedings — /bid 

The expression ‘or otherwise would include statements made b) some 
of the CO accused amounting to a confession of ihe actual commission 
of the offence and incriminating the otl er accused— 41 All 231 

Sub icettou ( 5 ) — ABSOciated together — The words 'associated 
together apply to persons acting m concert wlictlier that conceit due 
to mutual agreement amongst theroseUe«, or the order of a common 
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mister— 9 C W N S9S (per Geidt J ) The words mean conspiracy 
■or action in concert— 25 C W N 3J4 Thus, where it was clearly 
established that the accused who were father and sons formed a 
ganp, and the exidence against them was all the same, they could be 
said to have been associated together and could be dealt with in the same 
inquir> — 13 C W N 244 

The fact that persons ire members of an undivided family would not 
by Itself render each member I able for the misconduct of any other 
member The test to be applied is whether there has been habitual 
associat on between the persons charged in respect of the misconduct 
alleged in the complaint— 1918 M W N 751 

Where no such association IS prosed 1 joint inquiry IS improper, but 
-the trial need not be set aside, unless it is shown that the accused was 
actually prejudiced or that the trial led to an improper order being passed 
—9 O C 69 9 All 452 

Even where the association of the several accused is established 
-satisfactorily, the Magistrate has a discretion to try the accused joint!) 
•or separately— 27 Cal 781 

Asjottation, what tt not —In the absence of any evidence to prove 
-that the persons constituted a gang the mere fact that they belonged to 
one tribe and Milage with a bad name is not sufficient evidence ol 
association, ard therefore they cannot be tried jointly m one and the 
same proceeding— 1895 P R 1 Thus, the fact that the accused persons 
are close neighbours and had been previously implicated m good 
many cases together does not lead to the inference that they were 
associated together in the particular offence under inquiry, and does not 
justify a joint trial of them all— 21 Cr LJ 700 (Cal ) 

The word ‘association’ cannot apply to such cases where the offence 
IS purely personal to the offender For instance the question whethei 
the per on is a habitual thief or not is personal to himself and forms 
a separate matter by itself So where four persons were charged under 
Sec. no (a) with being thieves by habit it was held that there was error 
in law in trying them all together— 4 L B R 46 

Again subsection (5) does not nuthonse a Magistrate to deal witf 
persors charged under separate sections in one and the same inquiry, 
Thus, a person called upon to give security under section 109, anc 
another person called upon to give security under sec no cannot be 
tried together m the same preceedmg — 8 0 C 91 In other words asso 
ciation implies association m the same offence, and not in differen 
offences 
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And lastly, two contending parties opposed to one another and in 
dined to commit an offence involving n bi each of the peace cannot be 
said to have been associated together, and a joint trial of such contend ng 
parties is illegal — 8 C W N i8o , 31 Mad 276 , ii C W N 472 , 14 
A L. J 268 But in 9 All 452 it has been held that such a joint trial is 
not iPso facto null and void, except where the accused has been 
prejudiced thereby 

Joint Inquiry — Separate findtns^ and evidence —Where proceedings 
are taken jointly against more persons than one under this subseciion, the 
Magistrate must come to a separate finding ac regards each of thenv 
individually — 35 Cal 929 , 37 Cal 91 , 1895 P R i , 37 All 33 The 
case of each person is to be considered on its own merits and it should 
not be allowed to be mixed up or prejudiced by that of the others— 
6 All 2t4 

Each accused is entitled to an entirely independent examination of Ins 
own case— 1909 P W R 25 , and the judgment must show that the Mag's 
trate has considered the case of each individual accused— 37 Cal 91 
The Magistrate must insist upon definite evidence being given against 
each person charged— 15 O C 253 What is evidence against one 
cannot be treated as evidence against all others without discnmimting 
between the cases of the various persons implicated— 9 All 45 * Thus 
where the evidence recorded bv the Magistrate has bearing only on 
II out of 26 persons, called upon to show cause, his order bindng 
down all the 26 persons is not valid , it is val d only as regards thos*- 
against whom the evidence is relevant — 10 C L R 335 

118 (i) If, upon such inquiry, it is proved that it 

Order to elve neccssary for keeping the peace or 
maintaining good behaviour, as the case 
may be, that the person in respect of whom the inquiry 
made should execute a bond, with or without sureties, the 
Magistrate shall make an order accordingly 
Provided — 

fitst, that no person shall be ordered to give securit) 
of a nature different from, or of an amount larger 
than, or for a period longer linn, tint «pecified in the 
order made under section 112 , 
secondly, that the amount of every bond slnll be fixed 
with due regard to the circumstances of the case and 
shall not be excessive , 
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thirdly, that, when the person in respect of whom the 
inquiry is made is a minor, the bond shall be execuled 
only by his sureties 

“If it IB proved etc ’—Evidence —These words sliow that an order 
under this section cannot be made without inquiry and Ratanlal 

585 The finding of the Magistrate must be based on clear and full 
evidence As much detail as possible should be required before making 
an order under tins section— 9 A W N 114 A finding m general terms 
that It IS for the interest of the community at large that the accused 
should be bound down for good behaviour is not sufficient— 27 Cal 656 
It IS not sufficient that the Magistrate is morally satisfied as to the 
necessity for security The Magistrate must gne his reasons for finding 
It proved that security is necessary— 10 Horn 174 

The mere fact that the accused person says that he is willing to giie 
security t > keep the peace is not the kind of proof required by this section 
as condition precedent to (he taking of security— 1917 P R 27, 1915 
P K. 34 When the accused denied the allegations but expressed hts 
willingness to execute bonds, the <rder was held to be illegal in as much 
as the accused denied every allegation on the basis of nhich he uas 
considered liable to furnish security and no evidence was taken to prove 
those allegations -30 Cr L J 105 

As to the natureof evidence, see notes under Stes >07, iio 
Procedure —An order under this section can be passed only after 
the procedure defined in sec 112 and the following sections has been 
gone through — Katanlal 121 , z Weir 56 

Order for security — For general notes as to the object of security, 
the person to be bound, the demand for fresh securit). sec notes under 
secs 106, 107, 1 10 

TVie objeta of aVvis setavon » abe paeNetiVvow and not pMwvslvw.ent of 
offences and therefore a Magistrate ought nor, when passing an order in 
terms of this section, to have any direct intention of inflicting punishment 
—7 All 67 Therefore, a Magistrate ought not to impose arbitrary condi 

tions not essential for the object m view, which it would be impossible 
for the .accused to fulfil, still less impossible conditions The order must 
not be tantamount to sa)ing that the prisoner shall not furnish any 
security at all but must go to jail It is not in the power of the 
Magistrate to pass such order The object of the U« is that the {lerson 
charged shall furnish, if be can, good and suHcient security— 22 
W. R. 37 
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According to the first proviso to this section the final order must not 
be at variance «ith the preliminary order Thus the Magistrate cannot 
vary the conditional order passed tinder Sec ti2, by imposing further 
conditions in the final order— ii O C 267, 26 A \V N 276 So also 
It s illegal to require a bond for good behaviour, when the notice was to 
show cause with respect to keeping the peace— 25 Cal 798 Similarly 
the Magistrate is not competent o demand security with reference to 
Sec no when the preliminary order was with reference to sec 109— 
U B R (1897 — iqot) 24 (In such a case, the proper course is to 
institute fresh proceedings— Again, the Magistrate is not justified 
m demanding the security for a larger amount that what was comrruni 
cated to the accused m the preliminary order— 1907 P W R ii , 18 
\V R 6r , nor is he justified m demanding sureties when the summons 
made no mention of sureties at all— 18 \V R 61 

In cases where heavier security is deemed necessary, the Magistrate 
ought to issue fresh summons setting forth the amount intended to be 
taken — 18 W R 61 

Moreover, the Magistrate cannot make the final order for security 
for a longer period than what was mentioned in the notice— Mad 47 * 

Sttpplementary order for larger security — A Magistrate passed ar 
order directing certain persons to furnish security m certain amounts 
A month later, he passed another order directing that one of the accused 
should furnish security in a much bigger sum, and staling that he had 
oterlooked that the accused had been called upon m the preliminary 
order to furnish a larger security It was held that the second order 
vras ultra vires After the Magistrate had finished his case, it "as 
beyond his power to alter the order— 17 A L J 335 

Amount of security — Under proviso (2), the amount of bond shall 
be fixed with due regard to the circumstances of the case and shall not 
be excessive— 16 Bom 372 6 All 714, i C L R 268, 2 Cal no 
In fixing the amount of security, the Magistrate should have due regard 
to the circumstances of the case, and the security should not be dispropor 
tionatc to the ability < f the accused to furnish it, with reference to his 
status in hfe— i6Bom 372 , 1900 P R 17, 5 S L R 10 , 22 W. F 
74, 4M. H C R App 46 The amount should be such as to giicih* 
accused a fur chance of complying with the conditions of the securityi 
and the Magistrate should not fix an amount for which there is a 
probability of the accused being unable to find security— 1900 P K J7 4 
M H C R App 46 2 Cal 384 When the accused is unable to gno 
security fot the amount required and remains in jail, it is an index 
that the Magistrate has not exercised a proper discretion infixing the 
amount— 23 All 80 
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In fixing the amount the Mngistrale should lo lie to the meins of the 
party himself and not to that of his mister — 22 W R 70,1890? R 
30 , 1900 P R 24 , 1900 P R 17 

House property as security — ^The accused was ordered under 
this section to furnish 1 bond for Rs 200 and a respectable surety 
Such a surety came forward and ofiered security in the shape of 
house property worth Rs 500 The Magistrate rejected the security 
It U1S held that the surety being respectable and the house being 
worth Rs SCO should have been accepted, though it was true that 
only moieible propert) could be attached and sold during the surety’s 
lifetime for the recovery of the penalty — 16 A L. J 503 

Minor —In case of 1 minor the bond shill be executed only by his 
sureties See provisos The reason for this proviso is no doubt the 
incapacity of the minor to contract — 4L B R 12 

This proviso, however, does not apply to bonds of first offenders 
released on probation under Sec 562—4 L B R is 

EeTision by High Court —The High Court is not a Court of 
Appeal for purposes of cases under section 1 10 and it is only m a very 
rate case (hat it will interfere— 20 Cr L J 689 (All) The power to 
demand security from suspected persons is a power that is almost as 
much of an executive as of a judicial nature , and the jurisdiction with 
which the Magistrate is maested avith regard to suspected persons is 
a very large one It avould be going counter to the spirit of the Code 
to gne to persons ordered to furnish security a remedy m the nature of 
an appeal to the High Court, which has not been granted to them by 
the Legislature Therefore the High Court will interfere avith the 
orders passed by a Magistrate only on the ve-y clearest and strongest 
grounds which demonstrate that there has been in the particular case a 
gross mis carnage of justice— 1889 P H 23 Thus, the High Court will 
interfere m revision avhere there is no evidence on the record-1912 
P L. R 195 , 14 A L J 215 , or where there is nothing on the record 
to show that an inquiry as required by section 1 17 was held — 37 All 
3 o,I4A.L j 215 , or avhere the judgment of theDistnct Judge deciding 
an appeal under section no is a arery short one and doei not show that 
evidence was all examined and carefully weighed — 14 A L J 279 , 
13 Cr L J 9 (All) , or where the Magistrate disbelieved the evidence 
produced by the accused without any substantial reason — 13 A L. J 
1046 , 13 A L J 1055 , or where the Magistrate has not given due 
effect to the evidence for the, defence— 17 Cr L J 461 (All) , or where 
the Lower Appellate Court in hearing the appeal has not taken the 
trouble to rehear the case -17 Cr L J 461 (All) 

Appeal —See sec 406. 
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119 If, on an inquiry under section 117 , it is not proved 

Discharee of person it is neCcssary for keeping the peace 

informed aeainat. maintaining good behaviour, as the 

case may be, that the person in respect of whom the inquiry 
IS made, should execute a bond, the Magistrate shall make 
an entry on the record to that effect, and if such person 
IS in custody only for the purposes of the inquiry, shall 
lelease him, or, if such person is not in custody, shall dis- 
charge him. 

“Discharge” —In 33 Mad 85, it has been held that the word 
‘discharge’ means merely a permission to depart It is not used m the 
same sense .as it is used in Sec 437 (now 436) so as to enable further 
proceedings being instituted under that section against the person dis 
charged under this section See also 191 1 P R 6 ; 19 A L J 985 , 19’4 
U B R 3 5 27 Cal. 662 But the contrary view is held m 24 
All 148 } ig A W N 203 ; 21 All 107 See notes under Sec 43^ 

[This question depends upon the more general and much disputed 
question as to whether the person proceeded against under this chapter 
may be said to be an accused person or not. See notes under sec. 107] 

C — Pioceedtngs tn all Cases subsequent to Otdet to funitsh 
Security, 

120 (l) If any person, in respect of whom an order re- 
commencement of quiring security is made under section 106 

pertodlor which ' , , . , , 

eecuriiy Is required. or section 1 1 8, IS, at the time sucli orocr 

is made, sentenced to, or undergoing a sentence of, imprisoii- 
fnent. the period for winch such security is required sViaU 
commence on the e.xpiration of such sentence 

{ 2 \ In other cases such period shall commence on the 
■date of such order unless the Magistrate, for sufficient reason, 
fives a later date. 

After the expiration of the sentence — Under this section, 
con\ ict undergoing a sentence of imprisonment cannot be obliged to 
^i\e securit), until tlic imprisonment ends ; nor enn an order for 
imprisonment (under Sec. 1231 in def'iult he made till then— Rannld 
yf’S , 4 Bof"- I R 934 . 5 I B R 34 f =2 Cr I. J 9; (All) . >5 
S I. K. 203 If in the meantime, le is convicted of another ofience 
•and sentenced to a fresh term of imprisonment, the order for sccurit) 
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should no* be pissed ninlit ificr the eipirj of both imprisonments— 
KAianlil 774 

The accuicd was consicted under see 147 I. I’ C. but wns 
Tcleiscd on bul pending in appeal igimst the consiction While 
be *fis on bill, proceedings werc.tahen igimst him under see no, 
of this Code and he was ordered to (urn sh security or in default to 
under^,o imprisonment Uis appeal was afterwards dismissed and the 
Magistrate ordered tint as he was undefRomg imprisonment in default 
of fum shing security, the sentence under sec 147 I F C would 
commence after the etpiry of the sentence under sec. lloCr P. C 
Held that the order was illegal, being m contras entton of subsection 
(1) of this section- 21 Cr I J Q5 (All ) 

Sabseclion (a) —t txim: ItUr dttf —The object of this subsection 
IS to allow a Magistrate to grant time to the accused instead of at 
once proceeding to order imprisonment as if in default This is shown 
by Sec. ra3 which prondes that the seciirit) may be given on or 
before the dite on which the period for such sec»ntj commences— 4 C 
W. N*. 1:1 

I reth jfcunfj —A second order requiring further sccuritj from 
the same person to commence on the expiration of the term of security 
ftiread) gnen, pissed during the continuance of the first one. is not a 
proper order If at the end of the period the act mioKing a breach 
of the peace is still continued, a further security can be demanded on 
fresh proceedings being properly taken— 4 C W N tat 

121 The bond to be executed by any such person 
shall bind him to keep the peace or 

Content* ot bond . i , , 

to be of good behaviour, as the case 
tnay be, and tn tlie latter case the commission or attempt 
to commit, or the abetment of, any offence punishable with 
imprisonment, \/hcrever it may be committed, is a breach 
of the bond 

Breach of bond for keeping peace —A bond for keeping the peace 
will not be forfeited by the commission of atij offence It can be 
forfeited onl> by the commission of offences likely m iheir consequences 
to cause a breich of the peice Thus i eoniiction for theft or wrongful 
confinement or extortion (18 W R 63! or for abduction (.906 P R 6) 
•or for a secret attempt to poison a person (1914 P R ai) will not 
entail a forfeiture of the bond 

In 2 Mid 169, however, it is held that it is not necessarj that some 
actually punishable offence should be commuted All that is necessary to 
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show IS that some act was done which was likely in its consequence to 
provoke a breach of the the peace 

A bond to keep the peace may be forfeited on any breach of the peace, 
whether the assault was committed against the person at whose charge the 
original order uas framed or not— 15 \V R 14 It is also immatenal 
whether the accused committed the act with his own hands or instigated 
other persons to do it In either case the bond is forfeited — 2 Mad 169 
But the fact of the accused being the servant of one for whose benefit the 
breach was committed is not sufficient to forfeit the bond— i r W R 52 
Breach of bond for good behavioor —A bond for good behaviour 
will be forfeited by the commission of any offence Thus a conviction 
for causing grievous hurt (1915 P R 10) or for d shonest receipt 
of stolen property (rgto P R 28) or a conviction under Sec 13 
of the Gambling Act III of 1867 (26 A VV N 13) would amount toa 
breach of the bond But in order to make the surety liable, the con 
viction must be for an offence similar to that for which security was- 
given— 1913 P R 15 (fully cited belou ) 

But an actual commission of the offence is necessary for the forfeiture 
of the bond Where a person bound down under Sec 109 was found 
to be in possession of costly clothes for which he could not satisfactorily 
account, it was held that the bond should not be forfeited since there 
was no proof that actual theft had taken place— 2 Weir 57 The offence 

may be committed anywhere If the bond is entered into in one district, 

and the accused is convicted of committing an assualt in another district, 
the bond is forfeited and the Magistrate of the former district can pro 
cecd against the accused under this sect on — aB L R App it 

An offence committed in a Native State would also amount toa 
breach of the bond — igio P R 28 , but see contra 1918 P R 26 

A second order for security for good behaviour during the term of a 
previous bond for the same is not a breach of the previous bond fw 
good behaviour — U B R (1892 — 1896) 20 

Effect of breach of bond — When a person forfeits a bond by be ng 
convicted of an offence, the amount of the forfeited bond may be 
recovered, but he cannot be forthwith imprisoned for the unexpired 
portion ol the term for vvhich security was taken The Magstrates 
remedy is to take fresh proceed ngs under this Chapter — 28 All 629 
Liability of jurcty — When men stand surely in respect of section 
1 10, It IS to be understood that they undertake liability for only such 
good conduct on the part of the principal as is ind cated I y the cir 
cumstances under vvhicli tlie seainty was demanded it is unjust to hold 
that they are compelled to undergo liabil ty for any concciv able form of 
offence committed by the person for whom tl cy stood surety Thus- 
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%vhere a person \\as required to gi\e security for being suspected as a 
thief and a habitual receiver of stolen property, and a resident of another 
village «as accepted as his surely, and the principal offender was subse 
quently convicted under sec 326 1 P C, it was held that the surety 
should always be treated in a considerate manner and he should not be 
held liable for sudden acts of violence committed by the principal 
especially when the suret) was a resident of another village and had no 
possible opportunity of controlling the everyday life of the offender— 

19*3 P R rs 

In 1915 P R 10, under similar circumstance*, the sureties were not 
altogether exempted but were orderei to pay a reduced penally e 
R« 500 instead of Rs 1000 

Accused io be allotued to enter on defence —A Magistrate is not 
justified m forfeiting a recognisance under this section without giving the- 
parly charged with the breach an opportunity to cross examine the 
witnesses upon whose evidence the rule toshow cause has been issued— 4 
Cal 865 

122 A Magis 122 ii) A Magistrate may refuse 
Pow.r.or.i.<i *0 suretv 

•uretiM refuse to ofTcred, or may reject any 

accept any surety surely previously accepted by htm or 
offered under tins Ins predecessor under this Chapter on 
Chapter, on tlie the ground that such surety is an unfit 
ground that, for person for the purposes of the bond 
reasons to be re- Provided that, before so refusing to 
corded by the acceptor rejecting any such surely, he 
Magistrate, such shall ciiher himself hold an inquiry 

surety is an unfit on oath into the fitness of the surety 
person or cause such inquiry to 6e he/d and a 

report to be made thereon by a Magis- 
trate subordinate to him 

( 2 ) Such Magistrate shall before hold- 
ing the inquiry give reasonable notice 
to the surety and to the person by 
whom the surety was offered and shall 
in making the inquiry' record the sub 
stance of the evidence adduced before 
him 
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(3) If the M*»gistrate is satisfied after 
considering the evidence so adduced 
either before him or before a Magistrate 
deputed under sub section (i) and the 
report of such Magistrate (if any), that 
the surety is an unfit person for the 
purposes of the bond, he shall make an 
order refusing to accept or rejecting, as 
the case may be, such surely and record 
mg his reasons for so doing 

Provided tliat, before making an 
order rejecting any surety who has 
previously been accepted, the Magistrate 
shall issue his summons or warrant as 
he thinks fit and cause the person for 
whom the surety is bound to appear or 
to be brought before him 

Change —The whole section has been newl> drafted b> Sec 20 of 
the Criminal Procedure Code Amendment Act (X /III of 

The main changes introduced by this new section nre —(i) rcjeciion 
of n surety previously accepted , (3) inquiry into the fitness of a surety , 
and (3) delegation of such inquiry to n subordin-ite Migisirnte The 
reasons ha\e been stated below m their proper places 

Magistrate — The word 'Magistrate in ihis «c tion implie» the M'lgn 
trnte who made the order under sec i »8, or his successor in office who 

rs propcrlj seized of the inquiry— 5 S L R 87 

Rejection of snreties —The question ns to whether a psriicuHr 
person is fit to sfniid ns surctv or not, is n mn ter for the decision of 
the Migistrnte His discretion in ihi- miticr n not fettered in nnj wsy*" 

R C I J 243 • 3t C \V N 9»5 The question in c\cr) cn e is one of 
discretion nnd wlnt the Court Ins *0 look to is whether under the 
circumstances of each particular case ihe order rejecting the secitnt' 

IS a proper and reasonable order— 21 C W N 95 Ilut tins discre 
tion to accept or reject a surety must be exercised only after a 
satisfactory inquiry m accordance with law — 12 A I J 1004, A" 
Cal 706 43 Cal lo-*4 He can refuse or accept any s trely only 
on \alid and reasonable grounds— 22 %V K 37 lo C \V \ lo'? 

’I C NV N 925 • "md on tangible evidence recorded and con*' 
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•dered by him— 18 A L J 324 So tong as the sureties ire of a satis 
factory class, and the security offered IS good and sufficient, the Magis 
trate is not justified m rejecting them — 7 N W P H C R 249 
Sureties ought not to be rejected merely on the strengthjof reports of the 
Police) 15 O C 263 , 18 A L J ?J4 20 A L J 760 , 12 A L J 1004) 
avithout giMng them an oppartumly of meeting any allegations t’ at may 
be made against them— 15 Cr 1 J 727 (All ) So also, mere conjectures 
and surmises are not enough to reject a ‘iirety — to C W N 1027 Even a 
Magistrate cannot rely on his own personal knowledge inrrjeciinga 
surely— 7 S L. R 94 W hen a Magistrate recenes private information 
that the sureties are bad characters, he ought not to reject them on that 
information alone He should bring the information to the notice of 
■the sureties and give them an opportunity of controverting it — 14 C W 
N 709 

Before the amendment of this section it was held that when a person 
bad been once accepted as a surety, he could not be rejected subsequent 
ly as an unfit person— t C W N 394. 1905 P R 16 But those 
decisions are now rendered obsolete by reason of the addition of the words 
■•‘may reject any surety previously accepted ‘We have adopted the 
suggestion that the provisions of the new section 122 should be 
elaborated so as to enable a Magistrate to reject a suretj previously 
accepted by him or his predecessor —lieporl of the Joint Commiltte 
(1912) The last proviso prescribes a procedure to be followed in such 
4a case 

Test as to fitoess —Accord ng to the Allahabad High Court the 
piimary te»t is whether the surely can exercise proper influence over the 
person who has been bound over— 8 A L J 785 Mere pecuniary 
fitnesisn t the only test of his fitness — •*0 All 206 The object of requiring 
security for good behaviour is not to obtain money for the Crown by the 
forfeiture of recognisances but to ensure that the accused should be of 
good behaviour it is therefore rea»onable to expect that the sureties 
should not be men resid ng at such a distance as would make it unhkel) 
that they cou d exercise aoj control over the accused— 20 All 2c6 
15 A W N 143, 18 A W N 199 15 A L, J 84S But although it 

IS reasonable to expect and require that the sureties to be tendered 
should not be sureties from such a distance as would make it unlikcl) 
that the) could exercise <*n) control over the men for whom they are 
Milling to stand sureties, yet the rejection by a Magi trate of sureties 
on the mere ground that thej live at a distance from the village of the 
accused, without any judicial enquiry, is not a proper order and should 
be set aside — 15 A L J 848,16 A I-. J 263 
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According to the Burma Chief Court the sureties must be persons 
who are m a position to influence the accused and likely to be able to- 
restrain him and who can forfeit the amount of the bond if the accus 
ed fails to do so— 8 Bur L T 53 In other words, both moral and 
pecuniary fitness is required This is also the view m Sind — i SLR 
46 In Oudh It has been held that a surety 'ihould not be rejected 00 
the mere ground that he lived 4 miles away from the accused and that 
he looked like a boy and inexperienced and would consequently be too 
weak to take proper case of the accused — 24 O C 293 

According to the Bombay High Court, the condition attached to a 
surety bond that he should be able tocontr >1 the accused is not a desirable 
condition — 16 Bom L R 138 Therefore where the suretiei offered 
were solvent and respectable, the mere fact that they lived at some 
distance from the persons bound over and were not in a position to excr 
cise control over those persons was not a good ground for their non 
acceptance — 44 Bom 385 

In Calcutta, however, there is a conflict of decisions* as to whether 
the pecuniary or moral fitness is the primary test In 6 C W N 593 

35 Cal 400, 13 C W N chx. It has been held that the primary lest is 

whether the surety is a person of sufficient substance to warrant his 
being accepted, and the fact that he cannot supervite or control the 
person bound down or that he is not a resident ol the same Milage is 
not material In 37 Cal <>t and 43 Cal 1014 a failure by the sureties 
to show that they could exercise proper control over the accused was 
held to be not a proper ground of their rejection In 37 Cal 446 it has 
been held that pecuniary test is the primary test but there may be other 
objections and such objection must be dealt with in each case as it ar ses 
In 3 C L J S 7 S hovcver, the fact that the sureties were not men of 
sufficient property were not he'd to be a sufficient ground for unfftnesf 
And in 41 Ca' 764, and 44 Cal 737 the fact that the sureties would 
not be able to exercise proper control over the accused who was * 
notorious dacoit was held to be a proper ground of unfitness of the 
sureties 

[In the Amendment Bill of 1914 u was expressly provided that the 
Magistrate would be able to reject a surety on any one of the following 
grounds, vii (a) that he was not of good moral character , or(b) that he 
was not of sufficient means to cntbtc him to fulfil his pecuniary 1 ability 
under the bind , or(cl that be wis unable to control the movements 
or actions of the person by whom the bond was executed But the Select 
Committee of J916 did not accept tl 11 amendment, and obsersed ' 
think that it would be a mistake to attempt any definition of unfitness for 
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ithe purpose of acceptance of a surety, and we recommend that 'CC 
122 should be left unaffected” The Joint Committee of 1922, however, 
agaio added thoie clauses, but during the debate in the Legislative 
Assembly they were again deleted ] 

The suffcency of a surety has to be considered from a general view 
-of his stabil ty and the properly which he holds, anr’ in order to decide 
as to his stability, it is not correct to look only to his moveable properties , 
but his immoveable properties should also be taken into consideration 
—17 Cr L. J 91 (Cal ) 

Relaftomhip no disquaUficatton — The fact that the sureties offered 
are the relations of the accused, far from being a disqualification, is a 
■circumstance which would be an additional qualification, if the sureties 
are m other respects suitable— 25 AH 131 , 10 C W N 1027 , 1914 P. 

6 , 16 Bom L R 138 , i S L R 3 , 22 Cr L J 22 (All ) 

Previous convichon not a disqualification — The proposed surety is 
not to be considered as unfit by reason of the fact that he was on one 
•occtsion convicted of offence*— 22 Cr L J 483 (Cal ) , 26 All 189 , 25 
C W, N 140 , or that he was once challaned in a theft case— 18 A L J. 

Witness not disqualified —The fact that the proposed surety has 
given evidence in favour of the accused m the proceeding which resulted 
tn the order for furnishing security does not] disqualify him from standing 
as a surety for the accused— 15 Cr L J 727 (All) So also the fact 
that the persons offered as sureties helped the accused in his defence is 
no ground of rejecting them — 16 A L J 263 

Inquiry into the fitness of sureties — Before the amendment of 
1923, this section did not expressly provide for holding an inquiry into 
the fitness of a surety before accepting or rejecting him But the case 
law on this subject (see the cases cweAsufira under heading “Rejection of 
sureties") shows that such an inquiry was considerd as essential 

Under the present section, the Magistrate can delegate the inquiry to 
a subordinate Magistrate But under the old law it was consistently 
held m i string of decisions that the Magistrate ought himself to make 
the inquiry into the sufficiency or otherwise of sureties , he could not dele 
gate th' ta«k to a subordinate Magistrate or to any other person— 27 AH 
293 ; 26 All 371 25 All 272 , 1936 P R, 18 , 1997 P W R 7 . »9«4 
P R 6, 18 A W N IS4 , I A L J 601 tg O C 263 , 2 S L. R 11 , 
5SLRS7,I2ALJ 1004 , 43 Cal 1024 , nor could he send the bond 
toaTahsildar for report— 1906 P R iS These cases should no longer 
be taken as authontatn e. 
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Where questions of fict are raised the Magistrate ought to inquire 
into the sufficiency of the security himself, and should not be guided b> 
the report submitted by the Police — t A L J 6or , 27 All 293 , 15 0 
C 263 , 4’ Cal 706 , 3 C L J 575 10 C W N 1027 

A Magistrate of one district has no jurisdiction to make an inquiry 
into the suffic ency < f security taken under sec 109 from a vagrant by a 
Magistrate of another district, even if the latter authorises the former to 
do so, as a Magistrate of one district has no power to delegate h s powers 
to a Magistrate of another district — 1916 P W R 52 

evidence — The inquiry is to be conducted judically, and the 
Magistrate has power to call for and record evidence upon oath or 
affirmation , any false statement will render the deponent punishable— 26 
All 371 This IS expressly provided for m the present sect on 

It IS the duty of the Magistrate to examine the sureties as to their 
fitness, take such evidence as the accused may give and base his decnion 
on the evidence so recorded He cannot dispense with the inquiry and 
refuse to take evidence— 7 S L R 94 If anv information is deiived 
from Police report, u is the duty of the Magistrate to take evidence as to 
tl e basis of tl at report and to lome to a decision thereon— 15 0 C 

263 He cannot properly base his oider on an adverse opinion formed 

on statements which no judicial tribunal could accept as evidence— 8 S 
L R 173 

Recording reasons —The Magistrate in rejecting a surety must 
record bis reason'* for domk. so in his own vvriiing— 14 C W N 7^9 > 37 
Cal 91 , 44 Horn 385 When a Magistrate failed to record the reasons 
and in his explanation to the High Court staled that he did not remember 
the exact circumstances, the order rejecting the sureties was set aside— 
13 C W N wvn 

Interfeteace by High Court — Ihe question whether a particular 
person IS or is not a fit person to stand as surety is one for ihe decision 
of ihe Magistrate and is left to lii» discretion His discretion in ih 5 
matter IS not fettered in any wa^— 13 C W K bo and the High Court 
will not lightly interfere — 12 A L J 1004 llul if the discretion ha* 
not been judicially exercised (15 Cr I J 737 All ), for instance, where 
n> reasons arc given why a surely was rejected (13 C W N xxvii) the 
Ihoh Court will interfere 

123 (i) If any person orderctl to give security under sec- 

. . tion loGoracction i iS does not give such 
Imprlion*"*"*''’ " , 

dtfiuit oi •«curny sccurity on or before the dale on which 

the period for which such security is to be given commences 
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he shall, evcept nt ihe case ne\t hcreimficr meniioiteil he 
committed to prison, or, if he is already in prison, be defamed 
in prison until such period c\pircs or until within Mich 
period he pives the securit\ to the Court or Magistrate who 
made the order requiring it 

(2) When Mich person Ins been ordered by a Magistrate 

to give scciiritv for a period exceeding 

Proceeding* when to ” ^ ‘ 

coort**^or*’**coor ”*0^1 onc > ear, siich Magistr de shall, if such 
®***'®" person docs not give such security as 

aforesaid, issue a warrant directing him to be defamed in 
prison pending the orders of the Sessions Judge or, if such 
Magistrate is a Presidency Magistrate, pending the orders 
of the High Court , and the p^ocecdmg^ shall be laid, as 
soon as conveniently may be. before such Court 

(3) Such Court, after examining such proceedings and 
requiring from the Magistrate any further information or 
evidence which it thinks necessar), may pass such order on 
the case as it thinks lit 

Provided that the period (if anj) for which any person 
IS imprisoned for failure to give security shall not exceed 
three years 

{3 A) Jf security has been tequtied in the cottise 0/ the 
same proceedings from two or uioie /eisons tn respect of 
any one of whom the proceedings are refen ed to the Sessions 
fudge or the High Court under sub section {2) such lefetence 
shall also include the case of any other of suck pet sons who 
has been ordered to give security and the provisions of sub- 
sections {2) and (j) shall in that event apply to the case of 
suck other peison also, except that the period (if any) for 
which he may be tmptisoned shill not exceed the period for 
which he was ordeied to give seairity 

(?ff) A Sessions fudge may tn his discretion transfer 
any proceedings laid before htm under sub section (2) or sub- 
section (3A) to an Additional Sessions Judge or Assistant 
Sessions Judge and upon such transfer, such Additional Sessions 
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Judge or Assistant Sessions Judge may exercise the pozveis of a 
Sessions fudge under this section in respect of such pioceedtngs 
(4) If the security is tendered to the officer in charge 
of the jail, he shall forthwith refer the matter to the Court 
or Magistrate who made the order, and shall await the orders 
of such Court or Magistrate. 


Kind oi Imprlson- 
>ment. 


(5) Imprisonment for failure to give 
security for keeping the peace shall be 


simple. 

(6) Imprisonment for fail- 
ure to give security for good 
behaviour may be rigorous or 
simple as the^Court or Magis- 
trate in each case directs. 


(6) Imprisonment for fail- 
ure to give security for good 
behaviour where the prO' 
ceedings have been taken under 
Section 108 or Section log, he 
simple and, zvhere the pro* 
ceedings have been taken under 
Section no be rigorous or 
simple as the Court or Magis- 
trate in each case directs. 


Change —Subsections (3 A) and (3 B) and the italicised words in 
subsection (6) hive been added by sec 21 of the Criminal Procedure 
Code Amendcceni Act (Will of 1923) The reasons are stated 
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Section mandatory — Where 1 Migtslnte pisses in order under 
Sec u8, no d scrclion ii illotted to him under Sec >23, ind he is 
bound to imprison forthwith 1 person whocinnot gt\e security on the 
date the order is made. If from iny cause, the accused has not had 1 
reasonable opportunity of furnishing sureties, the only legal method of 
giving him time is to postpone, for such period as may be deemed 
necessary, the mahing of the order under this section iwraidinK imprison 
ment m default of secuiity—Ar»/ Circ Ch \LIV p 168 

AVhete a person wjs ordered to execute a bond and find sureties on 
17 12-07, snd he was sentenced to imprisonment on default on 24 2-09 the 
order for imprisonment wax held to be illegal— 6 M L. T 30S 

Person already under imprisonment —If the person against 
whom an order under this section is passed is already under imprison 
ment as a substantive punishment for some oITjncc, the order under this 
section should not be passed until nfler the expiry of the term of imprison 
ment— ‘RatanUl 765 , 4 Rom L R 934 A sentence under this 
section cannot run concurrently with any other sentence of imprisonment 
which the person is undergoing— 16 Cr L. J 272 (Mad ) See 
section 120 

If a person already imprisoned is sentenced under this *ec(ion, he is 
simply ordered to be detained in prison See subsection (i) No 
warrant for such detention is necessary— Ratanhl 511 

Subse^neot imprisonraent.— If the accused while uudergoing an 
imprisonment under this section is convicted of an ofTence and sentenced 
to a term of imprisonment the sentence for the substantive ofTence must 
commence at once, and should not be postponed to take effect after the 
expiration of the impriaonmcnt awarded under this section— Ratanlal 970 , 
t Bur L. R 364 , 16 Cr L J 6^2 (Mad) , 5 Bom L R 26 6 Bom. 
L R 109S The reason is that the substantive sentence is a punitive 
sentence whereas a sentence under this section is merely a preventive 
sentence, and therefore the former must be given efTect to first But 
in 30 All 334 It was held that the sentence under this section must be 
carried out first 

In 34 Bom 326 and r P L J 212 it was held however, that the two 
sentences must run concurrently 

Period of imprisonment — The period of imprisonment in default 
of security should be the same as the period for which security was 
demanded under sec 118 It should be neither for a longer nor a shorter 
lerm Thus, an order requiring security for good behaviour for a period 
of six months, and in default, awarding rigorous imprisonment for three 
months is wrong and bad in form— Ratanlal 584 , 23 All. 422 If 
the Magistrate thinks that the tenn of imprisonment should be shorter, 
»3 
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Judge or Assistant Sessions Judge may exercise the poweis of a 
Sessions fudge under this section in respect of such pioceedings 
(4) If the security is tendered to the officer in charge 
of the jail, he shall forthwith refer the matter to the Court 
or Magistrate who made the order, and shall await the orders 
of such Court or Magistrate 

K1.4 «i imp.UM- ( 5 ) Imprisonment for failure to give 
security for keeping the peace shall be 

simple. 

(6) Imprisonment for faiU (6) Imprisonment for fell 
ure to give security for good ure to give security for good 
behaviour may be rigorous or behaviour j/w//, where the pro 
simple as the Court or Magis ceedtngs have been taken under 
trate in each case directs Section 108 or Section log he 

simple and, inhere the pto 
ceedtngs have been taken under 
Section no be rigorous or 
simple as the Court or Magis 
trate in each case directs 


Change —Subsections (3 A) and (3 B) and the italicised words m 
subsection (6) have been aoded by sec 21 of the Criminal Procedure 
Code Amendment Act (XVIII of 1923' The reasons are stated 
below 

Imprisonment la default of aecarity —The imprisonment in default 
of furnishing security is provided as a protection to society agunst the 
perpetration of ihe crime, and not as i punishment for a crime comm tt 
ed , and being made conditional m default of finding socuriiyt it 

and reasonable that the individual should be affordeda fair chance of 
complying with the required conditions of security — 2 Cat 384 , 4 
C R App 46 Therefore, where the Magistrate ordered the accused 

togi\e security of a description which it must necessarily be ditficuh 
to find, and directed that m default of giving the security the iinpino'' 
ment would be rigorous such an cxeici't of discrciion is unreasonab ' 
and bad — i C I R 2O8 

There must be actual fatlute to gi\c *ccunl>, in order to enable tbe 
Magistrate to pass an order under this Section So an order for ui'pi 
sonment passed m of default in gising secuntj was bad-" 

Hatanlal 5 t». 39 S 
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Reference h) Mirc^tiratc to Iln^k Court —If ihe Sessions Judge, on 
n reference made under this section refuses to confirm the order of 
the Magistrate passed under sec 1 18, and discharges the person called 
upon to furnish securitj, the Magistrate cannot refer the case to the High 
Court If the Magistrate is diisitisficd with the order of the Sessions 
Judge his proper course is to ask the Public Prosecutor tomose the High 
Court for revision— 23 Cal 249, eSAIl 91 

Sub section ( 3 )—/ wc/wrc on reference —On a reference made to 
h m under subsection I2) the Sessions Judge should give notice to the 
accused -25 All 375,27 Cal 636 and allow him to be defended by a 
pleader— 2j Cal 493 Cal 6,6,4 C W N 797 Although the 
Code has made no provision for giving notice to the accused before 
disposing of references under this section, still it 1$ ihe duty of the 
Sessions Judge to give such notice , where it was not given, the High 
Court severely condemned the procedure as amounting to a denial of 
justice-2S All 375 

The Judge is bound to go into the merits of the case— 35 Bom 271 } 
it IS his duty to consider the evidence and to pass an order after doing so, 
and not as mere matter of course— 1910 P R 29 He should consider 
the case of each individual prisoner— 37 Cal 91, and must pass his own 
order, and not merely confirm the order passed by the Magistrate— 19 
AWN 151 ,6 C P L R 27 A mere confirmation of the Magistrate’s 
order without any resular enquiry is not a sufficient compliance with the 
taw under this section He is bound to examine the proceedings as a 
Judge, tint IS, whether they are in due accordance with law and correct as 
to procedure and to form his own judgment whether upon the evidence 
given m the case and for the reason* given by the Magistrate the 
Magistrate’s order was correct — L. B R (1900—1902)75 Where the 
order is m reference to section no he is bound to find a special ground 
on which the order is passed and it is not sufficient to find in mere general 
terms that it is for the interests of the community at large that the 
accused should be bound over to be of good behaviour — 27 Cal 656 

Remand — In 24 Cal 155 (which was decided when the 1882 Code 
was in force) it was he d that the Sess ons Judge was not competent to 
remand a case to the Magistrate to take further evidence But now the 
words ‘ requiring from the Magistrate inewly added in the 1898 Code) 
show that the Sessions Judge i> competent to do so 

Term of impnsoni tent — Although a Sessions Judge is competent to 
direct under subsection (3) that the person be imprisoned for any term 
not exceeding three >ears, yet It IS advisable that the term should always 
be the raw/r as the period for which security was ordered to be given-23 
All 422 , 4 L B R 135 
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the proper course is to report the matter to the District Magistrate for 
taking action under section 124— Ratanlal 668 So also an order 
awarding imprisonment in default of security for a period longer than 
that for which the accused »s called upon to give security is illegal— 3 
Weir 57 

The period of imprisonment must be definite , an order directing the 
accused to be imprisoned untd he gives secacity is bid— 8 Cal 644 

Subsection (2) —This ^ub section has reference only to the case 
where IS made m finding security If the security is given, the 
section does not apply and no reference to the Court of Session is 
necessary— 33 Cal 62t , 40 All 39 Nor is the reference to the Sessions 
Judge necc'sary for confirmation when the Magistrate passes an order 
for furnishing security for more than one year and no default is made— 
L B R (1872 93) 279 

When a ifagisirate passes an order for furnishing security for a 
period exceeding one year, and default is made, imprisonment for default 
cannot be awarded by the Magistrate All he is empowered to do is to 
detain the accused pending the order of the Sessions Judge— 4 L B R 
735 , U B R (1897 28 , 1974 P R 6 21 Cr L. J 623 (Lah ) If 

the Magistrate passes an order for imprisonment, it will be bid and it will 
not be cured by the District Magistrate reducing on appeal the period 
of security as well as th* term of imprisonment to one year— 2 Weir 
57 Even a Magistrate cannot pass an order of imprisonment and 
then send his order for confirmation to the Sessions Judge— 19 A W N 
151, because the proceedings referred to the Sessions Judge are not 
laid before him for the purpose of confirming ihe order of the Magistrate 
they are laid before him for passing bis own order — 4 L B R 735 » ^ 
C P L R 27 , see also 23 A W N 28, where the order of the Migis 
trate was disapproved of by the High Court as being made without juris 
diction, but the High Court declined to interfere, loldmg tint the order 
of the Migistntc may be taken as an order of the Sessions Judge who 
confirmed it 

Recordin'; c" idtttce — A Presidency Migistntc is bound to record 
ev idcncc in 1 CISC when lie mikes 1 reference to the High Court — 13 
C W N 3*8 

'T'ccee itnz icir’ — Cumulthie fontt — A Migistntc cannot 

Icgill) imilginntc secs 109 ard no, md require the execution of two 
bonds for good bchiviour for in iggrcgilc period of iS months, and m 
dcfiuU of the sime be ng furnished, commit to prison for 18 months’ 
Timorous imprisonment At in> rite, in «uch case, the provisions of sec 
jrj (2) should be obserred— Hitanlil 946 
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Refttencch} M^t^strate to Ihf^k Court — If the Sessions Judge, on 
n reference made under this section refuses to confirm the order of 
the Magistrate passed under sec 118, and discharges the person called 
upon to furnish sccurit), the Magistrate cannot refer the case to the High 
Court If the Magistrate >s dissatisfied with the order of the Sessions 
Judge his proper course is to ask the Public Prosecutor iomo\e the High 
Court for revision— 23 Cal 249, 28 All 91 

Sab section {3)—/ rverr/wre on rtjtrence —On a reference made to 
h m under subsection (2) the Sessions Judge should give notice to the 
accused -25 All 37S ■ ^7 Cal 6j6 and allow him to be defended by a 
pleader— 23 Cal 493 27 Cal 6,6.4 C W N 797 Although the 
Code has made no proiision for gmng notice to the accused before 
disposing of references under this section, still it 1$ the duty of the 
Sessions Judge to gi\e such notice , avhere it uas not given, the High 
Court severely condemned the procedure as amounting to a denial of 
justice— 25 All 375 

The Judge IS bound to go into the meiits of the case— 35 Bom 271; 
it IS his duty to consider the evidence and to pass an order after doing so, 
and not as mere matter of course— 1910 P R 29 He should consider 
the case of each individual prisoner— 37 Cal 91, and must pass his own 
order, and not merely confirm the order passed by the Magistrate— 19 
A W N *51 , 6 C P L R 27 A mere confirmation of the Magistrate’s 
order without any regular enquiry is not a sufficient compliance with the 
law under this section He t$ bound to examine the proceedings as a 
Judge, that is, whether they arc in due accordance with law andcorrect as 
to procedure and to form his own judgment whether upon the evidence 
given m the case and for the Teason> given by the Magistrate the 
Magistrate’s order was correct — L. B R (i9cx>— 1902) 75 Where the 
order is m reference to section no, he is bound to find a special ground 
on which the order is passed and it is not sufficient to find in mere general 
terms that it is for the interests of the community at large that the 
accused should be bound over to be of good behaviour— 27 Cal 656 

Remand — In 24 Cal »S5 (which was decided when the 1882 Code 
was in force) it was he d that the Sessions Judge was not competent to 
remand a case to the Magistrate to take further evidence But now the 
words * requiring from the Magistrite Jnewly added in the 189S Code) 
show that the Sessions Judge is competent to do so 

1 erm of imprisonment — Although a Sessions Judge is competent to 
direct under subsection (3) that the person be imprisoned for any term 
not exceeding three vears, yet It IS advisable that the term should always 
be the Jtiw/e as the period for which security was ordered to be given-23 
All 423 , 4 L B R 13s 
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Snb section ( 3 A) —“We think thit where «ecijrjlf has been 
demanded from two or more persons, some or one o! whom maybe 
ordered to give security for more than a year, all the parties from 
whom security is demanded should be dealt with by the Sessions 
Judge ” — Report of ike Select Committee of igi6 

“The object of the new sub section (3A) is to avoid difierences of 
opinion in a single case between the Magistrate and the Sessions 

Judge on as much as in a single case one accused person may 

appeal to the District Magistrate, while the case of another accused 
person will be referred to the Sessions Judge The Hombay Govern- 
ment have suggested that where the case of one accused has to be 
referred to the Sessions Judge under section 123, the case of all should 
be referred, whether they have given secuntv or not We have adopted 
this suggestion ” — Report of the Joint Coimmttee (1922) 

It should be noted in this connection that the provisions of sec- 
tion 406 (which provides for appeals against orders requiring security) 
ha\eheen made inapphcable to a case where the proceedings ha\e 
been laid before a Sessions Judge under this sob section See section 
406, snd proviso, as newly enacted 

Sub section ( 3 Bi —“This sub section definitely provides for the 
exercise of pov ers under sec 123 by an Additional Sessions Judge m 
proceedings transferred to him”— 5 ‘/a/<rw#«/ 0/ Objects and Reasons 

But a Joint Sessions Judge appointed to try “all cases which may 
be commuted for trial by the Magistrate of tlie District” his no 
jurisdiction to pass orders on a reference made under section i 23 — 
Ratanhl 830 

Sub section (6)— A'rwrf of imprisonment — Before the amendment 
of this sub-scction m 1923, imprisonment under all good belnviQur 
cases could be simple or rigorous according to the discretion of the 
Magistrate. The Amendment Act of 1923, has made a slight iltcn 
tion by drawing a distinction between cases under sections loS and 
and 109 on the one side and those under sec 1 10 on ilie other. 

But although the imprisonment in default of furnishing security 
under sec 1 10 mny be simple or rigorous, stdl u should be remembered 
that tint section IS essentnhy 3 preventive mher ihnn a punitive provi- 
sion The imprisonment awarded in ordinary cases should therefiire be 
42 All. 563 In passing a sentence of rigorous imprisonment. 
^^;ig^5^rvtc should give reason why the imprisonment should be of 
the severer kind. In case of 3 man who has never been convicted of 
,ny ofTcnce, an order for rigorous imprisonment is unreasonable— 

, C. L. R sW- 
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124 ( 1 ) Whenever the District Magistrate or a Chief 

Power to Presidency Magistrate IS of opinion that 

tperren* ImprUontd (or , _ , , 

jaiiiBf iotiv*»««irii} Tnj pcrson imprisoned for failing to give 
security under this Chipler, • • • may be released 
without hazard to the community or to any other person, 
he ma> order such person to be discharged 

( 2 ) Whene\eran) person has been imprisoned for failing 
to give scciiritj under this Chapter, the Chief Presidency 
or District Magistrate ma) (unless the order has been made 
by some Court superior to Ins own) make an order reducing 
the amount of the security or the number of sureties or the 
time for which secuntj has beer required 

\ 3 ) Whenever the District (j) An order under su5 
Magistrate or a Chief Presi seetton (/) via} direct the dts 
•dency Magistrate is of opinion charge of such person either 
that any person imprisoned ‘without conditions or upon 
for failing to give «ecunty ait) conditions which suck 
under this Chapter as ordered person accepts 
by the Court of Session or Provided that any condition 
High Court maybe released imposed shall cease to be opera 
■wiihout hazard to the com- tive when the pet lod for which 
munity such Magistrate shall such person was ordeied to 
make an immediate report give security has expit ed 
of the case for tlie orders of 
the Court of Session or High 
Court, ns the case maj be, 
and such Couit may if it 
thinks fit order such person 
to be discharged 

{f) The Local Government f/taj prescribe the conditions 
nipon which a conditional discharge may be made 

(51 If any condition upon winch any such person has been 
discharged is in the opinion of the District Magistrate or Chief 
Presidency Magistrate by whom the order of discharge was 
made or of hts successor^ not fulfilled, he may cancel the 


iame 
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Discretion of District Magistrate —It is entirely within the 
discretion of the District Magistrate, who as the head of the district is 
responsible for the peace thereof to determine when and under what 
circumstances he should act under this section — 13 AWN 183 

125 The Chtef Presidency or District Magistrate may 
Power of District at any time, for sufficient reasons to be 

Mseletrate to cancel 

any bond for kecptni; recorded 111 Writing caHcel any bond for 

the peace or for eood 

behaviour. keeping the peace or for good behaviour 

executed under this Chapter by order of any Court in his 
district not superior to hts Court 

Cancellation of bond — Ground of cancellihon —The Allahabad 
High Court has held that a bond can be cancelled on the only ground 
that It IS no longer necessity — ^35 All 103 , and that the District 
Magistrate m cancelling a bond is entitled to look only to the cir y. 
cumstanctrs subsequent to the execuiion of the bond. He can cancel 
a bond only on the ground that something has supervened since the 
dale of the fir t Court's order %vhich satishes the District Magistrate 
that m vew of the facts since come to light there is no longer any 
necesMty to keep the accused person under bond— 44 All 614 , he can 
cancel a bond for keeping the peace on the ground that there is no 
longer any likelihood of there being a breach of the peace— 35 A W 
N 143 But the District Magistrate is not entitled to look to the 
circumstances existing at the t me of the bond , thus the fitness or 
unfitness of the sure y is a mat er wh ch can be decided in reference 
to the circumstances ex sting at the time of execution of the bond and 
the District Alagistrate has no power to look to those c rcumslances and 
cannot therefore cancel a bond on the ground of unfitness of sureties — 

8 O C ?45 In other words the power conferred by this section to 
cancel a bond is not to be exercised as tn aftpeil against an order of 
security to keep the peace -39 All 466 44 All 614 This section 

cannot be used by the Magistrate as if he were sitting m appeal in such 
cases, and going into the esidence If he thinks that the order is not 
maintainable on the evidence on record his duty is not to pass an order 
under section 125 but to refer the case to the High Court in its revi 
sional side— 44 All 614 , 35 All 103 , 41 All 651 

This was at one t me the 'ic* ®f the Calcutta High Court also— 32 
Cak 9 t 8 { 29 Cal 455 But that Hn>h Court hat now altered its view m 
34 Cal I (otertuling 32 Cal 94S) and heM lh»t the District Magiitra e 
can cancel the bond on my sufficient ground and he is not restncied 
to the grounds which may hi' e arisen subsequent to the date of execution 
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of the bond He can cancel the bond on the ground that it should never 
have been required This decision has been followed in the Punjab, Madras 
■and C P Thus in 1908 P W. R 12, it has been held that the District 
Magistrate has full discretion to consider the evidence, and can set 
aside the order of security on the merits, and in 37 Mad 125 and 11 
N L R 98, the bond was cancelled by the District Magistrates on 
the ground that the evidence before the subordinate Magistrate was 
not sufficient to justify his passing the order for security 

When can be cancelled — A bond can be cancelled ‘at any tunc 
which means ‘however early or however Iate-*-37 Mad 125 But an 
order for its cancellation cannot be passed before it has been executed— 
32 Cal 948 

Ri^ht of applicant to be heard — ^When a Magistrate is moved to exercise 
his powers under this section to cancel a bond, the applicant or his 
pleader should, as a matter of general practice, be heard before the 
application is rejected— 39 All 466 

The Patna High Court holds that an application to the District 

Magistrate under this section cannot be treated as a petition m revision, 
and the District Magistrate in dealing with the application is not 
exercising either appellate or revisional jurisdiction As it is neither 
/ an appeal nor a revision, the peiiiioner has no right to be heard— *9 
L J 246 (Pat ) 

Efcct of cancellation —When a bond is cancelled on the ground that 
it IS no longer necessary or that it has been wrongly t^ken, both the 
accused and the surety tvill be d scharged from all liability— 25 A W N 
143 Diit if the bond is cancelled on the ground that the surely ofTercd 
IS an unfit person, the District Magistrate cannot order the accused to be 
imprisoned for the rest of the term , lie should make an order requiring 
fresh securit) -39 Cal 45> 

Order under this section —The only order which a District Magis 
irate can pass under this section is an order cancelling the bond directed 
to be executed by a subordinaie Magistrate The District Magistrate u 
not an appellate or revisional amlioriiy and he has no power to vacate 
the order of the subordinate Magistrate as ultra v ires or to quash the 
proceedings — 3 1’ I T 103 

Transfer of proceedings —Proceedings under sec 107 instituted 
tn one district were transferred by the order of the High Coirt to 
another District and a ist class Magistrate of the latter District ordered 
fccunty to keep the peace It was held tint as the order for keeping the 

peace was pasieil by a Magistrate in the latter District not superior to a 

District Magistrate, it was the District Magistrate of tlie latter 
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District ^ho h*id jurisdiction to piss nn order under this section for the 
toancelUtion of the bond for keeping the peice — 23 C W N 958 

Remand —A proceeding under this section is neither ippellate nor 
TCMSional, consequent!) Sec 42S of the Code dciling nith remind his 
no applicition to in order under sec 125 Where a District Magistrate 
finds that in order directing the furnishing of security is irregular, he 
should set It aside , he has no jurisdiction to remand the case to the 
Magistrate for taking further evidence— 20 Cr L. J 22t (Pat) 

Reference to High Court —Where 1 Migistrite of the first class 
ordered certain persons to execute 1 bond to keep the peace, and the 
Sessions Judge to svhom those persons applied for revision, being of 
Opinion that the applicants should not have been bound over, made a 
Teference to the High Court uith a recommendation that the order 
should be set aside it uis held that the order being passed by a 
Magistrate subordinate to the District Magistrate, the record should be 
laid under this section before the Dis net Magistrate to deal with the 
matter and not before (he High Court— 40 All 140 

1 he proper procedure is to move theDistr ct Magistrate, and the High 
Court will refuse to interfere in revision unless the District Magistrate 
has been moved under this section The High Court will, on its revisional 
side interfere only as a Court of last resort under every exceptional 
circumstances— 19 Cr L J 900 (Nag) 

126 (r) Any surety for the peaceable conduct or good 

Diicb«rr«oi fure> bchaviourof another person may at any 
^*** time apply to 1 Presidency Magistrate, 

District I^Iagistrate, Sub divisional Magistrate or Magistrate 
of the first class to cancel any bond executed under this 
Chapter within the local limits of hts jurisdiction 

( 2 ) On such application being made, the Magistrate shall 
issue his summons or warrant, as he thinks fit, requiring 
the person, for whom such surety is bound, to appear or to 
•be brought before him 

Subsection (3) of this section has been renumbered as section 126A 
with certain alierat ons, by the Cnminal Procedure Code Amendment 
Act (XVIII of J923) See notes under the next section 

This sec I - deals with cases in which the surely wishes to withdraw 
and to have the bond cancelled, and it lays down the procedure which 
ns to be adopted when such secant) becomes useless owing to the with 
<irawal of the surety — 8 O C 243 
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of the bond He can cancel the bond on the ground that it should never 
have been required This decision has been followed m the Punjab, Madras 
and C. P. Thus m 1908 P. W. R, 12, it has been held that the District 
Magistrate has full discretion to consider the evidence, and can set 
aside the order of security on the merits, and m 37 Mad 125 and n 
H. L R, 98, the bond was cancelled by the District Magistrates on 
the ground that the evidence before the subordinate Magistrate "as 
not sufficient to justify his passing the order for security 

can be ccineelled —A bond can be cancelled ‘at any time’ 
which means ‘however early or however Iate-^37 Jlad 125 But an 
order for Us cancellation cannot be passed before it has been executed— 
32 Cal 948 

Jitght of applicant to be heard — When a Magistrate is moved to exercise 
his powers under ihis section to cancel a bond, the applicant t^r his 
pleader should, as a matter of genera! practice, be heard before the 
application is rejected— 39 All 466 

The Patna High Court holds that an application to the District 
Magistrate under this section cannot be treated is a petition m revision, 
and the District Magistrate m de.iling with the application is Jiot 
exercising either appellate or revisional jurisdiction As it is ncUher 
/ an appeal nor a revision, the petitioner has no right to be beard— 19 Cr. 

L J 246 (Pat ). 

Efeet of cancellalton —When a bond is cancelled on the ground that 
It IS no longer necessary or that U has been wrongly tnken, both the 
accused .ind the surety will be discharged from .ill liability —25 A \V. N* 
143 Ilut if the bond is cmcellcd on the ground that the surety offtred 
is an unfit person, the District Magistrate emnot order the accused to be 
imprisoned for the rest of the term , lie should make in order requirinff 
fresh security- 29 Cal. 455 

Order nuder this section —The only order which a District Mag's* 
trite can piss under tins section IS an order cancelltni^ the land directed 
to be executed by a subordioitc Magistnte The District Magistrate i* 
not an appellite or rcvisioml authority and he has no power to \acate 
the order of the subordimic Magistrite ns ullri vires or toqinsh the 
proceedings— 3 P L T 103 

Transfer of proceedings —Proceedings under sec 107 mstuuted 
vn one di'tncl were transferred by the order of the High Court to 
another District, .and a 1st cliss Migistrateof the latter District ordered 
security to keep the peace It nis held that .ns the order for keeping the 
peace was pmeil by a ^Iagmrale in the latter District not superior to a 
District Magistrate, it was the District Magistrate of the latter 
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Unlawful Assemblies 


127 (l) Any JIagjstrate or officer in charge of a police- 

Aiiembiy to ajtptrte Station may command any unlaivful 

•n command of Alaeic* ' 

trateorpoiice-ofiicer. assembly. Of any assembly of five or 
more persons likely t> cause a disturbance of tlie public 
peace, to disperse , and it shall thereupon be the duty of 
the members of such assembly to dis,ierse accordingly 

( 2 ) This section applies also to the police in the town 
of Calcutta 


“Officer jn charge ' —An order directing the dispersal of an assembly 
passed by an officer / Deputy Commiss oner of Pol ce) superior in 
rank to the Police Officer is an order by a lawful auihority «ithtQ the 
meaning of this section— '7 Born 42 In all cases of an unlawful assembly, 
a not or a disturbance of the peace having occurred or being apprehend 
ed, the police will take the mitiatue, but if they find themselves not strong 
enough for the occasion, immediate application is to be made to the 
nearest Magistrate, which und»r the terms of Act V of 1861, means all 
persons within the Police District exercising all or any of the powers 
ofa Magistrate, and therefore includes the Tahsildars who are bound on 
requisition from the P il ce Inspector to appoint from ihe residents of 
the neighbourhood as many Police officers as the said Inspector may 
deem necessary All revenue chaprasis and messengers of all kinds 
may legally be appointed special Police officers Thus ihe whole 
resources of the Civil Government are at once on a special occasion 
brought to the assistance of the Polcc for the purpose of restoring 
public order —Punj Pol Cir Chap WVK p 31S Punj Cir 
Uolawfal assembly —An assemb]> may be for lawful purposes. 
VC a rel gious procession , but it manv excite such opposition as to be 
1 kcly to cause a breach of the peace If so it may be called upon to 
disperse— 7 Bom 42 1ES7 P R 72 

Poniibmest —See Secs. 145 i$i 1 P C 


128 If, upon being so comnianded,.an) such assembly 
docs not disp-rsc, or if without b-ing 
so commanded, it conducts il<clfin such 
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When the effect of an order discharging a surety is to remit the 
accused to prison for a term exceeding one year, the Magistrate is 
bound to refer the case to the Sessions Judge (Sec 123) — 5 S L R 87 
126 (3) When such per- 126 A When a person 

son appears or is brought for whose appearance a war 
before the Magistrate, such rant or sumn ons has been 
Magistrate shall cancel the issued under the proviso to 
bond, and shall order such sub section {j) of section 122 or 
person to give, for the under section 126, sub section 
unexpired portion of the term {2) appears or ts brought 
of such bond, fresh security before him, the Magistrate 
of the same description as shall cancel the bond executed 
the original securit) Every by such peison and shall order 
such order shall, for the such person to give, for the 
purposes of Sections 121, unexpired portion of the term 
122, 123 and 124, be deemed of such bond, fresh security 
to be an order made under of the same description as 
section 106 or Section the original security Every 
1 18, as the case may be such order shall, for the pur- 

poses of Sections 121, 122 
123 and 124 be deemed 
to be an order made under 
Section 106 or Section ilS 
as the case may be 

This ivis anginaUy subsection fj) of section rz6 It bis been ren ira 
bered is section 12GA wiih the itniicised words iddcd by sec 23 of 
Cnmtnal Procedure Code Ainendment Act IWI 1 1 of 1923) We ih 
that the procedure set out m subsections (3) and (3) of section 1^^ 
should apply in the case of a surety subsequenlly rejected andwch^'f 
added a new clause which makes the necessary amendments in sect o3 
126 —Report pj the Joint Committee (I9'’2) 
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necessary i e. on the mob showing the slightest indic.nlion of retiring or 
dispersing. • • * After the order “cease fire” and should no further 
apprehension exist, the wounded would he sent to the nearest 
hospital, and the senior Police officer will take account of the ammunition 
vsed, and if no Magistrate is present, 10 draw up an accurate account 
of all that transpired’'~C. P. Pol. Man. page 16, 

! 129. Ifany such assembly cannot be otherwise dTspersed, 

I u.« of niiiii.r, "ccessary for the public 

security that it should be dispersed, the 
I Magistrate of the highest rank who is present may cause 
' it to be dispersed by military force. 

I 180 (i) When a Magistrate determines to disperse any 

- . . such assembW by military force, he may 

Doty of olllcer eoiti* • ^ ^ ’ *' 

?4.irid'bf wUiVrm require any commissioned or non-com- 
tAdiipcrscaMcmbiy. missioned officer in command of any 
soldiers in Her Majesty’s Army or of any volunteers enrolled 
' under the Indian Volunteers Act, 1869, to disperse such 
assembly by military force, and to arrest and confine such 
persons forming part of it as the Magistrate may direct, 
or as it may be necessary to arrest and confine tn order 
to disperse the assembly or to have them punished according 
to law. 

(2) Every such officer shall obey such requisition in 
such, manner as he thinks fit, but in so doing he shall use 
as little force, and do as little injury to person and property, 
as may be consistent with dispersing the assembly and 
arresting and detaining such persons. 


131. When the public security is manifestly endangered 
Power oicommisdon. by any such assembly, and when no 

millury odlcero to . , • . j • ■ 

oioperseoMembiy. Magistrate Can be communicated with, 

any commissioned officer of Her Majesty’s Army may 
disperse such assembly by military force, and may arrest 
and confine any persons forming part of it, in order to 
disperse such assembly or that they may be punished 
according to law; but if while he is acting under this 
I section, it becomes practicable for him to commum'cate 
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a manner as to show a determination not to disperse, 
any Magistrate or officer in charge of a police-station, 
whether within or without the oresidency-towns, may proceed 
to disperse such assembly by force, and may require th« 
assistance of any male person, not being an officer or soldier 
in Her Majesty’s Army or a volunteer enrolled under ibe 
Indian Volunteers Act, i860, and acting as such, for the 
purpose of dispersing such assembly, and if necessary, arrest 
ing and confining the persons who form part of it, in order 
to disperse such assembly or that they may be punished 
according to law. 

Use of fire arms : — “Where a Magistrate or officer in charge of a 
Police sfarion engaged in dispersing an unlawful assembly is compelUi, 
in the last resort, to direct the Police to use fire arms, he shall give the 
rioters the fullest warning of his intention, warning them beforehand thJf 
the fire will be effective, that the ball or buclcshot will be used it the first 
round, and that blank caitridges will not be used Firing shall cease the 
inshint It IS not necessary. Care should be taken not 10 fire upon persons 
separated from the crowd, nor to fire over the heads of crowds, as there 
by innocent persons may be injured Blank cartridges should never be 
served out to Police employed to suppress a not’’— Dom. Po! Man p 7® 
“On being requisitioned, a squad of Police pioperly armed and 

accoutred, and carrying lert rounds of buckshot ammunition per man m 
-command of a responsible officer will proceed with all despatch to ihe 

scene The Magistrate or superior Police olficer or other subofd' 

rate officer, as circumstances may permit, supported by a file (who w'' 
duly come to {he charge on being halted! will proceed to within speaking 

distance of (he mob and command it to disperse and distinctly wst® 

that the fire will be effective and that blank cartridges wilt not be 
If the mob shows itself aggressive .and determined not to dispersciff' 
cfficer and file aforesaid will fall back, and the squad will on due c‘>'^ 
mand to that effect, load, after which another warning 10 the rioien 

disperse will be given and if not obeyed within a reasonable lime fiie 

be opened on distinct wo»d of command by the officer m charge of the 

squad, either by specified number of files or by ranks of subsection* c 

seciioni or he may order .a »olley according Jo (he requirements of 

situation The fire should be so directed as to inflict as litllc bod'f 
harm as possible ; .aim in the first instance being taken .at the feet of ‘be 
nearest rioters, and due care being observed to avoid firing on pef»f^‘ 
separated from the rioters Firing must cease the moment it is no lanitt 



CHAPTER X 


Public Nuisances 


133 (r) Whenever a Dis- 

Conditl«n«l tfict MaE'IS 
-erdtr tor remo* _ 

vai of nuisince trate, a Sub 

divisional Magistrate or, when 
empowered by the Loca* 
Government in this behalf, a 
Magistrate of the first class 
considers, on receiving a 
police report or other informa 
tion, and on taking such 
evidence (if an>) as he thinks 

fit, 

that any unlawful obstruc- 
tion or nuisance should be 
removed from any uaj, river 
or channel which is or may 
be lawfully used by the 
public, or from any public 
place, or 

that any trade or occupa 
tion, or the keeping of any 
goods or merchandise, by 
reason of its being injurious 
to the licilth Of phjsical com 
I fort of the communit), slioold 
be suppressed or removed or 
I prohibited, or 


133 (l) Whenever a Dis- 

Condltjlonat tnct I^IaglS- 
order tor retno* 

valoinuiiance trale, a Sub 
divisional Magistrate or * • • 
a Magistrate of the first 
class considers on receiving a 
police report or other informa- 
tion and on taking such 
evidence (if any) as he thinks 

fir. 


that any unlawful obstruc 
tion or nuisance should be 
removed from any way, river 
or channel which is or may 
be lawfully used by the 
public, or from any public 
place, or 

that the conduct of any 
trade or occupation or the 
keeping of anj goods or 
merchandise is injurious to 
the health or phj sicnl com- 
fort of tlie communitj, and 
tint in consqucnce such trade 
oroccupition should b- pro 
hibited cr or such 

goods or merchandise should 
b* removed cr the 
tJerc'f cr 
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with a Magistrate, he shall do so, and shall thenceforward 
obey the instructions of the Magistrate as to whether he shall 
or shall not continue such action. 

132 . No prosecution against any person for any act 
Protectionagainst Purporting to be done under this Ciiapter 
§*^0*11* e^'u’nd e*r*^ t hVa shall be instituted in any Criminal Court, 
except with the sanction of the Local 
Government • Provided that no such prosecution shall be 
instituted in any criminal Court against any officer or 
soldier in His Majesty’s army except with the sanction of the 
'Governor*General in Council, and — 

(rt) no Magistrate or police-officer acting under tins 
Chapter in good faith, 

( 6 ) no officer acting under Section 131 in good faith, 

(r) no person doing any act In good faith, in compliance 
with a requisition under Section 128 or Section 130, 
and, 

(ii) no inferior officer, or soldier, or volunteer doing any 
act in obedience to any order which he was bound 
to obey, 

shall be deemed to fiave thereby committed an ofTence. 

“The rules for callmp out and employing Ihe military in aid of tbc 
civil power were first enacted in the Code of 1872 and embody (accord 
jng to Sir James Stephen) the principles laid down in the charge of 
Tindal C. J. to the Grand Jury of Bristol in 1833 is to the duly of soldier* 
in dispersing rioters. The rules in India carry the liw somewhat further 
than It has yet been cnrried in England, as they expressly indetnn ff 
all persons acting in good faith in compliance with the requisitions under 
Ss. 128 and 130 and forbid prosecutions of Magistrates, soldiers and 
Police cfilcers except with the sanction of the Governer General m Coun 
cil' — Whitley Stokes’ Anglo Indian Codes, Vol If, Introduction, p 
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■Stance, tank, well or excaw 
tion, uithin a time to be fixed 
in the order, 

to rcmp\e such obstruction 
or nuisance , or 

to suppress or remo\e such 
occupation , or 


to remo\e such goods or 
merchandise , or 

to prevent or stop the con 
struction of such building, 
or to remove, repair or support 
It , or 

to alter the disposal of such 
■substance , or 

to fence such tank, well or 
excavation, as the case may 
be , or 


to appear before himself or 
some other Magistrate of the 
first or second class, at a time 
and place to be fixed by the 
order, and move to have the 

14 


structure, substance, tank, 
well or excavation, or o’vntng 
or possessing such antmnl or 
ttee, within a time to be fixed 
in the order, 

to remove such obstruction 
or nuisance , or 

to desist from carry mg on, 
or to remove or regulate in 
such manner as may be direct- 
ed, such trade or occupa- 
tion , or 

to remove such goods or 
merchandise, or to regulate 
the keeping thereof in such 
manner as may be directed, or 
to prevent or stop the erec- 
tion of, or to remove, repair or 
support, such building, tent or 
structure , or 

to alter the disposal of such 
substance, or 
to fence such tank, well or 
excavation, as the case may 
be , or 

to dcstioy, confine or dispose 
of such dangerous animal in 
the manner provided in the 
said order , 

or, tf he objects so to do, 
to appeaV before himself or 
some other Magistrate of the 
first or second class, at a time 
and place to be fixed by the 
order, and move to have the 
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order set aside or modified in 
the manner hereinafter provid 
ed 

(2) No order dul) mad** by 
a Magistrate under this 
section shall be called in 
question in any Civil Court 
Explanation — A ‘ public 
place" includes also property 
belonging to the State, camp 
mg grounds and grounds left 
unoccupied for sanitary and 
recreative purposes 


order set aside or modified m 
the manner hereinafter pro- 
vided 

(2) No order duly made by 
a Magistrate under this 
section shall be called in 
question in any Civil Court 

Explanation — A public 

place includes a’so property 
belonging to the State, camp 
ing grounds and grounds left 
unoccupied for sanitary or 
recreative purposes 


Change —The entire section has been newly drafted by sec 24 of 
the Cnmimal Procedure Code Amendment \ct (Will of 1923) But 
the redrafting does not introduce any important change in the sect on 
except the following —(1) Under the previous law an ordinary Magis 
Irate of the rst class could take proceedings under th s sect on only 
when he was specially empowered by the Local Government under ihe 

present law, all Magistrates of the first class are competent to deal with 

the case, and no special empowering is necessary ('*> ihe words 
'regulated and the ‘keep ng of goods should be regulated have been 
newly added in para 3 , (3) the words 'tent or structure or any tree have 
been added in para 5 and ('4) para 7 (relating to the disposal of 
dangerous animals) has been newly added Lertam consequential 
changes have also been made 10 the subsequent paras of the sect on 
Application of this Chapter —The provisions of th s Chapter 
should be so worked as not to become themseixes a nuisance to the com 
munity at large \llhough every person is bound to so use his properly 
that It may not work legal damage or harm to his ne ghbour, yet on the 
other hand, no one has a r ght to interfere with the free and full en]oy 
ment by such person of his property, except on clear and absolute proof 
that such use of it by him is producing such le^il damage or harm and 
thcicforea lawful and necessary trade such as tanning ought not to be 
inteifercd with unless it is proxed to be injurious to the liealth or physi 
cal comfort of the community — t8S8 I* R 17 A ^IagIStrltc^ conduct 
in dealing with a nuisance under this chapter should be guided by con 
sidcrations of justice and equity— 2 B H C R 384 
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In all criminal proceedings iniliated under this section, the Magistrate 
should bear m mind that he is supposed to be acting purely in the 
interests of the public, and should be on his guard against any tendency to 
use the section as a substitute for litigation in the civil Courts, in order to 
obtain settlement of private disputes — 37 All 26 , 26 Ca! 869 , 23 
Cal 499 

Nor does the fact that the parties have an alternative remedy in a 
Civil Court deprive the Magistrate of his jurisdiction under this section — 

32 C L ] 42 

Secs 133 and 141 —Sec 144 is more general and Sec 133 is more 
therefore nuisances specifically provided for in this section are 
taken out of the genera! provisions of Section 144 of the Code— 2 Wcir 
58 , to W R 53 Rut where an order prohibiting a nuisance cannot be 
made under this sect on, e g an order prohibiting burial in certain places 
on sanitary grounds it should be made under the more general sections 
(143 or 144)— 2 Weir 64 But if proceedings ire taken under Sec 133, 
the procedure la d down m the present chapter must be obeyed, and 
the matter cannot be disposed of summarily under Sec 144 of the Code— 
8 W R 37 

But the essential difference between the two sections is that Sec 135 
expressly directs that the injunciional order should be an order n/4;, it ts 
an order accompanied by a condition that it is not to operate if the party 
shows cause . while Sec 141 speaks only of an abroluie order— >0 W H 

53 

Secs 133 and 147 — Se.. 133 1$ not a bar to a proceeding under Sec 
147 The fact that SeC 133 expressly provides for an order by the 
Alagistrate directing the removal of an obstruction to a pathway does not 
nccessar ly imply that a similar order cannot be passed under See 147 of 
the Code— 26 M L J > 2 h But when proceedings have been taken 
under section 133, no order can be passed under Sec i47— »5 C W N. 
667 

Scops of Section —This section applies only to fui/i nuisances, and 
does not apply to the siolat on of prisate r ghts— 22 W R 19 

Nature of proceedings — Proceed ngs under th s section are more 
of the nature of civil than of criminal proceedings and the party to such 
proceedings is oot an accused person wiihm the meaning of Sec 342—9 
C W N 9S3 Cbn/ru— 39 Mid 5J7, where proceedings under this 
chapter « ere held to be of a cnminil oature, and cot appealable 

ilsgiitrates empowered —It has already been po nted out above 
(undet beading 'Change' sapral that all &rtt class Magistrates ait now 
authorised to take action under this lettion, and it is co longer eeces 
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sary that ihey should be specially empowered by the Local Govern* 
merit 

In the United Provinces, the Local Government may invest Municipal 
Boards rvith the powers of a District Magistrate to institute proceedings 
under this section (See Sec 57 of Act XV of 1883) 

In Presidency towns, the Presidency Magistrates are not empowered 
to act under this chapter In nuisance cases, they act under the Penal 
Code, the Police Acts, the Municipal Acts and other Local enactments, 
dealing with special kinds of nuisancec 

A Joint Mag strate in charge of the Magistrate » office cannot pass an 
order under this section— 15 W R 66 But if he is a first class 
Magistrate, he can p^ss such order under the present law 

Police report or other information —The police report or other 
information referred to m this section is no evidence against the oppo 
site party— 44 Cal 61 

An order under this section cannot, even by consent of parties, be 
based upon information gathered from a local inspection — Cal 6r 

Unlawful obatrnction —Obstruction to a public road is a nuisance 
though no practical inconvenience 1$ caused— 23 All 84 And it is 
absolutely irrele%ant with what motive an obstruction upon the public 
highway IS caused— 23 All 159 

A dam constructed across a public river which amounts to obstrut 
lion to the river and causes damage to the lower riparian owners may 
be ordered to be removed under this section— 21 Cr L J 55 (Oudh) 

Whete a cattle market is situated in a congested part of ihe town, 
so that owing to the cattle hiving to be driven through narrow ind 
congested lanes obstruction and inconvenience are caused to the public. 

It miy be suppressed by an order under this section — 22 Cr L J 582 
(Cal) 

The obstruction must be permincnt, and not lemponry— 0 Bom 
L'R 35S , ind It must be an cwr/z/r;' obstruction i Ma>,isinte cmnot 
mike .my order IS to what should be done in case of future obstructions 
—21 W R 10 

Where 1 proceeding under this section is instituted igamst 1 number 
of persons for vinous unh<vfut obstructions, it is essentn! tint the 
order should state accurately with regard to each person the specific 
obstruction mide by him which he is required to remove, unless it is 
alleged thit all the persons ire jointly responsible for ill the obstruc 

tions mentioned— 44 Cal 61 

Poblic :—“PQblic place ' —The provisions of this section apply to 
such cases where the obstruction is caused to 1 fubhe thoroughfare— 25 
\V. R 4 , 5 Cal. 87s , 3O All 209 , 32 Bom 9SS , 15 W. IL 67. It 11 
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not necessity that Ihe way should be one which is generally used by 
the publ c , It IS sufficient if the way IS one which is or may be lawfully 
used by the public — loCr L J 210 (Cal), 12 A L J 1024 20 Cr 

L. ] 556 (Pat) But the fact that the residents of a particular vilhge 
have a right to tike cattle across 1 field IS not suiTicient to constitute 1 
public right of way— 26 A \V N 190 

An obstruction to 1 private path (4 Bom L R S82), or to a pnvite 
dra n (5 W R 5S) or to 1 private channel (36 All 209) does not come 
within the purview of this section In such cases the parties must go 
to 1 civil Court 

Ntnsauce — As to nuisance under the Penal Code, see Secs 268 — 
294A, I P C 

Keeping 1 giming house is 1 nuisance if crowds of disorderly 
persons flock there and cause annoyance to the public — 14 Mad 364, 
but if no annoyance is caused it is not a nuisance — 7B H C R 74 So ^ 
also, cremation on private land is a nuisance if the cremation is perform 
ed in such a way as to be a source of injury, annoyance or danger to 
the ne ghbouTing people— 25 Cal 425 So also a privy kept in such 
a cond tion as 10 be a nuisance to passers by lawfully using a public 
place or way falls under this section— 4 Bom L R 88: But this 
section does not empower a Mag strate to order a privy to be removed 
because it has been recently made in any local 

Slaughtering cattle, though it m ght be offensive to the prejud ce 
and sentiments of a comn unit), 1$ not a norsance— 2^ W R 72 

Sell ng fish on the road side is not a public nuisance, unless annoy 
ance has been caused to the public— i Bur L T 94 

The act of a manager of a bonemill in permuting a large stock of 
bones to remain uncovered in the open air for a long time so as to 
become rotten and to emit a smetl noxious to the people living m or 
passing by the vicinity, constitutes a public nu sance — 34 Cal 73 

A no se which IS injurious to the physical comfort of the commun ty 

15 a nuisance — 32 C L J 4'" 

A nuisance is not legalised by long enjoyment No prescriptive 
Tight can be acqu red to commit, maintain or continue a publ c nuisance 
involving actual danger to the health of the community— 2 Wetr 59 , 

16 W R 6 7 B L R 499 , 4 Bom L R 882 Thus an old slaughter 
house can be removed if u becomes offensive to the health of the 
neighbourhood — 7 BLR 499 

But although no length of enjoyment can legalise a public nuisance, 
yet such fact may tend to show that the d spuie was a hona fide dispute 
of title such as would have the effect of ousting the Magistiate of his 
jurisdiction (under section 139^) Therefore the Magistrate is bound 
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sary that they should be specially empowered b) the Local Govern 
ment 

In ibe United Provinces, the Local Government ma> invest Municipal 
Boards with the powers of a District Magistrate to institute proceedings 
under this section (See Sec 57 of Act W of 1SS3) 

In Presidency towns, the Presideoc> Magistrates are not empowered 
to act under this chapter In nuisance cases, the) act under the Penal 
Code, the Police Acts, the Municipal Acts and other Local enactments, 
dealing with special hinds of nuisance^ 

A Joint Mag sirate in charge of the Magistrates othce cannot pass an 
order under this section — 15 W R 66 But if he is a first class 
Magistrate, he can pass such order under the present law 

Police report or other information —The police report or other 
information referred to m this section is no evidence against the oppo 
site party— 44 Cal 61 

An order under this section cannot, even by consent of parties be 
based upon information gathered from a /ot r/ tnspecUon~~a,x Cal 6r 

Unl&Trfol obstTOCliOtt —Obstruction to a public toad vs a nu sance 
though no practical inconvenience is caused— 23 All 84 And it 1$ 
absolutely irrelevant with what motive an obstruction upon the public 

highwa> IS caused— 33 All 159 

A dam constructed across a pubi c river which amounts to obstrut 
non to the river and causes damage to the lower riparian owners may 
be ordered to be removed under this section— 21 Cr L J 55 (Oudh) 

W here a cattle market is situated in a congested part of the io»\n 
so that owing to the cattle having to be driven through narrow and 
congested lanes obstruction and inconven cnce are caused to the public, 

It ma) be suppressed b> an order under this section— 22 Cr L J 382 
(Cal) 

The obstruction must be permanent, and not tcmporir>— / Bom 
L”K 3 jS , and It must be an obstruction a Magistrate cannot 

make any otder as to what should be done 10 case of fut ire obstructions 
— 31 W K 10 

M here a pro ceding under this section is mslilu’cd aga nst a number 
of persons for various unlawful obstructions, it is essential that the 
order should state accurately with regard to each person the spcciliw 
obsviuct on made b> him which he is required lo icmove, unless at is 
al eged that all the persons are jointl) responsible fo* all the obstruc 
( ons mentioned— 44 Cal 61 

Pnbltc —“Pnblic place’ —The provisions of this section apply to 
sjch caacs whcic ihe obstruction is caused to a public thoroughfare- 25 
\V. K 4 , S Cal. S75 , 36 Aik iVi , 32 Bom 9SS , 15 \V IL 67 It is 
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not necessary that the way should be one which is generally used by 
the public ; it is suBicient if the way is one which ts or may be lawfully 
used by the public — 10 Cr. L. J. 210 (Cal); 12 A. L J. 1024; 20 Cr, 
L. J 556 (Pat ). But the fact that the residents of a particular village 
have a right to take cattle across a field is not sufficient to constitute a 
public right of way — 26 A. W. N. 190. 

An obstruction to a private path (4 Bom. L R. SS2), or to a private 
dram (5 \V. R. 58). or to a private channel (36 All. 209) does not come 
within the purview of this section. In such cases the parties must go 
to a civil Court. 

Nuisance As to nuisance under the Penal Code, see Secs 268 — 
294A, 1 . P. C 

Keeping a gaming-house 1$ a nuisance if crowds of disorderly 
persons flock there and cause annoyance to the public — 14 Mad. 364 ; 
but if no annoyance is caused, it is not a nuisance— 7 B H. C R. 74, So ^ 
also, cremation on private land is a nuisance if the cremation is perform- 
ed in such a way as to be a source of injury, annoyance or danger to 
the neighbouring people*-2S Cal 425 So also, a privy kept in such 
a condition as to be a nuisance to passers-by lawfully using a public 
place or way falls under this section— 4 Bom L R SS:. But this 
section does not empower a Magistrate to order a privy to be removed 
because it has been recently made m any locality— 

Slaughtering cattle, though it might be ofTensive to the prejudice 
and sentiments of a community, is not a nuisance— 25 W. R 72. 

Selling fish on the road side is not a public nuisance, unless annoy- 
ance has been caused to the public — i Bur. L T. 94 

The act of a manager of a bonemill in permuting a large slock of 
bones to remain uncovered m the open air for along time so as to 
become rotten and to emit a smell noxious to the people living m or 
passing by the vicinity, constitutes a public nuisance — 34 Cal 73 

A noise which IS injurious to the physical comfort of the community 

15 a nuisance— 32 C L. J 42 

A nuisance is not legalised by long enjoyment No prescriptive 
right can be acquired to commit, maintain or continue a pubhc nuisance 
involving actual danger to the health of the community— s Weir 59 ; 

16 W. R. 6 , 7 B. L. R. 499 , 4 Bom L. R. 8S2. Thus an old slaughter- 
house can be removed, if it becomes offensive to the health of the 
neighbourhood— 7 B. L R. 499. 

But although no length of enjoyment can legalise a public nuisance, 
yet such fact may tend to show that the dispute was a dispute 
of title such as v«ou 1 dhave the effect of ousting the Magistiate of his 
jurisdiction (under section 139^) Therefore the Magistrate is bound 
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sary that ihey should be specially empowered by the Local Govern- 
ment. 

In the United Provinces, theLocal Government may invest Municipal 
Boards with the powers of a District Magistrate to institute proceedings 
under this section (See Sec. 57 of Act XV of 1883) 

In Presidency towns, the Presidency Magistrates are not empowered 
to act under this chapter In nuisance cases, they act under the Penal 
Code, the Police Acts, the Municipal Acts and other Local enactments, 
dealing with special kinds of nuisance^. 

A Joint Mag strate in charge of the Magistrate’s olTice cannot piss an 
order under this section — *5 W R 66 But if he is a first class 
Magistrate, he can pass such order under the present la» 

Police report or other information —The police report or other 
information referred to m (his section is no evidence against the oppo- 
site party— 44 Cal 61. 

An order under this section cannot, even by consent of parties, be 
based upon information gaihercd from a heal tnspeclion~-^i Cal 61 
Uolawfol obstrnclian .—Obstruction to a public road is a nuisance 
though no practical inconvenience is caused— 23 All 84 And it is 
absolutely irreles ant with what motive an obstruction upon the public 

highway is caused— 23 All 159. 

A dam constructed across a public river which amounts to obstru^ 
tion to the river and causes damage to the lower nparnn owners may 
be ordered to be removed under this section— 2i Cr L J 55 (Oudh) 

Where a cattle market IS situated >n a congested pan of ihetown, 
so (hat owing to the cattle having to be driven through narrow and 
congested lanes* obstruction and inconvenience are caused to the public, 

It may be suppressed bj an order under this section — 22 Cr L J 5^2 
(Cal) 

The obstruction must be permanent, and not tempor — 1. Horn 
L.*K 35S J and It must be an cm/rw.,' obstruction a ^Iagl5lr^^e cannot 
make .any order .as to what should be done in case of future obstniciiuns 
— 21 W. U. 10 

Where a proceeding under this section is instituted .against .a number 
of persons for various unlawful obstructions, it 1$ essential iliat the 
order should state accurately with regard to each person the specific 
obstruct on made by him which he is required to remove, unless it Is 
alleged that all the persons are jointl) responsible for all the obstruc 
lions mentioned— 44 Cal 61 

rohllc (—‘Toblic place' —The provisions of this section apply to 
such cases where the obstruction is caused to a fuihe thoroughfare— 35 
W. K. 4; 5 Cal. 675; 36 All 209; 2* Bom. 9SS ; ISW. IL67. It 11 
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not nccessir)’ that the way should be one which is generally used by 
the public ; it IS sufficient if the nay IS one which is or may be lawfully 
used by the public — to Cr. L J 210 (Ci!) , 12 A. L J. 1024 . 20 Cr 
1 - J 556 (Pat) But the fact that the residents of a particular village 
have a right to take cattle across .a field IS not sufficient to constitute a 
public right of nay — 26 A W. N 190 

An obstruction to a private path (4 Bom L R SS3), or to a private 
dra n (5 W. R 5S), or to a private channel (36 AH 209) come 

vvithin the purview of this section In such cases the parties must go 
to a civil Court. 

Nuisance —As to nuisance under the Penal Code, see Secs 268 — 
294 A^ I P C 

Keeping a gaming house is a nuisance if cronds of disorderly 
persons flock there and cause annoyance to the public — 14 Mad 364 , 
but if no annoyance is caused, u is not a nuisance — 7 B H C R 74 So ^ 
also, cremation on private land is a nuisance »f the cremation is perform* 
ed in such a way as to be a source of injur>, annoyance or danger to 
the ne ghbounng people— 25 Cal 425 So also, a privy kept in such 
a condition as to be a nuisance to passers by lawfully using a public 
place or vvay falls under this section— 4 Bom L R 882 But this 
section does not empower a Magistrate to order a privy to be removed 
because it has been recently made m any locality— 

Slaughtering cattle, though it might be offensive to the prejudice 
and sentiments of a communii), IS not a nuisance— 35 W R 72 

Selling fish on the road side 1$ not a public nuisance, unless annoy* 
ance has been caused to the public — i Our L T 94 

The act of a manager of a bonemill m permitting a large stock of 
bones to remain uncovered in the open air for along time so as to 
become rotten and to emit a smell noxious to the people living in or 
passing by the vicinity, constitutes a public nuisance — 34 Lai 73 

A noise which IS injurious to the physical comfort of the community 

15 a nuisance — 32 C L J 42 

A nuisance is not legalised by long enjoyment No prescriptive 
right can be acquired to commit, maintain or continue a public nuisance 
involving actual danger to the health of the community— 2 Weir 59 , 

16 W R 6 , 7 B L R 499 , 4 Bom L R 882 Thus an old slaughter* 
house can be removed, if it becomes ofTensive to the health of the 
neighbourhood— 7 B. L R 499 

But although no length of enjoyment can legalise a public nuisance, 
yet such fact may tend to show that the dispute was a bona fide dispute 
of title such as would have the efTect of ousting the Magistiate of his 
jurisdiction (under section iSgA) Therefore the Magistrate is bound 
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to see wRelker the fact of such loni; possession has not given to the 
objection of the person so enjoyiog the character of n bona ede 
dispute as to title— 33 Cal 278. 

'Should be removeiT —These words shoiv ibit the nuisance must be 
something which IS capable of being remored, 11 it is not capable at 
being removed, (ef. some objectionable accompaniments to a religious 
ceremony practised by the members of a religious sect) tins section does 
not apply— 21 A \V M. 126 

Offensive trade or ocenpation •— Para 3 deals onl> uah trades, 
•which are in themsehes injunous to the health or physical comfort of 
the community, .and not with those which are in themselves innocent, 
but m the course o{ which the manager or plier cornmus a public 
nuisance — 188S P R 47. Thus, keeping a house of public entertain 
ment IS not by itself an offensive irade^ — 

^ This secnon relates to an extslin^ state of affairs and not to the 
possibility of future results Where an occupation is perfecllj innocent 
at present, the mere fact that It may in future become cITcnsive to the 
neighbours is no ground for issuing on oider under tins secnon Where 
there ts no evidence that the occupation of manufacturing bricks is 
in Itself injurious to the health or that the petitioners were so working 
It that the health of any one was being injured, no order under this 
section can be made in anticipation of the occupation being injurious 
to the health of the community in future— 1 Lab 163 

In Ord« to bring a trade or occupation wnhm the operation of th\s 
secliofi, It must be shonn that the mterference with the public comfort 
naa considerable and a large section of the public was affected injuriously 

P. \V. K-20 The working of iice husking machines throuj^hout 

the whole lusht «t a re*ufeiUiil quarter is a public nui«mce, being 
injurious \o the comfort of the whole neighbourhood— 1904 r R 0 

A lawful and nectssaty occupation such as nnnmg ought not to be 
interfered with unless it is proved that it is injurious to the beiUh of 
the community— »8S5 r R i7* Cultivation of mure jowars. withm -i 
short distance fromihe town IS not an injurious occupition— i^Sij 1’ K 

A person who opens a new maiket close to an txisimg miikci m the 

Milage cannot be held to be carrying on a trade or orcuptuon that is 
injurious to the health or ph)sica! comfort of the commuaity . ntr docs 
the fact that the people in one matVet Me sometimes foicihtj dragged 
from a to the rival one, giving use 10 mutual rccriminttion and abuie 

justify an order under this section— a Weir 63 , t4 vM I / Z07 

A pfostilote who bchivts crdtsly and quietly and creites no open 
awndaj by notousliving cannot be itmo\ed(«om her home on the ground 

of her l-id characlcr-?4 So alto, the mere eiittcncc of 
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^ liouses of prottiluiet b> the road side or the fact that they ply their 
trade in their houses, cannot an'ect the physical comfort of the passers 
9 j)— 5 C W. N 566 Ilut where they are on the public road soliciting 
passtri by, their occupation it cetlainl) injurious to the health of the 
<ommuntt) — iS^*' V K t? In 32 All. 113, howeaer, it was held that 
such an act did not amount to a public nuisance within the meanin;; 
of Sec 26S I. P C 

A person who inoculates children upon an outbreak of small pox can 
not be said to be cart>ing on an offensue occupation— (>903) U 11 K tst 
Qr =05 

Under the old taw, if a trade or occupition was found to be ofTenstve, 
the Magistrate had to pats an order totally frehthtmi^ it , under the 
present law, it ma> be ordered to be rt/pthled instead of being totally 
suppressed 

Boildtog likely to fall —There must be proof that the state of the 
building IS dangerous in firatsenlt AnAnoxtn/uturo That the building 
•cnight become dangerous by another man altering the adjoining premises 
sn future or undermining the building in question is not a ground of 
.action under thi* section— tS9a r R 5 

Person! Uvin(’ etc in the neighbourhood —This section is limited to 
injuries likely to be ctused to passers by or “to persons living or carrying 
on business in the neighbourhood” These words mean not the persons 
-who are living actually in the alleged dangerous building or in the 
■servant's houses m the compound belonging to it, but those unascertained 
members of the public whose ordinary avocations may take them to the 
neighbourhood of the building complained of— 20 All 501 

Filling up ezcavatiaas —An order to fill up and bring m to one 
level with the adjacent land, excavations made for taking mud for the 
manufacture of bricks, 18 illegal, as the Magistrate can only order them 
to be fenced, even if they are by the side of a public way — 22 Bom 714 
Fencing a tank —Where a tank is used as a reservoir for water, 
the Magistrate can order to have it fenced to prevent accidents , but 
where it is proved to be injurious to the health and comfoit of the 
community, he may treat it as a public nuisance and cause it to be 
filled up— 10 W. R 27 , 2 W R 36 

Nature of Order • — An order under this section is exparle—2\Zz\, 395 
The order should be a written one , if no written order is passed, the 
procedure 1$ faulty , and a person cannot be convicted of disobeying such 
an order — 2 Agra i 

The order should be directed to particular individuals and not be 
general, except in cases of emergency, to which Chapter .\I applies, 
when they can be addressed to the public generally — 8 AIL 99 A person 
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disobeying a general order passed under this section cannot be convicted 
— Ratanfal 342. The disobed ence of a general order passed under this 
section prohibiting the public in general from frequenting the roads and 
paths of a certain village between certain hour«, is not punishable under 
sec 18S I P C— 12 C L R 231 

The order under this section must not be \ ague it must be such 
that the persons to whom it is directed will be able to learn from us 
contents what they are ordered to do for the purpose of complying with 
It— II C L J 114 If the order is avtbt/’uous and open to two inter 
prelations the one most favourable to the accused will be adopted— 16 
Cal 9 

The order must be conditional, and not alisoluie Every order should 
state the within which and place where the person to whom 
It IS issued may appear and mo\e to have it set aside— 9 Cal 637 
Disobedience of an order which fixes no time or phce is not an offence 
under sec iSS I P C — i Bur S R 363 

And lastly, the order must be confined to the removal of the nuisance 
only, and should not direct (be removal of the •obole thtm; for instance 
in the case of a tank the order should be to fence the tank and not to 
fill up the tank— 10 W R 27 2 W R 36 If *he Magislriie finds a 
burning ghat to be a nuisance he cannot order the removal of the ghat 
but can order the removal of thenmiancerr he can tal.e such steps ns 
would result in the cremation ceas ng to be a nuisance— 23 Cal 425 In 
a case where sparks from a forge might set fire to a cotton stored m an 
adjoining building, the ^IaglStrate cannot order remov al of the forge but 
should order its construction in su h a way that sparks shall noi issue 
out of It into the open air— Ratanlal 872 

Taking evidence -Before passing a conditional order under this 
section a Magistrate is not bound to take evidence but he should ilo so 
before making the order absofutc— •'4 Cal 39$ The informaiion which 
a Magistrate has recorded before passing the condiiionil order is m t 
evidence against the oppos te party— /^r 1 . 44 Cal Oi 

Procednre to be sinctly followed —When the Mag straic has 
commenced proceed ngs under ibis section he 11 not at hberiy to procce I 
otherwise than in conformity with the rules laid down in th s chapter 

-SW’ R 37 

Dropping of proceedings —If a Magistrate is sat sfied that there 
are no sufTi^ient grounds for tak n^ acton under tl s sect on he can 
drop procecdings~8 Cal SS3. Thus where the Magisltaic before 
making a final order comes to know that the roa 1 it not a puW c one, 1 e 
-an drop proceed ngs and abstain from carrying out the order for the 
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rerao\al of the obstruction — tj W R 67 In such cases, the High 
Court smII not interfere — 1 C L. R 486 

Proceedings once dropped can be revised, if sufficient cause is shown 
—5 C W. N 173, 

Further inquiry — If a Magistrate drops proceedings under this 
section, neither the District Magistrate nor the Sessions Judge can order 
further enquiry, since sec 457 (now 436) is not applicable to it — 24 Cal 
395 The proper procedure m such a case is to refer the matter to the 
High Court— 25 Cal 425 

Orders not under this Section — A hlagistrate has no jurisdiction 
under this section to pass the following orders — An order regarding the 
custody and guardianship of children — 2 Weir 66 an order directing the 
construction of a new drain — 20 AWN 138 an order to bu Id a pig 
sty at a certain distance from the ahadt — O S C 60 , an order to lop off 
branches of an oserhanging tree— 3 A W V 222 , an order to close a 
graveyard — !2 C W Is 70 an order prohibiting persons to drink the 
water of a certain well -13 A W N 143 , h general order prohibiting 
the public to frequent the roads and places of a certain village between 
certain hours— is C L R 231 in order calling upon the inhibitints 
of a town to keep themselves well supplied with pots filled with water 
upon their roofs and also with hooked sticks for use in beating out 
fires— r Bur S R 363 , an order directing the owner of a house stand 
ing apart from any public road in its own compound to repair such house 
—20 All 501 an order directing a person to repair a well, and also to 
pay a fine out of which the well has to be repaired— Ratanlal 50 , an 
order directing a person 10 use h s own properly so as not to cau e 
injury to the properly of another — Ratanlal 516 on order directing a 
person not to cultivate his land— I A Lj 615 

Civil Suits —No suit will 1 e in a Civil Court to je/ rTWi? an order 
passed under this section, and the Civil Courts have no jurisdiction to 
question or set aside such order — i"* W R (F B ) >8 (overruling 7 
W Rqs^.liW R 4B L R 24 Thus a Civil Court has no 

jurisdiction to order 3 road, which has been declared by the Alagistrale 
as a public road, to be closed — 11 W R 434 (civil) But a siut will 1 e 
for a declaration under sec 42 of the Specific Relief Act against any 
one of the public who claims to use the road as a public road — 15 Cal 
460 8 B H C R A C 94 19 W R 426 (civil) , 6 Cal 291 , 6 Bom 

670 

Since a Magistrates order under this section is not a conclusive 
determ nation of the question of Mitt it is competent to a Civil Court 
to try the question whether a land is private property or a public place— 
6 Cal 291 
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The suit wiU Ite, as regards a public roai 3 , not against the Magistrate 
but against the Secretary of State— ^ Born 670 , but of course it is open 
to the party to bring n declaratory suit against any member of the 
public who may use the road as a public one, and in such cases, it is 
unnecessary to make the Secretary of State a party— 15 Cal 460 

Revision — The High Court can interfere when the Migistnte acted 
without jurisdiction or in excess of his jurisdiction or when there was an 
•error m law Where the Magistrate came to a finding after considering 
all the evidence before him, the High Court cannot interfere on the 
ground that the finding was erroneous— 9 B L R 417 But the High 
•Court can interfere when there IS no evidence or no reasonable eiidence 
on record tojusti/y the Magistrates finding— 7 B L R S16 

Further, n is not the practice of the High Court to entertain an 
application in revision against an order made by a Magistrate in a pro 
ceeding under this section, unless the party aggrieved had first moved 
the Sessions Judge under Secs 435 and 438 of the Code— 4S Cal 534 
Revifltv — A proceeding under this section being a judicial proceed 
ang IS open to review b> the High Court ~9 B H C K A C ifo 

7 B L K 449 

Appeal — Orders passed under this Chapter are criminal orders 
and no Letters Patent Appeal ties therefrom — 59 Mad 557 

134 (0 The order shall, if practicable, be served on the 
person against u horn it is made, in manner 

Service or nollllci- * *» 

Sion oi order herein provided for service of a summon'' 

(2) If such order cannot be so served, it shall be notified 
b> proclamation, published in such manner ns the Local 
•Government ma> b> rule direct, and a copj thereof shall be 
stuck up at such place or places as ma> be fittest for con 
veying the information to such person 

Non service -The terms of this section are director) and ought 
to be followed but an omission to follow its proiiMoni n a mere ine 
gularity and does not nullif) the ofder-16 Cal 0 Thur. the non sen .cc 
^)f notice does not invalidate the order if the parties admit that the) 
knew of the existence of the notice— 5 W R 4 Uhere the pariiei 
had information of the order, it is immaterial that the mo<le in which 
It was brought to Ihew nonce was not m strict accordance with ihu 
section— 1900 P. R • 

ProcUtnfttion — In Ilengaf, il e prochmatlaa is to be made by beat 
of drum-Calcotta Oirctte, 18S3 I art III, p 245 Uombs). it is 

•o b- made by beat of drum, and by publicat on in the Ton bay (larelle 
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and such local newspapers as the Magistrate directs— Bombay Gazette, 
1901, Part I, p 779 

135« The person ag^alnst ivhom such order is made 

Person to whom order shall— 

^how'^^owe *or'’*ciaim («) perform, Within the time and in the 
manner specified in the order, the act 
Klirected thereby ; or 

{b) appear in accordance wiili such order and either show 
•cause against the same, or apply to the Magistrate by whom 
it was made, to appoint a jury to try whether the same is 
reasonable and proper. 

Change —The iialicised words ha\e been added by sec. 25 of the 
Criminal Procedure Code Amendment Act (XVIII of 1923). 

Apphcatioa to show cause and for a jary —Since the proceeding 
under Sec. 133 >$ m the first instance entirely ex parte^ it is consequently 
•desirable that reasonable opportunity should be given to the opposite 
party to show cause as contemplated by this section and to adduce 
■evidence as prescribed by section 137—20 C W. N. 1171. 

Under this section a party cannot do//; cause and apply /or a 

iury at the same lime ; he has the right to adopt only one of the atterna. 
lives— 13 C. W. N. 367. 

Bona fide claim '—The question as to whether the claim set up by 
the defendant is a bona fide one is to be decided by the Magistrate 
himself and not to be left to the jury— 2$ Cal 869 A case can be 
referred to the jury only after the Magistrate has decided that the claim 
set up by the petitioner is not a tona fide claim, and that the way alleged 
to be obstructed is one winch is or may be lawfully used by the public. 
The jury is not competent to decide the question whether there is a pub- 
lic right of way. What the jury has to consider is whether the 
■order passed by the ^faglstrate under sec 133 is a reasonable and 
proper order— 3 C. W. N'. S45 , 10 C. W N. 845 , 31 Cal 979 , 9 C. W. 
N. 72 . 18 C W N. 114S Therefore a Magistrate is not competent to 
make a reference to the jury without first determining whether the 
way IS a public thoroughfare or not, or without determining whether 
the claim set up by the opposite parly is dewr/r/ir or not — 10 C. W. N. 
^•<5 ; of Cal. 979 , 26 Cal. S69 , 2 P L. /. 67. If however the Magistrate 
through a mistaken view of the law, makes a reference to the jury, with- 
out finding whether the way is a public way or not, the jury would be 
met by a bona fide objection that ibe way is pruate property* which 
would render them powerless to proceed ; the Magistrate will then hare 
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to tak= upthe matter h.mrelf, and .f the data, bona fide, w, II have to 
refer the patties to a Civil Court— 5 Cal 875 

When a person has applied for a jury and jury has been appo ntcd 
the patty cannot set up the ple-i that he caused the obstruction under 
a bom fide claim ot right-aj All afi; 30 All 364 The application 
for jury will operate as a waiver of the plea of /A claim Once 
a jury is appointed on the application of the person ipainst whom 
an order has been made under sec 133 it is not open to him it a hter 
stage to «et up a claim of right to the subject of contention and to have 
his claim determined by the Magistrate before the jury proceed w th the 
matter— 7 Bur L T 23 

136 rf such person does not perform such act or 
Consequence ct his ippear and Shoiv cause or apply for 

falling to do SQ appointment of a jiirv as required 

by Section 135 he shall be liable to the penaltj prescribed in 
that behalf in Section rS8 of the Indian Peml Code, and the 
order shall be made absolute 

Object of section —The provisions of this section are sirmgen*, 
because the intention is to create facil ties for condiiionil order*, 
which Magistrates are authorised to pass under this chapter, becoming 
final without needless delay and thereby promptly to ensure pubic 
safety— f3 Mad 4-5 Therefore an order under this section must be 
passed without delay M here a conditional .order passed under section 
133 was made absolute 4 years later the High Cnuri treated the final 
order as resting on no cond t onal order and reversed it— 'j IJom 
L.R ?4-l 

Order obsolnte —This section conclusively presumes that the con 
ditional order under Sec 133 was correctiv made- l- Mad 475 Mhcre 
an order has become absolute under ih s sect on it cannot be quest oned 
m any subsequent proceed ng — 1900 I 1\ j It is not competent to 
the parlv 10 go behind the order and quest on its val dily in any way 
—13 All 5“5 Ilut vTheie the Magistrate maVes an order which he had 
no juriidtciion to pass the patty affected by « can go behind the otder 
—CO All 501. 

Even though an order has been made absol ite under th s sect on 
upon the party not be ng able to attend on the slaie fiied the Msgisirate 
can set as de tl e tx parte order on the appearance of ihe parly In such 
a case the Magis'rale must proced to record er dence as proti 'c I I y 
Sec 13* ard shall then e ther maVe the order ahi lute aca n or shall drop 
the proceeding* as the case may be— 19 Cr L J 214 (tat) 
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Ko farther notice necessary —Whenever the time fixed in the order 
under sec 133 h.i8 been nUotred to p-vss without compliance with the 
order or without protest, the iiibility to punishment attaches at once, and 
no further notice is necessary under Sec 140—31 Mad. 280. 

137. (i) If lie appears and shows cause against the 
.•r.c.au,. .b.,. h. “'dcr, the Magistrate shall take evidence 
•pp««rf to ihow ctusc matter as in a summons case. 

(2) If the Magistrate is satisfied that the order is not 
reasonable and proper, no further proceedings shall be taken 
in the case. 

(3) If the Magistrate is not so satisfied, the order shall be 
made absolute 

'llagistrate* — The power to issue a conditional order belongs 
only to the Magistrate mentioned in the beginning of Sec. 133. 
The power to appoint a jury also belongs to the Magistrate who made 
the conditional order (see sec 135} But the Magistrate who is to hold 
the inquiry under this section need not be the Magistrate who made the 
order under sec. 133 ■ the Magistrate in this section is the Magistrate 
before -jjhom the party is ordered to appear (see sec. 133) . it maybe either 
the Magistrate himself who issued the conditional order, or a Magistrate 
of the first or second class mentioned m the last para of section X33 
(1) This seems to be the meaning of sections 133 and 137 read together. 
Therefore where a Magistrate issuing a conditional order under sec. 133 
required certain persons to appear before a 2nd class Magistrate, the 
latter exercising his powers under this section, can take evidence, confirm 
the couditional order 01 stay further proceedings See 9 Mad 201 , 
-2S Cal 27S , 2 Weir 61. 

Taking evidence — When a party appears to show cause, the Magis 
trale is bound to take evidence— 26 W R. 7 , 1 Bom. L R. 783 , 
Ralanlal 320 ; 8 C L R 831 , ii Bom 375 Even if the party appears 
after the time fixed in the order, but before the case is taken up, the 
Magistrate is bound to hear hts objection and take evidence for the 
order he has to make — to W R 27 The absence of the objector at 
an adjourned hearing after he has once appeared to show cause will not 
absolve the Magistrate of his duty of taking some evidence at least 
before making the order absolute — 2 Bom L R 818 The Magistrate 
cannot act solely on his own opinion ; he is bound to take evidence 
as the basis of his order which he 15 to make— 11 Bom 375; 2 Weir 62 
It IS illegal for him to make the order absolute solely on the report of 
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to tafee up the matter himaelf, and if the claim is bona fide, wiil have to 
refer the parties to a Civil Court— 5 Cal 875 

When a person has applied for a jury and jury has beenapponted 
the party Pannot set up the ph-i that be caused the obstruction under 
a bona fide claim of right-22 All 367 50 AH 364 The application 

for jury av,i{ operate as inaiver of the plea of diim Once 

a jury IS appointed on the application of the person ipainst uhom 
an order has been made under sec 133 it 15 not open to him at a hter 
stage to ‘et op a claim of right to the subject of contention and to have 
his claim determined by the ’'lagisirate before thejury proceed iv th the 
matter— 7 Bur L T 33 

136 K such person does not perform such net or 
Con«queBc« 0» hi5 shoiv cause or appl> for 

fafttnetodoao appoinifTient of ajur\ as required 

by Section 135 he shaff be fiabfe to ihc penaft) prescribed in 
that behalf in Section iSS ol the Indian Pena! Code tnd the 
order shall be made absolute 

Qbiect of sectha —The provtstons of this secuon are siringen* 
becvise the intent on is to create ficil ties for condiiioml order* 
wh«h Magistnte* are authorised to piss under tbi* chapter becoming 
finil without rteedfes? defa> and thereby promptly to ensure public 
safely— /3 ^fad 4-5 Therefore an order under this section must be 
pissed without delay \\ here 1 cond iionil order ptssed under section 
133 wis mide ibsolute 4 jeirs liter the H gh Court ireiied the linil 
order is resting on no cond t onil order ind reversed it— *3 Horn 
L K S44 

Order absolute —Th s section ronclus \cl> presumes ihit the con 
dustiual order under Sec 133 »i5 correctly rmde— icMid 4 e, Where 
in otdtc has become ibsolote under this sect on it cirmof be ffuest oned 
in any subsequent proceed ng— 1000 1* It 2 )t is not eon petent to 
the pirtv to po behind the order ind quest on its »il dity in my wiy 
—13 All 3*5 Bat tt here the ^figtstsaie mikej in order which he hi 1 
no jurisdiction to ptss the piriy iffeclcd by tt can go behind the order 
—20 All ioi 

Even though an order las been wide ibiolute under th 1 sect on 
upon the pany not he nj ibfe to itfcn f on the date fieed (he ifagKtrate 
cm set IS de il e pirie order on ibe appeirmre of the pirty In such 
a cue the Mig'strate mutt procee I 10 record ev I'ence as pron eUy 
Sec t j** and shall then e iher miVe the order abinl ite ags n or shsll drop 
(he pfoctediDgr a» (he cue may b^— Cf L. } 714 
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4s improper, such jurors shall be counted (of^ether as unanimous]} object 
mg to ihe order—ss W R 31 

The onl) thing nhich the jur> is to consider is whether the conditionat 
order passed b} the Magistrate under Sec 133 Is reasonable and proper. 
They cannot enter into the question of rights of parlies— 5 Cal 875, 31 
Cal 9/9 10 C M N S45 3 C W N 345 They cannot decide the 
question of bona tides of the claim set up by the opposite party— See 
notes under Secs 137, 139A 

Verdict cf majorti) —The ‘majority’ means a majority of the persons 
appointed, and not majority of the persons attending— 13 Cal 275 
Therefore, where one juror out of five was all along absent, the Magistrate 
cannot accept the serdictofthe majority of the four who attended— 11 
Cr L J 402 (Cdl / So also, a decision by three out of five, m the 
absence of the other two, is invalid— 23 All 159 So again, a \crdict is 
defecti\e when four out of five jurors were present at the time of the local 
investigation and one was absent Such a verdict is illegal and cannot 
be acted upon, and a fresh jury should be appointed— 34 C, W N 928 
The finding of the jury should be arrived at after each juror exercises 
his own discretion in the matter A verdict given by juror«, some of 
whom bl ndly follow the opinion of others is not proper M here out 
offive jurors, only two saw (he place, and the third never visited it, but 
pased his opinion solely 00 what had been told him by the other two, 
It was held that the opinioo of rhe so called majority was not that of a 
legal majont}— 25 W R 4 

Objection to verdict —The party objecting to the verdict must show 
pnma facie that either the jury did not apply 1 judicial discretion to the 
case, or that they could not have arrived at that verdict by a proper 
exercise of their discretion on the materials before them — 23 W R 15 
Hagistrate bound by verdict — A Magistrate is not at liberty to 
take only a part of the verdict he is bound to be guided by their 
whole decision If any part of their verdict is ambiguous, he can a«k 
them to express their opinion clearly— 12 W R 28 The Magistrate’s 
order must be based upon the verdict given by the jury for his gu dance 
—23 W R £6 

If the verdict modifies the Magistrates order, he may or may not 
accept the modification If he accepts the modification, he is bound to 
be guided by their decision If he does not accept the modification he 
must stop further proceedings — 12 \V R 28 

Remitting the case to another Magistrate — On receipt of the verdict 
of the jury, the Magistrate is not competent to remit the case for disposal 
to a second class Magistrate llie ist class Magistrate is alone 
15 
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because he has no such po^ver, and the jury is not legally constituted-jo 
C L R. 193 

A jmy consislmg of fess than five persons tsnot a properly constituted 
jury, and an order based on the verdict of such a jury is mvalid--->' Cr 
Lj 5 ii.(CaI) 

Procedure — This chapter does not lay down any rules as to the 
procedure which a jury appointed under this section should adopt in 
enquiring into a matter submitted to tbem—so All 364 

The jury is bound to hear the parties and their witnesses They cannot 
decide a matter referred to them merely on local inspection without 
taking evidence— 26 Cal. 869 , 6 C. W, N S86 

Summons to jury —The summons should spealy the time and place 
when and where the jurors should attend— 5 All 7 

Veidict after time fixed — Where a jury appointed under this 
section bad consideted the matter tefttied to them, and the individual 
members of the jury had given m their opinion to the forcmin, but he 
sent m his report after the time fixed, but before a final order was made 
by the Magistrate, it was held that the Magistr.ate should have acted on 
the verdict of the )ury, and not appointed a second jury— 21 W R 54 

Extension of time —The power conferred by subsection (i) for 
the extension of time for delivery of verdict can be exercised by the 
Magistrate only and cannot be delegated to the foreman of the jury— 33 
All 159 

Reference to nrbitratton —As the dispute under this chapter is of 
.a public nature, m which public interests .are involved, the case cannot be 
referred to arbitrators by agreement of ptrties— : P. L T & , Cr L J 
5 1 r (Cal ) 

139 (0 If majority of the jurors find 

procedure where lury that the ordcr of thc MnyiMmlc IS 
reasonable and proper as oiiginaUy made, 
or subj’ect to a modificatton uliich thc M.agistr.atc accepts, 
the MauisUatc shall make thc order absolute, subject to such 
modification (tf any). 

(a) In other cases no further procccdinjfs shall be taken 
under this Chapter. 

Verdict of the jury —The jurors are not to give iheir indiyidusl 
and separate opinions to the Magtstrate, but they art to consult together 
and then eaprei* their collective opinion through ihcir foietnan— iS All 
15S. 

Tltt findingi of all the jurors need not agree m every detail , hut if 
all the members agree that the order of the Magntrate taken as a whole 
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*‘The pnncipil question in connection with this clause is whether, as 
provided in the Bill, quesiions of title in relation to rights of way and 
the like should, for the purpo.es of the Chapter, be finally decided by 
the Magistra e, or whether the almost uniform decisions of the High 
Courts, which lay down that the Magistrate must stay proceedings if 
he IS satisfied that the question has been raised boni Jide, should be 
followed We prefer to accept the latter view as laid downm^T/anr 
furdey\ Bidku Dhusan Strear^ I L R> 42 Cal, 158, and we have 
provided for it as a special case in a new section iz<) t of 

the Joint Committee (191J) 

Boaa fide claim ->lfabona fide dispute as to the existence of a 
public right IS set up, the powers under sections 133157 as regards 
obstruction to public ways, <annot be exercised by the Magistrate — 4 
Bom L R 6S7 , 15 Bom L R 57 , 22 Bom 9S8 , 28 All 98 , 11 Cal 
8 , I C L J 434 I S We r 6t Out the claim in order to have this 
effect must be and not a mere pretence t" oust jurisdiction 

The mere assertion of a cUim made without reasonable ground or honest 
belief m It or honest intention to support tt will not oust a criminal 
Court of Its jurisdiction under these sections— 15 Cal 564 , Cal 278 , 
21 Cr L J 459 (Cal ) . 32 Cr L J 577 (Cal) So also 1 cUim set up 
only to annoy an enemy of the claimant, cannot be said to be a bont 
fide claim— t C L J 43-1 

Therefore, when a person agnmst whom an order is made under 
section 133 to remove an obstruction from a public way, claims it as 1 
private way, the Magistrate should first determine whether the claim 
IS bona fide or rot— 26 Cal 869 , 31 Cal 979 , 3 C. W, N 345 , 7 C W 
N 117 , loC. W N. 845 , 2 P. L J. 67. 22 Cr L J 351 (Cal) The 
question of bona fides of a claim is a question of fact, and has to be 
enquired Into like any other question of fact — 20 Cr L. J 556 (Pat ) , 
and the Magistrate must tnke the evidence adduced by each side— 23 
C. W N 774 If however, the encroachment complained of is on n 
way which is admittedly public, it Is not necessary, in order logue 
lurisdiction, that there should be a finding as to the bona fide character 
of any claim that might be made by the accused— 6 C W N £86 

[In this connection a very nice question antes as 10 which question 
the Magistrate should decide first — whether he is first to determire 
whether the way encroached upon is a public w a) or not , or whether 
the quest on of bona fides IS to be primarily considered In 2 C \\ K 
554, It was held that the former question is to be first determined by 
the Magistrate . so alto seems to be the view m 6 C W \ But 

InyC W N. 717,31 Cal 979,10 C W. N 845, « Bur L. R. 530. =5 
C, L. J. 349 34 C L. J 172 and 2 P L. J 67 it was held that the ques 
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competent to deal with the case further and must dispose of the case- 
himself— 43 Mad 316 

Eeference to High Court — The decision of the jury appointed under 
Sec 138 Is not a proceeding >n a Criminal Court which the Distnct 
Magistrate can call for and examine and refer to the High Court under 
Sec 43s— Ratanlal 336 

189 A (/) When an order ts made under Section t^^/or 

“f oismidw,,, 

** nutsauce or danger to the public in the use 

of au) tvay.itvey, channel or place, the Magistrate shall, on the 
appeal auce befoie him of the person aganist ivhom the order 
lias made, question hun as to whether he denies the existence 
oj an} public right in respect of the way, noer, channel or 
place, and, if he does so, the Magisttate shall befoit ptoceedtng 
under Section ijy or Section ijS, inquve into the matfo 

^2) If in such inquiry the Magistrate finds that there is 
any reliable evidence in support of such denial, he shall stay 
the pfoceedtfigs until the matter of the enstencr of such right has 
teen decided by a competent Civil Court and, if he finds 
that there is no such evidence, he shall pioceed as laid do\ n in 
Section IJ7 or Section rjS, as the cist any requite 

Ci) ^ person -i ho has, on being questioned by tlu Magis^ 
trate under sub section {i) failed to deny the exisUnct of a public 
Tight of the nature therein referred to, or who hating made 
such dtiiiai, has failed to adduce reliable ettdeuce in support 
theteoj, shall not in the subsequent pi ceeedtngs bt ptrmitttd to 
male any such denial, nor shall any question ut nspeit tf t) e 

txisUnce of any such pul he right be inquired inti, bj anj jury 
appointed undet Section /?' 

This section li 3 s been newly ndded by »ec of the Crmninl 
1 rocedUTt Code Amendment Act (\\ III of i»?n) 

The pto ediue which ou^ht to be followed by the Mj^ntrate m 
cLim rf r ght fi set up by the petuioncr, wa* not Lid 
djwn »n any section of this chapter under ileprenoui law Hut qn ic 
a number of caieLwi has gathered lourd ihii po nt, wh cb the 
Le{,'»'a''att bas row ihouihl ht to crystal! *e mto a new icctca 



src. 




-Si-isV Vts <■'».■*»■ rtT^'S^t^' vv» 

a:r=^Iiia2*^ cs Ta, c-'a -v»n t >> xVf sS \yf.\ \>> 

'5 tV- C r" C X. 5 

SzVf::js2 (S^ H^WS 

-'3 is tMt'‘t '‘tr x'-t v'a m V\ 

Oo~e IS to b“ 3tX X'N XSt XUtisXuXA AA \ w '\ Xx\aVX\ 

xo ihe 13TT— *5 Cil «^o,^oC \Y N <»x \\\\ \t \\\is 

xe decide t'-e q^esxnn t\Xt»ytx xYin^ v'X A v\ XV \Vv 

^ 345 • 5* Cal 0'^ ConXTA— MX x\| y»XnA xxlixx Wux 1\»\ \ X\\M 
il IS within the coTip-icnce of xh^ jwi\ x^ lU (Ia as lx XhA\A\'\'lX Xl 
an objection that the w MIck^ ' !»' I'fAix oh»tu\ tf \ it \\ \\ A 1' 
way But the Alhhtb.\ 1 nilniij hit Xwai dlttpi'* *x^ I of I'X ^ 
lature and is rendered obtnXeie Xi^ xlilt »e Xlon ' \Vn IhiiiV XhAl Xha 
oa\y question \o be left Vo X\it Ji«y aXuiviXtX \e v»X\e\Xin Xh» XwXMXXi^t 
directed by the MiRiiirxte to bn tnX^en Ate leniiiiiitldA Alt t jiiopAt | Ab'l 
in view of the dec s on in 30 All XA| we iXilidt It lUtli it Ia IIiaX ItOX 
should be made ctext’— Ary'v/ fi/lh \fU,t (. utxtHU / » / jum' 


140 (0 When nn order hfxi bppii inmlo ttbinlittn ilHili»r 

P,«.a«,. .» .,d., S""'”' '''■'• i>i nnllMM I VI, 

belRtmadesbieluK the MlXiflltmtO flhull I'KPIlntllP III lh» 
same to the person nnilmt whom tim nnh r wit iiliih', him) 
shall furthT require him to perform the «rl illn ' 1' il l»y III'* 
order withm a lim** to be fiKcd lo l)l*i Jiolirp, hiid ltd itlll llllll 
that in case of disobedience hr* will bt lliiltli lo 111 '* p'liitlly 
provided by Section f8H of thr* lodhn I’riiid f odn 


(2) If such act IS rxol p**fformr*d v/lllilii llie lli/i*' 

llr Mi/Mfilr' ffifty rint* II fo b' 
p'’rf>rmr'd, .ind tnk/ rffo/*r ll/'* /oxit 
of performing it, cither by tlir* e-ilr* of bii/ biiJIdl//y, (''O'/dt 
or o*h*r property fcmo/ed I,;/ bl« orti*-f, *if b/ |}/r dfxff'lfl 
and sale of an/ otH'^r pfOj»r’rl/ of e /'b 

sritbn o*' TTithou* t'l* loe-«J bf^itt of ei'b jodt/ 

d ct-or:. V *eth le wpbv * i /'b fl * 

tT'der «na!.’ aetr''-' r'*- I't *"*■'* w'd *4^ 

bj* tr tT -e {- ^ XfA*^ i ' *% <'/ //; 

cl'itic’e. tr:.'e c'O'per*/ to ft ('y '/i 
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tion of bona fides ts to be determined first and without cominp to an 
express finding to this effect, the Magistrate has no lurisdiction to pro 
ceed to determine whether there is or is not a public way j 

The question of bona fides is a question to be decided by the Magis 
trate, and not to be left to the jury — 26 Cal 869 , 2 P L J 67 

Claim when io be set up ~A bona fide claim should beset up at or 
before the hearing, but not afterwards, and the Magistrate who finds 
the claim not to be should state the reasons for his decision 

which is subject to revision by the High Court— 15 Cal. 564 , 23 Cil. 
499 , I C L J 434 » 7 C W N 117 

Dispute bet veen Government and private individual —In case of 
dispute between the Government and a private individual as to the right 
to the ground on which an encroachment is alleged to haie been made 
by the latter by building a wall, a Magistrate should should not proceed 
under this section, until the dispute is settled— Ratanhl 378 2 Rom. 

L. R 81S 

^'Inquire into the matter^' — “Our proposals invoUc the necessity of 
laying down clearly that the Magistrate only is competent xninquire 
into a claim relating to title * of the Joint Committee (1922) 
The Magistrate cannot datde the question of title— see infra In the 
Bill of 1921 It was proposed to laydown that the Magistrate would decide 
the question of the existence of the public nghi, and that his decision 
a^ould be final Rut the Joint Committee did not accept this \iew 
Sub section ( 2 ) — 

If tlte Magistrate finds that the claim IS /'(/(*, he should .absta n 
from further action and should allow the party to substantiate his claim 

,n a Cnil Court-15 Cal 5O4 »7 Cal 562 3 C W N 745 » 8 C W N 
143, 42 Cal 15S . 25 Cal 275. 22 Cr L J 351 (Cal) 20 A W N 
204 , 2SAII 9S, 1903 P R 2. >t>Rom L R 563 L IJ It (187292) 
S30 , 4 C P. L R M3 He cannot proceed any further m the matter he 
cannot decide whether the title exists or not— 28 All 9S he is not 
competent to decide whether the title IS barred by limitation or not— 35 
Cal 283, he cannot decide whether the nay is public or not— i lJur 
L. R 535? h« cannot e>cn order the parly setting up the claim to 

Institute the suit 'I // 7 m ii spect/et itne^z C \V N 554 23 c \V. N 

774 .34 C W. N. 347 . 

If ihe Magistrate finds that the claim is made bona fide, he should 
a'llow the defendant a itasonaMe time wnhln which to establish his 
Tl-’hti in a Cird Court J and In the meantime /r<\rr/m^r nny leshxt 
If the defendant does not assert his right in a Ciail Court within a 
leaionab’c lif^e, he should proceed with the case— 8 C W. N' 143,49 

Cat 6*3 (r. n ) . 33 Cr L J 35» (Cal ) 
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Ifupon inquiry the Magistrate finds that the channel in question 
is a public channel, the Magistrate is not bound to inquire whether the 
accused had a claim of tight to the channel, or to refer the 

matter to the Civil Court— 28 C. L. J. 211. 

Soh-sectioQ ( 3 ) Qaestton shall not be inquired into by Jury 
The question as to whether the claim set up by the defendant is a Iona 
fide one is to be decided by the Magistrate himself and not to be left 
to the jury— 26 Cal. S69 . 10 C, \V. N. 845, The jury is not competent 
te decide the question whether there is a public right of way-3 C.VV. 
N. 345 ; 3 t Cal 979. Contra— 30 All. 364, where it has been held that 
it is within the competence of the jury to decide as to the validity of 
an objection that the way alleged to have been obstructed is not a public 
way. But the Allahabad ruling has been disapproved of by the Legit* 
lature and is rendered obsolete by this section, ‘‘We think that the 
only question to be left to the jury should be whether the measures 
directed by the Magistrate to be taken are reasonable and proper ; and 
in view of the decision in 30 All. 364 we think it desirable that this 
should be made clear "— of (he Select Committee of t^/ 0 . 


140 . (i) When an order has been made abjotute under 


Pr*«dar* «a «rd<r 


btlsc mec 


Section 136, Section 137 or Section 139, 
the Magistrate shall give notice of the 


same to the person against v/hom the order tvas made, and 
shall further require him to perform the act directed by the 
order within a time to be fixed in the notice, and inform hint 


that in case of disobedience he will be liable to the penalty 


provided b\' Section iSS of the Indian Penal Code. 


(2) If such act is not |>erforn:ed within the time fixed, 
.. ,, the Mazistrate may cause it to be 

t» arirr. performed, and cay reeorer the coots 
cf performin'' it. eilher b>* tre sale cf any bnildi.-.z, C'vcds 
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(3) No suit shailije in respect of anything done in good 
faith under this section. 

A person who neither comp’ies ttJth the order passed under Sec. 133, 
nor protests against It Within the tunc dxedt can be prosecuted under 
Sec. 136 without further notice being guen under this section— 3* Mad. 
280 (cited under Art. 136) ; J3 A\L 577. 

If a final order is passed by a Magistrate under this chapter, any 
succeeding Magistrate cannot go behind the order and question its 
legality. Therefore, if an application is made under this section to the 
succeeding Magistrate for ibe enforcement of an order passed by 3 
preceding Magistrate, the former cannot reject the application on the 
ground that the order.'passed by his predecessor was an illegal order— 27 
C. W. N 459 


141. If the applicant, by neglect or olheruise, pretents 
Procdur, „„ i.i,.,. 1''= appointment of the jurj-, or if from 

7 ..?' any cause tlic jury appointed do not 
'**''** return their verdict u/Itiin file time 

fixed or within such further time as the Mag/slMte may in 
his discretion allow, the Magistrate may pass such order 
as he thinks fit, and such order shall be evecuted in liie 
manner provided by Section 140 

Jury failing to retaro verdict —When 'the majonty of the jurors 
perversely refuse 10 return a verdict for feirof displeasing either party, 
the Magistrate can discharge them and appoint .1 new jur)— 44 All 57$. 
Whereupon failure nf the pirj lo return their \erdict. the petitioner 
.nppeared before the hfagistraic and prayed for appointment of .1 fresh 
jury. It was held that (he MaRistrale ought lo base appomicJ .t new jorj 
and not mide the original order nbsoIute-ieC W N 1047 Under 
this section, the Magistrate upon failure of the jury to return n verdict his 
a discretion to pass such order as he think* fit Thereforr, where the 
foremm of the jurj simply returned the papers without n »erdicr, the 
.Magistrate had jurisdiction to make she order absolute -4 F L. T 15 
Hut It IS desirable that under such circuwitanrei the Magitiraie should 

inquire into the care and should give the party an opportunity of showing 
cause and producing endcncf, before he makes ilie order abjolute under 
tins section— 4 1‘ UT 1$ j 4 IM. T. 13. IJulJif upon the f4iljre of 
jury to return verdict, the petitioners did not taVe arjy action to more 
the Magiitrate for t*k ng evidence on their l>eh»lf, the ^fl,.utrafe wj* 
justified in making ihe order absolute— IJ C. W. S ifi;. 
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Fine —An order sentencing a man to a fine for the nuisance, and an 
additional fine for each day he continues it after the conviction is illegal 
— I B L R, O C. 41. 

142 (i) If a Magistrate making an order under Section 

tniuncitoapendinj 133 Considers, that immediate measures 
should be taken to prevent imminent 
danger or injury of a serious kind to Ihe public, he may, 
whether a jury is to be, or has been, appointed or not, 
issue sucli an injunction to the person against whom the 
■order was made, as is required to obviate or prevent 
such danger or injury pending the determination of the 
matter 

(2) In default of such person forthwith obeying such 
injunction, the Magistrate may himself use, or cause to be 
used, such measures as he thinks Rt to obviate such danger 
■or to pre\ent such injury. 

(3) No suit shall lie in respect of anything done in good 
faith by a ATagistrate under (his section 

Immineat danger — ‘An injunction under this section can be issued 
only when there is imminent danger or feir of injury of a serious kind to 
the public— 31 W. R 56 Where a Magistrate who makes an order 
under this section, subsequently directs further inquiry to be made, the 
Magistrate must be held to have abandoned the proceedings under this 
section, and he should have proceeded under Secs 136 and 137 instead 
of fining the party under sec 188 I PC —Ibid 

No injunction can be is'ued under (his section when the danger has 
passed away — t W R 8 

143. A District Magistrate or Sub*divisiona! Magis- 
M»8istrate m* ro trate, or any Other Magistrate empowered 
?*MncV’*o}‘'’pSViT< Local Government or the District 

nuuince. Magistrate in this behalf, may order 

any person not to repeat or continue a public nuisance, as 
■defined m the Indian Penal Code or any special or local law. 

Secs 143 and 144 — This section enables the Magistrate to prevent 
the conltnmH? of public nuisance , whereas Sec 144 enables him to 
prevent U Jor the first //»«— fp Mad 464 
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Scope of section:— A person will bs bound by an order under this 
section only when the order is issued to him Pefsottslly and not by a 
proclamation addressed qenerall) to the public at large— S AH 99 1 
2 W. R 32. 

Hevlsion .—It was formerly held that orders under secs. 143 and 144. 
were not open to revision because they were not ‘proceedings’ within the 
meaning of sec 435 — 12 A. W. K. 102 But now by reason of the 
omission of subsection (3) ofscc 435 by the Amendment Act of I9t3'» 
orders under section 143 will henceforth be liable to revision. 


CHAPTER XI. 

Temporary Orders in Urgent C\scs of Nuisance or 
Apprehended Danger 

144 (I) In cases where, in the opinion of a District 

Magistrate, a Chief Presidencj’ Mngis- 

Pflwfr l« lifu« ofd<r . » . 

at*foiut« Mt one# (n (fate, Sub'Divisfon.il Mnmstrate, or of 

urE«iteM«< Of nul<#ne# « t> > 

or #ppf«h#ndedcl#nff«r. Magistrate 

tmUc/tlu third class specially empowered by the Local 
Government or the Chief Presidency Magistrate or the 
District Magistrate to act under this section, there is siijlicient 
ground for froccediuf under //;/> /rr/zw immediate pre- 
vention or speedy’ remedy’ is desirable, 

such Magistrate may, by a written order stating the 
material facts of the case and ser\cd in minner prmidcd 
by Section 134, direct any person to abstain from a certain 
act or to take certain order with certain propert) in his 
possession or under his manngement, if such Magistrate 
considers that such direction is likely to pre\cnf, or tends 
to prevent, obstruction, annoyance 01 injury, or risk of 
obstfvjction, annoy.mcc or injury, to any person lawfully 
employed, or d.inger to human life, heilfh or sifLtj*, or a 
disturbance of the prblic tranquilht)', or a riot, or an 
affray. 
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(2) An order under Ibis section may in cases of emergency 
or in eases where the circumstances do not admit of the 
serving in due time of a notice upon tlie person against 
vvliom the order is directed, be passed er parte. 

(3) An order under this section may be directed to a 
particular individual, or to the public generally when frequent- 
ing or visiting a particular place. 

(4) Any Magistrate may ttiher on his ctvn motion or on 
the application of any person aggrieved rescind or alter any 
order made under this section by hinvself or any Magistrate 
subordinate to him, or by his predecessor in ofTicc. 

(5) Where such an application is received, the Magistrate 
shall afford the applicant an early opportunity of appearing 
befote him either in person or by pleader and shelving cause 
against the order , and, if the Magistrate rejects the application' 
wholly or in part, he shall tecord tn writing his reasons for- 
so doing, 

(6) No order under this section shall remain in force- 
for more than two months from the making thereof ; unless^ 
in cases of danger to human life, health or safely or a likeli- 
hood of a riot or an affray, the Local Government by 
notification in the official Gazette, otherwise directs. 

Change —The italicised words in subsection (1) and (4) have been- 
added, subsection fs) has been newly enacted and the old subsection ($> 
has been renumbered as subsccUon (6), by section 27 of the Criminal 
Procedure Code Amendment Act (XVIIl of 1923J The reasons have 
been staled below in their proper places 

Application of this section —The power conferred by this section 
upon a Magistrate 1$ an exiraordinnry power and the Magistrate -should 
resort to it only when he 1$ satisfied that other powers with which he is- 
entrusted are insufficient The authority of the Magistrate should be 
exercised m defence of rights rather than in their suppression, in repres- 
sion of illegal, rather than in interference with lawful, acts— 6 Mad. 203 
It IS the duty of the Magistrate to support all lawful actsasfaras 
possible— 1917 M. W. N. 724 Before making the order the Magistrate 
should hold an inquiry and determine which party has the legal rights 
and protect the party whom he finds entitled to the exercise of his right— 
Ratanlal 967, 5 Cal. 132, If however, a Magistrate apprehends a. 
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breach of the peace, he can restrain temporanl)- the exercise by an> 
private person of his lawful ritjhts to prevent that result -5 C W. N 329 
Magistrates empowered Since the power to be exercised under 
this seciJOD jsan exlraordinary power, the hw is careM to confer this 
power upon those Magistrates alone whose discretion is prominent!) 
guaranteed by their responsible position or by selection — 6 ^Iad 203. 

In Punjab, all MHgisfrates of ist and 2nd class have been empowered 
to act under this section — Punjab Gazette, 18S3 Part I p 52 So also 
m Upper Purma In Bombaj, Assistant Superintendents of Police 
have been empowered to act under section 144 See Bombay Gazette, 
rS8j, P.art I, page 396 

By :the Amendment Act of 1923, third class Magistrates have been 
expressly prohibited from bemg empowered under'this section ‘'We do 
not think that powers under section 144 should be granted to a Magis 
trate of the third class, and we have provided for this by a small amend 
menl*’— S/M CmmilUe of 19/6 

Condltloos precedent —Proceedings under this section may be taken 
only m ur^'eni cases of nuisance or apprehended danger, the existence 
•of these circumstances is a condition precedent to an action under this 
section— t C L R 58 And before taking action under this section the 
“Magistrate should be of opin on that immediate prevention or speed) 
remedy 15 necessar). and he should state in the order the materials 
upon which hrs opinion »$ based— 32 Cal 935 Jurisd ction urder 
tins secnon depends on the urgency of the case, and the mere statement 
of the Afigistrate (hat he considered (he dinger to be imminent is not 
sui^vCiCRt to give bun jurisdiction if the facts set out by him show that 
really there was no urgent necessity for taking action— 23 C W N (45 
•/f there IS suficitnl greunt for froceeitnt’ —These words did not 
occur in the Hills of 1914 or » 92 t. nor in the Report of the Jomt Com 
mittee, but have been added during (he Debate In the LegisliMe 
Aisembl), a short summary of which is given below — 

Hhai Mansing fa member of the Assembly; moved an amcndmcrf 
requiring the Magiitrafe to act on •reltHe under ilui section 

and not meicly on hii opin cn 

Sir Ifcni) \IoncriefTSmiih ss d ihat Sec 144 wai impoitafii inasmurh 
as It dealt with ihc power deliberately placed in ihc hinds of ihe rxecu 
(we f'-r mi Rterance of pubic tranquil it}. The amenjn enl cf 'Ir 
Mans’njh, he cons deied defect *e bat in order to meet the will es rl the 
ffouie he moved arolhcr amerdmenton b-half 0/ ('Overnmeot a idm,. 
ye morJt * if t^eret/ Jt/f untj^ri tuff rfre- eefincunf r f h it ti n . 
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This amendment met with the ttniDimoue approxal of the House and 
was adopted in the pUce of Uhat Mansmsh'i fSee the Debnlesofthe 
LeRisUtlre Assembi}, dated January 3 Si >923) 

[In this connection, another proposed amendment is worth mentioning 
Mr. Rangachatiar mored the addition of a sentence that the Magistrate 
should resort to section t44 onl) “after recording his opinion that 
the other powers with which he is entrusted are insufficient 

Sir Malcolm Hailey f Home Member) opposed the proposition which 
he said would not tmprore position Goxernment had already a few 
minutes ago carried an amendment which pros ided that action should 
be taken only on the existence of sufEcient grounds 

Mr. Rangachanai’i amendment was put to the House and rejected 
See Ihd\ 

"Stahrtf; lh< matena! facts" —Where there can be no doubt on the 
facts reported by the Police and accepted by the Magistrate, that there 
was a most serious not apprehended, o Magistrate is fully justified in 
issuing an emergent order under this section, and the mere o nission to 
set out in the order the material facts and the grounds of his action 
will not justify an interference with the order— 18 Cr L J 892 (^Cal ) 
Evidence —An order under this section must be based upon proper 
evidence In the absence of such evidence, the Magistrate cannot pass 
an order merely on the complamt of one party— 20 C W. N 981, 
or merely on the strength ofa Police report {13 W R 19 , tt W R 46J 
without hearing the petitioner or giving him an opportunity of being 
heard— at W R. 46 But it has been held in 1917 M W K 724, that 
the reports of the Police Inspector and the village Munsiflf may furnish 
the materials on the basis of which an C4 /ar/if order under this section 
may be issued and the defect on this score is but a mere irregularity not 
affecting the jurisdiction of the Magistrate 

So also, the Magistrate cannot net upon mere surmise or assumption 
Cii W R 46) or personal apprehension not based on any evidence— 3S 

Cal 876 

Order— Halnre and cootents — foi) The order must be m writing, 
the words in the section are 'written order ' There must be a written 
order directed to the accused and duly promulgated before a man can be 
prosecuted for disobedience to the order— 1905 P R 36 

(d) The order must contain a statement of the “material facts” which 
the Magistrate considers to be the facts of the case, and upon the 
footing of which he bases his order— 10 W R 53, 32 Cal 93s In 
the case of an ev fiartt order, the material facts include the circumstances 
showing why the Magistrate was temporarily unable to prevent a breach 
of the peace by intending peace breakers— 1917 M W N 724 Where 
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breach of the peace, he can restratn temporarily the exercise b> anj 
private person of his lawful rights to present that result -5 C W N 3:9 
Magistrates empowered —Since the power to be exercised under 
this section is an extraordinary power, the hw is careful to confer this 
power upon those Magistrates alone whose discreiion 1$ prominently 
guaranteed by their responsible position or by selection — 6 Mid 203 
In Punjab, all Magistrates of *st and 2nd chss hive been emponered 
to act under this <eciion— Punjab Garette, 1S83 Part! p 52 So also 
in Upper Burma In Bombay, Assistmt Superintendents of Police 
ba<e been empowered to ict under section r44 See Bombay Cirettr, 
1S83, Part I, page 396 

By .the Amendment Act of 1923, third class Magistrates hive been 
expressly prohibited from be ng empowered under’ihis section "We do 
not think that powers under section 144 should be granted to 1 Migis 
trale of the third class, ind we hive provided for this by 1 small amend 
ititxA" ’^Report 0/ the Select Committee of /gi 6 

CoudUiooa precedent —Proceedings under this section may be taken 
only in urj^nl cases of nuisance or apprehended danger, the existence 
•of these circumstances is a condition precedent to an action under this 
section— ! C L R 58 And before taking action under this section the 
■Magistrate should be of opin on that immediate prevcniion or speedy 
remedy IS necessary, and he should state in the order the materials 
upon which his opinion is based— C3I 935 Jurisdiction urder 
-th s seciion depends on the urgency of the case, and the mere siiiemcnt 
of the Magistrate that he considered the danger to be imminent is not 
sufllcieni to give him jurisdiction if the facts set out by him show that 
really there was DO urgent necessity for taking action — ”3 C U N f4S 
•If there ts sufficient greunt for frecteitme —These wonli did not 
occur in the Bills cf 1914 nr 1921, nor m the Report of the Jo nt Com 
miitee, but have been added during the Debate In the Legisluve 
Avsemblj. a short summary of which 1$ given below — 

Bhai ^l3n$lngf4 member of the Assembly) moved an amendmert 
rci^iiinng the Magistrate to act on %retUte m/^nn ihen under ilus section 
and not merely on his opmicn 

Sir Heni) MoncriefTSm ch la d that Sec I 44 was imponart maimurh 
aa \i dealt with the power deliberately placed in il e bands of the laecu 
tue for ma nienance of pubic tranquility Tlic amendmcnl of Mr 
Maoi'itih, he cors dered defect »e bat m order to meet the wiihci t( the 
llouiehe noted another amendment on behalf of t»o\tiitmtnl adim^ 

•he words ‘ tf title It u/'^ itntgreunff r/rc eftm; uni r tMi se h n 
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■service is an order restraining a person from doing a ‘certain’ act, and is 
valid— 19 Cr L J 933 (Mad) 

“Take certain order wUb respect to property ’ —Property whether 
woveable or ttnviOL cable —It has been held in 12 W R 38 that the 
/power conferred by this section refers only to and is restricted to 
irncnoveable'property of the kind set forth in the next Chapter The 
Magistrate cannot make an order regarding the custody of money, in 
respect of which a breach of the peace is likely to take place See also 19 
Cal 127 But there is nothing m the section to justify this view 

Property outside jurtsdutton —No order can be made by a Magistrate 
under this section when the property m respect of which the order is 
made IS Situated outside the local limits of his jurisdiction— 2 C W. N 
S72 

Orders ttnder the section — ^The following orders can be passed by a 
^lagistrite under this section , — 

(a) An order prohibiting bumfs m certain places on sanitary 
grounds— 2 Weir 64 , 

(j) An order directing that tno rival sects of Muhammadans should 
enter and worship m a particular mosque only at particular hours— 24 
.Mad 262 ; 

(c) An order to (he priests of a temple to heighten and widen the 
doorway, so as to prevent overcrowding of pilgrims— 6 D H C R 36 , 

((fj An order that certain persons should abstain from interfering 
with the Badves in the performance of their daily puja of the god Vtthoba^ 
IS a valid order, if the Magistrate is of opinion that the interference 
with the puja is likely to cause anno>ance to the worshippers— 4 Bom L 
R 582 . 

(0 An order prohibiting a procession on the ground that the Magis 
trate would not be able to prevent a breach of the peace with the force at 
his disposal — 15 Cr L J 30 (Mad), 

(/) An order prohibiting a meeting, if owing to the prevalence of ill 
feeling between certain persons likely (o attend the meeting a breach of 
the peace IS to be apprehended— (1916) U B R and Q 157 

Improper ordera nuder this section —A Magistrate is competent 
to issue an order to abstain from certain act or take certain order with 
certain property , and such an order can be passed under this section, only 
when the object of the order is to prevent obstruction, annoyance or 
injury to any person or danger to human life, health or safety, or a dis 
turbance of the public tranquillity or a not or an affray, and when imme 
dlatc prevention or speedy remedy is necessary. Therefore the following 
orders, not being orders passed with the above objects in slew, are not 
walld orders under this section — 
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the OTder did not stale the material hcts, it was set aside-32 Cal 935 , 
1913 M \V N 10^3 See also 18 Cr, L 892 cited above 

(c) The order must be specific cutd definite m its terms A vague and 
indefinite order that the petitioner ot any of his frieads or servants should 
not go to a particular village (2 C \V N 422) or that the petitioners 
ought not to commit any act which is likely to induce a breach of the 
peace, and not to take forcible possession of a Village not in their poss 
ession, IS bad in law— ri C W hf tai 

(if) The Order must be confined to tbe/rtr'//r///<irrt£:/ for which the 
danger is apprehended, any order prohibiting a course of conduct or an 
occupation nvolving a series of acts (e^ an order prohibiting inoculation) 
done at certain intervals and spread over a period of time, is illegal and 
must be set aside— 2 Weir 67 

(e) The duration of the order must be co extensive utth the emergency , 

It should not be wider than is necessary to prevent the emergency The 
Magistrate cannot issue order intending to ha\e efiect for all iime—2 
Mad 140 , 2 Weir 74 Thus, the Magistrate is not competent to pass an 
order directing (hat all process ons should slop music when passing a 
certain place of worship at any time, when it is not shown that assemblies 
are held in that place for the purpose of worship at all hours of the day— 

2 Mad 140 

(/) The order must not he s^enernl and sweeping in its terms A 
Magistrate einnot in genenl terms forbid mo pan es to use any musicil 
instrument in the neighbourhood of each others house; but he may 
forbid their doing so for the purpose of mutual innoyance ^‘6 W R 40 
(g) The order must not be m its naiitrc irrevocable eg an order to cut 
down trees— 13 "" R 7 ^, S: Cal 134 

Service of order —The order must be sened in the manner provided 
by sec 134, te sersed personal/) //the order if not proied to hrve 
been served personal!) a conviriion under sec >88 I r C for diwbe 
dience of the order is illegil— Rataolal 30 

\n Order under ih s section IS luble to be set nude if no not ce »s 
served upon the pirties— > Pi T 44 

Abstain from certain Ml —The words cermn aci mems a defin te 
act An order directing * person not to coWeet rents from the ryoij 
gcncntly without meniion ng any particular r>otf 11 not an order to 
abusm from * 'certain' act— 16 Cal fo 19 Cal f.’7; 0 CUN 31? 

Iljt sn order d ic'ting *» person no* to interfere with the nanagemenl of » 
parjicular temple or a pait coUrm/ffn a d recr on to ibita n from a 
Vertv n S'"! and m a v -il d order under !h • section — '4 'lad 45.1 Mai 
, iS \t»d 40' •’0 afio an order if rerfmg the truitee of a Va 

T e tcr~ple to abita 1 from n erfer pg with the conduct of Adhyapjksm 
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Clanse (2)— Ex parte order — An order can be made only 

in cases of emergency— 27 Cil 785, 3BLRA C4,2C\VN 
747 Ordinarily, in proceedings under tfiis section, notice should be 
issued upon the person against whom the order is made, and an opportu 
nity afforded to him to show cause why it should not be passed — 10 W R 
53 . >9 Mad 18 , 2 C W N 747 

In the case of (fjr/ar/c orders, the record of the Mag slrale should 
disclose the existence of emergency which called for such ex f/arte orders 
and should show that there was no sufficient time to serve notice on the 
party affected thereby— 1917 M \V N 724 The record of the 
Magistrate should indicate wiih reasonable fulness the materials on 
which the Magistrate concluded that there was an emergency to justify 
the passing of ex parte orders affecting the 1 berty of persons— 

Emergency — If unreasonable people threaten to commit a breach 
•of the peace the Magistrate ought not to treat it as acaseofemer 
gency, unlciS through temporary circumstances the Magistrate had no 
•sufficient police or other force at his command to prevent an immediate 
breach of the peace and unless he is farther unable to find out the persons 
-threatening to commit a breach of the peace so as to bind them over 
to keep the peace— i9t7 M W N 724 

CUxtae (3} —Order to whota to be addressed —In 8 All 99, the 

Magistrate issued a procUmition, forb ddmg any person spreading night 
■soil on his fields so as to cause disease It was held that the order 
was ultra vires and not within the scope of this section because 
the order issued by the Magistrate was not directed to the public 
generally frequenting or visiting a particular place, but was direc 
ted to a community This view of the law does not appear to be correct 
In 18 O C 70 It was held, and more correctly held that the words ‘pub ic 
generally’ are not restricted to the corporate body pursuing its public 
avocations but also mean the whole number of individuals who in the 
-circumstances cannot be particularly addressed The proper interprets 
tion of this section is that the order may be directed to a particular 
individual, but when owing to the number of particular individuals it 
IS impracticable to address each of them individually, an order under 
this section may b- issued to the whole number of particular individuals 
This is the plain meaning of this clause, and in this v lew of the law, the 
■order passed by the Magistrate «n 8 All 99 was a valid order 

rrequentin^ or iisitini' a particular ptace — These wo'ds have been 
interpreted m 14 Bom x$5 to mean that the order can be d reeled 
to the public generallj, only when frequenting or visiting a particular 
place Therefore where, owing to the prevalence of cholera, the District 
Magistrate issued a notification m the form of 3 proclamation forbidding 
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tnte puts himself in a position 10 effectnel) and conclusuely settle the 
dispuie between the parties Otherwise the dispute might still exist at 
the end of two months— 27 Cal 785 , x p L T 72 , i p L T 377 , r 
P L T 369 Sec t44 applies only where possession IS either undisputed 
or clear beyond any shadow of doubt, but where possession relating 
to imn oveable property is disputed, the proper procedure is to tal.e 
proceedings under sec 145 which will perminentl) settle the dispute 
so far as the Criminal Court* are concerned— i P L T 377 , i P L 
T 72 , 3 P L T 484 In cases of apprchens on of a breath of the 
peace the Magistrate may act under sec 144, 145 or 107 See notes 
under sec J07. 

Section 144 IS of genetal application, and contains nothing which 
ousts the Magistrate’s jurisdiction to proceed under sec to; or 145 
There/ore where section to/ or 14! will meet with the requiremenls^ 
of the case, section 144 is not an appropriate remed), and if it is found 
that the danger was not so imminent and that it could be oinerwise 
averted, an order under sec I44 will be generxlly held to haie been nude 
without jurisdiction— 3 r L T 573 (f* ) 

The use of sec 144 is a suitable method of avoiding a breach of the 
peace, only if it is clear that the claim of the part) creating the d sturb 
ance IS not a Cla m made in good faith— 3 P L J 243 If the Migis 
iraie is satisfied that one of the parties is in possession, and that 
another person whose claim to possess on is a mere ptclence is threaten 
ing to interfere with that possession, the Magistrate is bound to mam 
tain the party in possession, and forbid the party who is not in pojses 
Sion bj a summirj order under sec J44 of the Code— 3 P L T 573 
(F IJ ) , 19 Cr L / it3(Pal.) If on the expiry oI the injunction under 
section 144, ihcte IS any further apprehension of a breach of the peace 
the appropriate procedure would be fo nKe proceedings under tec 145 
(but not under sec to;)— 19 Cr. L } 3<57(Cal) 

The subsistence of an order under section 144 does not takeaway 
the power of the Court to take procecdjnj,j under section 145 There 
fore, where in a dispute between the trustees of a temple as to poisess on 
and management of the temple and its propcttiei, an order mder 
fcciion 144 was passed and during the subs xtence of that oidcr proceed 
Ings under section 145 were initialed and pending f nal < rdci* the proper 
i ei were at tael ed and a re encr wasappo nted,/r/f il tt the pioccJure was 
jjgj 37 M T 334 So also when proceedings are nta'cdunder 

section 144 with icipcct to lard the pjiseision with re^aril i» which 
isbcres'ly diip-’eJ the Magiil'ate wo-M le acfin^ proper'y in conrer 
tjpfc the proceed rgi If to iboie order se“ t4X and raking an order 
usict tie Ut'er seciro— 3 I' L T 573 
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Claase (2)— £z parte order : — An order can be made only 

tn cases of emergency— 27 C»I 785. 3BLRA C4,2CWN 
747 Ordinarily, m proceedings under tins seclion, notice should be 
issued upon the person against whom the order is made, and an opportu 
nity afforded to him to show cause why it should not be passed— 10 W R 
53 , 19 Mad 18 , 2 C \V N 747 

In the case of orders, the record of the Magistrate should 

disclose the existence of emergency which called for such ex parte orders 
and should show that there was no sufficient time to serve notice on the 
parly affected thereby— 1917 M W N 724 The record of the 
itlagistrate should indicate with reasonable fulness the materials on 
which the Magistrate concluded that there was an emergency to justify 
the passing of ex parte orders affecting the liberty of persons — Ibtd 

Emergency — If unreasonable people threaten to commit a breach 
■of the peace, the Magistrate ought not to treat it as acaseofemer 
gency, unless through temporary circumstances the Magistrate had no 
■sufficient police or other force at his command to prevent an immediate 
breach of the peace and unless he is further unable to find out the persons 
threatening to commit.a breach of the peace so as to bind them over 
to keep the peace— 1917 M W N 724 

Claase (3) —Order to whom to be addressed —In 8 All 99, the 
Magistrate issued a procUmstion, forbidding any person spreading night 
■soil on hit fields so as to cause disease It was held that the order 
was ultra vires and not within the scope of this section because 
the order issued by the Magistrate was not directed to the public 
generally frequenting or visiting a particular place, but was direc* 
ted to a community This view of the law does not appear to be correct 
In 18 O C 70 It was held, and more correctly held, that the words ‘pub ic 
generally’ are not restricted to the corporate body pursuing its public 
avocations but also mean the whole number of individuals who m the 
circumstances cannot be particularly addressed The proper interpreta 
lion of this section 1$ that the order may be directed to a particular 
individual, but when owing to the number of particular individuals it 
IS impracticable to address each of them individually, an order under 
this section may be issued to the whole number of pirticular indhiduals 
This IS the plain meaning of this clause, and in this a lew of the law, the 
■order passed by the Magistrate m 8 All 99 was a valid order 

I requentm^ or visiting a particular place — These wo^ds have been 
interpreted in J4 Bom 165 to mean that the order can be directed 
10 the public generally, only when frequenting or visiting a particular 
place Therefore where, owing to the preaalence of cholera, the District 
Magistrate issued a notification m the form of a proclamation forbidding 
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N 169 Thus an order prohibiting a landlord for holding /m/s 
on his land on certain days is illegal— 5 Cil. 7. So also an order thnt 
3 certain person should abstain from taking any pirt ra the mimgemenf, 
//// another is duly evicted from management, xsul/ra vires— ^4 Mad 45 ; 
so also, an order that no rents should be collected from the tenants by 
theit contending landlords until theit tights have been established by 
a Civil Court— 8 C. L R, 23 tj or an order directing a party not to interfere 
with the land without the order of a competent Cjuri — 7 C. \V N 140 
A temporary injunction carl be passed under this section even thoogli 
the dispute demands a permanent injunction for final settlement Thu», 
where disputes were going on between the .applicant and the opposite 
party, and the Utter used to stike a bell continuously at night time 
m order to annoy the applicant, who thereupon applied to the Magistrate 
for an injunction, held that the Magistrate could pass a temporary 
order under this section — 2i Bom L R 157 (per H.aywird J ) , 
but Shah J hell that the Magistiate could pass no order under this 
section because the applicant's application was for the prevention of 
a nuisance not temporary but permanent 

sfett/lcaUon of time —An order under ili s section is not bad 
merely because it doci not state that its operation is confined to twa 
months or some shorter p*riod Under this subsection, it will be pre 
sumed in the absence of anything to the contr.ary that the direcuon of 
the order ts limited to the full period of t«%o months — 34 Cal. 897 , (iprp) 

M. 'V N S;j In another case the Madras H>gh Court holds that an 
order which 1$ indefinite .as to time is to that etteni without jurisdiction- 
's M L J. 35 ? 

r.xtcnwn of time h) su tesuie onferr -A Magistrate cannot, by 
passing successive orders, exrend the operation of this secuon beyond 
the timelimit prescribed by this section — 11 C W N ,’y ao L U N 
758; I P. I- T. 44 , (* 9 ??! ''' ''*• Ol? If ihere is really .a very 

serious datiRCr of n breach of the peace he can tike .action under srction 

107—3 P. L J. 130; 13 C. \V. N ccliviu Put he cannot under the 
shelter of this section, assume a jurisdiction to prohibit persons by .a 
permanent injunciipn, by arbitrary and successive renewals of orders- 
3$ Mad 4S'i . loij 'f- *'*' ** 

H gb Coast has pawerunierse;. rj of the Charter Act to interfere in 

revision— ■;*» 'lad 4^9 

ReTlllon — Subsection (a)of sc pon 435 ch diialloned the powers 
cf revis oaof the High Comi, the Seasons )adge etc , a levpect ot pro erd 
irga be:. «4t has now been om tied . ard tie eFe<-t uf |J e omisnon 

IS to overfu’' th» f j !?*inc decisions rn wh ch it was he' ! that tl e H'CU 
Co-irl III r*3 power to inteifeie m ftvn on w -h ordtn ti'dcr tin 
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lection *—18 Mad. 40J . 33 Mad 5|S : £ Ctl 875 , 3 Mad 354 , a CaL 
293; Ralanlal sifi.aWetr 04 Under the present law, not only the 
H ph Court but also the Sesnoni Jndpe, the nuinct Magtstraie and the 
SubdiMS onal Map itraie can tense an order passed under this section 

Rut the Itiph Court does not ordinarily interfere in revision with an 
order under this section when other remedies are opera to the agRticved 
patty, especially because the Hiph Courtis loath to reject the opinion 
of the Magistrate responsible for the peace of his locality that there is 

an emergency which justifiel an otdcT-“t9t7 M \V N.734. 

The Mapistrate It the so e Judge as to whether the material it sufTicrent 
or nottojustif) an order under this section — 19 Cr L J 113 (Pat) 

Rut if the order under this section is i///rt -tret, or illegal, or 
does not come within this sect on, the High Court can interfere~- 
5S Mad 4S7 19 Cal 137 S Cal 5S0 . 2 A \V N 140, tS Mad 
41, at \V U 26, 22 W R 34, 23 W K 78. 23 W R 34,24 

W R 30 , 22 A W N >74 9 Cal 103 , t6 Cal £0 , 25 Cal 852 , and 

the High Court can set aside an order under this section even though 
two moaihs had expired frim th* date thereof— 23 C W N 145,20 
C W .N 758 . 20 C W N 9S1 .42 M. L J 352 

Referesee —An order under this section not being a judicial 
proceeding, a Uistrct .Nfagistrate cannot refer it to the High Court, 
but can himself deal with it m his executive capacity— Ratanlal 129. 
Or the party aggrieved by the order may apply to the District Magis* 
trate to recall the order, .and fading him, to the Local Government- 
Mad H C Fro S 12 1879 

Order bj Execative officers — Where an executive oHicer passes 
an order for preventing a breach of the peace, the propriety of such 
orders cannot be questioned by appellate judicial authorities in that 
state of things But when the orders are enforcjcd by the infliction of 
penaltie*, Courts can see whether the order was proper or not— 6 
Cal 88 

Pauisbment —See sec. t88 I P C 

The Magistrate issuing the order under this section cannot himself 
punish a man for disobeying his order— 20 C W N 981 , lo B H C R. 
424 » Ratanlal 50 , 4 C W N 226 

CiTil salt An order under this section is not a bar to the institu* 

tion of a Civil suit by the party on whom the order is made Therefore, 
where the plaintiffs and the defendants are owners of adjoining pro* 
perties and the defendants obtained an order of the Magistrate under 
sec 144 preventing the plaintiffs from erecting ceriain buildings on their 
own property, without adjudication of the private rights of the parties. 

It IS open to the plaintiffs to sue the defendant for a declaration that 
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N l6r) Thus an order ptohilnling a Ilndlotd for t cr holding hats 
on Ins lard on cerlain dr) 5 IS illegal— 5 Cal J So also an order that 
a certain person should abstain from takinp my part m the mmagement, 
till moiher js duJj eweted Uom managemenf, isu//ra i/w— 24 ^^3d 45 , 
so ils', an order that no rents should be collected from the tenants by 
their contending landlords un/t/ their rights have been established by 
a CivjI Court— S C L J? aji, Or ao order directing' a parij not to interfere 
with the land without the order of a competent Ciuri — 7C W N 140 
A temporarj injunction cm be pissed under this section even though 
the dispute demandsa permanent injunction for final settlement Thu'g 
where disputes were going on between the ipphcmt and the opposite 
part), and the Utter used to siike a bell continuously at mght time 
in order to annoy the appl cant, vtho thereupon applied to the Magistrate 
for an injunction, /e// ihat the \faQistrate could piss a tempirary 
order under this section — 2* Bora L R *57 (per Hijward J), 
but Shah J hcli that the Mag stiate could pass no order under this 
section because the applicants application was for the prevention of 
a nui>ance not temporary but permanent 

AV/r JT/c //“ 0/ tune — An order under ihs sect on is not bad 

merely because it doe> not state that ns operaticn is condaed to two 
months or some shorter pTiod tnder this subsection it will be pre 
sumed m the absence of anything to the contrary that the d recnon of 
the order is limited to the full period of t«o monihs— ^4 Cal S97 , (1915^) 

M W N S/2 In another case the Madns H gh Court holds that an 
order which is indefinite as to time is to that extent without jurisdiction — 

42 M L. J 352 

Extension of time fj successi e criers —A Magistrate cinnot, by 
passing successive orders, extend the operation of this seciion beyond 
the timelimit prescribed by this section — ii C W N <9 •'o C M 
75S , l P.L. T 44 , (jgs-) "M W V 6i2 If there is reiily a very 
serious danger of a breich of the peace he cm take action under section 
P. L J 130, rj C 'V N ccitxiii But he emnot under the 
shelter of this sect on, assume a jurisdiction to prohibit persons by a 
permanent injunction, by arbitrary and successive renewals of orders— 

3S Mad 4S9 . 1913 ''1 'V N 1003 , 7 C '' If he does so, the 

High Court has power under sec 15 of the Chatter Act to imerferc m 
revision — 3® Mad 4S9 

—Subsection (3) of section 435 which disallowed the powers 
of revision of the High Court, the Sessions Judge etc., n re.pcci of proceed 
logsundcr Sec 144 has now been omitted , and the effect of the omission 
IS to overrule the following decisions in whtch it was held that the High 
Court had no power to intetferc in revision with orders under this. 
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section —18 Mad 402 , 30 Mid 548 , 5 Cal 875 , 3 Mad 354 , s Cal 
293 , Ratanlal 516 , 2 Weir 94 Under the present law, not only the 
High Court but nlso the Sessions Judge, (he District Magistrate and the 
Subdivisional Magistrate can revise an order passed under this section 

But the High Court does not ordinarily interfere in revision with an 
order under this section when other remedies are open to the aggrieved 
party, especially because the High Courtis loath to reject the opinion 
of the Magistrate responsible for the peace of his locality that there is 
an emergency which justified an ttparu order — 1917 M W N 724. 
The Magistrate is the so e Judge as to whether the material is sufiicrent 
or not to justify an order under this section — 19 Cr L J 113 (Pat) 

But if the order under this section is ultra vires, or illegal, or 
does not come within this sect on, the High Court can interfere — 
38 ’Mad 489 , 19 Cal 127 8 Cal 580 2 A W N 140 , 18 Mad 
41 , 21 W R 26 22 \V R 24 . 22 \V R 78 23 W R 34 , 24 
W R 30 , 22 A W N 174 , 9 Cal 103 , 16 Cal 80 , 25 Cal 852 , and 
the High Court can set aside an order under this section even though 
two moaths had expired from th» date thereof— 23 C W N 145, 20 
C W N 758 , 20 C W N 981 , 42 M L J 352 

Reference —An order under this section not being a judicial 
proceeding, a District Magistrate cannot refer it 10 the High Court, 
but can himself deal with it m his executive capacity— Ratanlal 129 
Or the party aggrieved by the order may apply to the District Magis* 
(rate to recall the order, and failing him, to the Local Government- 
Mad H C Pro 5 12 1879 

Order by Executive officers —Where an executive officer passes 
an order for preventing a breach of the peace, the propriety of such 
orders cannot be questioned by appellate judicial auihoruies in that 
state of things But when the orders are enforced by the infliction of 
penaltie«. Courts can see whether the order was proper or not— 6 
Cal 88 

Punishment —See sec. 18S I PC 

The Magistrate issuing the order under this section cannot himself 
punish a man for disobeying his order— 20 C W N 981 , 10 B H C R. 
424 , Ratanlal 50 , 4 C W. N 226 

Civil suit — An order under this section is not a bar to the institu- 
tion of a Civil suit by the party on whom the order is made Therefore, 
where the plaintiffs and the defendants are owners of adjoining pro 
perties and the defendants obtained an order of the Magistrate under 
sec 144 preventing the plaintiffs from erecting certain buildings on their 
ovin property, without adjudication of the private rights of the parties. 
It IS open to the plaintiffs to sue the defendant for a declaration that 
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they are entitled to Tiakc use of their properly and erect buildings on it 
as they desire, and for an injunction restraining the defendants from 
interfering with them in so doing , and the order under section 144^, 
far from being a bar to such suit, would itself furnish the cause of action 
for the suit— 42 M L J 179 

Proceedings judicial — Enquiries under this section before an order 
IS issued are judicial proceedings within the meaning of sec 4 {m)_, 
and the Magistrate can take action under sec 476 if he thinks that 
false evidence has been guen before him— 19 Mad 18 (Section 476 
as now amended in 1923 is not limited to juct cial proceeding®, but 
applies to an} proceeding) 

{Proposed Amendment — During the debate m the Legislative 
Assembly, Bhai Man Sing. M L A, moved an amendment which pro 
posed the addition of efaborate provisions for enquiry and the recording 
of evidence i|by the Magistrate He said that those provisions were 
necessary to enable the Revistonal Court to see whether the order 
was justified m case a person convicted applied for the revision of an 
order passed on him 

Dr Nandlal supported the motion Mr Subramanyam opposed it as 
being unnecessary Mr Tonkinson said that the section dealt with 
speedy remedy and immediate prevention, The amendment, if carried 
would entirely change the character of the section by b^lng^ng in all the 
paraphernal a of a summons trial 

The amendment was rejected See the Debates of the Legislative 
Assembly, January 25 1923] 

[Another p 7 oposed amendment — During the debate, Mr Rangachanar 
moved an amendment, which proposed similar safeguards to those 
which he made an abortive attempt to introduce into section 107 It 
was as fullows — “ In all cises where action is taken under this 
section preventing a person or persons from holding or addressing 
meetings, a repoit shall forthwith be made to the Sessions Judge who 
may call for and examine the record of any proceed ngs for the purpose 
of satisfying himself as to the correctness, legality or propriety of the 
same and pass such orders as he thinks fit ’ 

In moving this amendmen', Mr Rangachanar appealed to all those 
present and to the Government Benches to accept his modest proposal 
The speaker said he had other and more efficacious means of dealing 
with the section He could have moved the delet on of the object on 
able provisions which deprived a cit zen of the lawful exercise of his 
right to hold and address public meeting®, but he had not done so 
because he believed that m extreme cases such a provision wts 
necessary No such provision existed in England There the police 
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tiled baton* at their weapnnt ard not fire arm* In England proces 
Stent ard demonttrat'oni could not be prohtb ted but in India if tomorrow 
thejr wanted to demonitrate agamtt the appointment of the llo)*!! Com 
mitiion on the public lemcet the Deputy Commitiioner of Delhi 
may prohibit them from doing to Itwai in Durrra in 1916 that the 
Tiorel uie of Section 141 to prevent public meeting! had its birth and 
in I9?l It ipread lile wildfire in India Uhen be mov'd similar safe 
guards in the case of Section 107 Goteinment said they would be 
incfTcaire, but ihe non officiali had at lean the shrewdness to 
aindentand that Oovernment opposed them because they were really 
«(Tectue 

Sir Malcolm Hailey said that eaen if Mr Rangachatiar had an) 
caie for the proMtion <f his safeguards in Section 107, he had none 
in the cate of Section 144 Proceed ngt under the latter Section was 
esientially urgent and merely temporar), lasting only t«o months 
Even if a repart «as sent to the Sessions Judge considerable time 
must past before (he Judge could give any decision and after two 
months the order would uself automatically lapse The Home Member 
also pointed out that in the old Imperial I egislative Council, of which 
Mr GoVhale was a member, Government was told by the Indian 
members to resort to the powers givers to them by the ordinary law 
under Section 144 The Section 144 which the Assembly was now 
discussing was materially different from what it was in the days of 
the old Imperial Council when ihat suygestion was made To day 
It provided for semi judicial proceedings liable to revision, in the place 
of executive action 

Mr Seshagiri Ijer said there was in the country a feeling of 
constetnation at the misuse of (be section and the amendment proposed 
would be useful in checking the vagaries of the Magistrate by enabling 
(he Sessions Judge to see whether the Magutrate had done right or 
gone wrong The Sect on was orimnally framed only to give facilities 
to Certain minorities in the exercise of their iighis if thieaiened and 
was never intended for the political use which had been made of it by 
•Government The amendment prov ded a safely valve and the House 
should accept it 

Mr Percival showed that the H gh Courts had held that Section 
144 was used r ghlly for the purpose for which it had been used 

Sir Henry Stanyon «aid that to quote (he absence of the provisions of 
Section 144 in Englsh law was irrelevant because the character and 
composition of the two peoples d ffered The Section provided for 
steps immediate and piompl to meet an emergency, and knowing as he 
did from A to Z of the senior judicial machinery, he was sure that as a 
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general rule before a Sessions Judge passed his orders the two months" 
order,under the Section would have lapsed 

Mr Rangachanar s motion was put to the vote and rejected See 
the Debates 0/ the Legislative Assembly January 25 1923 J 


chapter XII 

Disputes as to Immoveable Property 

In proceedings under this Chapter, the Magistrate should distinctly 
indicate Under what section of the Code he takes proceedings It should 
not be left to the higher Courts to speculate to see under what secliom 
the order was passed—iS Cr L J 295 (Mad ) 

145 (i) Whenever a District Magistrate, Sub divi* 

M»g'sl«le or Magistrate of the 
ii‘’"uke"y''fo MUM satisfied from a police report 

breach of peace Other information that a dispute- 

likely to cause a breach of the peace exists concerning any 
land or water or the boundaries thereof, within the local 
limits of his jurisdiction he shall mal e an order in writings 
stating the grounds of his being so satisfied and requiring 
the parties concerned in such dispute to af-end his Court 
in person or by pleader, witlnn a time to be fixed by such 
Magistrate, and to put in written statements of their 
respective claims as respects the fact of actual possession of 
the subject of dispute 

(2) For the purposes of this section the expression * land 
or water" includes buildings, markets fisheries, crops or 
other produce of land, and the rents or profits of any such 
property 

(3) A copy of the order shall be served in manner pro 
vided by this Code for the service of a summons upon such 
person or persons as the Magistrate may direct, and at least 
one copy shall be published by being affixed to some con- 
spicuous place at or near the subject of dispute 
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(4) The Jlagistrate shall then, without reference to the 

Inquiry „ to po,«,. of claims of any of sucli 

narties to a right to possess the subject 
of dispute, peruse tlie statements so put in, hear tlie parties,, 
receive a// suck tvidmce as may be produced by them 
respectively, consider the effect of sucli evidence, take such 
further evidence (if any) as he thinks necessary, and, iP 
possible, decide whether any and which of the parlies was 
at the date of the order before mentioned m such possession 
of the said subject 

Provided that, if it appears to the Magistrate that anyr 
party has within two months ne'e! before the date of suclv 
order been forcibly and wrongfully dispossessed he may treat 
the party so di-tpossessed as if he had been in possession at 
such date 

Provided also, that, if the Magistrate considers tlie case- 
one of emergency, he may at any time attach tlie subject of 
dispute, pending his decision under this section 

(5) Nothing in this section shall preclude any party so- 
required to attend, or any otlier person interested, from 
showing that no sucli dispute as aforesaid exists or has 
existed , and in such case the Alagistrate shall cancel his 
said order, and all further proceedings thereon shall be 
stayed, but, subject to such cancellation, tlie order of the- 
Magistrate under sub section (i) shall be final 

(6) If the Magistrate decides that one of the parties was or 

p«riy In possession to skotfld Under the first proviso to sub section- 
retain possession until . , , , , 

lecaiiy evicted kc tieated as being in such pOsses 

Sion of the said subject, he shall issue an order declaring such 
party to be entitled to possession thereof until evicted there 
from in due course of lavv and forbidding all disturbance of such 
possession until such eviction, and ivhen he proceeds under 
the first proviso to sub section (^), may- restore to possession 
the party forcibly and wrongfuU} dispossessed 

(7) When any paily to any such proceeding dies, the 
Magistiate nny ciuse the legtl representative of the deceised^ 
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party ie- he made a party to the pioceedwg^and skall theie- 
Jtpon continue the ingniry, and if any question niises as to 
who the legal icpiesenfaltve of a deceased Paiiyfor the puj pose 
-<f such proceeding is^ all pejsens claiming to he lepjesenta- 
iwes of the deceased party shall be made paities ihaeto 
(«?; If the hfagistiate is of opinion that any ci op or other 
ft educe of the pi opci t) f he subject of dispute in a ptoceeding 
under this section pending befoie hunzts subject to speedy and 
fiatiiral decaj, he may make an older foi the pioper custody 
or sale of such piopetly, and, tefon the coinplelton of the 
inguiiy, shall make such oiderfot the disposal of silch p/o- 
ferty, or the saU-pi oceeds theieof, as he thinks fit. 

(p) The Jilagistiate maj, if he thinks fit, at any stage of 
■the pioceediugs under this section, on the application of either 
pari), issue summons to any witness dnectiug hun to attend 
or to ptoduce any document ot thing, 

(/o) Nothing in this section shall be deemed to le in 
derogation of the poiveis of the Magistiate to piocced under 
■Section loj. 

Change — The amendmenls as shown by the italicised words have 
been effected by sec 27 of the Cnmioal Procedure Code Amendment 
-Act (XVin cf 1923' The reasons have been stated below m 
‘iheir proper plitces 

Object and Scope of section —Sec 145 was mtended to provide speedy 
remedy for the prevention of breaches of peace arising out of dispute refat- 
nng to immoveable property— 32 Cal 1093 The object of this section is 
TOfeiely to pievent a bieach of the peace by msintriining one or other of 
iWpatUes in possession — 30 All 4* , 30 Cal XSS » 3° Cal. il2 , 21 Cal 29. 
The object of £li s section »s to trtthle a Magistrate to intervene and pass 
a temporary Older m regard to the possession of property in dispute, 
having effect until the actual right of one of the parties has been deter 
mined by a competent Civil Court— 26 Cal 625, 

The scope of this section is merely a deteimination of actual possession 
-for the purpose of preventing a breach of the peace pending a decision on 
-the merits in a civil Court This section does not provide for a decision 
by tiie Magistrate of any eJatrns to a right to hold possession Jor 10 
•reap Crops— 1917 P W. R 28 
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Stct 107 t HI Aod 115 ’ — At to whether a Ma^islnte should proceei 
under hec. 107 or 144 or >45, in cAse of disputes relating to immoveali'e 
property betneen the rival pstlies tihe'y toc;iute a breach of ihe peacr, 
see notes un ler Secs, to? and 144, under heidini; “Disputes relating to 
immoieable propert)" where the subject has been fully discutsed. 

Where a Magistrate initiated proceedings under Sec. 144 and at a 
later stace intima'ei to the parnes who were present in Court his inlen- 
iinn to draw up proceedings under sec 145, held that the .M igistrate 
wis not guilty of any irreiiilsrlty— 19 Ce. L J joGfl’at) 

Nature of proceedlogi under this aection .*-A proceeding under 
this section II taVen for the pteseniion of Cftme , it does not arise out 
of or deals with a crime already coinmiiicd. Tliercfoie .a proceeding 
under this section is not a citminalcase, withm ihe meaning ofScC. 5:6—25 
Uom.i79,SS L. R 215,1914!* Ks An action t.<ken ui der this sectrou 
IS .a quasi executise action — 25 Itom 179 A proceeding under this section 
isin reality a cisil one— jj Cal 6S Co«A,»— 26 Mad. 18S, 3 C. L /.6f4, 
34 All 533, 2 P, L. I. and 11 O C 6t, where it is held that a case 
under this section IS a criminal case and the High Court has power 
to tiansftr it under Sec. 526 of this Codr, or under clause 39, Letters 
Pa'ent. The person pio:eeded against under this Chapter is an accused 
wjthm the meaning cf Sec. 3600/ the Code— 3 P L. T. a?/. 

Though the Couit dealing with a case under this section is a crimt> 
nal Court, yet an order under this section is not one made in a cnmi> 
nal trial within the meaning of Sec. 15 of the Letters Patent, and (here- 
fore an appeal lies from an order of a single Judge of a Charered. 
High Court— 17 5 ! L. J. 158 

Competency ofMagiitralea — Dench 0/ Magistrates — Uerch 
of Magistrates exercising first class powers may be invested by virtue of 
Sec 15 (3}, with powers to take pioceedings under this section. The 
decis on in 3 Cal 754 under the old Code < f 1872 is no longer good lav. 

“Is satisfied’' - Uefore taking proceedings under this section, the 
Magistrate must satisfy himself that there is an existence of a dispute 
1 kely to cause a breach of the peace, and that the suggested apprehen- 
sion of the breach is not merely co'orable'and made to induce hini (a 
deal with matters propeily cognisable by Civil Courts— to Cal 78. ft 
IS necessary that the Magistrate should himself loquiie into the likelihood 
of a breach of the peace, and should come to a judicial decision, upon 
It. U IS that judicial decision winch is the foundation of the sub‘equent 
invesiigaiion, and without it the investigation is void and inoperative— 
9 W. R.64 , 4 C \V. N 779 An order of ihe Magislnaie merdyoa 
the complainant’a petition, without determining whether any breach 
of the peace was likely to occur, or enquiring whether the accused had 
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nny evidence, is bid in law, since Ihe Magistrate has failed to fi id the 
facts tint were necessar) to constitute the foundation of his jurisdiction 
—1885 P R 6 

The ground stated by the Magistrate must bs such as to satisfy 
a Court of Revision before which such case may be brought by any 
of the parties concerned — 20 Cal 5*3 

The fact that the Magistrate is satisfied a« to the necessity of pro 
ceedings under tins section must appear on the record—is AH 394 
-and in the first Older directing the issue of notice— 6 C P L R zr 
-3 Bom L R 84 , 28 Cal 416 , 4 M L T 213 

If the Pol ce report or other information shows that there is a dispute 
and the Magistrate believes it, and issues the preliminary order, basing 
his information on such report only, he acquires sufhcient ]urisdiciion 
10 act under tins section and it is not necessary for him to set out any 
further reasons for Ins being satisfied as to th‘ existence of such a 
dispute His order IS final and the High Court will not scrutinize the 
•aid reascns— 5 L W, 165 , 33' Cal 352 

Pouet oj Hit^h Couit or Sosstom Judge to direct ptoceedtngs —The 
‘Magistrate must satisfy himself and use his own discretion as to the 
necessity of proceedings Therefore neither the High Court nor the 
Sessions Judge has power to order a Magistrate to take proceedings 
under this chapter— 23 \V R 58 30 Cal ti2 , 20 Ca' 520 , 9 \V R 64 , 
■so also the High Court lias no power to direct the revival of proceedings 
after they have been stayed by the Magistrate — 30 Cal m 

A District Magistrate has no authority to direct the Sub divisional 
institute proceedings under this section— 24 Cat 391 
Police report — A police report upon which a Magistnte bases his 
initial order under this section should contain s atenient of the facts 
from which the Magistrate may be satisfied as to the existence of a 
hkehhoQd of a breach of the peace No rule can be laid down so as to 
specify the sufficiency of the mnierials upon which the Magistrate may 
take action, but there is no inflexible rule that the police report must 
show that the disputing parties are actually assembling men or doing 
some other specific overt acts— 33 Cal 33 A Police report which sets 

t)ut sufficiently substantial lea'ons for believing that a dispute likely to 
cause a breach of the peace relating to a certain land exists, is t good 
foun'dation of proccedirigs under this section— 20 Cal 513 But a police 
repoif which docs not state that there was any apprehension of 1 breach 
of the peace, IS not sufficient to give the Magistrate jurisdiction under 
this section— 6 C W N 340 

A mere expression of opinion by a police officer without sufficient 
, materials that a breach of the peace is likely to happen ought not to be 
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the foundation of an action under this section Thus, where the police 
report showed that the parties disputing over a tank were big Z*mindar«, 
~and that although there was nothing to show that a breach of the peace 
was likely to happen, yet such a breach was not impossible, it was held 
that the Magistrate ought not to proceed upon such report, which is 
merely an expression of opinion by the Police— it C W N 835, 
II C W N 198, 33 Cal 33 

A Magistrate is m no way bound to act on all that is stated m the 
Police report before him — 27 Cal 89'* He must act from hrs own 
judgment and ought not to proceed upon a mere expression of opinion 
by the Police — 33 Cal 33 

Evidentiary value —A Police report is not itself ev dence although 
It may be sufBcient to justify a Magistrate m taking action under this 
■section — 7 BLR 329 The police report and the evidence contained 
therein about the factum of possession is inadmissible in evidence in a 
proceeding under this section except for the purpose of initiating the 
^jroceeding — i P L T 501 

Other laformatiOQ —The Code does not I mit the materials on 
which the Magistrate may act He may act on any information and 
without any formal complaint being made before him He is not 
•confined to evidence recorded on oath— 19 \V R to 

But a telegram is not a sufficient information— 22 Bom 956 , so also, 
tx statement made by a witness in the course of a trial that a dispute 
likely to cause a breach of the peace exists— 20 Cal 520, or a mere 
'petition by an officer in the employ of a party interested m the dispute, 
that a dispute likely to cause a breach of the peace exists, is not a sufficient 
Ixasis of proceedings under this section — 29 Mad 561 

Dispate — The essence and basis of the jurisdiction which a 
Magistrate can exercise under this section depends upon there being a 
-dispute likely to create a breach of the peace , and when the patties 
appear before the Magistrate, if they are able to show, or if it otherwise 
appears to the Magistrate that there is no dispute, or no such dispute as 
IS likely to induce a breach of the peace, the Magistrate should hold his 
hands and not proceed further — 6 Cal 835 Thus, when the rights of 
parties have been determined by a competent Court, the dispute is at an 
-end, and It IS ihe duty of the Magistrate to maintain the right of the 
-successful parly, and the defeated parly will not be allowed to in\oke the 
aid of the Magistrate and the police to neutralise the effect of the decree 
of the competent Cuil Court— 6 Cal 835. 26 Cal 625,5 c \V N 5631 
29 Cal 268 The proper course for a_Magisirate to pursue if the defeated 
party docs any act that may probably occasion a breach of the peace, 
43 to take action under sec 107 of the Code— 6 Cal 835 Sec also 7 



256 THE CODE Of CRIMINAL PROCEDURE [SEC I45. 

C W N 55 ^ 7 Mnd 4^0 has been held that a civil Court decree 

would not bar proceedings under sec 145 or 147, though it would be the 
wisest course to require a security bond under s-c 107 for keeping the 
peace As to the effect of prior decree of civil Court, see notes at the 
end of this section. 

The term ‘dispute' meins a reasonab'e dispute, a bona fide dispute, a 
dispute between patties who have each some semblance of 1 right or sup- 
posed righl—C Cal 83s Where certain persons wrongfully and without any 
bona fide cli'm sought to eject another by force and a breach of the peace 
was imminent, it was held that the Magistrate wa^ not bound to act 
under this section hut might proceed under sec 107 — 28 All 406 

liikelihood 'of breach of peace — ^The basis of the Magistrates 
jurisdiction under this section IS the likelihood of a breach of the peace 
Therefore, where in his order directing the issue of a proceeding under 
this section, the Magistrate was of opinion that there was no likelihood of 
a breach of the peace but that as the dispute was one relating to poss 
ession, section 145 was applicable, held that the Magistrate acted without 
junsdiction~34 C W N 621 Where the police report did not disclose 
that there was any apprehension of a breach of the peace, the Magistrate's- 
order was without jurisdiction— I P L T 387 

The term ‘likely’ in this section does not mean that the breach of the 
peace coroplamtd of must be imminent or likely to happen immediately, 
but simply signifies that there should be a probability or a likelihood of a- 
breach of the peace— t S L R 50 A Magistrate is entitled to lake 
proceedings under this section when a breach of the peace is likely , it is 
not necessary that it should be imminent— 33 La! 33 But a mere- 
probability that a breach of the peace may occur if no proceedings are 
taken will not justify the Magistrate in taking action under this section - 
the Magistrate must be satisfied of the existence of a dispute likely 
to induce a breach of the peace, rendering it necessary for him 
to take immediate steps for its prevention-7 Cal 385 An 

order under this section will be justified if there is an immediate 
danger of a breach of the pcace -3 C W N 59 ° If there he no 
present danger of a breach of the peace, the fact that a breach may 
happen at a future time will not justify an "order under this section— 7 

C L R 352 

The Magistrate must decide in each case, whether there is a likeli 
hood of a breach of the peace and it is not enough on the one hand that 
the breach is mere probable nor is it necessary that it should be immi 
cent as indicating a higher degree of chance of the event hippening 
than is denoted by the likelihood of it— 33 Cal 33 



SEC 145 ] THE CODE OF CRIMINAL PROCEDURE. 257 

Where a pirl> was .iciirr properly and wiihm his rights, there is 
no reason to suppose that any breach of the pcVe was likely to be 
commuted by him-3 C W. N 463 

There must be a likelihood of a breach of the peace on the date on 
which the Magistrate draws up proceedings He cannot fake proceedings 
on the strength of a Police report which ts more than three months old. 
when he has no information that a breach of the peace Islkelyto 
occur at the time of hts taking aciion^a P. L T, 650 

A<?n existence of dispute - -WTiere the materials before the Magistrate 
do not disclose the existence of such dispute as is likely to result 10 a 
breach of the peace, the order made by him under this section would 
be entirely void, and (he defect a\ill not be cured esen if it appears 
from (he ev d*nce in the course of (he trial that there was at the date 
of ihe initiation of the proceedings a dispute likely to cause a breach 
of the peace— 23 Cal 557 The mere fact that a person complains 
of being dispossessed of his land is no reason for the institution of 
proceedings under (his sect on, if the petition made by the complainant 
refers only to the commission of various offences, none of which seces 
sarily tnvolves a breach of the peace— 4 C W N 57 

If It IS found during the proceedings that there is no likelihood of 
the prace being disturbed, there is no necessity for continuing the pro 
ceedings— 21 Cal 39 The Magistrate has jurisdiction to decline to 
proceed with the inquiry, wh*neaer it ts shown to his satisfaction that 
the dispute no longer exists or (hat the danger has disappeared — 4 
L.W 57 

Enquiry and Record — A Magistrate who purports to act under 
this section must enquire into the question whether a dispute likely to 
cause a breach of the peace exists and must record a judicial decision 
(hereon — 1917 P W R. 25 , 2 Weir 117 , and must also record the ground 
of his belief as to (he existence of such likelihood — 4 Cal 650 

Subject matter of dispute ^Land or -uafer — The words m the 
1882 Code were ‘‘tangible immoveable properly’ The section of the 
present Code does not limit (he action of a Magistrate to disputes 
■relating to the possession of tangible immoveable property, but it em- 
powers him to take cognisance of a dispute likely to cause a breach of 
the peace concerning any land or water or boundaries thereof, and 
subseciion (2) gives an explanation of the words ‘‘land or water” — 26 
Cal 188 See notes under subsection (2) inf/a 

Property must be specified bring a case under this section, the 
pioperty which is the subject of dispute must be capable of being 
Accurately dcdncd— 23 Cal 80 Therefore a Magistrate cannot proceed 

17 
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under thjs section, in the case of a dispute about an undivided share of 
land, or rent or profit issuing from such undivided share, because tbe^ 
subject matter of the dispute >s uncertain, and the boundaries of the land 
are undefined— 7 C W N 462 

Uefore a proceeding is drawn up by the Magistrate, the subject 
matter of the dispute should be clearly determined— n C W N 198? 
7 C W. N S 99 ' Absence of clear specification of the subject matter of 
dispute in the proceedings IS a serious defect~24 C w N 621 But where 
the parties are not at dispute upon the question as to what the disputed^ 
lands are, the real question being which party was entitled to possession 
under a civil Court decree, the want of a proper specification of the 
boundaries of the property wifi not vitiate the proceed ngs— 5 C W N 
563 , 1 P L T 369 

An order under this section which does not specify by metes and 
bounds the lands in dispute may be amended by the Magistratfe himself 
—2 Weif 107 But an order which gives no information as to the subject- 
matter of dispute and which leaves the persons to whom notice is ordered 
to be issued quite In the dark as to the property in regard to which they 
have to put forward their respective claim*, is not merely defective buh 
invalid and liable to be set aside m revision— 27 All 396 

'Within jorisdJCtiOQ —This section does not authoiisea Magistrate 
to pass Orders respecting lands situate outside the locitl limits of his- 
jurisdiction— 17 VV R 33 Therefore where a /(tZ-fni* was situate partly 
wuhm and partly without the local limits of his jurisdici on and proceed 
mgs were taken with regard to the /t/^ar as i whole, the whole pro 
ceedings were set aside and the Magistrate was alJowed an option to 
institute fresh proceedings with regard to such portion of the ;a/iar 
as came within his junsdiciion—i C L J 329 

Where it is uncertain in which of two local areas the land in dispute- 
IS Situated, proceedings may be taken by a Magistrate having junsd ction 
over any of such afea5—i2 0 C 400 See also iG Cr. L J 527 (All) 

A Magistrate of one district has jurisdiction to institute proceedings 
under Sec ijS on a report drawn up by a police officer of another dis 
trict in respect of such portions of 'helandor water as he within the 
limits ofhis jurisdiction— 29 Cal 885 

Order —The making cf a formal order under sub section (D is abso 
lutely necessary to the initiation of proceedings under this section— 15- 
A L J 270 , 1917 P W R 22 , 1917 P W R.28 , and an omission to make 
such an order and to draw up a proceeding under sub section (i) will 
render all subsequent proceedings sold— 32 Cal 553 , 30 Cal 443 . 

4 W. R 26 , r C L J 432, 19/T P 'V R. 28 , 20 Cr L J 124 (Oudh) 
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6 C. W. N 923; 2 P, L T. 724. !n 1917 P. \V. R 22 (following 1914 
r. W R 15) however, It has beeo held that the omission to record the 
preliminaty order IS not a fatal defect, if no prejudice has been caused 
thereby So also, in 1917 P. W, R 26, the omission to record a prelimi> 
nary order in writing or to serve it on the parties did not invalidate 
subsequent proceeding*, where the parties appeared before the Magis 
trate wrho explained matters to them fully, and the parties evidently 
understood eser)thing that was requisite See also 22 W. R 8 t. 

It IS esse'ntial that the provisions of the section must be strictly com- 
plied with , otherwiie the order must be deemed to have been made 
without jurisdiction , where no order was recorded, no notice issued, no 
written statements called for, and no inquiry held, the order must be 
deemed to be an order without jurisdiction and therefore void— 25 All. 
537 , 1916 P R. 22 j 1915 P \V U 32 

An order under this section must state all the particulars necessary 
to enable the Magistrate to act under the section . otherwise the pro- 
ceedings are without jurisdiction It is not sufficient that the Magistrate 
should -hVe before him a police report, that he should have given orders 
thereon and that a written order be drawn up according to the terms of 
tbis section It is his duty to draw up an order which in all respects 
satisfies the requirements of law The written order should be correct 
and complete in its terms— 27 Cal 981 

'The essential points to be kept in mmd in connection with proceed 
iDgs under this section are as follows — 

(u) The Magistrate "hould m his order, which must be m writing, 
declare himself satisfied from a proper report or other information, and 
for reasons given, that a dispute exists concerning land within the local 
limits of his lurisdiction, and that the dispute is one likely to cause a 
breach of the peace 

(3) When land is in dispute, the boundaries should be duly defined 
in the order, and care should be taken to include nothing beyond the 
subject of the dispute 

(f) The order should proceed to require the parlies concerned in 
the dispute to attend the Magistrate's Court in person or by pleader on 
a certain date, to file written statements of their respective claims as 
regards the fact of actual possession, and to be prepared with their oral 
and documentary evidence there and then. 

(<f) The date should be so fixed as to allow reasonable time for the 
due service and return of the notice promulgating the order and the 
production of evidence 

(r) A copy of the order should be published and affixed at or near 
the Subject of the dispute 
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C/) The forms presctM lit Sch i^shonfd Reused, such modifications 
being made therein as the circumstances of the case may require”— 
Cal G R. C. O pp 10, II 

Statement of granode — A Atagistrale’s order in instituting pro 
ccedings under this section ought to set out the grounds on which he 
IS satisfied that a dispute likely to cause a breach of the peace exists — 
28 Cal 4*6 , It A L J. 696 , 6 C P L R 2; , 2 Bom L R 84 , r 
^ ^ f ^^7 Even whcie the Afag/strate acts upon a local Inquiry 
held by himself, he is stilt bound to state the grounds* upon which 
he IS satisfied that there is a likelihood of a breach of the peace— 
Cal 77 1 

Oi/iisstofi to state gfounds — ^Tbe object of drawing up a proceeding 
prior to the issue of notice is to inform the parties of the grounds of mfor- 
mation which satisfy the Magistrate that a dispute exists— 7 C VV. N 599 
For It is the infention of the law, not only that the Magistrate should 
have sufficient ground for proceeding under Sec 145 but that he should 
inform the parties concerned the grounds on which he is proceeding 
—20 Cal 520 Thereforci where the Magistrate omits in the prehrnrnary 
order to state the grounds of hts being satisfied as to the likelihood 
of a breach of the peace, the final order is without jurisdiction and must 
be set aside— 32 Cal 771 a Bur L J si But the Allahabad High 
Court holds that failure on the part of the hlagistrate to set forth expli 
citly the grounds of hts being satisfied that there was a likelihood of 
a breach of the peace will not vitiate the proceedings li there was 
otherwise a substantial compliance with the requirements of this section 
— 25 A W N 260 , rS A L 7 il4o , 4 A L J 91 In 4 A \V N 
317, it has been held that the omission to state the grounds is a mere 
irregularity which would he cured by Sec 537 The Madras Higli 
Court also lays down that once the Magistrate is satisfied thnt a dispute 
exists likely to cause a breach of the peace, he has jurisdiction, and his 
subsequent action must be considered in relation to procedure and not 
to jurisdiciiOTi The irregularly, if any, would be cured by section 537 
of the* Code— 36 Mad 275 , and in 30 Mad S48 and 2 Weir 98, the 
Court refused to interfere in revision Unless either of the parties 
had beeri prejudiced by the omission to record the ground of satisfaction 
But m bis final order, the Magistrate should suRicienily slate his 
so revision may determine whether 

or not the Magistrate has complied with the provisions of sub section 
(4), and directed his mmd to the consideration of the evidence— 49 Cal 


Where neither the preliminary order nor the final order stated in 
writing that the Magistrate was satisfied that the dispute was likely to 



SEC. 145.] THE CODE OF CRIMINAL PROCEDURE. 26I 

cause a breach of the peace, the proceediogs were set aside as illegal— 
4 A. W N. 3t7. 

A mere omission by the Magistrate to record the source of informa- 
tion will not invalidate the proceedings, where the Magistrate held 
the inquiry in the presence of the parties, and they were aware of the 
fact m the course of the inquiry— 7 C W. N 599 

Where the Magistrate omitted to state in detail the grounds of his 
satisfaction that a breach of peace is likely to happen, but referred to 
a petition which contained such grounds and also recorded that there 
was no denial of the same by the opposite party, it was held that there 
was a substantial compliance with the provisions of this section and that 
the order was vahd— 16 M L J 148 

Reference to Police report — An initial order made by the Magistrate 
under sub sec (i) is not defective merely because it is not self contained 
and does not state in express terms the grounds upon which he is satisfied, 
when such grounds appear in the police report upon which it is founded 
and to which it makes reference, and which is incorporated in it— 
33 Cal 353; 13 Cal 175 Where the police report sets out suffi- 
cient grounds and is expressly referred to in tie initial order by the 
Magistrate, such order sufficieoity fulfils the requirements of the taw— 
33 Cal 3S2 Dut it is remarked m 7 Cal 46 that it is the duty 
of the Magistrate to record distinctly what the law requires to be 
recorded and he performs his duty in an unsatisfactory manner if without 
stating the grounds he merely refers to a police report 

Parties concerned '—Before entering on an inquiry under this 
section, the Magistrate ought to satisfy himself to the best of this ability 
on the information before him. as to who are (he persons claiming to be 
•n the present possession of the subject of dispute (but he is not concerned 
to ascertain what persons have or claim to have mere rights to posses 
sion)— 30 Cal 155 It IS the duty of the Magistrate on the materials 
before him, to ascertain, so lat as he can, who ait the persons mttresled 
ta orrfafmmg a crghf W the properly m d/ipale, *i>d Id gtrt nMice So 
them all so that the whole matter, so far as his Couit is concerned, may 
be dispiosed of m one proceeding— 21 Cal 29 , 27 Cal. 892 , 4 C. W N, 
753 . :4 Cal 55 . 24 Bom 527 • 6 C W N loi. 

The protisions of this section make it clear that the parties whom the 
Magistrate has to deal with are not merely the actual parties to, but 
all persons who may be concerned in the dispute, the object being to 
preient a breach of the peace— II Bom L R 377 The words ‘panes 
concerned in the dispute' mean not only the persons who are actually 
disputing but all persons Interested 10 or claiming to be la possession cf 
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the properly in dispute—a? Cal 892, 30 Cal 155? 21 Cal 29,5 
118 , 18 Mad 51 But these words do not mean that all parlies interested 
m or cliiminp a mere right to possession should be or are entitled 
to be made parties to the possession A claim merely to a right to 
possession, as distinguished Irom a claim to be In possession, would be 
-outside the scope of the inquiry— 30 Cal 155 

Absent paiiits —The \%oifds ‘parties concerned in the dispute" arc 
not limited to the parties actually concerned jn the dispute but also 
include all persons really interested in the subject matter of the dispute 
even though they be absent , and a notice of the preliminary order 
should be served on such persons also The object of the law is to obtain 
a settlement of disputes, and if it were possible to decide under this 
section disputes regarding possession of land in the absence of a person 
really interested in the subject matter of dispute the result would be 
that an order declaring the possession of one of the parties to the 
proceedings would either operate mischievously to an absent party, 
or from the fact that such an order was passed behind his back, it would 
inevitably lead, not to a termination of the dispute, bpt to a renewal of 
it in d Cerent direction and between other parties That is not clearly 
th* object of the law , but the object of the law is to obta n a settlement 
of disputes regarding the possession of land— 4 C W N 753 

Owners^ occupiers —This section concerns owners as well as occu 
piers When a /eminder has let his lands in farm he and his farmers 
and their occupying ryots are all in their degree concerned in the 
dispute as to possession and they ought to be maintained in the possession 
of the interest which they severally enjoy — 5C L R 287 

Landlords tenants —Wherein a dispute concerning the ownership 
of land between certain zemindars and their tenants on one sid^ and the 
other Zeramdars and the r tenants on the other, the Zem nders were 
made parties, but the tenants were not, it was held that the presence 
of the tenants was essentially necessary for the proper and effectual 
decision of the case, and the omission to |oIn them as parties was illegal 
and without jurisdiction- 27 Cal 892 Where the dispute existed only 
among the rival tenants of the rival Zeminders and the Zeminders not 
being concerned in the dispute did not move in the matter themselves, 
the omission to add the Zemindars as parlies to the dispute will not 
vitiate the proceedings— 6 C W N 206 

Where the petitioners allege that the landlords have fraudulently 
attempted to dispute their po»session by setting up false tenants as 
cultivators of the lands in dispute, the landlords are the real parties— 

4 C W N 748 
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At.fni fr .\tinitcer rr t«/*— T he ageoi or rrtanaf^er i* not a 
^artf concttned wuhm the meaning of Ihii lection— 31 Ca! 915 5 aj Cal 
423:7 C \V. N :oS , hut >f the actual propnetori ate not resident 
«ithin the jurisdiction of the M*(;i«traie, an order under this section 
can he made in fas our of the person who claim to be in possession 
at a;;ent or ToanaRfr of ih» ptoptieiori — 31 Cal 4^ If both the master 
.and tenant are tesident withm the Maj^istraic's jurisdiction, the 
former must be made a party to the procccdinci— 6 C. L. R 193 
An order pasted acainst tersantt withmt their masters bein;; on the 
record Is one made wiihout joiisdiction and is liable to be set aside in 
tctision b) the Hich c.ouit— ^ 1 . \V IlS. 

tn a: Cal 5^;, howeser, « was held that where the MaRnirate made 
the manaccr a part) to the proccedin];i instead of the Zeminder, th; 
course adopted by the Magistrate was a mere irregularity or at most 
An error of law, which did not aitlate the proceedings 

A’r.nirr —When a receistr is appointed by the Court, his possession 
as the poisenion of the Court Such an ofiicer cannot be described 
as A party interested m a dispute under section 145 Even if such 
ofTicer can be 10 described, there will be no jurisdiction in the Magistrate 
to male any order on him under this section without the sanction 
of ihe Court appointing him— 30 Cal. 593. In a dispute between 
the old and new tenants of an estate, the receiver who granted new 
leases to the new tenants and who htmseifis not in ictual possession 
vs not a proper party to the pioccedmgs— 9 M. L. T. 503 

Rretrste>ntr —A person who is the next reversioner to the estate 1$ 
not a person concerned in the dispute, and is not \ necessary patty because 
he has no ridht to present possession— 24 All. 443 

Ifon joinder of parties —RroceedinKS under this secion would not 
be without jurisdiction, because the Magistrate on information before him 
has made as p irties to such proceedings only those who are actually in 
dispute and who are likely by such dispute to cause a breach of the peace 
although in the course of the pioceedmgs vt is brought to his notice that 
some other person is interested in the subject matter of dispute So alsoi 
proceedings under this section are not without jurisdiction, because some 
person claiming to have possession in some way of the lands or of 
portions of lands m dispute had not been made a party, when he was not 
one of the parties in the dispute so far as appeared from the information 
on whicn ine ivTagistrate acted, and when such person does not appear 
and raise any obiection And further, proceedings under this section are 
not without jurisdiction merely because the partiei that hav e been n ned 
are concerned only with possession of portions of the land in dispute— 30 
<.al. 155 (F. B.) 
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But non joinder of persons concerned m a dispute, whose presence is 
essentiaJIy necessary for the parpoic of proper decision of the case, 
involves a question of jurisdiction and the High Court has power to set 
aside an order made in a proceeding in which such persons arc net made 
parlies— 28 CaJ 446, 21 Cal 29, 24 Doir 527, 24 C W N 97 

Addition of parties —Where parties are added after the initiation- 
of the proceedings under this section, there is no necessity for a fresh 
proceeding m consequence of such addiiion, if thfe parly added was 
concerned originally in the dispute which is the foundation of the pro 
ceedings Up to the time of the beginning of the inquiry, parlies may 
be added , if they are added after the inquiry 15 begun, it would amount 
loan irregularity But it would not be necessary, in consequence, to 
initiate a fresh proceeding, but evidence previously taken ought, if the 
parties so added require it, to be again taken m their presence — 30 Cal 
155 r B (overruling 24 Cal 55),2oC W N 978 Where the Magistrate 
added parties to the proceedings under sec 145 and issued fresh copies 
of the original proceedings, it was held that the procedure of the Magis 
trate was covered by the Full Bench ruling of 30 Cal 15s above— ro 
C W N 109s 

‘His Coart” — This means the Court of the Magistrate who issued 
the preliminary order A preliminary order issuea by a Magistrate 
directing the parties to appear before another Magistrate 1$ illegal— 2 
P L T 186 

‘‘Within a time to be fixed —When the Magistrate has taken any 
evidence m a case, he is not justified m refusing to proceed with it merely 
because the parties neglected to file a written statement on the day fixed 
for filing them The Magistrate is wrong in saying that he has nothing 
before him to decide He ought to proceed with the inquiry— n W 
R 9 

GrartUttg titne — Although a Magistrate has a discretion to refuse ai> 
application for time to d/e a written stafemeot— 8 C W N 642, still be- 
ought to grant time to enable the party to file it Therefore when on 
the day appointed for hearing a case under Sec I45» *be parlies although 
present filed no written statement nor produced any evidence, and the 
JIagistrate refusing to grant time heard the patties jjiA being unable to 
satisfy himself as to which of them was in possession, attached the 
property under Sec 146, it was held that the Magistrate had failed to 
exercise jurisdiction when he refused to grant time, and that he ought to 
have granted time to allow regular proceedings to be followed-. 12 C W 
N 896 

Written statement —its value —The statement made by a party 
in a written statement filed under this section ought to be proved like 



SEC. 145] THE CODE OF CRIMINAL PROCEDURE 


265- 

any other statement, and th*refore a Magistrate is cot competent to pass 
an order in favour of a party merely on the strength of such a written 
statement— 5 C W N 71 An order based on the written statemen of 
one of the parties, and upon the failure of the other party to die it, with 
out some evidence on the part of the patty filing the statement in support 
of It, IS without jurisdiction — 8 C W N 641 

Actual PossessiOQ — In the absence of any dispute as to the fact of 
actual possession of either the land or the crop, no proceeding under this, 
section IS allowed — 4M H C R APP 12 The possession contemplat- 
ed by this section IS the actual passessionof the subject of dispute— 9 
C \V N S87 The possession in regard to which he Magistrate's 
jurisdiction under this section should be exercised must be of a real and 
tangible character — 23 \V R 45 

By actual possession IS meant not merely bod ly possess on but the- 
possession of a master by his servant, or the possession of a landlord 
by his immediate tenant, or the possession of the person who has the 
property in the land by the usufructuaiy — 18 W R n Whether the-, 
possession IS 00 behalf of others or in ones one right la quite irrelevant.. 
This section is concerned solely witl the fact of actual phyaical possession 
whether lawful or unlawful, whether in contemplation of law enjoyed 
by the possessor in his own tight or on behalf of others— 3 L W 
i64w>i6Cr L J 535 

Possession of landlord by receiving rent from tenant is actual posses- 
sion under this section— 1884 P R 19 . 3$ W R. 18 The fact thar 
tenants attorn to strangers by payments of rent to them, does not put an 
end to the tenancy so as to affect the possession of the landlord, and 
deprive him of his right to have recourse to this section m case of a like- 
lihood of a breach of the peace and to have his possession of the right to 
collect rent maintained— 15 Cal 527 A lambardar who is in manage- 
ment of a village for the benefit of the three co sharers of a village and 
who IS himself a co sharer must be deemed to be m possession under 
ihis sectioa — lo AWN jpS 

The possession contemplated by this section is absolute, continuing 
and not occasional possession Where the peluioners claim possession 
of a market stall only one day m the week, this section is inapplicable- 
—49 Cal 871 

Wrongful poisisston —Possession though obtained by wrongful means 
but complete at the time of inquiry is actual possession within the mean- 
ing of this section — *897? R 5 So also possess on obtained by fraud 
or trickery — Ratanlal 27 

Origin of fossession — A Magistrate ought to inquire into the- 
question as to who is in actual possession of the property m dispute p 



•266 THE CODE OF CRIMINAL PROCEDURE [SEC I45 

'he has no concern as to how the party obtained possession, provided 
that the possession dates more than two months prior to the date of the 
preliminary order— II Cal 365 , 6 B H C R 30 
j Actual possession, ivAat ts not — Possession by tenant is not posses 
I Sion of landlord in cases where there is a dispute between the tenant 
and the landlord as to the fact of possession — 2 Weir 107 Also, in case 
I of dispute between two rival zemindars, constructive possession through 
intermediate holders ttccadars) to whom the ryot pay rents, is 
\ not cbntemplated by this section -3 Cal 320 

The possession contemplated by this section IS real tangible posses 
/ Sion , therefore, where a parly claims under a docmfient or agreement 
[ the right to do certain things over a large extent of territory, the perfor 
mance of acts under such alleged right in one portion of the ground over 
which the right extends although it may be sufficient for the purpose 
^ of keeping alive that right so as to be an answer to a plea of limitation 
raised in a civil sun, is not in itself a sufficient possession on which 
the Magistrates order under this section may be be based for the pur 
pose of foibidding m a distant locality acts necessarily not in conflict 
with such possession but at variance with the right— 23 W R 45 So 
also the mere purchase at an execution sale without delivery of posses 
Sion, does not amount to possession 0/ the properly purchased, and the 
rights of the purchaser wilt not be protected by this section—si Mad 
1 ^16 

The possession given by Amm m butwara proceedings ts simply one 
-of ownership, and not of occupancy, and is not contemplated by this 
section— 4 Cal 378 , 3 C L R 94 

A succession certificate only authorises the holder lo collect the debts 
of the deceased and is no bar lo the Magistrate maintaining another partv 
in possession of the lands belonging to the deceased — 18 W R 34 

Symbolical possession — The <TC/«a/ possession of the lands m dispute 
IS the only subject of inquiry An order for delivery of symbolical 
possession under the C P Code has no bearing on the magisternl 
inquiry— 1915 M W N 55 iS Cr I J 718 (Cal) Contra-^Z L 
jR 200 , 14 Cal 169 

Possession of f ones t land —In a dispute regarding forest land, the 
right to possession of which was exercised by cutting timber from time 
■-to time and removing the timber upon a certain price being paid for, 

It ts necessary to inquire as to who was in undisturbed possession of the 
land m dispute by felling the trees and removing the same without 
objection, on the occasion immediately proceeding the time when the dis 
,pute arose, and whichevef party be found to have been in possession 
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«n thii occaiion ihonld be presumed to htsve possession when the pro 
cetdmj:? commenced— 16 Cil aSr. 

rtmitwe ffsttttien — roiiesiton that can be pleaded m a pro 
ceed n(; under this section must be possession based on a claim of rif;ht 
to possession The possession of a person which is merely permissive 
cannot come within the purview of this section — to C. \V N lo8$ 

rncrc'KJtfent - \\ here a person claims no easement or customary 
Tipht, any intermittent encroachment on his part does not affect the title 
or possess on of the superior tandlnrd— 3} Cal 387 

Joint pottesiSon —Section r45 contemplates a dispute between 
two partie*, each of whom asierts thenghi to hold exclusive posses 
Sion of the property as apainst the other {6 C \V K 8S3) and not a 
dispute between a pari) claimin(* to hold joint possession with another 
and the latter contesnnp such ncht Such a dispute nearly always arises 
out of a claim to hold a specific share m the propert), and this obviously 
18 a matter which no Criminal Court can deal with— 4 C \V N 416 , 
7 C. W. N n8 , 1903 P R 23. roC W N loSS , J P L T 594 , 34 
O.C 167. 

The object aimed at by the Legislature ts the prevenlioo of a breach 
of the peace. This can be secured by asking one of the parties to keep 
away from the property Hut where both parties have been m joint 
possession and are still prepared to commit a breach of the peace by 
trying to oust one another, it will not be m the interests of the prev entive 
remedy that both should be mainiaincd in possession It will certainly 
not help (0 maintain order and peace That is the reason why Courts 
have declined to declare the joint possession of the contending parlies — 
37 M L J 169,4 c W N 43O Even in such cases, the Magistrate 
IS not competent to put one of the parlies m possession — 17 Cr L J 
76 (Mad ) Where it was found that the second party was in possession 
of the disputed land on behalf of the fust party as also on behalf of him 
-self, both parties being members of the same family, and the Magistrate 
declared the second party in possession, the order was held to be 
withoutjunsdiction— 33 C W N 1051 

Where the parties do not c)a m joint possession, but each party 
claims exclusive possession, this section is applicable — 6 C W N 883 , 
3 Lan, 372 And the fact that there may be a A/Zc to land does 
not prevent the application of this section — 3o C W Is 518 ,2 Lah 
372 The only question for the Magistrate is whether either parly has 
actual possession and if he 6nds that one party has actual possession 
of a defined area, and the other party has not, he can make an order 
under this section, irrespective of the f^ct that the parties may have 
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Pi oof of service —Where one of the puties denies the service of 
order, the written return of the serving peon 15 not sufficient proof of 
the service The Magistrate should examine the serving peon and allow 
him to be cross examined on this point«-'8 C W K. 719 

Non service of personal notice —Failure to serve the notice upon 
•the parlies concerned is a mere irregularity— 7 0 C 334, and will not 
render the proceedings void, if the parties were present and no prejudice 
was caused— 3Q All 4t , or if the parties appeared before the Magistrate 
who explained matters to them fully, and they evidently understood 
■everything that was requisite— igt? P W R 26 , or if the person did 
■not question the order— 30 Mad 548 But according to the Patna High 
Court non service of notice is a grave irregularity which vitiates the 
trial— 19 Cr L J 7.1 (Pat , rg Cr L J 1 12 (Pat) 

Where the Magistrate did not serre any notice upon any person, 
mor did he affix a notice on the property m dispute, nor receive a written 
statement from either party, and passed the order m the absence of one 
patty, the proceedings of ihe Magistrate were very irregular and were 
bad for want of jurisdiction— 35 Cal 774 , 1907 P R 7 

If the proceedings are heard and order passed er Parle on account 1 ! 
•absence of a party and that party afterwards appears and alleges non 
■service of notice and app ie$ for rehearing of the cise, the Magistrate 
cannot reject the application but is bound 10 reopen the case after 
satisfying himself of the truth of such allegation— 2t C W N 90^ 

Omission of publication of notice —The provision as to the publica 
tjon of the order in some conspicuous place neir the property m dispute 

IS directory ind a matter of procedure only Omission to publish the 
■notice \s not an illegality which deprives the Magistnte of his jurisdic 
tion. and unless it be shewn that some one Interested has been materially 
prejudiced by the omission, the High Court will not interfere— 53 C il 
68 F B (ovettwhng 8 C W N Spo and 9 C W. N 909) 30 All 41. 

Warrant to compel attendance of party —Under this section, the 
tnaUer m issue is not the commission r»f an offence, hut the settlement' 
of a dispute, and it 15 entirely opucinat with the parties to attend or not , 
iheiefote the issue of a "warrant to compel ittendance of any party 
IS illegal- 5 C W H 71 

Clause (4)— Inquiry —An inquiry as to possession is made not for 
4.he purpose of strengihening the possession of one party or the other, 

10 the dispute between them, but because such an inquiry Is necessary 
(or the miking of an order under subsection 6, declaring the party m 
possession to be entitled to retain it, until evicted therefrom m due 
course of law, and forbidding all disturbances until such eiictlon— 

^0 Cal 112 
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When the requirement! of cIauics (i) and (3) are satisfied, the 
'Macistrale 11 to ttke up (he inquit) as ptorided in druse (4) — 30 Ca! 
»55 

An order passed nithotit inquir) is iHega!— 2 L W. t20S»lCCr L 

3 :^9 

The inquiry coniemplated b) this section is a personal inquiry A 
Magistnte h»s no jurisdiction, esen with the consent of parties, to make 
oscran inquiry under this section to aojf person whilsoeser Subsection 
(4) makes It clear that the section contemplates only an inquiry by the 
person directed by the Statute to hold it, and by that person and no 
one else. This section read as a whole does not give the person charged 
svith the inquiry the power to delegate the duties which have been 
nested in h m to any other person to hold an inquiry or to ascertain facts 
which the Jan requires the Migufrate to do htfnscJf— 2 V L J S6 
See also notes uuder Inquiry by subordinate Magistrate’* i/r/ru 

Frocedare It shoil) be impressed upon Magistrates that the 
whole object of and only excuse for proceedings under Sec 14; is the 
•preseniton of a breach of the peace supposed to be imminent, and that 
the procedure to be followed in disposing of such cases is that laid down 
in section 14$, subsection (4) of the Code, which must be strictly observed 
It should be the primary aim of the inquiring ofHcer therefore (0 
arrive at his decision with the utmost promptitude consistent with an 
adequate investigation into the dispute before him, and he should be 
-specially careful not to permit the proceedings to assume the complexion 
of a Civil suit, or in any way to countenance an endeavour on the part of 
either party to secure any advantage for the purposes of civjl litigation .• 
'The trying Magistrate should be in a position to insist upon the 
aaking up of the case on the date fixed forbearing, and it should not 
be necessary to grant adjournment after adjournment simply because 
the parties are not given due notice of the proceedings, or by reason of 
. the proceedings themselves being inaccurate or incomplete Once the 
case IS commenced the heating should be coniinu ed (fe die in dtem until 
the Magistrate IS in a position to arrive at a decision, but m doing so he 
must remember that the sole object of his inquiry is to determine if 
possible, the fact of actual possession, and that even m the case of an 
ex par/e proceeding, there must be some recorded evidence tojustify the 
order passed by him G It C 0 \>p 10, \t 

The sole procedure m an inquiry under section 145 by a Magistrate is 
■as to who was in actual possession of the land m dispute, and a Magistrate 
should not deal with such proceeding as if it were a ctvil suit by framing 
several issues and trying them — 35 Cal. 795. 

18 
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If, therefore, the wquiry is to be treated as a criminal case, the question 
IS whether the procedure of a summons case is to be observed In 2 P 
^ T. Cal 762 and 21 Cal 29, it is held that such a procedure 

js to be followed But in another Calcutta case it has been remarked 
that m cases dealing with taking securities /or keeping the peace or for 
good behaviour as also in cases of public nuisances, the Legislature has 
expressly provided that in some specified instances the procedure of a 
summons case, and in others the procedure for warrant cases shall be 
followed, but in ibis section the Legislatme has deliberately omitted to 
specify the procedure The conclusion, therefore, is that neither the pro 
cedure prescribed for a summons case nor that of a warrant case is to be 
followed, and such a p 40 tracied investigation would defeat the very 
object in view, vis, an e/fective prevention ofa breach of the peace 
The proceedings are intended to be prompt and concludrd without delay 
—32 Cal J093. But from the Report of the Joint Comittee Cited 
below under this subsection and subsection (9), it appears that the Legis 
lature intends the procedure to be that 0/ a summons case 

Qaeatiott of title — In a case under this section, the Magistrate has 
no jortsdtcuon to inquire into the rights of pa’iies What he has got to 
look to ig the fact of possession only— 7 C L J 369, 35 Bom J79 The 
whole scheme of Chapter \II contemplates an inquiry solely with 
reference to the fact of actual possession, irrespective of title— 1914 M 
W N 79S This section contemplates a determination of the question 
of possession without reference to the merits of ihe respective claims of 
the disputing parties to a right to possess the subject of dispute— 32 Cal 
1093 1 tgi7 P. W R. 38 The Court is to make the inquiry as to posses 
Sion without any reference to the merits of the claims of any party to 
a right to possession— 2 Weir 98 , 7 W R 26 Where a Magistrate m 
deciding a case under this section refers to the claim of any of the parties 
to a right to possess the land in dispute, he exceeds his jurisdicion and his 
Older will be set aside-6 C L J 182,33 Cal 602 It is a misconcep 
tion of the aim and the object of Jaw to come up under this section to 
the Court with questions of title to possession of land which can only be 
settled by Civil Courts— 17 W R 3 This section does not contemplate 
to determine dispute regarding the actual rights of parties over the im 
moveable property — 27 Cal 9*3 

The Magistrate may, if necessary, take and consider evidence of 
title to enable him to decide (he question of actuil possession, but proof 
of title is not proof 0/ actual possession — 34 Mad 138, 6 W R 61. 
Where no sufficient evidence of possession is produced by the parties, 
the Magistrate may use evidence of title merely to gu de and assist his 
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mind in coming to a decision upon the question of possession-~7 Cal 
46 , 14 Cal 169 , 35 C I- J 156 , I P L T 387 , 1922 ]\I \V N 12 

But if the Magistrate finds that the evidence of possession on both 
sides IS equally unreliable, he cannot rely on the presumption that 
possession follows title , in such a case he should act under sec 146 If 
however he dnds the evidence on both sides reliable and equally 
balanced, and he is unable to conclude fro n such evidence which party is 
in possession then he is entitled to corroborate the ev dence of possession 
given by one side by the presumption as to possess on arising from 
the title which he finds in that side — 26 C W N 1000 But he must 
use the evidence of title for this limited purpose If instead of proceed 
ing to decide as to the actual possession he vtriuilly puts aside the 
consideration of this question and determines the question of title alone, 
he IS doing that which the taw has forbidden him to do — 7 Cal 46 
And a decision nnder this <ection ought to be based upon evidence 
of possession and not of title— Where evidence of possession is 
available, a Magistrate acts clearly without jurisdiction in deciding the 
claim of the parties to possession on documentary evidence of title— 18 C- 
W N 700 38 M L J 73 

Fertisal cf etatemeots —The Magistrate shall peruse the wr tien 
statements of both parties An fx parte order made on the written 
statement of one of the parties and upon the failure of the other party 
to file One, without some evidence on the part of the party filing the 
written statement in support of it, 1$ without jutisdiciion— 8 C W N 
642 , 12 C W N 771 And the Magistrate fails to exercise jurisdiction 
if he refuses to grant further time to the parlies to file written statements 
— 12 C W N 896 When the Magistrate has taken any evidence in a 
case, be is not justified in refusing to proceed with the case merely because 
the patties neglected to file written statements on the day fixed for filing 
them — ti W R 9 

‘Hear the parties'* —These words mean that the Magistrate must 
hear the arguments at the conclusion of the evidence on both s des, just 
as It IS the procedure prescribed in a summons trial , and the refusal of 
the Mag strate to hear the arguments of the parties vitiates the final 
order— 19 Cr L J 7 ^ 1=5 P L W 103 S P L J 246 

RecfiiTiDg erideucQ —The Magistrate is bound to examine the par 
ties and receive evidence— 17 Bom L- R 382 An order under this section 
without taking evidence is invalid and must be set aside— 2 AWN 
j8i . 6C W N 923 , II A L. J $86 . 8 C W N 719 , 1916 P R 22 , 
1916 P R 4 , 43 M L J 716 , 2 L. W 120S , 17 Cr L. J 217 (MadX 
A decision of a Magistrate based upon mere local enquiry, and discard 
ing the evidence altogether is bad ssose made without jurisdiction— 
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10 C W N i8r , 46 Cal 1056 , 38 M L J 73 , 35 C W N. 1007 , 
i6 W R 13 An order passed by a Magistrate on the basis of his own 
knowledge without recording any evidence, and relying solely on the 
evidence in anoiher case is invalid— 25 O C 148 So also an order 
passed merely on a consideration of the written statements and without 
taking any evidence is invalid and must be set as de— 34 Cal 840, 
8 C \V N 642 Similarly, an order under this section without giving 
either party an opportunity of adducing oral evidence as to possession 
IS illegal and liable to be set aside— 2f C \V. N 928 The Magistrate 
must consider both oral and documentary evidence in the case— t P LT 
291 2 P L T 333 

It IS not open to a Magistrate to refuse the evidence tendered to him 
—29 Mad 561 The Magistrate's act in preventing the objector from 
production of evidence to prove hts case constitutes such a grave irregu 
larity as to amount to abuse of jurisdiction and the Magistrate's order 
IS m consequence open to revision— 1902 P R 23 The Magistrate is 
bound to grant adjournment for the production of important evidence il 
he refuses to do so, his order is liable to be set aside— 25 C WN 602 
If the evidence rejected is a material document afTectmg possession of a 
party, its rejection might furn sh a good ground of grievance to that party 
—20 Cr L J 234 (Pat ) 

The w ords ‘ receive alt such evidence as may be produced ' have been 
substi uted for the words ‘ receive the evidence produced This shows 
ihat the Magistrate is now bound to receive all evidence produced by the 
parties and has no discretion to refuse any evidence * In order to meet 
certain difficulties which have arisen in connection with the words 
‘receive the evidence produced by them’ in section 145(4) we have made 
'in amendment adopting the phraseology of section 244 (i) 
l/ie Joint Committee (I9'’2) 

Examination of -vitnesses — The Magistrate is bound to CNamme any 
witnesses tendered in support of the respective claims to possession of the 
land in dispute — 6 M H C R App 4 9 W R 64 An order passed 

without examining the witnesses is without jurisdiction— 17 Cr L J 
217 (Mad) , 12 C W N 77 * 

So also, an order passed on the evidence of a person who was not a 
witness of any of the parties IS bad— 8 C W N 719,1916? R 4 

Under the old law, a mete refusal by the Magistrate to examine a 
particular witness in a proceeding under this section was not necessarily 
a ground for interference by ibe High Court — 30 Cal 508 A Magis 
trale was not bourd to examine all the witnesses adduced by the 
parties, but could limit the number for good and sufficient reasons He 
had a discretion with the matter of examining witnesses— 3 C. L J 478 
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(explaining 31 Cal 585) { 16 Cal 513. The Court had undoubted juris* 
diction to cuttail the numhtr of iinnecesstrj w messes upon the ground 
that ihcir examination Yvill delajr and possibly defeat the ends of justice 
—2 P. L T 330 Therefore where a Magistrate after examining ten 
of the witnesses produced on behalf of one of the parlies, refused to 
examine any further witnesses on the ground that the evidence sought 
to be adduced was worthless, it was held that the Magistrate had not 
acted without jurisdiction— 34 All 31S Put this discretion should be 
exercised with due care and caution and with careful regard to the 
circumstances of each particular case— 3 C L. J 47S , and the Magis- 
trates should al«ra>s be chary of tabing upon themselves the duty of 
deciding as to which witnesses should be examined— 28 M L. J 134. 

The present Amendment of this subsection, however, makes it 
obligator) on the Magistrate to examine <r// the witnesses produced bjr 
the parties 

Sutf'nionj fom/nestfs —See sub section (9) and notes thereunder 

Admtition b} party —If one of the partes admits that the other 
IS in possess on, the Judge is not bound to take any evidence— 9 M L. 
T 9t Although It IS necessary ordinarily to record evidence in a case 
under this section before passing final orders, it cannot be said that it is 
indispensable to do so when the case is completely given up by the 
opposite parly An admission by the Mukhtear that h s cl ent had 
no actual possession is sufTicient for that purpose— 7 C. W N 351 

Wtthdrauat of proctedin^t —Where after proceedings under this 
section have been properly instituted, the first party examines some 
witnesses and (hen represents to the Court that he shall conduct the 
case in the Civil Court and gives an undertaking not to enter upon the 
said land until the matter shall have been settled by the Civil Court, 
whereupon the Magistrate passes an order reciting the terms of the 
petition and declaring the second party to be in possession, the omission 
by the Magistrate to take evidence on behalf of the second party or to 
record a formal finding as to possession docs not vitiate the order — 
—18 Cr L J 1024 (Cal ) 

Inquiry by Subordinate Magistrate —The inquiry contemplated 
by this section is a personal inquiry by the Magistrate who makes the 
order Therefore, an order under this section based, upon the report 
of a Subordinate Magistrate made after inquiry by such Magistrate 
IS illegal— 4 M H C K App 20 Though Sec 148 enables a Magis- 
trate acting under this section to depute a Subordinate Magistrate to 
make a local investigation, he ought not to depute to such Subordinate 
Magistrate the whole investigation under this section, but on the receipt 
of the report of such Magistrate should himself tike written statements 
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■from the parties and receive the evidence produced by them and 
conclude the investigation under this section— 2 Weir ri8 

If a Magistrate omits to take evidence as required by clause (4) 
but refers it to a subordinate Magistrate to report thereon, his order basea 
on such evidence alone is made without jurisdiction and must be set 
viside— 3r Mad 82 But in a later Madras case if has been held that the 
order based on the report of a Sub Magistrate is not without junsdictioo 
'I he essential requisite to give jurisdiction to a Magistrate i* that he 
must be satisded about the existence of a dispute likely to cause a 
breach of the peace His subsequent action is a matter of procedure 
and not of jurisdiction— 37 M L. J 589 (dissenting from 31 Mad 82) 
Evidence recorded by predececsor —Since a proceeding under this 
section IS an inquiry within the meaning of Sec 4 (i), a Magistrate may 
act on evidence taken by his predecessor by virtue of sec 350 The 
decision in 23 W R 62 is no longer good law 

Reference to arbitrators —This section requires the Magistrate 
himself to receive the evidence adduced by the parties, and on a 
consideration thereof to come to a decision The procedure laid down 
by this section does not cootemplate that the question as to who is 
in actual possession should be delegated, even by consent of parties, to 
arbitrators— 32 Cal 552 2 P L J 86 25 C W N 719 But where 

the parties themselves agreed that the qaesiion of possession should 
be decided by an arbitrator, and the matter was thereupon referred 
to arbitration, the Magistrate was bound to take the finding of fict by 
the arbitrators into consideration — 7 C W N 461 So also, where 
the dispute was referred to arbitration by consent of parties both of 
whom accepted the award that followed, it wis not open to the Magis 
trate to insist on the production of evidence— 3 P L J 248 and he 
would be competent to cancel his preliminary order under sub section 
(5) of this section— 25 C W N 7«9 

Where the parties themselves applied that the matter should be 
referred to arbiintion, and the Magistrate made an order in terms 
of the award, the parties were not entitled afterwards to object to the 
course— 6 C W N cix 

Decision as to possession — An order under this section without 
deciding the question as lo who was in actual possession of the land 
in dispute, IS one made entirely without jurisdiction and consequently 
void— 35 Cal 79? , 1922 M W N 689 

Where if is d fltcult for a Magistrate frying 3 case under this section 
to come to a conclusion as to the fact of possession, the wise and 
proper course to be adopted is to pass an order under Sec 
Where a Magistrate in such a case passes an order under Sec 145> 
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the High Court in revision haiihe power to make the order which the 
lower Court ought to have made, nnd to aUer the order under Sec 145 
into one under Sec 146 of the Code— 14 Cal 361 , 22 Cal 297 

Postesiton at the dale of the order —The question of possession 
has to be determined with reference to a specified pomt of time, -/j, 
the date of the initial order, or in the case of forcible dispossession, 
a date with n two months next preceding such order— 32 Cal 1093 
The rulings in 1 1 Cal 365,12 Cal 521, 12 CaJ 539, 16 Cal sSr, 20 
W R St, IS Bom 152, iS Mad 41, 13 AH 362 are no longer 
•good law 

A Mag strate should find as to who was in possession at the date 
of the order, not at any date anterior to that, although previous 
possession ma> be a guide to his finding as to peaceful and actual 
•possession on the date of the order— 16 Cr L J 239 (Mad ) 

Where the Magistrate found one party to have been m possession a 
•few days before the date of the ptehmmaty order and confirmed his 
-possession without finding who was m possession on the date of the 
preliminary order itself, hjt the interval between the two dates was 
-very short, (vis, 5 days only) and there was nothing on the record 
to show that there was any change of possession in that short interval, 
gvnd the party confirmed in possession had a decree of Civil Court 
-declaring him entitled to possession, AeM that the order of the Magistrate 
-was vald-42 M L J. 147 But, where the Magistrate declared 
Dossession in fvvour of (he opposite party as evidenced by certain 
documents of title relating to a period as old as to years prior to the 
proceeding, without taking further evidence, oral or documentary, to 
see whether that possession continued up to the date of proceeding, 
•the High Court set aside the order as made without jurisdiction, being 
contrary to the provisions of this sub section— 18 C W N, 700 

Land under v^ater — Wh^re the Magistrate made the final order in 
■favour of one party, finding that as there could not be any act of 
peaceful possession within two months of the date of the proceeding 
owing to the land b*ing under water the possession m the current year 
-was to be presumed in favour of the man who was in possession during 
the previous years, 11 was held that the order was m direct contravention 
of this section, and the Magistrate should have passed an order under 
Sec 146—20 C W X. 1014 

Forcible possession — Peaceful possession — The Magistrate’s duty 
IS to find peaceful possession Ouster of a person lawfully m possession 
by a trespasser does not confer on the latter rights which can be 
recognised -under this section The rlagislrate must look to the 
possession which may be termed peaceful He must go back to the 
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time when the present dispute originated and not to the result of the 
dispute Itself 4 C-il 417 The recent occupation of a trespasser is 
not a possession which a Magistrate can direct the party to retain under 
this section The possession is still with the person ousted by the 
trespasser, and an order directing him to have possession and the 
trespasser to be dispossessed IS the proper order lobe made— 1876P R 8 
Where it appeared that one of the parties wiihin two months prior to 
the proceedings obtained sanction from the Municipality and proceeded 
to dig a tank on the land in dispute to the exclusion of another party 
who was then found to be m possession, it was held that it was forcible 
and wrongful dispossession withm the meaning of this section and 
possession must be deemed to be m the party dispossessed — 20 C W. 

N 978 

If a person has been turned out of possession and submtls to tha 
cttsiet', and the other parly, whether rightfully or wrongfullj, is in peaceful 
possession, a Magistrate wilt not go behind the period when possession 
may be found to have become peaceable— 1 C L R 136 For the point 
for inquiry under this section ts not whether any of ihe claimants has 
taken possession of the subject of dispute by force, but whether the 
stiuggle for It has ceased leaving it m (he hards of one of them If the 
struggle has ceased, the party in whose hand it remains is in actual- 
possess on which the Magistrate is bound to recognise under this section 
— 1S97 P R 5 If, however, the straggle for possession is still 
proceeding between the party who has taken forcible possession and the 
rightful owner, or if neither party can show its complete control over the 
subject at the time when the proceedings are taken, neither party is 
to be regarded as in possession, and the Magistrate is to take action 
under section 146-/^11/ 

It IS not necessary that actual force or violence should have been 
used to some person before a dispossession can be said to be ‘forcible’ 
when the dispossession of a person is effected by a s/iOzv of criminol force, 
that person is said to be forcibly dispossessed — 25 C W N 601 

Date of forable possession -It is not sufficient for a Magistrate to- 
come to n general finding that certain fields are in the possession of one 
party and certain others m the possession of the other, and that the 
latter had taken wrongful and forcible possession The date 0/ such 
forcible possession must be determined and unless there 1$ a finding that 
the forcible possession occurred m the case of all ibe fields at the same 
time there must be a finding as to the date of the possession with regard 
to each field separately— 1917 P W R s'i 

Allncbment , — An order for attachment under proviso to clause ( 4 > 
would remain m force only pending ihe Magistrate’s decision, and not 



SEC. 145] THE CODE OF CRIMINAL FROCEDURE. 28 t 

until a decree or ''rder of the Civil Court u obtaincd~8 S. L R. 
307 

Meltable frefert) '—This section doei not authorise the Magistrate 
to attach motesWei— RatanUl 891 , 27 M L.T. 334 ;24 0 C. 167 ; 20 
A L. J 906 

Poitfonmtni cf freeeedxn^t —A Magistrate his no jurisdiction to 
pass an order poitponing a proceeding under this section, at the 

same time retaining under utichment the property covered by the 
proceeding, on grounds extraneous toihe proceeding— 13 C W. N 104 

Appointment of receiver —A Migistnte emnot appoint a receiver 
under proMso to clause (4) of this section even before the commence 
ment of the inquiry lie can do so only under Sec 146 and after the 
conclusion of the inquu) — 1910 M \V N 821 , 3 I’ L J 147 Even if a 
Magistrate appoints a receiver under this section, such receiver will only 
be an agent or servant ol Uie Magistrate acting under his order The right 
to attach carries with it ihe right 10 take the necessary steps for custody 
and management of the properly ind the Magistrate may appoint a 
recencr for that porpose-13 Cr L. J 295 (M''d), but the power of 
such receiver u ill not be the same as that of 1 receiver appointed under 
sec xifitn/fa His duty wilt be simply to take and keep possession of 
the properties aita-'hed and nuke an inventory thereof— 2? M LT 234 

Jojnt Inquiry — (i) 0/rc dispute as to stteral phis —When the 
dispute IS one, the fact that it embraces several distinct parcels of land 
IS not sulTicient to necessitate an independent proceeding in respect of 
each — 30 Cal 155 (F. D } Where a dispute concerning the possession 
of a number of different plots of land was covered by the same state of 
circumstances, it was held that the Magistrate was competent to include 
all the plots m one proceeding, and to rely upon the evidence adduced 
in respect of all of them together— 10 C L R 5*3 Although it may 
be desirable under such circumstances to deal with each dispute relating 
to each of several plots separately, it is impossible to extend to such, 
proceedings the strict rule of procedure observed in civil actions — 6 C 
W N 206 To draw up one proceeding with respect to sevcnl plots 
of land claimed to be in the possession of diflerenl persons would not 
be bad, if it was shown that none of the parties had been precluded 
from giving any evidence and no parly was prejudiced by the Magistrate 
not taking separate proceedings— 5 C W N 544 Such a joint trial 
would be at most an irregularity and would not vitiate the inquiry— S C 
W. N. 710 , 30 Cal 15s 

(2) Dijjerent disputes as to different subjects —Where the parties are 
found to be m possession of different and separate p eces of land, 
when the dispute is alleged to exist in 330 villages ind each village 
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stands on its own footings, the Magistrate does not exercise proper juris 
diction if he clubs together 230 subjects of dispute and treats them as 
-one The Magistrate should decide which party is in possession of this 
or that village, instead of arbitrarily finding that one party was in posses 
Sion of all the Villages— 29 Mad 561 , i S L R 25 

Different Claims —In a dispute regarding possession of 708 bighas 
of land belonging to a 7 emindari, the parties to the dispute being persons 
interested as tenants under the Zemindar and persons claiming under 
the same Zemindar to be interested in various portions of the land as 
their maura«i jote m different quantities and under interests acquired at 
different times, the Magistrate tried the case together and passed an 
order in favour of the former directing that they as a bodj should remain 
in possession until evicted therefrom by order of Civil Court , it was 
held that the procedure adopted by the Magistrate was prejudical to the 
maurasi tenants and that the order was open to the objection that it 
would render necessary the making as defendants in the civil suit of a 
multitude of persons who were by terms of the order held to be n 
possession The proceedings were set aside— 15 Cal 3r 

(4) Where parties in alt cases ate not the same —Where parties m 
several cases under see 145 are not the <amr, the Magistrate is not 
competent to try all the cases together although the parties consent to 
the adoption of such a procedure Evidence already taken m one case 
may be accepted m (he other case« but the case> must be tried 
separately— 4 C W N 74S 

Thei e should be separate and full inquiry in each case — Where two 
cases ire enquired together, the Magistrate must come to a separate 
finding after full inquiry into each case and the dec sion of one case 
should not be applied in coming to a dec s on m respect of the other 
Where two investigntions were before the Magistrate who after conduct 
wg a regahrinqa c) sn the Rrst case and coming Jo % proper decision 

remarked in the other case that because the Iinds were adjacent he had 

taken the evidence in the two cases together and found it unnecessary 
to continue the inquiry further* it was held that ihe pirlies in the second 
case were entitled to a full inquiry— 8 W R 63 

Subsection (5)-Addition of parttes — Subsection (5) does not 
enable a ’Magistrate to add parlies to the proceeding It merely enables 
a stranger to come tn and show that no such dispute likely to ciuse a 
breach of the peace concerning any land etc existed He does not 
become nor can he thereby be made a pirty to the dispute which, he 
seeks to show, his never existed— 3 C W N 329 A third person is 
allowed to come m under clause (S) only for the purpose of showing that 
no dispute likely to cause a breach of (he peace really existed or exists 



‘SEC 145] THE CODE OF CKIMINAL FROCEDURE 283 

tjul It It not clctr whether tnch petsot can be mide 1 pirty to the 
proceed ngi— 5 C W N 900 

WTiere a perton appl ei to b* made a party on the pround that he it 
interettcd m the land in d spiite At a tenant of A part of the property in 
ditpute, and there it noth np to thow tbtt (hat is not the c'lte, he should 
be alloived to show under chute fs) that there is no dispute —37 
Cal 2*5 

Rut no order can be patted under sub sect on (C) m fatour of such 
person; and the Mapiitraie hat no jurisdiction to declire any land 
to be in the potietiion of such person— 19 Cr L J 653 (Cal) , 
25 C \Y. N 214 

For further notes on add tion of partiet, tee under clause 1 

CaocelltUoa of prelitniotry order —A Nfaputmte can cancel his 
■prclirnmary order only on facts bemp brought to hit notice nhich are 
sufTicrtnt to satisfy him that no ditpuie likely 10 cause n breach of the 
peace exitis and therefore the cancellation of proceedings merely on the 
ground that the Magistrate thinks that the letter addressed to him by 
one of the parties contains an ndmissiort that the other party was in 
■actual pestetsion of the land in dispute is svithoui jurisdiction and 
should be set aside— 15 C W K 125 The Magistrate can cancel a 
prelim nary order only when the patties ire in a position to give fouiive 
evidence that (here is no likelihood of a breach of the peace The mere 
absence of a finding by the Magistrate in respect of a likelihood of a 
breach of the peace IS not suflictent— 25 C W N 215 The information 
■that there is no likelihood of a breach of the peace need not be confined 
to what ihe parties give under sub section 5 If the Magistrate is sans 
-tied, whatever the sou'ce of his information may be, that the likelihood 
of a breach of peace does not exist, he can cancel the order passed 
under sub section (1) and Slay proceedings— 30 Cal it 3 4 L W. 57 = 
17 Cr L J 138 , 1921 P W R 6 2 Ub 364 

When a Magistrate cancels an order under this sub section, he has 
no jurisdiction to allow one ol the parties 10 reap the crops to the 
•exclusion of the other— 3 C L J 573 When the Magistrate has can 
<elled his preliminary order (attaching the properly) and released the 
property from attachment, he has no jurisdiction to direct the delivery 
■of the collected produce to one of the contending parties The proper 
•course under these c rcumstances is to retain the produce until one of 
the parties obtains an order of a Civil Court If the property is of a 
perishable nature, or difbcult to keep m safe custody, it may be sold 
and the proceeds kept in deposit — 16 Cr. L J 104 (Mad ) 

Cancellation oj order tnadt by predecessor — A Magistrate has juris 
<liction to cancel the order of hts predecessor— 2 Weir 108 
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E(fect of cancellation :--An order striking off proceedings under this 
section does not amount to an adjudication of the question of possession 
for the purposes of sub section (6) — 30 CaJ 112 

Fresh proceedings — When proceedings under this section are scruck. 
off on the ground that there is no immediate apprehension of a breach 
of the peace, the Magistrate has no jurisdiction to revive the proceedings- 
He can only start fresh proceedings upon fresh materials which must be 
specific relating to the lands m dispute A general state of affairs m 
the locality is m sumcient— 2 P L T 267 If ,t is intended to take fresh 
proceedings upon new materials, it is necessary for the Magistrate to 
record such materials m his order renewing the proceedings — 6 C 
W N 923 

Clause (6)— Final Order — 
r onn of order — S*e Sch V, Form no 22 

Signature — A Magistrate should sign his name in full to a judicial 
order under this section and should also note his official position— 12 
C W N 771 

Otde* by another Mayistrate on transfer —The jurisdiction to make 
a 5 nal order under this section is not personal to the Magistrate who 
initiates the proceeding , and a District Magistrate may of his own 
motion transfer a case under this chapter to another Magistrate of the 
t 5 rst cfasf subordrnaCe to firm— /o C. IV i'f , S2 Ca.\ 8gS 

Or should be treated as pending ’ — ‘VVe think that this sub- 
section should apply not only to the case of a party m actual possession 
but also to one who is to be treated as being in possession under the 
proviso to sub section (4) and we have amended sub section (6) in this 
sense’ — Report of the Se’ect Committee of 1916 

"May restore to possessiou’ etc — ‘ Power has been given to restore 
to possession a party forcibly and wrongfully dispossessed— 
of Objects ani Reasons "We think that this is a logical carrying 

out of the provision contained m the first proiriso to subsection 4 
Refort of the Select Committee of 19*^ 

Prior to this amendment, it has been held in several cases that the 
only order which a magistrate is competent to pass under this section 
IS one declaring one of the parties to be entitled to poesession, but 
he has no jurisdiction to deliver possession or to oust one person and 
place another \n oi the property — 37 AM 654 1 27 All 300, 

14 A L J. 146, 12 C W. N 696, 14 C. W N 78, 4 Cal 339. 
These cases are no longer of any authority 

Order in respect of portions of the subject of dispute —Where 
in a proceeding under sec 145 in respect of a dispute concerning some 
land, the Magistrate finds tbit one party has been in possession of 
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a portion of the land m dispute, and the other party in possession of 
‘the rest, and the possession of the one is not likely to interfere with the 
•enjoyment of the possession of the remaining portion by the other, 
the Magistrate can, in the exercise of jurisdiction vested in him under 
this section, maintain both parties m possession of their respective por 
tions, and an order of attachment under sec 1461s unnecessary — ii 
C W N 743 Thus where the Magistrate finds that each parly was 
in possession of separate rooms in the same building, the Magistrate 
IS competent to pass an order that the separate possession of each 
party should continue— 2 Weir 108 Where the component parts of 
the subject matter of dispute are quite divisible from each other, it is 
•quite possible to make an order confirming the possession of one of the 
parties in regard to those parts and U is not competent for the Magis 
trate to make an order for attachment of the whole property— 5 C W 
"N. 710 If however the subject matter of dispute is one and indivisible, 
the proper order to make ts an order of attachment under sec 146 Thus 
in a proceeding under sec 14$ regarding dispute between two parties 
m respect of certain collieries, it appeared that ihe first party were 
in possession of the building which contained the office where the 
business of the collieries was conducted and the cashbooks and the 
papers of the business were kept, and the second paity were in pos 
session of the pits, wharves and tramway of the colliery The Magis 
trate passed an order in favour of the second party considering that 
{larty to be in actual possession It was held that as the subject matter 
of dispute was indivisible, and as the second party was not in possession 
•of the whole of the colliery, the order of the Magistrate was bad, since 
Its effect would be to place the second party in possession of that portion 
/viz the building) which was 10 the possession of the first party The pro 
per order of the Magistrate was one under sec 146 attaching the whole 
property— 22 Cal 297 Similarly, where there was a dispute concerning 
certain immoveable and moveable property, and the Magistrate took 
•psoc«d\r\gs uiader tVus secwoti and gvve possession, of the house to One 
party, except two rooms in which the Magistrate locked up the moveables 
until the tights of the parties in respect of the moveables were deter* 
mined by the Civil Court, held that the order was illegal — 42 All 214 
Effect of order — Title —Burden of froof tn subsequemt suit— 
Although a Magistrate’s order under this section confers no title, the 
fact of possession remains and the person in possession can only be 
evicted by a person who can prove a better right to possession 
himself— 4 Bom L R.l67<29^^1 *87 (P The order throws upon 
the person contending Its validity the burden of proving bis title The 
•onus IS not upon the person la possession to show that the judgment 
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m his favour IS right , u is for his opponent to show that it is wrong, 
and where and why it is wrong— 4 Bom L R 167 The onus is on 
the plaintiff to show that the person in possession under the order of 
the Magistrate has no tight to possession— 23 C W N 593 

AfpointmetU of heceiver by Ctvil Court —The fact that there is an 
order under this section does not bar the jurisdiction of the Civil Court 
to appoint a Receiver under sec 503 of the C P Code 1882 (=0 XL 
of the present Code of 190S)— 22 All 214 

Matnlatdat^s ordet as to possession — An order under th/s section 
does not take away the jurisdiction of the Mamlatdar or any other 
Civil Court to decide who was in actual possession before the date of 
the order— 26 Bom 353 

Suit under Sec g Specefic Relief Act —An unsuccessful party in a 
proceeding under this section cannot he said to have been dispossessed, 
and therefore he has no cause of action to bring a suit under sec 9 of 
the Specific Relief Act— 7 CL/ 547 But where the plaintiff was 
forcibly dispossessed by the defendant before the institution of proceed 
ings under this section, and the trespasser’s possession was maintained 
by the Magistrate, the plaintiff is entitled to sue under sec 9 Specific 
Relief Act— 30 All 331 

Evidentiary value — Orders of Magistrates under this section are 
admissible in evidence to show the fact that such orders were made 
They are also evidence of the follow ng facts all of which appear 
from the orders themselves, vir, who the partes in dispute were, what 
the lind m dispute was, and who was declared entitled to retain pos* 
session For this purpose and to this extent such orders are admissible 
in evidence for and against every one when the fact of possession at 
the date of order has to be ascertained If the order refers to a map, 
that map is admissible m evidence to render the order intelligible— 29 
Cal 1S7 fP C ) 

Orders v?hich cannot be made under this section —Where posses 
Sion IS found to be in one party, the Magistrate has no jurisdiction to 
grant to the other party permission to cultivate the lands in dispute 
pending any necessary acuon that might be subsequently brought— 18 
W R 27 A Magistrate has no jurisdiction to order a division of crops 
on the land between the parties— 8 C L / 242 Nor can he order that a 
person shall be maintained m possession until be has reaped Ihe crops 
and then he shall give way to another— i C L R 136 An order to 
fianrfovcr/rn/f/r arising out of the land attached under this section to a 
party cannot be justified either by the provisions of this section or by any 
other section of the Code— 7 C L J 369 , nor can the Magistrate direct 
the produce to be delivered to one of the parties after he releases the 
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d»rfiil»tar»»»»r*ifrt.^i i-» uff 1 1 <Si»r;-nji« a 

• »’I »f f> •»» fi* f f f» ’t 1 r 1»* •♦"■» 4 f »f|r— J f J, } j|< 

If r ?'»f » t* » f »nn t *n **♦ r<f • itt nf •! f -—t 

rr 0 • r ‘** i» nn f f • if »» p»Mi } I* T t*‘ 

A Mif iifi'f II f> 1 < -purfi l-i r»** »n r-tjff d iftlrrc 

t f «f (fi If » on i» lol** f »»t( If J of If* arfnf f fy nh ch t!>« 

m potitit cm M m ir rn i'* — * it 9^^ He 01 aX 

pill an otjfi to If* <'■<<1 I'll rr* ff ifufij pni owreri 
roi uie iht Ua 4 in io<f a r’lrrtt at tocitit anro^ance to asoffitr— 
j r. U n CJ. 

Oriff Ifl tie t^tocc «f tcoaeti — 71»t d ipo'fd l»r>4 fonmiH of 

• ftrtil p'o*t of Itnd a I l-iM t y tinanti <>*) a frai>x lent of half the pro- 

doce. The fan ft 10 the pro eH ofi aeie the and the 

/I'ar^ar, the <J If J « bftaefnnf 0-1 Bai ai »o Iff I fKi irj eotleft cent. 
Ji afprated that at rrfaidi *o-ie of the ftoii iftre vat a ditfate ai ti 
«! at tfnanit nefc m p'lueii on It «ai heM that at rrfardi the pl-> 1 
aV 9 Lt «h>ch Ihne aai a dnpjt* at to vhat Irnanti he)! the landt. the 
^!aclttra<e ihojld not hate pane 1 any older in iboie pioceed nfi in (bo 
abtencc of the tenant*, becauie ifef mt(ht be icry leriouil) prrjadtced 
by an Older in faroJr cf one or o hrr of (he paiiiti (0 these pioccedioft — 
I7C. \V. N 957 

Sopplemeatarf order wUboot notica — Proceedmci under tfait 
lect'on vcre drawn up in reipm of certain premiiet com itiny of a 
rfa'm, hotel andapriiy, and ihe ^facltlra1e made hit final order with 
regard to the first (mo. *]ubic<]ucnll), tie omission in respect of the 
priry being brought 10 hit notice by one of the parties, the Magistrate 
declared tint party'! pOisession of it without notice to the other party. 
It was held that the order in icspect of the privy ihould not have beets 
made without hcsring the other party— aa C \V N 551 

Order in reipeet of land not coTered bj proceedio^i ‘-In a pro- 
ceeding under (his section, the Magistrate is bound to ascertain and 
define (he land in dispute, and he baa no furisdiction (0 determine under 
(hat proceed ng a dispute regarding lands which are not covered by (ho- 
proceeding— 7 C. W. N 558 
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A Magistrate would atscj he e-cceediog his jurisdiction ifhis final order 
covers plots of land not inrluded in the preliminary order under sLb sec 
(I)— M C W N xlin 

Alteration of proceedings by sncceeding Magistrate —Where a 
proceeding under this section was taken by a Magistrate, and subse 
quenlly upon the same material, this proceeding was revised by a 
-succeeding Magistrate who altered the dispute as to possession of land into 
a dispute as to collection of rent, it was held that the record ng of the 
subsequent order was an abuse of jurisdiction especially when the report 
on which It rested did not give any information as to any dispute relating 
to collection of rent — 27 Cal 892 

Persons hound by the order — Judicial proceedings cannot binds 
person who n not a party to them— 3 C W N jjp An order under ibis 
«ection IS binding only on the actual partus to the proceedings Where 
an order was made between A on the one side and B and his three 
tenants on the other, the subsequent tenants ofB would not be bound by 
such order and would not be punished for disobeying such order— 3 
U L R A C 13 Where there is no evidence to show that in order 
under this section was directed to the accused, he emnot be convicted 
under section 188 I PC fordisobedenceofsuch order— 7 C U R 291 

But in It Bom L R 377, it has been held that the parties whom the 
Magistrate his to deal with are not merely the actual parties to but all 
persons who may be concerned m, the dispute the object being to prevent 
a breach of the peice Therefore it is not the actual pirtics but all 
J>artus 'who may have notice of the proceedings ihit are bound by the 
order 

An ordei under th s section binds not only the actuil patties but 
representatives also It is binding on a purchaser from the person 
against whom It was made and with knowledge of such order— 13 Cal 
•17s It IS binding upon all persons who may claim the properly through 
the patties to the proceedings under a tale derived subsequent to the 
order — 23 Cal 73 * 

But a person who was merely examined as a ‘witness in the proceeding 
is not a party bound by an order under this section— 18 Mid 5: 

Duration of the order —An order of the Magistrate is meant to be 
a temporary order and is to be in operation until one or other of the 
parties npphes for and obtains a dcterroimtinn of his rights m a Liv) 
Court— 7 C W N 558 , 29 Caf 208 ft is intended to control only the 
period op to the lime when the CimI Court takes seism of the matter and 
pTses such order as may be necessary for the protection of properly— 

22 All 214 This section docs not empower a Magistrate to make an 



■SEC 145] THE CODE OF CRIMINAL PROCEDURt. iSO" 

order permanent}} seltlinp the difference of the parties— J/Wr/ Htgh 
■Cotl t Pro s 2j— 6 — tSSj 

SnbsectioQ (7}— ContinnatioQ of proceedings —Before the ‘imend* 
merit of 1923, this subsection stood as follotvs — 

“Proceedings under this section shall not abate by reason only of the 
death of any of the parlies thereto” 

The subsection has now been CYpanded ‘ The Magistrate has been 
authorised, on the death of a party to make his legal representative a party 
to the proceeding:> and if necessary, to decide who such legal representa 
live W'^Statement of Objects and Reasons (1914) 

This clause supersedes the decision in 21 Cal 404, where it was held 
that a son could not be made a party in place of hts deceased father 

Where an order was made in favour of two persons, the death of one 
-of those persons before the termination of proceedings is not a good 
ground for setting aside the order, though the better course would be to 
postpone the proceedings and make the representative of the deceased a 
party— 2 C L R 364 

The words “may cause” show that the Magistrate is not bound to 
•continue the proceedings on the death of a party The provision m 
clause (7) IS intended to keep alive the jurisdiction of the Court where 
the danger to (he peace still exists m spite of the death of any party 
<0 the proceedings If however the danger has disappeared, the Magis 
trate has jurisdiction to discontinue the proceediogs— 4 L W 57*«I7 
Cr L J 138 

Death of Peltltoner before High Com t — The death of the petitioner 
(for revision of an order ot a District Magistrate) during the pendency of 
the application for revision in the High Court causes the application 
to abate The sub section only applies to proceedings before a Magts 
Urate — 1919 P R 23 , 4 L W 440 = 17 Cr L J 389 

Sab fiCction (8) —“The Magistrate has been empowered to pass 
necessary orders for the custody or sale of the property in dispute which 
IS subject to speedy and natural decay ' — Statement of Ob/ects and 
Reasons (1914) 

Sab section (9) —“We have added this sub section on the lines of 
section 244 12)' — Report of the fotnt Committee (1922) Even prior to 
this amendment, there has been a lai^e number of case laws empowering 
■the Magistrate to is«ue summons to witnesses, which are given below 
Summons to 'Illnesses — If the parties cannot procure the attend 
ance of witnesses 't is the Magistrate's duty to issue summonses for 
their attendance, even though the Code contains no provision for the 
issue of summonses m this case — iS W R 64 , 21 Cal sg When an 
■application for the issue of summonses to witnesses is made at a proper 

19 
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time, the Magistrate should not arbitrarily refuse his assistance merely 
on the ground that the number of iwtacsses mentioned is large— n Cal 
762, or on the ground that the application for the issue of summonses was 
vexatious— tS C \V N 9^ This section enjoins the Magistrate to 
receive the evidence produced by the parties and to take such farther 
evidence as he thinks necessary But this does not mean that the 
parties shall produce their own evidence, nor does it absolve the Magis 
trate from the duty of assisting the parties in procuring the attendance 
of material witnesses when it is shewn that iheir attendance cannot be 
enforced without such assistance — 30 Cal 50S But it is noi obh^aioiy 
on a Magistrate to assist the p3rti*es in producing their ivitnesses, and 
they cannot claim as *1 matter of right that process should be issued 
by the Court to enable them to bring forward their evidence — 32 Cal 
*093 » 38 Cal 24 , 3 P L T 433 A Magistrate is not bound to exhaust 
the processes of the Court in order to enforce the attendance of witness 
es that do not appear or cannot be found — 17 C W 144 Cf the 
words * May if he thinks fit m thi« sub section 

Sab section ' 10 ) —Power to proceed tinder sec 107 —In 35 Cal 
177, It has been held that the word *$hair m subsection 1 ( he r/m/Zmake 
an order in writing’ etc ) IS mandatory , and therefore where there is a 
dispute likely to cause a breach of the peace, the Magistrate' 
IS bound to proceed under this section, and has no discretion to act 
under sec 107 It was proposed by the Amending Dill of 191410 
substitute the word 'may' for ‘shall, so as to give the Magstratea 
discretion to proceed either under Sec 107 or under Sec 145 The- 
Select Committee of 1916, instead of making the verbal alteration, added 
the present sub section 

There may be cases in which it would be necessary to bind partis 
over under section 107, in order to prevent a breach cf the peace even 
though proceedings under sec *45 had been taken An order under 
section 145 ts no bar to the passing of an order under sec 107 of tfie- 
Code-36 Mad 315 , 24 0 C 21 

Miscellaneoas — 

Effect of prior decree ou a proceeding under this section — 
Where there IS a decree of the Civil Court for possession in respect of 
the disputed land, the duty of a Criminal Court proceeding under this 
section IS to find which parly held such Civil Court decree and then to 
maintain that party in possession— 5 C W N 563. 20 C W N. 79 ' 5 . 

42 iM L J 147 . 3 P I- 'T 335 » 4 P L T. 24B 6 Cal 835 , 29 Cal 
2085 6 W R *0 , j 6 W R 24. It IS the duty of the Alagistrate to 
maintain any order which has been passed by the Civil Court , and 
therefore to take proceedings tvhrch must necessarily have the effect of 
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modif)in{; or csncelltns inch order II to aiiume a juntdiciton that the 
Uwdoej not contempUle--56 C»I 635; 341)101 527; 49 Cal ^^7;Z7 
C.L.J 35O , rA LJ. 274; t? A L.).4Hi 5 P. L. J. 104 It i» not 
for the M»ciitrate to queition the raltdiy of a decree of a Civil Court 
-27 C. \V. N. 2 rj 7 

Thut, where »)mbolical posiemnit of the property of the judgment* 
debtor hai been, tightly or nronply. K>»en by the proper ofTicer of the 
Civil Court to the auction purchaier, and luch poiseision has not been 
abandoned by the purchaser, a Maeisirate 11 bound to maintain such 
possession and has no power to direct that the judgment debtor is in 
actual possession and shall be so maintained until eiicted bya Civil 
Court — SC L.H. 200,4!’ L T 24^ The fact that the Civil Court 
had no jurisdiction or that the delivery of possession was merely sym* 
bolical II immaterial— 27 C \V \ 267 37 C L. J 256 Where a decree* 
holder has obtained delivery of possession under () 3t rule 35, C P. 
Code, in execution of his decree, the judgment debtor is piecluded from 
raising the question, and a Magistrate acts illegally in starting a case 
under sec. 145 of the Cnm Pro Code and in not upholding Civil Court’s 
decree and delivery of possession given by that Court— 5 P L J 104. 
Where the Civil Court decree defined the boundaries of a /i/tarxtght, 
the Magistrate in instituting proceedings under this section ought to 
follow that decree and not attempt loan explanation of it— 6 C W N. 
iCt. Where one of (he parties to a dispute regarding the land has been 
actually put in possession of the same by a Civil Court, as a result of sale 
under its decree, it is the duty of a Criminal Court to uphold the status of 
that party as established by the Civil Court— 7 C W N iiS Where 
a decree has been passed regarding (he whole or any portion ofadis* 
puted land, it is the duty of the Magistrate to maintain the decree and 
he cannot institute proceedings under this section regarding the lands 
covered by It— 16 W R 24 , 24 W K 17 

Where a dispute between the parties had been terminated by an. 
order under the provisions of secs 40 and 4* of the Bengal Survey Act, 
and there had also been an entry in the Record of Rights m accordance 
with that order, the Magistrate should, in determining the question of 
possession between (he parties in a proceeding under (his section, pre* 
sume that the possession of the land was with the owner who had title 
as determined by the decision under the Survey Act, and which title 
was further to be presumed (rata the entry in the Record 0/ Rights— 
26 C L. J. 39 An order under sec 4 * of the Bengal Survey Act has 
the same effect as the decree of 3 Cml Court and must be maintained 
by a Magistrate acting under this section— 18 C. L. J. 301 (Cal ). A 
summary decision under the Land Registration Act is entitled to the 
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same respect as a Civil Court dectec on the question of possession, m a 
proceeding under this section— i P L T 501 , 1 p L T 588 But if 
m the land tegistraiion proceedings there was no adjudication of posses 
Sion by the Revenue Courts and they refused to register the name of a 
particular party, the Magistrate in a proceeding under this section is 
bound to determine as to which of the parties was in actual and physical 
possession of the property in dispute— i P L T 588 

If a Magistrate fails to decide the effect of a Civil Court decree 
between the parties, on the question of possession he fails to decide 
an important issue and thereby fails to exercise jurisdiction— ii Cr L J 
184 (Cal) 

Again, the Magistrate in giving effect to a decree of the Civil Court 
is not entitled to go behind it or to put his own interpretation or cons 
traction upon it— i C L R 273 , 27 C W N 267 Thus where m 
execution of a Civil Court decree in a suit m which only one of the 
members of a Mitaieshara family was a patty, the whole of the family 
property was delivered over to the purchaser, it was not competent to 
a Magistrate acting under this section to declare that the purchaser 
should be put into possess on of a fractional share and that the shares 
of those persons who were not made parties to the suit ought not to 
have been included m the decree— 6 C W N 841 

But every previous decree of a Civil Court or order of a Cr minal 
Court IS not necessarily conclusive the evidentiary value to be attached 
to such decree or order must depend upon the circumstances of each 
particular case— 33 Cal 33 No hard and fast rule can be laid down 
to the effect that a Magistrate in a proceeding under this section must 
give effect to a prior decision or proceeding of a Civil or Criminal Court 
The Magistrate is not bound to maintain the decision btmdly ff after the 
passing of the decree the Magia rate finds that the party s possession 
has been disturbed or that the property has changed hands, he has 
jurisdiction to pass orders irrespective of the Civil Court decree— 1 

P L J 336 

(i) The decree must be recent —It is the duty of the Magistrate to 
maintain the rights of the parties, when such rights have been declared 
by a competent Court within a Ume not temote from his taking proceed 
inps under this section— 26 Cal 625 , * F L J 336 , 3 P L T 6 j8 , 
4P L T 248 Thus, it is the duty of the Migistnte to have found 
possession m accordance with the decree of the Civil Court, when a 
party Ind been put into possession rfyj prior to the institution of 
proceedings under this section— 32 Cal 7961 of within three months— 29 
Cat 20S , 6 C W N. 38 
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But if the decree of the Civil Court is not recent but several years 
old It would be unsafe to act on that documentary evidence alone — 5 
W R 79 A decree which is 23 years old is not conclusive as to the 
question of possession, because it is not absolutely impossible that the 
party who obtained the decree 23 years ago should have been subsequently 
dispossessed— 8 C W N 719 Soalso, with the case of a decree 17 years 
old — 33 Cal 33 Even a decree four years is not sufficiently con 
elusive, and the Magistrate in disregarding that decree would not be 
acting without jurisdiction— II C. W N ccx 

(2) The decree or order cf the Court must give possession — Posses* 
Sion must have been given to one of the parties either by the decree 
Itself, or by an order of the Court in execution of the decree [e g to an 
auction purchaser) 

Where the Civil Court deals only with the question of proprietorship^ 
of land, the decree of such Court wiU not bar a Magistrate from deciding 
the question of possession under thiSTiection — 2 A L J 274 Soalso, 
where the suit in which the decree was passed was merely one for 
damages, m which the determination of title was incidentally necessary, 
but the suit was neither for possession nor for declaration of title, the- 
decree in such suit was not conclusive as to possession and the Magistrate 
was competent to take proceeding under this section— 16 M L J 53 
So also, where the question of possession was raised by the parties, but 
was neither fought out between the parties nor decided by the Court, 
the decree would not bar proceedings under this section— 15 Cr L J 
663 (Mad) 

There must be actuil delivery of possession under the decree or order 
of the Civil Court Where merely the sale was confirmed and the sale 
certificate issued, but there was no delivery of possession actual or 
symbolical, to the petitioners, their r ghts were not protected by proceed 
ings under this section— 31 Mad 416 Symbolical possession given to 
the purchaser would raise the presumption that the purchaser had posses 
Sion, although it may be that s! ght evidence would suffice to rebut that 
presumption— 14 Cal l6g 

Where an order (of a Criminal Court) under section 522 of this Code 
was passed, directing restoration of immoveable property, but possession 
as a fact was never delivered to the petitioners, such infructuous order 
would not bar the J irisdiciion of the Magistrate m tak ng proceedings 
under this section m respect of the same property — 18 C W N 108S 

Effect of previous decree on third party — Where m a proceeding 
under this section, it appeared that the first party previously brought a 
suit for tent against some persons not parties to the proceeding and 
purchased the disputed properties at the sale in execution of an ejparte 
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decree obiained therein, and was put into possession without the 
knowledge of the second party, and the Magistrate found that the rent 
suit was not a one brought by the landlord against tenants in 

possession, and declared the second party to be m possession of the 
disputed land, It was held that under the circumstances of the case the 
'Order of the Magistrate was not erroneous and was not liable to be set 
aside A previous decree of the Civil Court relating to the proceedings 
in dispute may throw light upon the evidence on the matter, but the 
evidentiary value to be attached to such a piece of evidence must depend 
upon the particular circumstances of the individual case Decrees of 
Courts so far as third parties are concerned may have different value m 
different cases Where, for instance there has been a real contest between 
the parties to a suit and apon&nadjudtcahon regarding title or possession 
a party has been awarded a decree and has been put in possession m 
execution of such a decree, it would be conclusive upon any person even 
though he was not a party to the decree But vtone) decrees followed by 
sale of property would stand on a d fferent footing In these cases, the 
sale m execution only passes the right, title and interest of the judgment 
debtor consequently there is no adjudication regard ng his title to 
property, and therefore it is not conclusive upon a third party as regards 
possession or title — 23 C W N 983 , 20 Cr L J 445 (Nag) 

In estimating the value of delivery of possession against third parties 
It IS also material to see what is the true nature of the possession said to 
have been delivered— 23 C W N 982 

Possession given by Criminal Courts —In proceedings under 
sec I4S the Magistrates have always upheld possession given by Ci\il 
Courts But possession given by Criminal Courts cannot be treated in 
the same manner in which possession given by the Civjl Courts is treated 
m cases under this section — 2 C L J 147 

Sait for damages for improper proceedings —Where proceedings 
are initiated under this section by a party who is eventually unsuccessful, it 
is not open to the successful party to sue for damages The damages m 
such a case are remote and are sufficiently compensated by any order for 
costs that might be made in the proceedings— 20 A L J 205 

Limitation for subsequent civil suit — See Art 47 of the Indian 
Limitation Act 

Striking off proceedings —Where proceedings under this section 
have once been started, the Ma,(istraie has no jurisdiction to strike them 
off He must pass an order cither under sec 145 or under sec 146—20 
Cr L J 464 (Pat) 

Fresh proceedings — When an order under clause (6) has been 
passed, (he section forb ds all disturbances {of possession (until eviction 
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due cout»e pf Jaw, and a 'taRiUrate cannot in«tilu e fre^Ji rtoceedmcs 
*0 louR a« »uch Older u in force— 15 C. U N $6S a; C \\ N i;”! 
Hat where ihe Pfd*r wa» merely lliil the partie* Jiid compro 
mited and tliat accord ng to tli» letmt lliereof hotli 1 de» should be 
in po»»ct» OP such an order *s one falline under clause ($) showinK 
that no d iputc et sled, and not an order under clause (6) and the 
‘MiC'strate can therefore init tute fiesh pfo“cecd ngi— 15 C W N 568 
When a part) hat been ft»c 1 ated to he m possession as a result of 
proceedings under section 145 fresh proceed nei under the same section 
cannot be started ac* nst him unless It can b* thown that the previous 
order has been dul> sacated or possets on has been amicably sunendcrcd 
-I I* L. T 557 

Danuta ftnitn y p/ Hi^h Ctur/ ruU — Djring the pendency of 1 
"Tule issued upon the 1) strict Mac«sliate to show cause why hit order under 
'See 14s shoutd not be set aside, 11 is itteitular and h ghly improper for a 
£ jbord naie MaRislrate to inst tute fresh proceedin;;t , as proceedings m 
the Lower Court with reference to the matter m dispute must be consider 
ed to base been stA)ed When a tute is issued by the Jligh Court 
on the District ^Isgt1lrate sta> nu fuither proceedings all Subord nale 
'Mafiiitrates are bound b) s', and would not be justified m instituting 
*fresti proceed flgs during tlie pendency of the rule -4 CL) 4<8 

I teth tniffrnfi —When an order sinking off proceedings under 
ih s section IS passed. Its elTect IS to destroy the proceedings, and any 
thing done iliereafier under this section must sisrt afresh upon fresh 
materials, and not stand upon the basis of the earl er proceed ngs—oo 
Cal 867 , 6 C W *N 933 . 5 P I T 367 t 3 Lah 4ot 

Peufr cj Ifi/^h Court -The If gh Court cannot direct the revival 
of proceed ngs under sec 145, when they have been Sla>ed by the 
Magistrate— 30 Cal 112 

Farther Inquiry —Sec 437 (now 436) allows a further inquiry 
into a compUini, which means under sec 4 {/t) a complaint of an 
■*ofIence' and s nee sec 145 is not directed to any oR“nce at all, sec 
436 does rot authorise a Disir ct Magistrate or Sessions Judge to order 
a further inqu ry m a case under sec 145 — 3o Cal 739 

Review —There is no authority for holding that a Magistrate can 
review a final order passed by himself under this section— 35 Cal 350, 
16 O C 193 

ReviBion —Under sub section (3) of section 435, before it was 
omitted by the Amendment Act of 1933, proceedings under this Chapter 
were not proceedings 1 able to revision by any Court, whether by the High 
•Coutt or by the Sessions Judge or by the D strict Magistrate or Sub 
•divisional Magistrate , so that the High Court, in the etercise of its 
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revisional jurisdiction under section 439 of ihis Code was not competent 

to revise an order passed under this Chapter— 27 Cal 892 , 25 Bom 
179. 36 Mad 275. 26 M L J 208. 5 L VV 165,1914 M VV N 79^, 
26 An 144, 3f All 150 36 Atl 233, 4 A L J 91 15 A L J 270 
18A L J 1140. 18 O C 69, U B R (,917) 35, I S L R 50 
8 S L. R 307 17 C P. L R T33 

And in order to exercise its revisional power in respect of orders 
passed under this Chapter, the High Court had to invoke (he aid of 
sec IS of the Charter Act (36 Cal 188 , 27 Ca! S92 33 Cal 68 , 27 
Cal asp, 28 Cal 416, 24 All 315) or sec J07 of the Government of 
India Act (15 A L J 270 , r P L J 336 , 43 M L J 624 , 47 Cal 438 
48 Cal 522) But even then it could exercise such powers under the 
Charter Act only when questions of were involved, and the 
Government of India Act afterwards gave the power of interference 
under aU circumstances 

The only cases in which the High Court could exercise its powers 
of revision undef this Code («ec 439) were those in which the pro 
ceedings, though purporting to be proceedings under this Chapter, were 
not really so , as for instance where there was an initial want of 
jurisdiction by reason of there being no dispute hkely to cause a breach 
of the peace, or by reason of the Afagtstrate not being a first class 
Magistrate, or where the Magiairate exercised powers not conferred 
by this sect on— 24 Dom 527, U B R (i9>7) 33 35 , 7 Bom L R 
475, 25 Bom 179, 25 All 537 43 M L J 624, 5 0 C i , 19 
O C 136 

Now by the Amendment Act of 1923 subsection (3) of sect on 435. 
has been omitted, and the effect of this amendment is to confer the 
power of revision under this Code in respect of orders under this 
Chapter not only on the High Court but lUo on the Sessions Judge the 
District Magistrate and the Sub divisional Alagisirate 

But though the High Court is invested with powers of rev s on, still 
orders under this section should not be lightly disturbed it is only 
in very exceptional cases that the High C»urt will interfere— 17 Cr 
L J 143 (Mad), J7 Cr Lj 286 (Pit) Orders passed by a competent 
Magistrate are not to be lightly interfered with by the High Court, first 
because the object of such orders is to preserve peace, and secondly 
because the aggrieved party has his remedy by civil suit— 3 L \V 165- 
Proceedings under this chapter are of a special nature, and nre such 
that the Alagistrates may be allowed greater liberty in carry ng out 
those provisions than they are allowed in trying ordinary crime The 
provisions of thir chapter are concerned with disputes leJ^ting 10 
immoveable property which ire likely lo cause a breach of ihe pcace„ 
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and give Klagistrates power to deal with matters of a quasi civil nature^ 
because upon the Magistracy and the police ts thrown the burden of main- 
taining the public peace In this view It IS undesirable that such orders 
should be interfered with in revision, unless they are made without juris 
diction and are obviously unreasonable or unjust — 16 Cr L J 767 (Mad ) 
Where a Magistrate duly empowered to act under this Chapter 
takes proper proceedings and passes an order, the High Court has no 
power to revise those proceedings either under this Code or under section- 
15 of the Chater Act— 31 All 150, or under section 107 of the 
Government of India Act — 39 AH 612, 40 All 364, 17 A L J 321 
Grounds of interference — The H«gh Court has the power to 
Interfere, where m a proceeding under this section parties were left 
out or wrong persons were made parties — 27 Cal 892, or where the 
Alagistrate refused to receive the evidence tendered to him — 29 Mad 

S6r, rt A L J 086, 3« Cal 685, 34 Cal 840 , rg Cr L J 529 (Pat )r 
or where no order in writing such as IS requred bv sub section (I) was 
recorded by the Magistrate— 1917 P W R 28 , 20 Cr L J 124,2? 
A W N, 49 , 1915 P L R 169 , or where no copy of the preliminary 
order was served upon the parties or published m the manner laid 
down— 1915 P L R l69,33 Ctl 68, or where the Magistrate adopted 
none of the procedure required under this section and passed an order 
without any reference thereto— 1899 P R s, 1902 P R 23, 

P R 7, 1915 P W R 32,1916? R 22 or where the order of the 
Magistrate was far too wide of ibe maik and opposed to law and justice— 
1912 P W R 33 or where the Magistrate refused to issue process for 
the attendance of material witnesses — 30 Cal 508 (Note) , or where no- 
opportunity was given by the Magistrate to the applicant to produce bis 
evidence — 2 C L J 286« , or where the Mai,iiitrtte discarded the 
evidence altogether and based his decision merely upon hi$ local inquiry 
— TO C W N 181 , or where the proceedings were initiated by the 
Magistrate on a vague Police report— II C W N jgS, or where the 
Magistrate declared possession with a party who has long been out of 
possession— 20 Cr L. J 445 (Nag), or where the Magistrate passed 
order in respect of property which was not in dispute and declared the 
property to be in possession of a per«on who was not a party to the 
proceedings — 19 Cr L J 653 ^Cal) 

Power of High Court in revwion —The High Court in the exer- 
cise of its power of revision, is competent to consider the whole evidence 
— 14 Cal 361 , and to find out whether there was evidence on which the 
Magistrate could come to the conjaston to which he arrived at- 14 Cal 
169 , and Can pass the proper order which the Lower Court ought to 
have made Thus where it is difncalt to come to a conclusion as to the' 
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'fact of possession, the wise and propet course is to pass an order of 
attachment under section 146 and if the Magistrate has m such a case 
passed an order under sec 145, the High Court in revision can alter the 
order under sec 145 to one under sec 146 of the Code— 14 Cal 361, 
22 Cal 297, 20 C W N 1014 The High Court has inherent power to 
give directions as to the disposal of property wh ch was attached and 
has been dealt with by a subordinate Court in the course of proceedings 
instituted without jurisdiction under this section— 48 Cal 522 (F B) 

But the High Court cannot direct the inst tution of proceedings 
under this section, or the revival of such proceedings when they have 
been stayed by the Magistrate— 30 Cal xi2 

Order as to costs — The High Court, as a Court of Revision, in dealing 
with an application under sec 145 cannot make any order as to costs of 
such application — O S C 227 

346 (i) If the Magistrate decides that none of the 
Pow«rto attach sub- Parties was then in such possession, or is 
lectofdiapute unable to Satisfy himself as to which of 

them was then in such possession of the subject of dispute, 
he may attach it until a competent Court has determined the 
rights of the parties thereto, or the person entitled to posses 
Sion thereof 

Piovtded that the District Mcigisitate or the Magistrate 
who has attached the subject of dispute may xvithdraw the 
aUachmeni at any t’ine if he is satisfied that theie is no longei 
any likelihood of a bieack of the peace in tegaid to the subject 
cf dispute 

(2) When the Magistrate attaches the subject of dispute 
he ma>, i{ and if no receiver of the propert), the 

subject matterin dispute, has been appointed by any civil coint, 
appoint a receiver thereof, who, subject to the control of the 
Magistrate, shall have all the powers of a receiver appointed 
under the Code of Civil Procedure 

Provided that, tn the event of a receuet of the ptoperty , the 
subject viattei tn dispute, being subsequently appointed by any 
Civil Court, possession shall be made over to him by the receiver 
appointed by the Magistrate, who shall thereupon be discharged 
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Change — The two provisos and the italicised words m sub>section 
■<2)ha\e been added by sec 3g of the Criminal Procedure Code 
Amendment Act (XVIII of 1923) For reason*, see below 

Conditions precedent — >Sec 146 is n continuation of sec 145 and 
therefore the initiation of proceedings under section 145 is preliminary 
to an order under sec 146— 2 A L J *49 Where, the record shoned 
that the Magistrate made an order under this sei.tion without following 
the procedure prescribed by sec 145, and that there was nothing to 
show that a dispute likely to cause a breach of the peace existed, the 
attachment was set aside-~/^/^ 

The legality of an order under sec 146 depends upon its having been 
preceded by legal proceedings under sec 145, and where the whole 
proceedings under sec 145 are illegal by reason of the Magistrate’s 
failure to comply with the requirements of clause 4 of sec 145), an order 
made in the case under sec. 146 cannot stand on 3 better footing— 
1914 M W N 798 

SlagistrAtea dotj to make tnqmr/ ond take evidence —It is the 
duty of the Magistrate before taking procei'dmgs under this section 
to take evidence and fully to inquire (see clause 4 of sec 145) into the 
fact of actual possession and to decide the case upon a finding on that 
fact (3 P L. T 434) It has also to be seen whether on the evidence 
there is any likelihood of a breach of the peace— 18 W R 4 It is his 
duty to enter into the question as 10 who has been who has not been in 
possession of the land in dispute, to take evidence on the point, and 
to record a proceeding thereon— 1 C L R S6 An order passed under 
this section without examining any wiinesse*, although a number of them 
were present in Court, is invalid — 35 C L J 2gj Unless and until a 
^Iigistrate has made the inquiry contemplated by sec 145, that is to 
say, unless he has received and conndered the evidence produced by the 
parlies, the Magistrate has no lunsdictioo to proceed under sec 146— 
15 Cr L.J 470 (Oudh^ When sec 146(1) speaks of the Magistrate 
being unable to satisfy himseif as to which of the parlies was in actual 
possession, it contemplates that the Magistrate has considered the 
evidence fairly and judicially for the purpose of arriving at a decision 
(2 P L. T 16) Where a Magistrate in a proceeding under sec 145 

wrote a very short judgment without spcciall) reremng to the important 

documentary evidence of possession placed before him and made an 
order under see, 146 on the ground that ft was doubtful which of the 
parties was in actual possession, tt was held that the order must be set 
aside and the case reheard by another Magistrate— 33 C W N gto 

Where the order of the Magistrate under sec 146 was based on no 
evidence produced by either side— 40 Cak 105 , 11 Cr L. J go (Cal): 
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Or was passed \vithout examining the witnesses cited by the petitioner 

2 Weir no , or where the Magistrate discarded and rejected practically 
every piece of evidence that might have led to a correct finding as to 
possession— 2d C L J 39 , or where the Magistrate omitted to receive 
evidence produced by a party and passed his order merely on a 
Consideration of the written statement of the parties — 34 Cal 840, bs 
Order was without jurisdiction So also, where m a proceeding under 
sec r45> the parties appeared on the day of bearing but did not 
file any written statement nor produce any evidence and where the 
Magistrate without granting time to the parties for the production of 
evidence or for filing written statements found it impossible to come to 
a conclusion as to the fact of possession and passed an order under this 
section, the order was made without jurisd ction and therefore in 
valid — 12 C W. N 896 But where the parties failed to adduce 
evidence, even though snfficient time was allowed to them to do so, the 
Magistrate may proceed under this section— 14 C W N So 

But It IS not incumbent on the Magistrate to make a local invest'ga 
tion as contemplated by sec 148 A Magistrate who attaches the 
property without such an mvestigaton does not commit an error m 
procedure— 20 Cr L J lytCal) 

Effect of prioi decree of Civil Court —Where the petitioner had 
been put into possession of certain lands m execution of a decree 
obtained by him in a Civil Court establishing his right to them, the 
Magistrate was not competent to attach (he lands under sect on 146 It 
was his duty to have found possc>sion in accordance wiili ihe decree— 
33 Cal 796 See noies under this heading under section 145 

When attachment can be made —A hlagistrate is competent to 
attach the land under this section where he is unable 10 determine the 
fact of possession— t C L R 86 When it is d fficult for a Magistrate 
trying a case under section 145 to come to a conclusion as to the fact of 
possession the wise and proper course to be adopted ts to pass an order 
of attachment under ihis section— 14 Cal 361 22 Cal 297 The power 

conferred by this section can be exercised when the Magistrate decides 
that none of the parties are in possession, or is unable to satisfy himself 
as to which of them was in possession — 6 Dam L R 723. *5 A L J- 
270 This section was intended to apply to a case m which on the 
evidence before him a Magistrate could not find possession wuh either of 
the parties— 27 Cal 785 . 9 ^ W N 88j , S C W N 105 , or when 
It was not possible to decide which party was in possession— 2 Weir no ^ 

5 M L T 447 

Where the Magistrite finis neither the first part) nor the second 
party m possess on, but finds that actual possess on is with a stranger 
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«ho dofi not cU m a ttphi to t>c in potifstion, llie Magistrate should 
proceed n attach 0 e prop'Mjr— 23 Cr L J 215 (Cal) 

Wlirn / M patttet ate m poiteti on <( ihedspuied propert},no 
Older under this irtt cn can be made— 27 'f. J 169 M/iere the 
Ma^^ittraie fojnJ that In h paitiet at the lime of the order were collect 
in(t renti from the raipafs this amointed to a find nf; that both pirties 
wtte in poises* on, and eonifij lenllp the Masutrate had no jmisdiction 
to order attachment under th * section— C W. S *87 

Dn/u'f as /' ffUitifn cf ren*t — \\ here there is a dispute merely as 
ref^ardi collection of rent*, there l>e nj; no dispute at to the extent of the 
share or as to the fact of be n;; in possession m respect of the village in 
dispute, a Magistrate hat no jurisdiction to proceed under section 1^6 — 

to o c r9 

loablhty to decide —The doubt upon which a Mag slrale can act 
under this section must be the result of his inabd ty to determine a/ir/t 
the ettiene offered bj both patties and not a doubt in hit mind enter 
tamed uithoul receiving esidence and without inquiij — t C I- K 273, 
s r« L. T if , 23 C M S 9IQ Where the order under this section 
did not show that it was not posiibe on the^ evidence to decide as to the 
fact of possession, but sroutd rather seem to ind cue that the Magisirile 
could not or would not decide whether the sMinesses on either side svere 
to be believed, the order was set aside— 2 Weir no 

A'a/ure ej fcstesuon —In a dispute between the wife of a lunatic and 
the Manager of his estate as to the possession of certain property, there 
was no doubt that the wife was in actual possession of the propetty. but 
(he only doubt existed as to (he n Ume cf the /essessron, that 1$ whether 
her possession was on her own behalf or on behalf of her lunatic 
husband, it was held that such a doubt as to the nature of the possession 
would not justify a Magistrate in taking action under this section— 3 

C L. R. 94 

Portion of subject of dssfute — W'hete there is a dispute as regards 
the possession of a fishery extending over several miles m length, and 
(he Magistrate is unable to satisfy himself as to the possess on of the 
whole length in question, he should ascertain so far as he can the posses 
Sion of some portion or portions thereof As to the portion as to which 
he IS able to say that so and so is in possession he should proceed under 
section 145, and only as to the remainder should he proceed under 
section 146—20 Cr L J »7 (Cal ) 

Rights of parties — The Magistrate can attach property only on the 
ground that he cannot satisfy himself as to which of the parties is in 
and not on hts inability to decide upon the rights of parlies 
— 6 Bom L R 723 , 7 Bom L R x8 
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‘Then’ — te at the date of the preliminary order passed under 
section 145 (i) See notes under section *45 (4) 

Order of Attachment — An order under this section cannot be tnade 
m the absence of parties or ex parte , the proper course is to pass order 
in the presence of bo h parties— 19 Cr L J 225 (Pat ) 

A Magistrate in passing an order under this section must give reasons- 
for making the order — 2 P L T 16 But no hard and fast rule can be 
laid down as to when the High Court will interfere with the judgment 
of a Magistrate under this section on the ground that the order is brief 
and does not state reasons at length If the High Court is satisfied that- 
the Magistrate has given full consideration to the evidence on the record 
Jt ivill not interfere merely on the ground that the order ts a brief one— 
37 C L J 127 

Form 0/ order of atiachment^See Schedule V, Form XXllI 
Signature of Magistrate —Where tn a proceeding under this sectionr 
the Magistrate initialled the order, instead of signing jt it was held to be- 
a mere irregularity, not affecting the order — 12 C L R 22t 

What property can be attached — In order that an order might be 
passed under sec 145 or 146 the subject matter of the dispute must be- 
clcarly determined— It C W N 198 

Component parts —The subject matter referred to m secs 145 and 
146 must be read as referring to the whole or to any component part or 
parts (hereof If the component part m respect of which the dispute 
exists IS distinct and separable from the rest the Magistrate is not bound 
to attach the whole properly but may attach that part only If, however, 
the subject matter m dispute IS indivisible and must be dealt with as a 
whole, It must be dealt with in such a way as to make in regard to it one 
order under this «ection — 5 C W N 710, see also 22 Cal 297 cited 
under sec 145 

Narro-w strip of land -Where the dispute is as regards a narrow 
strip of land at present occupied by a hedge forming the boundary of 
contiguous lands belonging to the rival disputants, the Magistrate should, 
instead of attaching the land, come to a decision on the evidence sub- 
mitted to him with reference to the point of possession— 4 W R 26 
Temple —To attach a temple does not necessarily mean that the 
temple must be closed altogether When third parties or the general 
community are interested in it, it is the duty of the Magistrate when assum- 
ing charge of It in order to preserve the public peace to make the best 
arrangements possible to preserve the rights of such third parties or tht 
publ c, and to have the Pu/a of the temple performed— 2 Weir 110, 2- 
Weir 112 
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Crops —The Magistrate has no jurisd ction to attach crops cut and 
stored , the word ‘crops’ occurring in sec 14$ refers to standing crops 
alone— 30 Cal uo 

In a dispute between rival landlords as to possession of land, the 
Magistrate is not competent to attach the crops on the hnd belonging 
to tenants— 5 C W N 105 

Mojeablcs — The Magistrate ordering attachment of immoveable 
properly can take charge of all moveables found inside the immoveable 
property, although he cannot attach the movea>'Ie property by itself 
under this section Therefore, where the Magistrate attached a tnut/c 
and took charge of all cattle that were found by him in the muth at 
the time of attachment, It was held that the Magistrate ac*ed legally— 

1 P L J 356 

Culltoalton 0/ attached I t»d —h fi^Tion who culiivates immoveable 
property which has been attached by a Magistrate under this section 
commits the offence of criminal trespass, and he is liable to be punished 
under sec 447 f P C— 8 M L J 253 N’o suit for damages for the 
loss of profits resulting from the non cultivation of land owing 10 an 
attachment under this section lies against any purty— 6 Mad 426 

Potvert of Afagistrate —A Magistrate attaching a property under 
this section has power to make any order regarding the management 
of the property The High Court will not iniertere with such order— 29 
Cal 382 He can lease the land attached><>iy \V K 38, or after 
cancelling a lease already granted, can grant a fresh lease— 29. 
Cal 382 

A Magistrate passing orders under this section is entitled to refuse 
to hand over the value of the produce of the property to any of the 
parlies to the dispute, but be has no power to treat the profits 
claimed as derelict and as the property of the Covernmetil— 1911 
P L R 123 

A Magistrate attaching a property under this section cannot review 
that o'der (see below) or hand o\er possession of the properly to one 
of the contending parties on failure of the other to institute a suit for 
possession in the Civil Court— 5 P L T 648 

Possession by Magistrate —When a Magistrate attached lands 
under this section, the possession of the Magistrate must be taken to 
be a possession on behalf of such of the rival parties as might establish 
a right to possession by a civil suit— 32 Cal 856 The legal possession 
of property IS said to be m the true owner during the period of attach 

ment— 26 Mad 410, 49 CaL S 4 (i L. /, 2S3 , 20 C W H 4S1 , 

34 C. L. J. 302. 
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Decision of a competent Court — The attachment is to continue 
until a competent Court has determined the rights of the parties, and 
therefore it is the duty of a Magistrate to wiihdraw the attachment as 
soon as It IS brought to his nonce that a competent Court has determined 
the rights of the parties or of the person entitled to possession— 17 
M L T. 392 , and the fact that an appeal has been preferred against 
the decision of the Civil Court and is pending is no good reason for 
the Magistrate to keep the property any longer in attachment— 1917 
P W R 46 , 7 Bur L T 293 

It IS not necessary that there should be a decree in favour of 
of the parties to enable the Magistrate to withdraw an attachment 
made under this section, and if there is an adjudication by a 
Civil Court in favour of some at least of the parties, that is sufficient 
for the purpose of enabling the Magistrate to walk out of the property— 
(1916) 3 M W N 173 

A Magistrate is not entitled nfter the decision of the C vil Court to 
retain in h $ hands the profits derived from the attached property during 
the period of attachment— 13 A W N 100 

The expression means not only a Civil Court, but 
includes a Survey Court— 37 Cal 331 

Under the old Code, the words were ‘Civil Court and therefore it 
was held in 15 All 394 that ibe section did not authorise a Magistrate 
to pass an order of attachment in a dispute between parties whose 
rights would have to be determined b) a Revenue Court But this ruling 
IS no longer good law 

Persons bound by order of atfacbment — Judicial proceedings 
cannot bind a person who is not a party to them A final order under 
this section cannot be made against persons who were not made 
parties to the proceedings under sec 145. nor were regarded as such by 
the Magistrate, (though notices bad been issued upon them to file written 
Statements, and they entered appearance but did nothing else )-3 
C W N 329 

Proviso— withdrawal of attactmeot We have introduced a 
new chose which by an amendment of section 146 will enable t District 
Magistrate to withdraw the attachment of property at any time when 
he IS satisfied that there is no longer my likelihood of a breach of the 
peace Report 0/ the Joint Committee (1922) 

Where the petitioner presented an application to the Magistrate 
pra>ing for the release of the attached house on the ground that the other 
claimant had died and that he (the petitioner) was his heir, and the 
Magistrate refused the application as no judgment of competent Court 
declaring the rights of parties was produced, Md that the Magistrate 
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ought to have granted the application and released the property from 
attachment, because by the death of the other claimant all 1 kelihood 
of a breach of the peace had disappeared — t Lah 451 This proviso 
noiv expressly provides for the case 

Sab section ( 2 )— Appointment of Receiver —A Magistrate is entitled 
to appoint a Receiver under this sub section only after the termination 
of the inquiry as to possession conducted under sec 145 (4) The 
appo ntment of a receiver before the completion of the inquiry is 
without jurisdiction — 13 Cr L J S36(Mad) 

A Receiver appointed under this section 1$ entitled, unless some 
special circumstance is established not only to the subject matter of 
the proceedings, but also to all accretions to the property, and gives 
good title to a tenant under him — 14 C \V N 6S1 

Proviso — * We recommend the addition of a proviso to seetiotr 
146(2} to meet (he case of an overlapping appointment of a receiver by 
the Civil Court —Report of the Select Cofrmittee of 1916 

Revision — Qy reason of the omission of subsection (3) of 
section 435 by the Criminal Procedure Code Amendment Act of 
1933, orders passed under this sect on are now liable to revision, not 
only by the High Court but also by the Sessions Judge, the District 
Magistrate and (he Subdivisions! Magistrate See notes under sec 145 
Review —An order under this section is in the nature of a judg 
ment and cannot be reviewed by the same Court— 19 Cr L J 335 
(Pat), 3P L T 648, see section 369 When a property is attached 
under this section, the Magistrate has jurisdiction to release it from 
attachment, but he has no jurisdiction to review his own order rtltas ng 
the attached property — 19 Cr LJ 105 (Pat.) 

147 Whenever any such 147 (i) Wheneter any 

DiiputM c#n. M-igistrale is District 

riVnuSte ***** satisfied as cvraint^rieht*"! trait, Sub dioi^ 
aforesaid that a dispute hKcly proptrtr siotial .Ma^ts- 

to cause a breach of the peace trate cr ^tagis- 

exists concerning the right of trate cf the first class is 
use of any land or water (m- satisfied, /row rr police report 
eluding any right of w3> or or other tnformatxou,\.\\^\7l6\%‘ 
other casement over the same) pule likely to cause a breach 
within the local limits of hts of the peace exists res^rdin^ 
jurisdiction, he may inquire <»»y alleged n^J t of us“r of 
into the matter in manner pro- any land or \ ater as explatrcJ 
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vided by section 145, and may, in section sub section (2) 
if It appears to him that such {whether such right be claimed 
right exists, make an order as an easement oi otherwise) 
permitting such thing to be within the local limits of his 
done, or directing that such jurisdiction he may make an 
thing shall not be done as otder m writing stiting the 
the case may be, until the gt ounds of Ins being so satisfied 
person objecting to such thing and regun ing the pa? ties con 
being done or claiming that cerned m such dispute to attend 
such thing may be done, the Comt in peison or by 
obtains the decision of a pleader ivithin a time to be 
competent Court adjudging lived by such Magistrate, and 
him to be entitled to prevent to put m wntten statements 
the doing of, or to do such of their respective clams, and 
thing, as the case may be shall thereafter inquire into 
Provided that no order shall the matter in the manner 
be passed under this section provided in section 145 and the 
permitting the doing of any pro\is>ans of that section shall 
thing where the right to do as far is may be be applic 
such thing is exerciseable at able in the case of such 
all times of the year, unless inquiry 

such right has been exercised (2) If it appeats to such 
within three months next Magistrate that such fight 
before the institution of the evists, he maj make an order 
inquiry , or, •where the right IS pfohibiting any interference 
exerciseable only at particular with the exercise of such right 
seasons or on particular occa Provided that no such 
sions unless the right Ins been order shall be made where the 
exercised during the last of right is e\erciseable at all 
such seasons or occasions times of the j ear, unless such 
before such institution right has has been exercised 

within three months next 
before the institution of the 
inquiry or where the right is 
exerciseable onij at particular 
seasons or on particular occi* 
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sfons, unless the right has 
been exercised during the last 
of such seasons or on the last 
of such occa< 5 [ons before such 
institution 

(3) it (tppeats to such 
Magistrate that such right 
does not exist, he may make 
an order piohibiting any 
exercise of the alleged right. 

(4) An Older under this 
section shall be subject to any 
subsequent decision of a Civil 
Court of iompetent jurisdiction. 

Change — This section has been thoroughly redrafted by sec. 30 
of the Criminal Trocedure Code Amendment Act (Will of 1923), 
and the subslantnl changes introduced by this redrafting have been 
shown by the italicised passages 

The principal changes are — ‘‘(i) The definition of the subject 
matter in dispute has been modified so as to avoid the difitcuhtes which 
liaie been created by decisions raising doubts as to the applicability 
of the section to rights not tesemWmg easements or to rights acquired 
by contract , (2) the specific reference to rights of way has been 
omitted, as it lias been questioned whether it might not by implication 
exclude negative easements from the scope of this section , (3) the 
nature of the orders which a Magistrate may pass (see subsections a 
and 3) and their continuance pending the order of a competent Civil 
Court to the contrary (see subsection 4} have been clearly defined” — 
Statement of Objects and Reasons (iQM) (4) The words "make an 
order m writing ....respective claims” have been added to bring this 
section into a line with sec 145 “Doubts have been expressed as to 
the procedure to be followed incases under section 147, and we have 

introduced amendments here to make It clear that the procedure is to 
be that laid down by section 145 ’ — Report of the Joint Committee 
(1922) 

Sispote : — In order to found the jurisdiction of a Magistrate to 
proceed under this section, it is necessary that a dispute exists between 
two persons concerning the right to the use of any land or watfr— 22 
W. R 48 The dispute contemplated by this section must at any rate 
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be some substantial dispute necessitating the interference, m some way 
or other, of the criminal authont es It would not be sufficient that there 
should be a mere discussion or verbal altercation between persons 
claiming rights of the kind described There must be an actual dispute 
—5 Ca) 194 See notes under sec 145 

If on entering on an inquiry a Magistrate firids that the rights of 
I parties have been judic>a»y ascertained by a decree of Civil Court he 
( should not enter into any investigation, as he can not assume that a 
1 dispute would be continued on a question which has been set at rest 
^ by judicial decision on the rights of parties — 11 Bom 534, 

XiikeliLood of breach of peace — An order cannot be passed under 
I this section unless the Magistrate is of opinion that the dispute is 
J likely to cause 3 breach of Ibe peace— 6 AJ L J JOJ Jo order to giye- 
I jurisdiction to a Magistrate under this section, he must be satisfied 
from Police reports or other materials, tbit there is an imnunent danger 
of a breach of the peace resulting from a dispute between the pirties 
concerned Where the materiaU b fore the Magistrate did not disclo«e 
the fact that there was an imminent danger of a breach of the peace 
any evidence that he might have taken later on, in the course of the 
trial could not give him a jurisdiction which he did not otherivise 
( possess— 23 Cal 557 See also notes under this heading under sec 145 
Right to use land or water — Th s section applies to disputes as 
to the right to usg any land or water, as distinct from dispute as to 
title to possession of the land itself — 16 O C 192 

In a Madras case it was held that the words “ land or vvater used 
in this section should be taken in their ordinary significance without ihe 
extended meaning given to them by section j 4S— r? Cr L J 235 
^Mad) In a Calcutta case also « was held that the word ‘land jo this 
section did not include crop or produce as m sec 145—24 C \V N 1039 
1 The present araeudmeol, however, gives those words the same meaning 
I as IS assigned by sec 14S 

Since thvs aeciion as now amended includes rights claimed as an 
easement it therefore applies to rights to the use of land or water belong 
ing to others See also 4 C \V N 779 The contrary view taken m 39 
Mad 97 IS no longer correct 

Ri^hi to 'iol i from a hat —A dispute as regards right to collect 
Holat (small perquisites) from fuf on one day every year, is one concern 
ing the n^ht of use of any land within the meaning of this section— 21 
C %V N 430*='24 C L J 457 

Jiiyhls artsttt^ out of contract — Prior to the present amendment of 
this section, it hiJ been held that a dispute between landlord and tenant 
regarding the right of the latter to reconstruct a ^efi which has fallen 
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^o«n II fi-M a tniitfr pfppetJr com rp Within the operation of ler. »47. 
The leitlemcnt of tuchadiipjie will miolre iiiu't of ripht which can 
ffopetl) be determined by a Citi! Court The right of u*e of land 
contemplated by i»f. u; ii one of an entirely different deicnption re* 
lemblmg a tight of catem'nt, not on» ariimg from the terms of a contract 
between landlord and tenant— 4 C W. N. 779 See alto 39 Mad 97. 
llui ihit It no longer ih* law It) reason of the pretent amendment, 
the rights ariitng ou* of a contract will alio fall under this icction See 
notes under ‘‘Change* abort Itcfore the present amendment, the words 
of the section were “(he right of use of any land or water (including 
any nghl of wa) or o her easement o\er the same) " The words of the 
present lection are more general 

liicht /.•> ute rj •etUr —A Magistrate can take action under this 
•section if he It satished that a dispute regarding the right to irrigate 
from a tank 11 like1> to cause a breach of the peace — 0 S. C 64 
%Vhere It was found that (he plaintiff had a right to the flow of water for 
purposes of irrigation from a certain channel passing through a village 
of the defendant who obstructed such (low by erecting bunds, it was held 
that the M igittrate was coitpetcnr. under this section, to direct (he 
femoral of the obttruciion— 5 C. W. N. 67 , 35 Cal. 9:3 j 13 W. R. 51. 

Where Christians were presented by Hindus from the lawful exercise 
of their right to take water from a well, it was held that the Magistrate 
had jurisdiction under this section to pass an order forbidding the Hindus 
from intetfering with (he exercise of that right— 1911 M. W. N. 44 

litjlkt (•} let cj Viter — The nghl to let off water by the natural 
oourie m which it has always flowed and would always flow, so as 
to present inundation of one's own land •$ a nitural right of esery hnd* 
holder to the use and enjoyment of h>s own land Where the second 
party erected a bund on the boundary of the first party’s Milage to 
prevent the flow of such water, the Magistrate hid jurisdiction to direct 
the removal of the f — 15 C I* J 267 

Rt^ht to fish —There is nothing m this section which limits its 
operation only to easements This section relates also to rights in the 
nature of easements, for instance, the right to fish in a bhil — 23 Cal. 55 , 

23 Cal 5S7 

Ri^ht to fierry — \ dispute regarding right to use a ferry comes 
within the scope of this section— 3 C W N 148. 

Rtyht to take sandal paste firon idol —A right to take sandalwood 
paste removed from the person of the idol is not a right of use of any 
Imd or water or a right of way, within the meaning of this section, and 
therefore this section doss not apply to a dispute regarding such right— 4 
Oom L R. 438 
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Right to vjmhip —A i-jght to perform the duties of a Pujari 10 a 
femp/e ts not a right to the use of any land It is the worship which is 
disputed and not the use of land Therefore a dispute regarding such a 
right cannot be the basis of a proceeding under this section — 37 Cal 57S 
Where the matter jn dispute cannot be adjudicated by a Civil Court 
{e g disputes relating to performance of worship and other religious- 
ceremonies), Mag-istrates have no jurisdiction to deal with those matters 
under sec 147 in such matters, where the Magistrate apprehends 
that there will be a breach of the peace, be is to adopt the procedure 
prescribed by Chapter VlU, and to take security — 14 Bom 25 Butin 
II Mad 323, 20 Mad 337 and 3 Bom L R 416, a right to worship 
m a mosque or to officiate as iCaz therein or to perform a poja has been 
held to corne withm the operation of this section 

A dispute as regards the offerings made in a temple is a dispute- 
as regards moveable property, and therefore does not fall under this 
section— 38 Cal 387 

Right of pnvacy — A tight of privacy, e g h. right to enter upon the 
premises of another and close the windows and doors to ensure privacy- 
does not i ill Under this section— Ratanlal 357 

Rlttht to Use <i pnvy is not a right to the use of land and water and 
therefore is not contemplated by this section— 15 Bom L R 329 But 
It will now fall under this section 

Obstruction to a drain --Obstruction to a drain into which the sewage 
of the petitioner s premise* falls, does not come under this section— 5 
W R 58 

Ri’ht of "vay —A Magistrate is competent lo order the removal of 
an obstruction to a right of way caused by the owner of the land, if 
there be a likelihood of a breach of the peace m consequence of such 
obsliucuon— 5 C W N 335 In a dispute as to the right of way, the 
Magistrate should decide whether the complainant had been m use and 
occupation of the road, and if so, for how Jong and if he finds him to be- 
in po>session, should retain him in it, leaving the owner of the land lo 
refer the question of the right to the easement to the Civil Court The- 
\Ug\stf\te should not decide -against the complainant because he may 
have another right of way leading to the same place— 2 W. R 64 

Rtght to use public way —The Magistrate has lurisdiciion under 
this section (0 pass orders even against the right of passage through 
a public street But he ought not to pass such a prohibitory order, 
unless It IS clearly proved thit there IS a nghl hy custom or by grant 
or by a Statute in one section of the pubhcio prevent another section 
of the public from using the public street on paiticuhr occasions or 
for particular purposes, when such use is ordinarily and ////// i/ir/r 
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lawful— 16 Cr L J 767 (Mad) When the subject of a dispute is a 
public highway, a Magistrate has no power to object to the lawful 
use of It by any class of persons Except when danger to the public 
health is occasioned, the conveyance of a corpse along a highway is 
not an unlawful use of the highway Therefore an order that the Hindus 
should not carry corpses through a street to which the Muhammadans 
objected, is illegal — 7 Mad .jg The right to use a public way for 
carrying corpses is a natural and ordinary right of citizens, and it is 
open Co question whether section 147 applies (0 cases of dispute con 
cerning the exercise of such a right— 6 M L J 193 

to^rejtnl procetuon — A Magistrate is not authorised to pass 
an order prohibiting a religious procession under this section where 
he has not found that the right to prevent such a procession exists m 
the complaining parly — Raianlal 548 

Easements — This section is not confined to easements acquired 
by uninterrupted enjoyment for 20 years provided by sec 26 of the 
Limitation Act— 13 C W N 859 This term includes profits 
-33 Cal ss 

This section is not limited m its operation only to easements, but 
relates also to rights in the nature of easements, a right to fish— 
33 Cal ss . or a right to moor boats and dry fishing nets on the land of 
another— 21 Cr L J 697 (Cal ) 

This section applies to positite as well as to easements 

See the SitUwent of Objects and Reasons cited under heading “ Change 
supra 

Preliminary order in writing —This section as now amended 
requires that the Magistrate must record, as under section m, 
a preliminary proceeding stating the ground of his being satisfied as to 
the lixelihood of a breach of the peace The contrary rulings in 2 
C W N 670 and 27 M L J 587 are hereby overruled 

Inquiry as under Sec 1(5 —A case under this section is to be 
decided by the same procedure and on the same principles as a case 
under sec 145 — 38 Cal 387 Section 147 clearly says that the procedure 
under this section must be as under sec i45 which includes the 
filing of written statements, taking of evidence, and if necessary local 
investigation — 15 C \V N 667 Therefore an order under this section 
passed on proceedings taken under sec. 133, without any action in 
accordance with sec 145 is without junsdiction— 15 C \V N 667 

and protracted tnqutrj -^question of title —Where a case 
under this section is likely to iiivohe a long and complicated inquiry 
and the presence of a large number of people, the proper course for 
the Magistrate to follow is to bind down under sec 107 such of the 
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persons as are likely to disturb the peace — 23 Ca! 557 So also, 
where the settlement of dispute involves issues of right which can 
only be determined by a Civil Court, the proper course for the Magis 
trate is to proceed under sec 107—4 C W N 779 29 Mad 97 36 
Cal 923 This section does not convert the Magistrate into a Civil 
Court, which Is to determine the rights between parties or to 
discuss and consider any proprietary damage done to individuals— 
22 W R 48 

Inquiry 6 } suhordindite Ma^strate — Where a District Magistrate 
•on being satisfied that there exists a dispute hi ely (0 cause a beach 
of the peace refers the cas“ to a Magistrate for inquiry, the latter is 
bound under this section to inquire into the matter m the manner 
provided by Sec 145-3 Bom I R 416 

Notice to parties — The inquiry contemplated by this section is 
a judicial inquiry and the opinion to b* formed must be a judicial one 
formed upon evidence legally before the Magistrate The evidence before 
the Magistrate would not be legal, if it were taken behind the back of 
persons who claimed or denied the right, i e if they had not been 
represented at the inquiry and had w of it— 21 Cal 727 Where 
an order was passed under this section without giving notice to 
the party concerned, the order was rvithout jurisdiction and liable to be 
set aside— 1909 P L R 105 

Actual notice should be given to all the per»ons claiming or denying 
the right , notice to servants of such persons is not equivalent to notice 
to them— 21 Cal 727 The inquiry presumes not that one party only, 
but that ia/h parties to the dispute will be afforded the opportunity 
of appearing and adducing evidence on all the material facts— 4 
Mad 121 

Parties —In an inquiry under this section, it is sufficient if persons 
•wbo claim for themselves the right, though that right be derived from 
others right to fish in a M//) are made parties It is not necessary 
that the proprietors (of the hhit) should be added as parties— 25 
Cal ss 

A Magistrate IS not competent to add parties to a proceeding under 
Sec 145 — 5 C W N 67 An order made after the addition of parties is 
cull and void only as against the added par»y, but is binding on those to 
whom il IS properly directed— 5 C W. N 67 

Hvidence —The inquiry contemplated by this sect on is a judicial 
snqmry and the opinion of the Magistrate must be a judicial onej formed 
epon evidence legally before him— 21 Cal 727 A part) against whom 
proceedings are instituted IS entitled to produce e\idence to proie that 
the case does not fall "Mhin this section- 1909 I* L R 105 In a matter 



«EC 147] THE conE or criminal trocedure. 


3»3 


tjndcf thiJ fecl'on, »he ^la6Ulfa^e is bound lo heir the evidence tendered 
by the p»rt cs He cannot summarily deal with the case after local 
inipeetion--4 C \V N. 779 A decision of the Magistrate based 
substantially upon the impresstons obtained ai 1 result of his local 
Inspection is bad and liable to beset aside Dut a decision based on 
the evidence as well as local inipeciion (the one corroborating the other) 
15 not illegal— a P L T 6S1 An order passed merely on a written 
statement without tahing anj cndence in proof of the allegation con 
tamed in the written statement is bad m hw -33 Cal 918 So also an 
order passed without giving ihe parties an opportunity of calling evidence 
IS one without jurisdiction — 20 Cr L J lio 

But where the allegation of one party is admitted by the other, 
no evidence 1$ necessary m addition to the written statement— 7 C 
NV N 3Si 

Burden of proof —The right 10 restrain another from exercising 
ordinary oroprictary rights over h>s own land, eg the right to cut a 
on his own land and use the water standing on his own land, is of 
the nature of an easement different fiom ordinary rights of owners 
«fland. The burden of proof that such a right exists lies on the party 
alleging It— II Cal $2 

Ezidenttef user —The evidence of user (under the* proviso to sub 
section 2) must be such as to show satisfactorily acts of enjoyment 
•exercised as a matter of right and permitted uninterruptedly for some 
considerable length of time— 4 M H C R App 26 Where the right 
as exercisable at ali times of the year, there must be a hnding that Ihe 
Tight was exercised within three months— 14 Cr L J 303 (Cal ), 1909 
P L U 105,2 P L T 364 Wheieit is proved that the first parly 
has had an uninterrupted use of water of a nala for a period of 20 year«, 
which they have enjoyed as an easement and of right and the erection 
of a bund has led (0 a dispute, there is then a sufficient finding that 
the right m dispute has been exercised tvilhm either of the periods 
mentioned in the proviso — 5 C W N 67 

Order —Declaratory Ofder — ^The order under this section is one 
permitting a thing to be done or directing that a thing shall not be done 
This section does not enable the Magistrate to make a purely declaratory 
order It orly enables him to prevent arbitrary interruption by any 
person of rights actually enjoyed, which have been exercised by the public 
or by a person or a class of persons— 5 Cal 194 This section is not 
intended (0 provide a substitute for a civil suit lo declare the rights of 
partie«, but only empowers the Magistrate to order that possession shall 
<not be taken by any party to the exclusion of the public until that 
parly establishes his right m a Civil Court — 6 W. R 74 
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Order io remove obstruction —A Magistrate is competent to make an 
order for the removal of an obstruction to the right of way, if there be z- 
likelihood of a breach of the peace in consequence of such obstruction— 5 C 
W N 335 , or an order for the removal of an obstruction to the right to 
the flow of water caused by the erection of bunds — 5 C W N 67 , 36- 
Cal 923 20 Cr L J ’209 (Pat) If the obstruction is caused to z public 

way or thoroughfrre, the Magistrate has no power to order for the remo 
val of such obstruction under this section, but should proceed under 
Chapter X (Sec 133)—! WEIR 143 , 5 \V R 5,4 Mad i2r In 26 
M L J 233, and 16 Cr L J 767 (Mad) however it has been held that 
Sec 147 can be applied whether the right of way claimed is a right to 
pub 1C path or a private path the terms of the section are wide enough 
to cover both cases, and the fact that Sec 133 expressly provides for an 
order by the Magistrate directing the removal of obstruction to public- 
pathways does not necessarily imply that a similar order cannot be 
passed m proceedings under Sec 147 

This section does not enable the Magistrate to order the Pohceio 
remove the obstruction There is no indication in the Code that the 
Legislature intended the Magistrate to carry out an order under this 
section through the agency of the Police This section clearly contem 
plates orders directed to persons who are parties to the dispute— 36 Cal 
923, contra — 15 C L J 267. where it was held that ihe Magistrate has 
jurisdiction to d rect the complaining party to remove the obstruction 
with the assistance of the Police 

Prohibitive order —Under subsection (3) a Magistrate has junsdic 
tion to make a prohib five order (“order directing that such thing shall 
not be done') against a party who is found not to have the right which 
he claims Where the first party claimed a right of passage over certain 
land which the other party denied, -and the Magistrate found that the- 
right of easement did not exist, the Magistrate had jurisdiction to pass 
an order directing that the first party shall not use ihe right of passage 
until he obtained the decision ofa competent Court adjudging his right 

— 2oCr L J 251 (Cal) 

Order must ajject parties only —This section contemplates an order 
to be passed between parlies to the proceedings only An order affecting 
persons who are not parties to the proceedings is not within the purview 
of this section and IS therefore liable to be set aside as affecting jurisdi- 
ction— 2oCr L. J 110 

JZQect of order on subsequent smt —The fact that in a dispute relating 
to a right of way, a Magistrate has passed an order in favour of the 
party claiming that right, does not relieve that party from the onus of 
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proving the claim in a subsequent civil suit brought to establish that 
rght-.2 C L R 555 

Duration of order — An order under this section is bad in form, if it 
contains no restricvon of time for which it is to operate— ^4 Bom 25 
Kevision -See notes under Sec 145 

148 (i) Whenever a local inquiry is necessary for the 

purposes of tins Chapter, any District 
oeai Inquiry Magistrate or Subdivisjonal Magistrate- 

may depute any Magistrate subordinate to him to make the 
inquiry, and may furnish him with such written instructions 
as may seem necessary for his guidance, and may decUre by 
whom the whole or any part of the necessary expenses of the- 
inqutry shall be paid 

(2) The report of the person so deputed may be read as- 
evidence in the case 


{3) When any costs have 
ordtr « to incurred 

'***' byany party to 

a proceeding under this Chap- 
ter for witnesses, or pleaders’ 
fees or both, the Magistrate 
passing a decision under sec 
tion 145, section 146 or 
s“ction 147 may direct 
by whom such costs shall 
be paid, whether by such 
party or by any other party 
to the proceeding, and whether 
in whole, or in part or propor- 
tion All costs so directed to 
be paid may be recovered as 
if they were fines 


(3) When any costs have 
Ord.,. .. .. teen incurred' 
by any party 
to a proceeding under tins 
Chapter [ * * * ] the 

Magistrate passing 1 decision 
under section 145 section 
146 or section 147 may 
direct by whom such costs 
shall be paid, whether by 
such party or by any other 
party to the proceeding, 
and whether in whole or in 
part or proportion Sr/r/r 
costs may include any expenses 
tneuned in respect of ‘Witnesses 
and of pleaders' fees which the 
court maj consider reasonable 


Change —The italicised words show ihe amendment cfTccied by sec 
ji of the Crini ml Procedure Code Amendment Act (W III of i9''3) 
t or reasons, see below under heading Costs " 
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Local ioqoiry — ‘‘L-jcal investigation should only be ordered lo 
cases where they are absolutely required by the Courts, on subordinate 
points for a determination of the mam issue in the case, for instance m 
cases m which it is necessary lo ascertain by measurement disputed areas 
ofland, orto ascertain whether particular lands are identical with ihs 
land detailed in documents, and in such cases only When hoKevcrany 
fact can be elicited by ev dence that evidence should be heard by the 
Court itself — Cal H C Cir No 4! of 1866 The scope of lo al 
inquiry IS extremely limited It shoild be restricted solely to some 
question relating to the feature of the property about which the dispute 
has arisen and should not be directed lo any matter which can be proved 
before the Magistrate by oral evidence, such as the question of actual 
possession — 3C L R 134 Thus m a case where the levels and the fall 
of water are concerned, local inspection is eminently necessary — 15 C 
L J a67 

There is no bard and fast rule that 10 every case under this chapter 
a local investigation must be held whether the parties desire it or not- 
20 Cr L J 17 (Cal) For instance, it is not incumbent on the Magist 
rate to hold such an investigation whenever he is unable to ascertain a> 
to which party is in possession— 

The term *'local inquiry*' in this section contemplates delegation of 
judicial functions, the mere making a survey of the disputed land and 
preparing a map thereof do not amount to a local inquiry under this 
section, because they are not judicial but purely ministerial nets and 
such acts can be entrusted to a person other than 1 Magistrate e g *1 
pleider Commissioner (or even an amin) The report of such a person 
cannot be read as evidence under subsection (2) but he must be called 
ns a witness and examined and cross examined as to his report— i Pat 

75 

Who can make the inquiry — The trying Magistrate can himself 
make the local inquiry Though as a rule il is heller to hive the local 
investigation carried out by some other person, there is nothing in law 
to prevent the pres dmg Magistrate from conducting the inquiry himself 
provided he records which he saw and does not act upon heatsa) 
evidence — 15 C L J 267 

This section empowers the presiding Magistrate to depute a subordi 
rate Magistrate lo make the mquuy, boi the person deputed trust be a 
■Magistrate, not 1 Hanun^oe — 7 C L R 35* 

The deputed Mlgislrale most make the inquiry hims'elf he cannot 
deleeate it to some body else— 20 Cr L J to? (Nag ) 

Re ordtnt; exultnce b} the deputed Haftntritt. —The local inqur) 
authorised by this section is not merely a local inspection by the sub 
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xlagiitraie, but includes the act of recordinf* evidence by such Magist 
rate m the course or (he inquiry Rut (he recording of evidence by the 
sub Magistrate does not absoDe the trying Xfagisirate from the duty 
imposed upon him by Sec. *45 of receiving any evidence produced 
before him by the partiei. tnd talcing any further evidence he nay find 
necetsary Where a first class Magistrate recorded no evidence himself 
but acted upon the evidence taken by a sub Magtsiraie at a local inquiry 
the farmer must be deemed to have acted without jurisdiction, but this 
defector irregularity will be cured by Sec S 37 tnd the High Court will 
not interfere — 33 M L J 78 

Ref<ort of the dt[>uUi \ft^tttrUt —Subsection (a) provides that the 
report of the deputed Magistrate may be read as evidence in the case, 
but It IS not necessary to examine such Xtagistrate on oath as a witness 
—12 Cr L. J 480 (CalJ 

XXhen a local inquiry is Instituted, and the result reported such 
report becomes part of the proceedings m the case and the party a(T<cted 
by It IS entitled to be acquainted with the results of it and to have an 
oppotiuoiiy of rebutting the report, il he thinks necessary so to do— so Cr 
L J 107 (Nag), at W R as 

Dtetston t<ised on report —A Magis rate canroi base his decision 
merely on the report of the subordinate Magistrate, without examining 
any witnesses— >10 A L. J 46) In ty Cr L J 478 (Mad)andt4Cr 
b. J 303 (Cal ) however, the Magistrate deciding the case on the basis 
of the report of the inquiry was held to have acted within his jurisdict on , 
so also in 33 M L J 78 Where the trying Magistrate based his order 
on the report of the sub Magistrate and on the evidence recorded by him 
during the local inquiry, and both parties were quite content to abide by 
the result of tbe sub Magistrate s inqu ry, and no objections were 
advanced before the trying Magistrate against the sub Magistrate’s 
finding, it was held that the order of the trying Magistrate was not 
without jurisdiction and should not be inicr/ercd with in revision— 33 
M L [ 78 

Costs —Before this section was amended by the 1923 Amendment 
Act, It was held that the only costs which a Magistrate could award under 
this section were those incurred for witnesses or pleader’s fees or both 
He could not make an order for any other costs, e g costs on account of 
damage to crops— 32 Cal 602 So also he could not make an order as 
to the penalty paid by one party on behalf of the other under section 44 (3) 
of the Stamp Act in respect of an improperly stamped document produced 
in evidence in a proceeding under sec 145 of the Criminal Procedure 
Code— 13 M L T 224 
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Under the present section as amended, the word “includes*^ shows 
that the Magistrate is able to award costs other than those incurred for 
pleaders* or witnesses* fees 

In awarding costs for witnesses and pleadei’s fees the Magistrate 
should not include additional costs incurred for extra fees and for travell 
mg and other expenses of a like nature incurred by bringing pleaders 
-or counsels from a distance— 9 C W N 887 

A Magistrate has jurisdiction to award only the acitial costs incurred 
— 14 C W N Ixxiii The order awarding costs is 1 judicial order and 
therefore must be based on proper matenals , there roust be materials on 
the record to show that the Magistrate arrived at the figure as the 
result of the calculation of the costs incurred by the party. An order 
nrbitrarily awarding a round sum of Rs 50 or Rs roo as costs, witboui 
-there being anything on the record to show that the said amount was 
flc/wa/Zy incurred IS bad in law and mu>t be set aside— I P L T 5^9 
3 P L T 484 , 2 P L T 267 

fP'Ao can order costs —Only the Magistrate who passes the final ordef 
under Sec 145, 146 or 147 can pass an order auarding costs, though the 
actual oisesstftent may be made by his successor This section cannot "b* 
interpreted as authorising (be successor of the Magistrate who passed 
the final order under sec I4S to awvd costs to the successful party 
Where the Magistrate making the final order declaring possession left tht 
district, and his successor tnade an order granting costs, the order as 
to costs ^v^s set aside as having been made without junsdiction—ro 
O C 66 

The Magistrate passing the order as to costs must be the Magistrate 
passing the decision— 24 C W N 672 , but he may or may not be the 
Alagislrate tmlialing a proceeding under this chapter When the 
proceedings under this chapter are initiated by one Magistrate and the 
'final order is passed by another, tt is the latter Magistrate who can award 
costs under the section— 29 Mad 373 

jy/io caji assess costs — Where the Magistrate who passed the 
decision under Sec 14S had already awarded the costs it is not necessary 
that the costs should be assessed by the same officer who decided the 
case— 22 Cal 3S4 Another Magistrate his successor) has junsdlc 
tion to assess the amount of costs — 23 Cal 3? (dissenltng from 21 Cal 
609), 22 Cal 384, 15 C W N Bii , 27 M L J 613 Though a 
Magistrate did not himself pass the order under sec 145, he still has 
jurisdiction to assess costs— to C W N. tojo 

Tune of a\ardini; costs —An order for costs should ordinaril) be 
made at the time of the original order and in the presence of parties— 
24 Cal 7S7 ; 13 O C 66 The award of costs under this section should 
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be made by the Magistrate at the lime of giving his decision, unless for 
•any reason the consideration of the matter is reserved for any fu»ure stage 
■of the proceed ngs— 22 Cal 387 There ti no decision which lays down 
that an order for costs must necessarily be made at the time the judg 
meet IS de1ivered»i5 C t J 267 In the usual course an award should 
almost iDsanably be contemporaneous with the decision of the mam 
question and the order passed thereon Dut the fact that the award of 
costs has not teen made at the very time of the decision of the case, 
docs not necessarily tender the award insalid , and when the circums 
taoces of a case really require it, the disposal o( the question of costs 
may be postponed— 29 Mad 373 

If the order awarding costs is not passed at the time of passing the 
decision in the case, it must be passed within a reasonable time after 
the disposal of the case and m the presence of both parties- 29 Mad 
373 • 47 Cal 974 • 15 C L J 267 what is reasonable lime must 
depend upan the circumstances of each case— 47 Cal 974 An order 
awarding costs made long (three months) after the original order and 
without allowing all the parties alTecied an opportunity to appear and 
show cause is bad— 24 Cal 757, t6 L W 613 But an order award 
mg costs made ten days after the passing of the order under sec 145 (6) 
IS not illegal by reason of the delay— 19 Cr L J 396 (Pat) 

Time c/ asemn/' cotis — Ao order awarding and assessing costs 
should be made at the lime of the original order— 24 Cal 757 This 
shows that the assessment of costs should be contemporaneous with 
the order awarding costs But there is no inflexible rule that the costs 
must be assessed at the t me of passing the decision— 22 Cal 384 
Oace an order as to costs is made, the amount of costs may be sub 
scquenily assessed— 1913 M \V N 771 Bui the assessment must be 
made Within a reasonable time after the award ot costs An assessment 
of costs more than two years after the date of ih e order for payment of 
costs IS bad m law— 21 Cal 609 

Application by U^al representative of successful party for assessment 
■of costs — Where through the neglige-ce of the Courts officers, the 
amount of costs was not included in the final order directing payment 
of costs to the petitioner, and nearly three year, after, the legal represen 
tative of the petitioner, (the petitioner having d ed in the Interval), 
applied to the Magistrate s successor in office for costs being assessed. 
It was held that the application was sustainable and the applicant 
was entitled to have the costs assessed Although the Criminal Proce 
dure Code contains no special provisions for bringing on record the 
representatives of the deceased parties, still the Courts have power within 
reasonable limits to invent rules of procedure for that purpose, unless 
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weights used in (he bazar, some reasonable allowance should be made 
for wear and tear and of the roo^h and ready methods of bazar shop- 
keepers—1913 P. R 20 

This section does not npply to the Police in the towns of Cakatts, 
Bombay and Madrast because similar provisions have been made in 
Calcutta by secs. 55 and 56 of the Calcutta Police Act (Bengal Act U'’ 
of 1866), in Bombay by sec 4 of the Bombay City Police Act IV of i9o?r 
and in Madras by sec 32 of the Madras City Police Act Hi of 1888 

See Act XXXI of iSyr relating to weights and measures of capacilv, 
and the (rules framed under sec fi of that Act. As to offences relaimg 
to weights and measures, see Chapter XIII, I P- C. 



PART V. 


INFORMATION TO THE POLICE AND THEIR 
POWERS TO INVESTIGATE. 

cHArmu .\IV. 

Thu Chapter, except sec, » 5$, doea not apply to the Police m the town 
of Calcutta— 15 Cal 595 The application of Sec. 15S to the Calcutta 
Police 11 due to the reference to a Presidency ^taBUl^lte in subsection 
(?) of that Section 

Nothinp m ihu Chapter applies to the Police m the town of Ilombay. 
Eren Sec IJ5 10 hr :tt it reUtet to the Police tn the to»n of Bombay 
u repealed bj sec 2 (i) and schedule to the Rombay City Police Act 
IV of 1902 

154 II\ery information rcbtinc to the commission of a 
ioi.rm.ii«nin»r<if. coSHizablc oflcncc if given orally to an 
able cate* ofTtccr lo charge of a police station, shall 

be reduced to writing by him or under his direction, and be 
read over to the informant ; and every such information, 
whether given in writing or reduced to writing as aforesaid 
shall be signed by the person giving it, anc the substance 
thereof shall be entered in a booK lo be kept by such o/Iicer 
in such form as the Local Government may prescribe in this 
behalf. 

Scope — This section enables a Station House officer to receive and 
record the mformaiion of the commission of a cognisable offence outside 
his station limit*, though he has no power under Sec 157 to conduct an 
investigation— 1914 M W N 382 

First Informattoa —The information referred to m this section 
IS the first information of the offence by whomsoever given The first 
information is that information which is given to the police first m point 
of time and not that which the police may select and record as first 
information— 7 C W N 345 Thus, where upon information given by 
the Chowkidar of an offence, which was duly recorded in the station diary, 
the sub Inspector went to the Hospital to see the dying man , and took 
down his dying statement and filed it as the first information, it was held 
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thit the statement of the Chowkidar, and not that of the dying man 
was the first information of the offence— 6 C W N 921 

The first information is the information given out immediately after 
the occurrence and reported to the Police, and not the information which 
has been elicited m the course of the investigation — 7 C \V N 345 i 6 
C W N 921 Any statement recorded several days after the commen 
cement of the investigation, and after there has been some development 
is not only no first information, but has very little or no value at all as 
the original story, because u can be made to fit into the case as then 
developed — ti C W N 554,16c W N 145 

An information given to a village Magistrate which it was his bounden 
duty to pass on to a Police Station House officer who recorded it, roust 
be considered as having been given to the latter and recorded as first 
information under this section, and cannot be regarded as a statement 
recorded during the course of an investigation under Sec 163— 2S 
Mad 565 

A statement which is merely the reproduction by the person making 
It of the statement said to have been made by another person is not 
first informatioti> and not admissible m evidence as such , and although 
the evidence given by that person who furnished the information to the 
informant could be contradicted by the evidence of the latter, it could 
not under Sec 155 (3) be contradicted by what the police recorded as 
the first information— 8 C W N 218 

Evidentiary value —The first information recorded by the police 
IS of considerable value at the trial, because it shows on what materials 
the investigation commenced and what was the story then told— ti C 
W N 554 In every trial, it is important that it should be known to 
the judicial officer, what are the facts given out immediately after the 
occurrence and reported to the Police, and the object of the first 

information IS to render him so acquainted For that purpose the diary 

in which the first information recorded as well as the memorandum, 
if any, made by the Police o c^r of what the informant said, is admissi 
ble in evidence— 7 C 'V 345 

But aUhouRh the first information is a document of considerable 
importance which IS m practice always and very rightly produced and 
proved m criminal trials, yet it is not a piece of substantive evidence, 
and can be used only as a previous statement admissible to corroborate 
or contradict the author of it— 17 C W N 1213 A report of the 
commission of an offence made at a tbana may be used in a criminal 
trial to corroborate or cross examine a witness, though such reports arc 
no evidence of the existence of facts therein mentioned— 17 A W. N, 47 
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Information relating to the commission of a cognizable offence given 
orally to an officer in charge of a Police station and reduced to writing 
by him under this section becomes a public document under section 74, 
Evidence Act, and its contents may be proved by a certified copy under 
Sec 77 of that Act— U B R (1892— tS96}'24 

^‘Officer in charge of a police etatton ’ -•As to power of superior 
Police officers under this section see Sec 551 In the absence of the 
Sub Inspector or Head constable, a constable left in charge of a Police 
station cannot accept any complaint or prepare and submit the first 
information report of any crime reported to him, unless the Local Govern 
ment shall have given him powers under section \ {p ) 

Shall be redaced to writing — The information must be reduced 
to writing by the Police officer Since the information under this 
section is required to be reduced to writing, then according to Sec 91 
of the Evidence Act, the only legal proof of the terms of a complaint 
of an offence to the Police is the written record of the same, except 
where secondary evidence of its contents is admissible It would be 
most unsafe, if m cases under Sec 2tt 1 PC a police man’s report 
of what a complaint contained could be accepted as proof of its contents, 
without insisting on the production of the document itself if it were in 
any way procurable*-! Bur S R 572 

If the information be given orally. It must be recorded m plain and 
simple language, as nearly as possible in the informant s own words 
The use of technical or legal expressions, or high flown language or 
of lengthy and involved sentences i« forbidden — Ben Pol Code p yj2 
It IS of the utmost importance m recording the first information, that 
the actual words of the complainant should be used and not an Urdu 
translation of them The recorder should take down the complaint as 
It IS made and not merely his own impression of what the complainant 
meant to say— Reg and Ord N W P,p 268 

Power to question the informant —If the information whether 
given orally or presented m writing, be not complete in itself, the 
Police officer should elicit by interrogation such further information 
as may be necessary— Beng Pol Code p 372 See also C P Pol 
Man p 147 

"Shall be signed” —The informant’s statement when complete 
should be read over to him and he must sign it The report should 
show that this has been done In “heinous cases ’ the statement should 
be read over to the informant m the presence of one or more respect 
able and unin crested witnesses, who should also be asked to sign it — 
Beng Pol Code p 372 
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Procedure in the case of mitten informations —If the informa- 
tion be tendered m writing, it will be endorsed with the date of presenta- 
'tion, and the person tendering should be required to sign it (if he has 
not already done so). Ifihe^vntien information relates to facts with 
which the person tendering it is acquainted, and uhich he is able and 
■willing to state orally, the mere incident that a written report is 
presented does not make It unnecessary to take down the information 
■from the reporter’s lips. If the person who brings the written inform* 
tion knows nothing of the facts to which it refers, he should be 
required to state the circumstances under which he brought it— C. P. 
Pol Man p. 147. 

Famshment ■ — As to punishment for giving false information to 
the Police, see Secs 182,203,311! P C. Even 1/ the information is 
not reduced to writing under this section, the person giving the false 
information may be convicted for preferring a false charge under Sec. 
3 Tr I. P. C-— 27 Mad. 127. 

A police officer refusing to enter in the Diary a report made to him 
■concerning the commission of an offence, and making instead an entry 
totally different from the information given, is punishable under Sec. 177 
I. P. C— 20 All 151 

As to punishment for refusal by the person giving inforiration to 
Sign the statement made by him, see section 180 1 . P C. 

166 . (i) When information is given to an officer In 
. . „ , charge of a police-station of the commis- 

titlormflllon in non* " ^ 

cogoizabieca*** within the limits of such station of a 

non-cognizable offence, he shall enter in a book to be kept as 
aforesaid the substance of such information and refer tlie 
informant to the Magistrate, 

(2) No police-officer shall investigate a non cognizable 

case without the order of a Magistrate of 

InveftliraUonIrttonon- ” 

cognizable cmm. first scconci cJass haring power to 

try such case or commit the same for trial, or of a Presidency 
Magistrate. 

(3) police-officer receiving such order may exercise 
the same powers in respect of the iiucstigation (except the 
power to arrest without warrant) as an officer in charge of a 
police-station may exercise in a cognizable case 
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Scope —As to the .‘ipphcation of Ihts section to the Police in (he 
towns of Calcutta and nomba>, see prelimirary notes to this chapter, 
abo\e 

iDTesttgation into non co^&izable cases •••Under this Section, % 
Police oilicer cannot in\estigate a non cogntiable case and cannot submit 
a report with reference to it, nithout the order of a Mapistrate If he 
recenes information relating to the commission of a non cognizable 
•ofTence, he should enter the substance of it in the diary and refer the 
informant to a Magistrate If a Police ofTicer of his own motion, as 
where he has seen the alleged oflence committed, makes a formal 
report or complaint in respect of a non cognizable offence, that will 
amount to a comf>lMnt within the meaning of sec 4 (h), for there 
IS no proMSion b) which he can in such a case make a Police report- 
ad Uom 150 

A Police officer who has been ordered by a Magistrate, to investigate 
a non cognizable offence cannot legally dtU^ate the duty of making the 
investigation to a chief constable—Rataolal 488 

It IS incumbent upon a police officer who investigates a non cognizable 
•case under the orders of a Magistrate to keep the dtary^ for which 
provision IS made m sec 172, 1918 P R 16 

The power to arreit •soithout warrant is expresslyltaken away by this 
section from the Police in the investigation of a non cognizable offence— 
XJ B R (1897—1901)31 

After the investigation is over, it 1$ the dul> of the Police to submit 
a report to the Magistrate under sec 173 Where information was 
given to the Police of the commission of a non cognizable offence, and the 
Magistrate ordered the Police to investigate the case and report, and the 
Police without submitting any report mslituied proceedings against the 
informants under sec 21 1 of the I P C for giv mg false information, 
■and the accused were convicted, it was held that the conviction was 
illegal, the Po'ice should not be allowed to prosecute without submitting 
■the report of the original case to the Magistrate and without having that 
case disposed of by the Magistrate — 17 Bom L R 69 

Magistrate'® power to direct investigation —In 12 Bom i6r, 
It IS laid down that this section is conversant only with the powers of 
Police officers, but it confers no power or authority on Magistrates to 
•direct a loc?! investigation by the Police or call for Police report It 
IS section 202 which enables the Magistrates referred to therein to direct 
a local investigation by the Police See also 20 Mad 3S7 Butin 8 Bom 
IL R 589, It has been held that a Magistrate is empowed under sub 
section (a) of this section to refer a matter to the police for investigation 
•and report So also m 6 M I T 259, the Magistrate was held 
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^ competent to order an investigation without first taking cognisance of 
the oflence under sec. 190 infra 

156 (i) Any officer in charge of a police-station may, 

Investigation Into without the Order of a Magistrate, in- 
cognizable cases . , , , . 

vestigate any cognizable case which a 
Court having jurisdiction over the local area within the 
limits of such station would have power to inquire into or 
try under the provisions of Chapter XV relating to the place- 
of inquiry or trial. 

(2) No proceeding of a police-officer in any such case 
shall at any stage be called m question on the ground that 
the case was one which such officer was not empowered under 
this section to investigate 

(3) Any Magistrate empowered under S. 190 may order 
such an investigation as above-mentioned. 

Scope — The reference to Chap XV m this section does not 
limit the application of this section to oflTences only, but the mvestiga 
tion may extend to cases within the scope of sec £5 sitfra—i'i A- 
\V N. IS.I 

Who can direct investigation —This section only empowers the 
Magistrate to direct investigation, and a Court of session has no power 
to do so— 1910 P. R. II, 

"Delay in investigation — If there is delay m the investigation 
by the Police, it IS the doty of the committing Magistrate, and failing 
him, of the Sessions Judge, to inquire fully into the circumstances 
of the delay, and to consider its bearing on the prosecution story— 2 
Eom. L. R 1092 

357. (i) If, from infottnation received or otherwise, an 

Procedure where cog- officer in charge of a police-stnlion has 
reeled! *“* reason to suspect the commission of 

an offence which he is empowered under S 156 to investi- 
gate, he shall forthwith send a report of the same to a 
Magistrate empowered to take cognizance of such offence 
upon a police-report, and shall proceed in person, or shall 
depute one of his subordinate officers not bcin^ below such 
lauK ns the Local Goietnment may by general or special ordei . 
prcscftbe in this behalf to proceed to the spot, investigate 
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the facts and circumstances of the case Mid tf meessaty 
I0 take measures for the discovery and arrest of the 
o/Tender ; 

Provided as follows * — 

(rt) when any information as to the commission of any 
sMiere loci if.v..ti. offencc is given against any person 

eationdupensedwith. name and the case is not of a serious 

nature, the officer in charge of a police-station need not 
proceed in person or depute a subordinate officer to make 
an investigation on the spot , 

ib) If it appear to the officer in cliarge of a police-station 
Whe, police odicer Sufficient ground for 

c?«nl“7*oo^d*"2r“'!nl entering on an investigation, he shall not 

vcitl^tlen. . .... 

investigate the case. 

(2) In each of the cases mentioned in clauses (a) and 
( 3 ) of the proviso to sub-section IT), the officer in charge of 
the police-station shall state In his said report his reasons 
for not fully complying with the requirements of that sub- 
section, and tn the ease mentioned in clause {h) such officer 
shall also foi ihwith notify to the informant^ f any, in such 
manner as may be prescribed by the Local Government, the 
fact that he will not investigate the case or cause it to be 
investigated. 

Change — The italicised words have been added by sec 33 of the 
Criminal Procedure Code Amendment Act, 1923 

"Xot beliKO such .. . . behatf” — This provision did not exist 

\bt BiW oi bua Sttec» Committee saV wi \bt BiU m 1916- 

added the words *' not below the rank of a Sub Jnspei.tor " This amend- 
ment, however, did not meet with the approval of the Joint Committee 
and they made the present amendment **In view of the general objec- 
tion to the amendment which confines investigations to oncers not below 
the rank of sub inspector, we have made an amendment nhich enables 
Local Governments to specify a lower rank. We recognise that police 
work m some provinces might be severely hampered by the aboie 
restriction ” — Report of the Joint Comntttee{\<^il) 

'And if ne essiry totake metsurer —These words haie been substi 
luted for the words “ and to take such measures as may be necessary. ” 



330 THE CODE OF CRISflNAL PROCEDURE. [SEC. I57 

“This amendment makes it clear that the Police have a discreiion in 
arresting a person accused m a cognisable case 
anri Reasons (1914) 

*Ani tn the case • . , . ..investigated* — This amendment provides 

that if the Police do not investigate a complaint, the complainant shall 
'be informed to that effect*' — Statement of Objects and Reasons 
The words “ m such manner as may be prescribed by the Local Govern 
menf’have been added on the recommendation of the Select Committee 
of 1916. 

Secs 164 and 157 —Whereas every information covered by (he 
former section must be reduced to writing as provided in that section, 
It IS only that information which raises a reasonable suspicion of the 
commission of a cognisable offence within the jurisdiction of the Police 
officer to whom Jt is given, which compels action under ihe latter sectwn 
although of course a report would be sent to the Magistrate— /*//«/ C/r 
‘Chap XLV, page lyt 

“Prom information received” —These words refer to the mforma 
tion given in Sec 154—14 C W N 326 , 1914 M. W K 3S2 

InrestigatioQ of offence onttidejarUdictioQ —There is nothing in 
this section to prevent the police of one police «tation from conducting 
an investigation within the mnsdiciion of another police circle There 
fore where the police Inspector of T circle during the investigation ofa 
burglary sent some constables to the house of the accused situate in 
another police circle and the constables locked Ihe house in question 
and kept guard of the house, it was held that Ihe Inspector of T circle 
did not act idtra z/i/es^igtS P R 12 

Heport —The report required by this section is the first report of 
the offence which an officer in charge ofa Police stniion is required to 
make to a I\Iagistrate as soon as he receives informntion of in offence 
and before entering on its invesligation It is to be mide direct to the 

Magistrate in order that he may hive an early informmon and be in a 

position to act, if necessarv, under Sec t^g—Dombaj Police Manual, 
page 91 

A report under this section is necessary for liking proceedings under 
Sec *59—4 C W. N' 351. The Police report under this section would 
give the Magistniejunsdiclion to enter upon an inquiry Put he ma> 
determine as he ihmks fit, either to like no further steps or (0 (ike 
cognismce of the offence under Sec 190 (/) or to proceed under Sec. 
503—2 Weir ti9 

failure to send 1 report is required by this section is a serious 
•breach of dut) which miy lend to failure of jusiice— 4 S L Jl 38 
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Rtforf, nJ ether a comf'lxtnt —A report submiticd in the usual way 
ondersecs 157 and 173 is not intended to be and could not be a 
complaint within the meaning of Sec. (95—6 0 C 1 

Refort, -ihether fuhhc document— htjiht of accuud to get coftcs befote 
trial —The report made by a Pol oHicer in compliance with this 
section IS not a pubic do ument within the meaning of sec 74 of the 
Evidence Act, and consequent!) an accused person is not entitled before 
trial to ha\e a copy of such report— :o Mad 1S9 

168 (l) n\ery report sent to a Magistrate under S 157 

R.r.r.. u„a„ s. ‘f Locnl Goicrnment so directs, 

ihow.ubmtiied Submitted through such superior 

officer of police as the Local Goaernment, by general or 
special order, appoints in that behalf 

( 2 ) Such superior officer may give such instruction to 
the officer in charge of the police station as he thinks fit, 
and shall, after recording such instructions on such report, 
transmit the same without delay to the Magistrate 

169 Such Magistrate, on receiving such report, may 
Power to held inv«iti« direct an investigation or, tf bethinks 

fo^Hio' p^iiminoT oocc procccd, or depute any Magis- 

trate subordinate to him to proceed, to hold a preliminary 
inquiry into, or otherwise to dispose of, the case in manner 
provided in this Code 

Magistrates power to hold investigation or Inquiry —An inquiry 
■can be made under this section only on a police report submitted within 
-the terms of section 157, I e a preliminary report mtde before the comple 
tion of the police investigation or inquiry but if the report is submitted 
after investigation, the Magistrate is not empowered to act under this 
section Thus where information was laid before the police charging a 
person with criminal trespass into a house with intent to have improper 
intercourse with a female therein, and the police reported that they d d 
not belie\e that the object was to commit the offence stated but that they 
were not disinclined to believe the charge of trespass, it was held that as 
the report was made after investigation into the offence, the Magistrate 
had no jurisdiction to act under this section — ^ ^ ^ 35 * 

The inquiry which a Magistrate is competent to hold under this 
section IS a frehmitnry inquiry Therefore where a report of the 
<ommissioD of an offence had been made by the police after full inquiry 
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inent may ^ by general or special aider, prescnbe tn this behalf,, 
acting on the lequisttion of suck oficer may examine orally 
any person supposed to be acquainted with the facts and 
circumstances of the case 

( 2 ) Such person shall be bound to answer all questions 
relating to such case put to him by such officer, other than 
questions the answers to which would have a tendency 
to expose him to a criminal charge or to a penalty or 
forfeiture 

Change '—The italicised words have been added bj' sec 33 of ihe 
Criminal Procedure Code Amendment Act (Will of 1923) This 
alnendment ts similar to that made in section 157 (i) 

Scope — The provis ons of this section should not be utilised in any 
but '■'•heinous ca^es Heinous cases include cases triable exclusively 
by a (Court of Session and those cases in which special diaries are 
submitted through the Magistrate either to the Commissioner only, or 
both to the Commissioner and 10 the Deputy Inspector General or 
Inipector General of Folico— Beng Pol Code, p, 433 

Eraminatiott of accased before arrest —When a police officer has 
evidence before him, upon which he is bound to arrest a person, he should 
not, preliminary to his arrest, obtain a statement from that person 
professedly under this section and reduce it to writing— 27 Cal 295 
Statemente of witoessea —Not pmtlcged unler sec 172 —Where a 
Police officer making an investigation under this section took statements 
from the persons who were afterwards called as witnesses, the accused 
person would be entitled to call for and inspect such documents and 
cross examine the witnesses thereon, as such statements would not 
amount to a portion of the diary refeitcd to in sec 172 — 16 Ca\ 610, 

20 Cal (342, 16 A W N 793 * 9C P L R 33 U R R (1897—1901) 
29. Conira~-i 9 M 390, *6 All 207 

Stilements not the properly of Police — There is no prohibition 
agimst any person present at the time when depositions are being tiken 
or confessions made, to take down in writing what cither a prisoner or a 
witness says— 10 Ca! 236 

Becording of elatemeBts — Siitcments made by 3 witness to a pol ce 
ofTvtts under this scciion during an investigation may be reduced to 
writing Hut It IS not obligatory on the Police officer to reduce to writing 
any statement made to Imn He may do so only if he likes— n Horn 
H C K 120 The words * and may reduce into 'writing any statement 
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made by the person SO c'samtned' which occurred in the Code of iSSs at 
the end of the first para have been omitted 

The statements of witnesses should not be recorded m the special 
dnry mentioned m sec 172—33 Cal 1023 

It IS not necessary that the .>iatements of witnesses recorded under 
this section should be in the form of alternative question and answer It 
IS enough if |the statement so recorded is substantially an answer to 
questions put to the witnesses— 15 All 11, 1896 P R 7 

The statements need not be signed by the witnesses Out there is 
nothing illegal in police officers obtaining the signature of witnesses to a 
statement under this section to authenticate hts record of such statement, 
but there is nothing to compel them to sign it— 15 All K 

Privilege of witnesses — A statement made by a witness in the 
answer to the question put to him by a police officer in the course of an 
investigation under this section IS privileged, and cannot be made the 
foundation of a charge of defamation — 16 Mad 235 nor can he be made 
liable in an action for damages for any words spoken during such miesti- 

gation— 28 Cal 794 

Witness not bound to speak the truth —Under the Code of >882 
a wiine<s was bound lo answer /ru/y all questions put to him under this 
section , but the effiect of the omission of the word 'truly' from the Code 
of 1898 has been to do away with the legal obligation to speak the truth 
(to Bur L T 259) Therefore witnesses cannot be prosecuted for 
giving false evidence under this section— 23 Mad 544 , 9 liur L T 203. 
The Select Committee (1898) observed — 'It seems to us unfair that a 
man should be liable (0 be convicted of giving false evidence on 
the strength or by the aid of a statement supposed to have been given 
to a Police officer, but which is not given on oath, which he has not 
signed, and which he has had no opportuniiy of verifyingj such 
statement may be hurriedly taken down as rough notes , the pol ce cfficer 
IS not trained in taking evidence, and the notes are often fared out by 
another officer They bear no resemblance to depositions and ojghl to 
have no weight as such attached to them The provisions of secs, »j 
and 203 of the Penal Code appear lo us to afford a sufficieat svfeguxtd 
against false information 

This change m the law supersedes the following cases decided uoder 

the Code of 1SS2 or etil er Codes — 10 Cal 405 , S C L. R. 3 j 6 , ro 
W R 41 , 8 Bom 216, If Uom 659 15 All ll . 1S96 PR? 

Since a person making a siatemenl under ihii sect on cannot te «*d 
to “gue infoimaiion ’ with n ihemeaning of section 182 I P C he eiooot 
be prosecuted urdcr that secticn for giving fa'se icfcrtna loa if the siat» 
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ment made by him be false~i9i4 p \V R 35, nor under section 211 
I P C — 31 Mad 506 

Hefosal to answer questions — Under this section, a person answer 
mg questions put by a police officer is not bound to answer truly There 
foie a refusal to answer such questions is not punishable under sec 179 
i P C— I WEIR rri , 23 Mad 544 , 1908 P R 27 , 6 S L R 277 
Sub section ( 2 )— Incriminating questions —Under this section a 
witness 15 not bound to answer questions put to him by a police officer, 
the answer to which would have a tendency to expose him to a criminal 
charge— Ratanlal 518, Ratanlal 488 A person examined under this 
section by the police with respect to an offence with which he may him 
self be charged and convicted is not bound to speak the truth, and in 
such a case a conviction for giving false evidence would be illegal— 
Ratanlal 619 

162 (l) No statement 162 (i) No statment 

to ‘' 5 ' »"y 

person t<. a JS foson to a 

t.oio.vidtno. poi.ce-offictrin poUcs officer >« 

, . In evidence , , 

the course of an investigation course oj 

under this Chapter shall, 11 an tnvestt^aUon under this 
taken down in writing be Chapter s/ia/l, tf f educed into 
signed by the person making writing be sipted by the person 
it nor shall such writing be making it , nor shall any such 
used as evidence Provided statement or any record tlieie 
that, ^\hen any witness is of whether in a police dtar} or 
called for the prosecution otherwise^ oi anj pait of such 
whose statement has been statement or record, be used 
taken down in writing as for anj pnrpose {save as here- 
aforesaid, the Court shall, on ini/fter provided) at any in- 
the request of the accused, ijnity or trial in respect of 
refer to such writing, and ma> n/y offence under investiga- 
then, if the Court thinks it Uon at the time when such 
evpcdient in the interests of statement >. as made 
justice, direct tint the accused Provided that, "ilien art) 
be furnished with a copy uttuessrs called for the pro- 
thereof and such statement seaiUori in such inquiry or 
<may be used to impeach the trial whose statement has been 
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the credit of such witness in reduced tn 7vnltng as afore^ 
manner provided by the said, the Court shall on the 


Indian Evidence Act, 1872 


request of the accused refer to 
such ivrtting and direct that 
the accused be furnished with 
a copy thereof in order that 
any part of such statement if 
dulj proved, may be used to 
coutradict such untness tn the 
mattfici provided by section 
^45 the Indian Evidence 
Act, iSy 2 IVhen an} part of 
such statement /* so used, any 
part thereof may also be used 
tn the re examination of such 
wtirtess, but for the purpose 
only of explaining any matter 
referred to in hts cross ex- 
ariuriation • 

Provided further, that 
if the court is of opinion 
that any part of any such 
statement ts not relevant to 
the subject matter of the 
inquiry or trial, or that its 
disclosure to the accused ts not 
essential in the interests of 
justice and is inexpedient in 
the public nterests, it shall 
record such opinion {but not 
the re s an thei efor") and shall 
exclude such p irt from the 
copy of the statement furnished 
to the acaised. 


(2) Nothin" in this section (2) N'-fhin" in this *eclion 
shall be t’eemed to apply to shall be deemed to apply to 
22 
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•ment made by him be false— 1914 P. \V R. 35; nor under section 211 
'I. P. C.— 31 Mad. 506 

Refastil to answer Questions Under this section, a person answer 
ing questions put by a police oIHcer is not bound to answer truly. There 
fore a refusal to answer such questions is not punishable under sec. 179 
I P. C— I WEIR III ; 23 Mad 544 , 1908 P. R 27 ; 6 S L. R 277. 

Sab section ( 2 )— Incriminating qnestions .—Under this section 3 
witness IS not bound to answer questions pul to him by a police officer, 
the answer to which would have .a tendency to expose him to a criminal 
charge — Ratanlal Sr8 , Ratanlil 488 A person examined under this 
section by the police with respect to an offence with which he may him 
self be charged and convicted is not bound to speak the truth, and in 
such a case a conviction for giving false evidence would be illegal— 
Ratanlal 619 

162 . (i) No statement 162 (/) No sfaUvient 

,0 made by any made by an) 

person 1.. a pe’eon ta a 

..aie.via.n=.. poi,„.oflicQrin fahee-ogiar in 

. ... Ill evICrnce , * 

the course of an investigation the course oj 

under this Chapter shall, if cin tnvesitj^atton under this 
taken down iu writing, be Chapter shall, tf reduced into 
signed by the person making tvnitng be signed b} the person 
it nor shall such writing be tnaktug it , nor shall any sttch 
used as evidence: Provided statement or an} record there- 
that, when any witness is of -whether m a pohce-diaty or 
called for the prosecution otherwise, or an} part of such 
whose statement has been statement or record, be used 
taken down in writing as for an} purpose {save as here- 
aforesaid, the Court shall, on inaf ter provided) at any in- 
the request of the accused, guiry or trial in respect of 
refer to such writing, and may any offence under investiga- 
then, if the Court thinks it tion at the time token such 
expedient in the interests of statement was made 
justice, direct that the accused Provided that, when any 
be furnished with a copy witness is called for the pro- 
thereof : and such statement secution in such inquiry or 
4 nay be used to impeacli the trial whose statement has been 
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the credit of such witness in 
manner provided by the 
Indian Evidence Act, 1872. 


(2) Nothin" m this section 
shall be deemed to apply to 
22 


reduced in wriltttf^ as afore- 
said, the Court shall on the 
request of the accused refer to 
such svriting and direct that 
the accused he furnished with 
a copy thereof in order that 
art} part of such statement tf 
dulj footed, via) be used to 
conn tdtet such tvitness tn the 
rnanuet provided by section 
145 of the Indian Evidence 
Act, iS/2 When anj part of 
such stafeine’ f "• so used, any 
pail tluieof may also be used 
ttt the re examination of such 
xvitness, but for the purpose 
onlj of explaxniug any matter 
referred to in hts cross ex- 
amination 

Provided further, that 
tf the court is of opinion 
that any part of any suck 
statement ts not relevant to 
the subject matter of the 
rnqiiii} or trial, or that its 
disclosure to the accused is not 
essential in the interests of 
justice and is inexpedient tn 
the public nterests, it shall 
record such opinion (but not 
the re sjus theiefor) and shall 
exclude such part from the 
copy of the statement furnished 
to the accused. 

(2) Nr thjnfj in this section 
shall be deemed to apply to 
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any sLUement falling within any statement falling ivitWn 
the provisions of S. 32, the provisions of S. 32, 

danse (1), of the Indian clause (1), of the Indian 

Evidence Act. 1S72 Evidence Act, 1872. 

Change Sub-secnon (i) of this section has been thoroughly redrafted 
hy sec. 34 of the Criminal Procedure Code Amendment Act (XVIltof 
1973). 

Iiegialative history of the seetton and reasons for the change — 

“The amendment of section i63*bis been discussed sit ^reat length by the 
Committee It has been the subject of amendment before, and of constant 
difficulty in the Courts. We therefore propose to recast the section, and 
we think that a note as to its previous history will be instructive 

‘ Under the otiginsil Code of tS6r (section 145), a Police officer could 
examine potential witnesses and reduce their statements to writing, but 
the wrtUn^ was not to be part of the record or used as evidence. The 
Code of 1873 maintained the above provisions, merely adding (section 
il9)thatno person when examined by the Police should be bound to 
answer incriminating questions The only material change made by the 
Code of 1882 (section f62) was that, instead of the provision that the 
statement when so reduced to writing should not be used as evidence 
It was provided that no statement made by a witness if reduced to writing 
should be used as evidence the accused, thus making it clear 

that the provision ut question was intended for the beneht of the accused 
“The new section did not lay down in terms that the accused might 
not use the written record of a witness’ statement for the purposes of his 
defence, and indeed it rather suggested that he was entitled to do so. 
Accordingly cases occurred in which the accused demanded to see the 
statements which the police had taken down, in order that he might use 
for the purpose of his defence, anything that appeared therein to his 
advantage, and the Calcutta High Court ruled that he was entitled to do 
so. The Allahabad High Court, 'on the other hand, held that the writ- 
ings m effect formed part of the police-diary, and were therefore 
privileged from inspection, and this was the position which stood to be 
dealt with when the Amending Act of 1898 was under consideration 
There was evidently a good deal to be said on both sides as wiH appear 
from the report of the Select Committee (189S) on the Ci/i which is quot- 
ed in extenso below . — 

‘ • * The question involved (namely, whether the accused is 
entitled to inspect statecnenfs taken down by the police under 
section t^t) IS full of diSicuIty. In the first place, it is essential 



SEC 162] THE CODE OP CRIMINAL PROCEDURE 


339 


in the interests of public justice that the sources of police informa* 
tion should be kept secret If the names of informers or detec- 
tives and the nature of their information be disclosed, the detec- 
tion of crime would be seriously crippled In the second place, 
It IS unfair to a witness ihat his evidence should be discredited on 
the strength of an alleged statement made to a policeman, which 
he may have had no opportunity of verifying or correcting Such 
statements must necessarily be often taken down hurriedly and 
may be incorrectly copied out They are not taken down as 
depositions, or with regard to the rules of evidence, but merely 
to aid the police in the course of ibetr investigation Hur, m the 
third place, it maybe most important for the accused to show 
that a witness called for the prosecution is telling a story sub 
-stantially different from that which he told when first questioned 
by the police We have endeavoured to reconcile these conflict 
mg interests by reverting to the language of the Codes of 1861 
and 1872, and adding a proviso compelling the Court, on the 
application of the accused, to refer to such statements! and then 
empowering it in its discretion to allow him to have copies of 
them We then provide for the mode in which these statements 
are to be used It is clear that a witness ought not to have his 
credit impeached on the strength of a statement alleged to have 
been made to a policeman, unless and until it 1$ shown that he 
has made that statement ’ 

*' The result was not altogether a happy one It will be noticed that 
the section deals mamly with the 'vrtttn^, and enacts that it shall not 
be used as evidence, with a proviso that the Court may in its discretion 
direct the accused to be furnished with a copy of It— presumably only in 
order that the accused may know that there is something in the writing 
ivhich may help his defence — and goes on to say that the ittiement f/^, 
what the witness said to the Police officer) may be used in the ordinary 
course to impeach the credit of the witness, obviously implying that for 
this purpose it must be duly proved 

“It seems clear that all that the amendment of 189$ intended to 
effect was to make it clear that the accused had no right to call for or 
see the record of any statements taken down by the poltce under section 
161. unless the Court thought that in the interests of justice he should be 
allowed to do so It did not purport to deal with, and has left untouched, 
the further question whether or not a statement made by a witness under 
section i6r, as apart from the written record of the statement, might be 
used by the prosecution for ibe purpose of corroborating one of ibeir 
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witnesses under section 157 of the Evidence Act, and this is at all events 
one of the principal d fficuliies with which we have to deal now 

“The re draft of the section which we propose will make it clear that 
the statements taken down under section t6f (and not merely the written 
records of such statements) are not to be used m any way or /or any 
purposes except as allowed by the proviso Having regard to the fact 
that the making of such statements is compulsory under section 161, and 
to the way in which, and the circumstances under which, they are usually 
recorded, we do not think that they are of any corroborative value when 
the witness merely repeats the same statement in Court, and that the; 
ought not therefore to be allowed to be used for the purpose of corrobora 
tion under section 157 of the Evidence Act If the really maternl fact ic 
the prosecution is that n siatunenl made to the police on a particulai 
date or at a particular pi ice, this fact will of course still be provable in 
the Old I ary course, and it will be open to the Courts or to ajury to make 
any proper deduction from this fact and the action which was taken on 
tt The amendment will also, we think, make It clear that if the accused 
wishes to rely on anything in the preMOUs statement of a witness to the 
police, of wh ch he has been illnwed by the Court to have a copy, he will 
have to prove it in the ordinary way If the witness admits this in cross 
examination, it will of course be sufficient , if he denies the coniradictmn, 
and the Police officer who took It down IS called by the prosecution, the 
previous statement of the witness on the point may be proved by him , if 
he IS not called by the prosecution, the Court would no doubt itself m 
most cases call him, or if the accused is calling evidence in support of his 
deferce, it may be worth his while to call the Police officer himself But 
It IS clear that unless the previous contradictory statement is proved in 
some way in accordance with law, it ought not to depreciate the witness’s 
statement on oath It will be observed that under our amendment, if any 
part of the previous statement of the witness is used for the purposes of 
cross examination by the accused, any other part of it may be used by tho 
prosecution within ihe proper limits of re examination This is we 
think, the only way m which the previous statement ought to be allowed 
to be used b> the pzQiccaWon’ —Refiort 0/ the Select ComDiiiiee o{ 1^16 
Use of statement —Prior to the present amendment, a distinction was 
drawn between and the statement embodied in the writing — 36 
Cal 28J , and the result was that the I e the document contain 

ing the statement could not be used a» evidence against the accused, 
but the could be prosed against him — 18£6 P R 15,39 Bom 

58 In 32 Bom 111 It was remaiked that the distinction between the 
vauing and the statement was a d stinction of fyrm rather than that of 



T^- ] :-i| < t . r » l-t r. !• T- TI • ir -j, 



M « ( . 1 , *1 » • j » « t » f V I\» ^ 1^,.. 

<t • 1.* n <1 . ^ 1 1 1 1- • T - • . tv . t j tj •' f ; 

< • i f M 1 1 '!• * > « * <* *»• t • * t »' <v* « I li- ><w ) t« r>« { 

''*!•* > '* i •••* 

\\»«»» • v»r»f»'» «»«• ♦»• jtk |V / 

«f ttu ••< rrt. kti* • ’ Ml l»* » f-r^ «kr> ’J rt 

4Ht t t i n** »•»»'•••■« *1 

4“ ! Cnt* 

«i Mcj •»» <t r**t ««4 111"'! 1*1 C^> tjkfJi'ilST'tt 

<1 •»* 1*4 «J*J « 

lupf (flioilt |>» *’ At'I 

tia •>rM(< 4 ia< !••«»«? I<v«r1!r*' *’* »jU>-n LI j'* 

It <t i>»i ■ /4»1 i ^ i*wi» n r ^ ^r» f tint r iht 

•»* «• »>»ifrnri l-tf tr jv’ife 

i) («ct|a>ir4 <i<tn «■<>■ rt •tt]st■frlul•l|^altofn• 

I ar too tc. n> «i<t I «•-»> 1 tm I, I. nr,i**‘’»r Jll? 

Ti n ilaurt ri i (anrif ( t r <i>ral l<t naaVr tip for Ilia ilrfi title 

rii rrifn < ( alir f ir nut ' n •> lorttrt— Ivalanlal 915 

A t'airn rrt lalfn fi m an ••«mti! p*f»f n un Jrr tl ii tfCi n in ihci 
foJite Ilf tlir p Ii(r in«rit 4 >ti>n la no r* itrnrr Bkainit l>ini anj I e 
oit^tii 1 01 lu l/« nil Ip tn ticn il->l9<7 t' f75 

I lie 1 airmrnt tnuil tie protr I litlorc it Can t>c utcil to imprach ttic 
cicdii of ilip »itnri »— 10 liar. 1. T 359 
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cession it maVes to the accused >s to allow himi up-^n his request, and 
subject to the Court's discretion (under the second proviso) to have access 
to a copy of the recorded statement, and thereupon to use it for one 
purpose and one purpose only, to break down the evidence of the 
prosecution witnesses already standing against him On the face of it. 
the proviso does not cover the case of a witness for the defe/rcf, 
statements may have been recorded by a policeman, nor allows the prose 
cution to impeach the credit of such a witness by examining him upon 
any written statement he may have made to the police —32 Bom in 
15 All 25 . U B R (*918)84 

Right of accused to get copy of statement — Under the first proviso 
as It stood before the present amendment., the words ' may if the Court 
thinks It expedient' (see the old section cited parallel) show that the 
accused was not entitled, as a matter of right, to obtain access to a copy 
of the written statement His right to obtain such copy was left to the- 

1 discretion of the Court— 32 Bom ill, 16 All 207 The accused could 
get copy only if the Court thought it expedent in the interests of justice 
to furnish him with such copy— 33 Cal 1023 , 26 M L J 182 

Under the present law the words shall direct ” would seem to give 
the accused a rx^ht to obtain the copies But such right has again beea 
curtailed by the second proviso 

Ihc application to get a copy of the recorded statement must be made- 
at the time when the prosecution witness, whom it is desired to test by 
reference to his recorded statements, appears on the bov But if tfter all 
the prosecution witnesses have been examined the defence applies 10 the 
Court 10 summon the Inspector of Police to appear with his diary, the 
applic-ttion may be refused But even in such a case the Court ought 
to send for and peruse the statements recorded m the diary and ifon 
such perusal it thinks that it wooM be expedient in the endsofjustice 
(and that otherwise a gross miscarriage ofjustice may result) to allow 
the accused to use such statements/ it would be open to the Court to 
furnish the tccused wiih a copy of the statements even at such a later 
stage and recall the witnesses md permit cross examination— 33 Cal 
1023 

Where the accused was furnished with materially inaccurate copies 
of the statements of a prosecution w tness recorded in the police diary 
and on discovering the mistake he applied to have that witness recalled 
for the purpose of re cross examination in order generally to impeach 
his credit, but the Court refused the application, that the accused 
was entitled to have the witness recalled, and the Court committed ar 
error of law m refusing the application— 21 Cr L j 289 (Pat) 
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Second proviso ‘—This proviso did not occur m the Bills of 1914 
and 1921 nor m the Reports of the Committees, but was added durin)> the 
Debate m the Assembly It has been noted above that the hrst proviso 
removed the discretion of the Court to grant copies of statements to the 
accused and made it obligatory on the Court to show such statements 
to the accused to help him in his defence As soon as that proviso was 
passed, Government viewed it with grave concern and apprehended 
that the proviso would make the prosecution of an accused person most 
diSicult and would hamper )ustice 10 as much as a statement made 
before the police by a witness might contain such highly important matter 
that Its disclosure to an accused might be prejudicial to the State The 
Government therefore strenuously opposed the proviso, and Sir fJenry 
MoncnefT Smith moved for its deletion, leaving the whole section 
unamended Mr Rangachariar and other non official members opposed 
the motion and said that by passing the proviso they had done nothing 
but to give the accused fair justice, grant him a right which had been 
denied to him for so long, and put a stop to what amounted to secret 
trial , if there was any conddenttal matter, it might be entered in another 
diary by the investigating police officer 

The official members maintained that the disclosure of the full 
statement would in the majority of cases be harmful It contained the 
sources of police information and also more than was involved m the 
case of the accused For instance if a dacoit was caught, a witness 
might give evidence which might lead to the deteciion of other members 
of a ging Would ic not be harmful to the interests of the State to 
disclose such evidence in full to an accused i The recording of evidence 
m separate diaries would be dangerous because it would result tn an 
incomplete statement and the Magistrate would not hive the benefit of 
(he police investigation as t whole 

A hot debate then ensued and both sides were equally unenmpro 
mrsrag Af Jasc Sir Henry Sittnjon, who disagreed wuh the view of 
the Government, suggested that if the Government could propose an 
amendment which while granting the above right to the accused also pro- 
vided safe guards against the disclosure of the contents of a statement 
which It might be prejudicial to the State to reveal, the House would 
accept such a compromise 

The second proviso is the result of this compromise See the Debates 
of the Legislative Assembly, February iS, *9*3 

Subsection (2) — Dying declsration* — The dying statement of 
a deceased must be taken m the presenrr of the accused person ; if 
not so taken, the writing cannot be admitted to prose the statement 
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made The statement m ty > (i\v'*ver Je proved jn the ordinary way 
by a person who he trd it, and ihc writing, n ay be used for the purpose 
of refrcsJiing the \Mtnesses‘ memory—S Cal 211, 6 C \V N 921, 
1886 P R 13 

It IS advisable, where 1 dying dediration IS elicited by questions to 
set out the questions md answers, and if possible it should be taken 
m the presence of il e accu«ed who should then be allowed lo cross 
examine if he Jikes— 6 C W N 72 

Where the document containing the dying declaration was not 
Signed by the deponent, and the Police ofijcer was not bound by law 
to take It down in writing, ^e/</ that the proper method of proving the 
oral statement of a dying man was by the oral evidence of any person 
who heard it, that person being allowed to refresh his memory by 
reference to the notes he made or read at the time~To N L R 19 

163 (i) No police-officer or other person in authority 

No to be O'" caUSe tO tc 

ofTered or made, any such inducement, 
threat or promi'>e .is ts mentioned in the Indian Evidence 
Act, 1873, Section 24 

(3) But no police officer or other person shall prevent, 
by any caution or otherwise, any person from making in 
the course of any investigation under this Chapter any 
statement which he may be disposed to make of his own 
free will 

Person in authority — This lerm is not defined in the Act But 
U must not be used m any restricted sense, 50 as to mean only a person 
nho has control over ihe prosecution of the accused The lest would 
seem to be, wheiher the person had authority to mteifere with the 
mailer, a d any concern or interest in it would be suffic ent to give him 
that auilionty — g 13 H C R 358 

The following ate pers ns in authority —Honorary Magistrate— l 
W R •‘4 , a Magistrate or Sessions Judge recording a Confession— 2 AH 
260 , 10 Cal 77s , Village Magistrate— 26 Mad 38 , Police Patel— 3 
Bom 12, Panchayitdar— 9 C W N 474 uC \V N 904, a travelling 
auditor of a Railway company is a p rson m authority as regards one of 
Its booking clerks— 9 D H C R 3 S 8 

Inducement, threat or promise — Section 24 of the Evidence Act 
tuns thus — 

‘A confession made by in accused person is irrelevant in a cnmiml 
proceed ng if the making of the confession appears to the Court to 
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hire b»en cauted by any «n lu'e*nen!, tbreit or promise, havinp reference 
in the charge the accused pennn, proc'edini. from a person in 

outhoiils, and suHlc ent in tl e rp mon r f ihe Co irt lo give the accused 
person grounds vvh ch roull appeir 10 him rcisonible for suppoiing 
that by making it, he rend g*in any idranlige nr .nvoid iny evil 
of a lemp-iril miute m reference lo the procecdinga against him ” 

"All oppression .ivid tiickery III regard to nhlaintng confe«sions are 
4 o be avoided by the Police under pim of the revere peniltie<, and the 
practice of employ ng private individuals to worm out confessions from 
accused persons is ilnctly prohibited — Pol Man p 95 

An admission obtained from 1 prisoner by pursuas on and promise 
of immunity by the Police ought not to be received inevidence»9 
W. R. 16 

InUanttf of tntiuceuient, elc — "I vv II get you rcleiscd if >ou speak 
the truth”— 8 W U 15. iSSj P R 8 , 9 W R 16, "If jou speak the 
truth, we would speak to the consiabte and arrange”— 26 Mad 38, 
"You had better tell the truth*’— lo Cal 775, i B L. R O C 32 , 
"You had better pay the mnney than go 10 jail ind it would be better 
for jou to tell the tiuih '*— 9 B H C R $$8 , "Tell me what you know 
about It if )OU will nnt, Icando nothing for you, and I will send for 
theconitab’e”— U B R (*897/901) »47. “if jou conUsi theJruth 
nothing will happen to >ou”— 5N W. P H. C R 86 ,“ If >ou confess 
10 the Magistrate, you will get off'*- 1 \V R 24, ‘Tell me what 
happened and I will t<ike steps to get you oft”— 3 Bom 12, "It is of 
no use to deny it, for there are the man and the boy who will swear 
that they saw you do It"— U B R (1897 1901)147 

M'/iat are not inducements, etc — Eahonation to speak the truth — 
1894 P R9 ,iiC W N 904 , hr Iding out hopes of div ne forgiveness — 
5 M L J 39 (Journal) , threatening cxcommunicat on from caste for 
life — "1 know ihe whole thing ’—3 Bom L R 404 "Take 
cate, we know more than you think we know”, these words amount 
onfy to a caution and not to a threat— /rf/<^ 

164 (i) Av) Psestden^ 

Power tore ]\Iagtstrate,any 

cord ■teteRientS 

andconleitione Magistrate Of 

tlie first class and any Magis^ 
irate of the 2nd class specially 
empowered tn this behalf by 
the Local Government may, if 
he iS not a police officer, record 


164 ( 1 ) Every Magis- 

Powertorc trate HOt being 
<ord •t■t(menl( _ 

and coofestion* a pouce-oincer 
may record any statement or 
confession made to him in 
the course of an investigation 
under this Chapter or at any 
time afterwards before the 
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madp. The statrmeni »my however le proved in the ordinary way 
by a person who he ird it, and the wntmi: may be used for the purpose 
of refreshing the \Mtnesses’ memory — 8 Cal, 211; 6 C. W. N. 921 5 
1886 P R 13 

h IS advi«able, where a dying declaration is elicited by questions, to 
set out the questions and answers, and if possible it should be taken 
in the presence of the accused x\ho should then be allowed to cross- 
examine if he likes — 6C W. N 72. 

Where the document containing the dying declaration was not 
signed by the deponent, and the Police-officer was not bound by law 
to take It down in writing, that the proper method of proving the 
oral statement of a dying man was by the oral evidence of any person 
who heard it, that person being allowed to lefresh his memory by 
reference to the notes he made or read at the time— 10 N. L R. 19 
163 . (i) No police-officer or other person in authority 

' No Inducement to b« ^hatl offer or make, or cause to be 
®***'^*^' offered or made, any such inducement, 

threat or promi'ic as is mentioned in the Indian Evidence 
Act, 1873, Section 24. 

(2) But no police-officer or other person shall prevent, 
by any caution or otherwise, any person from making in 
the course of any investigation under this Chapter any 
statement which he may be disposed to make of his own 
free will. 

Person in anthority • — This term is not defined m the Act. But 
It must not be used in any restricted sense, so as to mean only a person 
who has control over the prosecution of the accused. The test would 
seem to be, whether the person had authority to inteifere with the 
matter, and any concern or interest in it would be sufficient to give him 
that authoiit) — 9 13 H. C. R. 358. 

The following aie persons in aulhoitty— Honorary Magistrate— i 
W. K. 24 ; a Magistrate or Sessions Judge recording a confession— 2 AH 
260 ; 10 Cal 775 ; Village Magistrate— 26 Mad 38 ; Police Patel— 3 
Bom. 12 ; Panchayitdar— 9 C. W. N. 474; W. N. 904; a travelling 
auditor of a Railway company is a p rson in authority as regards one of 
Its booking clerks- 9 13 . H. C. K. 358. 

Inducemeut, threat or promise .—Section 24 of the Evidence Act 
runs thus . — 

“A confession made by an accused person IS irrelevant inacnmind 
ptocced ng if the making of the confession appears to the Couit to 
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have been caused by any in Urement, threat or promise, having reference 
to ihe charge against the accused person, proceeding from a person in 
AUthonlv, and sufTic ent in the opinion of the Court 10 give the accused 
person grounds which wottld appear 10 him reasonable for supposing 
that by making it, he wond gtin any advantage or avoid any evil 
of a temporal nature in reference to the proceedings against him ” 

"All oppression and tiickery in regard to obtaining confessions are 
<0 be avoided by the Police under pain of the ‘evere penallieii, and the 
praciice of employing private individuals to worm out confessions from 
accused persons is strictly prohibited — JAirf Pci Man p 95 

An admission obtained from a prisoner by pursuasion and promise 
■of immunity by the Police ought not to be received in evidence— 9 
W. R 16 

Instances of inducement, etc — “I will get you released if >ou speak 
the truth”— 8\V.R 15. 1882 I* R 8 , 9 W R 16 , “ If >ou speak the 
ttuth, we would speak to the constable and arrange”— 36 Mad 38; 
“You had better tell the truth”— 10 Cal 775, 1 B L R 0 C 22 , 
“You had better pay the mnney than go to jatl md it would be better 
forjou to tell the tiuih 9 B H C. R 358, ” Tell me what you know 
about u if you will not, I can do nothing for you, and I will send for 
the constable ”—U D R (1897*1901) 147, “If you confess (he truth 
nothing will happen to you 5 N \V P. H. C R E6 If 50U confess 
■to the Magistrate, you will get ofr'’-l W. R 34, “Tell me what 
happened and I will ttfke steps to get you off”— 3 Bom 12, “It is of 
no use to deny it, for there are the man and the boy who will swear 
that they saw you do It”— U B R (18971901)147 

]f'/iat ate not inducements^ etc — Exhoitation to spe^k the truth — 
1894 P R.9 ,iiC W N 904 , h« Iding out hopes of div ne forgiveness — 
5 M. L J 39 (Journal) , threatening cxcommunicat on from caste (or 
life— “I know the whole thing ’—3 Bom L R 404, “Take 
caie, weknow more than you think »e know ", these words amount 
only to a caution and not to 3 threat— 

364 (i) Every Magis- 164 ( 1 ) An) Presidency 

Power to re* tratc tiot being power to re- Magistrate,any 
<er<l otitemente . _ cord etetcrntnU 

•nd conteiiion*. a police-omccr •"dcooie»»ion» jlla^istratc Oj 

may record any stalemeivt or the first class and any Magts- 
confession made to him m trate of the 2 nd class specially 
the course of an investigation empotvered in tins behalf by 
tinder this Cliaptcr or at any the Local Goxernntent via},tf 
ttme afterwards before the he is not a police cfiicer, tzcqxA 
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madf. The st'^tpment nity l«ow<*ver l.e proved in the ordinary way 
by a person who he 'rd it, and the Writing may be used for the purpose 
of refreshing the witnesses’ memory'-8 Cal. 211; 6 C, W. N. 921 J 
i886 P R. 13 

/t IS advisable, where a dying declaration i$ elicited hy questions, to 
set out the questions .and answers, and if possible it should be taken 
in the presence of the accused who should then be allowed to cross- 
examine tf he likes— 6 C W. N 72. 

Where the document containing the dying declaration was not 
Signed by the deponent, and the Police-officer was not bound by law 
to lake It down In writing, that the proper method of proving the 
oral statement of a dying man was by the oral evidence of any person 
who heard it, that person being allowed to refresh his memory by 
reference to the notes he made or »ead at the time— to N. L R. 19 
163* (0 J'fo police-officer or otlicr person in authordy 
' No Inducement to be shall offer or make, or cause to be 
****“^' offered or made, any such inducement, 

threat or promise as is mentioned In the Indian Evidence 
Act, 1872 . Section 24 . 

( 2 ) 13ut no police-officer or other person shall prevent, 
by any caution or otherwise, any person from making In 
the course of any investigation under this Chapter any 
statement which he rnay be disposed to make of his own 
free will. 

Person in authority : — This term is not di:fined m the Act. But 
U must not be used m any resmeted sense, so as to mean only a person 
who has control over the prosecution of the accused. The test would 
seem to be, ivhciher the persoci had suthonty to int^tfere irtth the 
matier ai'd any concern or inieresi in it would be sufficient to give him 
that authority — 9 15 H. C. R 358. 

The following ate persons in authority .—Honorary Magistrate— t 
W. U. 24 ; a Mat.isirate or Sessions Judge recording a confession— 2 All. 
260 ; 10 Cal ?75 5 Village Magistrate— 26 Mad 38 ; Police Patel — 3 
Bom. 12 , Pandnyitdar— 9 C, W. N. 474 ; n C. W. N. 904 1 a travelling 
auditor of a Railway company is a p rson m authority as regards one of 
Its booking clerks— 9 b. H. C. R. 358- 

Iiidocemeut, threat or promise —Section 24 of the Evidence Act 
tuns thus. — 

“A confession made by an accused person IS irrelevant inacnminil 
proceed ng if the making of the confession appears to the Court to 
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bire been caused by any in bi'cnsent, threat or promise, having reference 
to «he charge acamst the I'-cused person, proc^edinn from a person m 
authonis, and suffic ent m tl e cp nion < f the Court to gise the accused 
person grounds sshch «oiIJ appear to him reasonable for supposing 
that b) maLmg it, he wevid gon any advantage nr avoid any evil 
of a lemp'iral nature m reference to the proceedings against him " 

“All r'ppressmn ai d (McUriy in regard to obtaining confe<sions are 
4 o be avoided fay the Police under pain of the <evere penalties, and the 
practice of employing private individuals to worm out confessions from 
accused persons is strictly proh bited— Pol Afan p 95 

An admission obtained from a ptisoner by pursuasion and promise 
of immunity by the Police ought not to be received in evidence— 9 
W. R, 16 

Imtances 0/ trducurtent, ete — ‘I wdl gel you released if >ou speak 
the truth” — 8 W R 15, 1S82 1 * R 8, 9 W R 16, “ If >ou speak the 
truth, we would speak to the constable and arrange”— :6 Mad 38, 
“You had better tell the truth”— to Cal 775 , t B L. R 0 C 23 , 
“You had better pay the mnney thao goto jail and it would be better 
for you to lell the tiuih 9 B H C R 3}8 , '' Tell roe what joo know 
about It if you will not, I can do nothing for you, and I will send for 
theconstab'e”— U B R (18971901) 147, “If you confess the tnsth 
nothing will happen to you”— jN W P. H. C R E6 ,“ If you confess 
■to ihe Magistrate, you will get ofT'’-! \V. R 24, “Tell rre what 
happened and I will i4ke steps to get you off”— 3 Bom 12, “It is of 
no use to deny it, fur there are the roan and the boy who will swear 
that they saw you do It "—U B R (1897 >901) *47 

fi'/iai are no( inducements, etc — Exhonation to speak the truth — 
1894 P R.g,ilC W N 904 , be Iding out hopes of div ne forgiveness — 
5 M L J 39 (Journal) , threatening excommunicat on from caste for 
life— “I know the whole thing ’—3 Bom L R 404, “Take 
cate, we know more than you think we know” , these words amount 
only to a caution and not to a threat— 

164 (i) Every Magis- 164 (i) An^ Presidency 

Power to re- tratc not being power to re. Magistrate, any 

<ord etatement* „ statements 

and cootcfsions a police-ouictr sod eooieiiioai Magistrate of 
may record any statement or the first class and any Magis- 
confession made to lum in trate of the 2nd class specially 
the cour«e of an mveatigalion empowered in tins behalf by 
under this Chapter or at any the Local Government may, if 
time afterwards before the he is not n police officer, rteaxd 
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commencement of the inquiry 
or trial. 


(2) Such statements shall 
be recorded in such of the 
manners hereinafter pres 
crihid for recording evidence 
as is, m his opinion, best 
fitted for the circumstances 
of the case. Such confessions 
shall be recorded and signed 
m the manner provided m 
S 364 and such statements 
or confessions shall then be 
forwarded to the Magistrate 
bv whom the case is to be 
inquired into or tried 

(3) No Magi-jtrate shall 
record any such confession 
un/ess, upon questioning the 
person making it, he has 
reason to believe that it was 
made voluntarily j and, when 
he records any confession, he 
shall make a memorandum at 
the foot of such record to the 
following effect — 


any statement or confession 
made to him in the course 
of an investigation under this 
Chapter or at any time after- 
wards before the commence- 
ment of the inquiry or trial 
(2) Such statements shall 
be recorded in such of the 
manners hereinafter pres- 
cribed for recording evidence 
as is in his opinion, best 
fitted for the circumstances 
of the case. Such confessions 
shall be recorded and signed 
tn the manner provided m 
S 364, and such statements 
or confessions shall then be 
forwarded to the Magistrate 
by whom the case is to be 
inquired into or tried 

(3) A Magistrate skali be- 
fore retarding any suck con- 
fession evAtatn to the person 
inakiHg it that he is not bound 
to make a confession and that 
if he does so it may be used as 
evidence against him and no 
Magistrate shall record any 
SUCH confession unless, upon 
questioning the persor> 
making it he has reason 
to believe that it was made 
voluntarily j and, when he 
records any confession, he 
shall make a memoratiduni 
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at the foot of ^ijch record to 
the fol1o^\lnJJ effect — 

*‘Ib-lic%e that llm con- ** 1 haxe (xplaintd toinavie) 
fcs»ionwa5 volunlarjl) ma<!c. that he is not bound to make 
It uas liV.cn in my presence a eonfession and that, tf he 
and hearing, and wai read does so, an) confession he mn) 
over to the pcr<on mahinfj it male mi) be used as ettdence 
and admitted by him lobe rtc^rr/// ///;;/««// I believe that 
correct, and it contain! a full tlii< confession uai vohintarilv 
ind true account of the state- made It was taken in mv 
menl made b> him presence ind hcirinp, and was 

(SiRned) A 11, read over to tlie person 
Magistrate mikinjj it and admitted by 
him to be correct, and it 
contains a full and true 
account of the statement 
made by lum 

{Signed) A B , 

Magistrate ’ 

Lxplinntion — It is not Lxplanation — It is not 

nccessirj tint the Magistrate ncccssar> that the Macistrate 
recciviofT and recording a con- reccivm" ind recording a con- 
fession or statement should fcssion or statement eliould 
be a Magistrate hiving juris be a Magistrate having juris 
diction in the case diction in the case 

Change —The chinges m the section as shown by the lUticised 
words have been inirnduced by section 3$ of the Criminal Procedure 
Code Amendment Aci (Will of I9*3^ The reasons have been thus 
stated 

' We think that confessions and ‘tatements should no( be recorded 
under the section by third class Magistrates at all or by second class 
Magistrates unless specially empowered We consider that a statutory 
obligation should be la d on 1 Magistrate acting under the section 
to warn an accused person about to make a confession that the same may 
be used against him, and we ih nk that the certificate prescribed by 
sub section (3) should record the fact that the warning had been 
given ‘ — Report of Joint Comii ittee (1922) 
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Obj ct of section —The object of Police proceedings is to collect 
informatiun as a preliminaty step to the production of evidence in judicial 
proceedings aguin&t an accused person For this purpose, at y person 
may be examined and any statement may be reduced to wrung by the 
iPolice But no statement made to the Police can be used in evid nee 
against the accused To these provisions the present sec 1 m seems to 
be supplementary The Magistrate may prepare, what the Police nay 
not, a record of any statement, be it a confess on or not, which is made 
to him before judicial proceedings commence — 1893 P R 2 

This section does not enable a police officer who has obtained a 
staten.ent, incriminating the accused, made by some person, to send such 
person to a Magistrate practically under custody, to have him examined 
and his statement recorded before the judicial inquiry or trial, for fixing 
him down to that statement in the subsequent judicial proceedings— 27 
Cal 295 

Scope of eeetion — Th s section under the old law did not appV 
to the Pol ce in the town of Cilcutta Therefore it did not applytoa 
statement made by a person in custody to a Magistrate in Calcutta m 
the course of an investigation made by the Police in the town of Calcut a 
—15 Cal 595 Nor d d this section apply to the town of Bombay— 2t 
Bom 49? The prese u section appt es to presidency towny, by reason of 
the reference to Presidency Magistrates at the b ginning of the section 
ll Native State —A confession made to a Magisiraeofa Native Slate 
II who duly recorded and certified thesam* according to the provisions 
jl of this Code wo lid be admissible in evidence in a Britsh Court— I 9 'i 9 
1 . P R 2 , 22 Bo-n 235 , 12 All 505 In 1907 P R 8 it was held, how 
/ | ever, that a confess on so recorded by a Magistrate in a Native State 
1 j is not ent tied to the same weight as a confession lei-orded by a Dr tish 
^ Magistrale m strict comph3/?c« with ihe terms of jJjjs Code and Courts 
sho lid hesitate to convict the accused upon such a confession standing 
al ne See also 2 Weir 125, which holds that a confession made before 
a Fore gn Court even if it i> certified according to the provisions of this 
sect on cannot be u<ed in evidence, unless it is sworn to like confessions 
j made to private individuals See also 16 Bom L R s6i 
'• A ^^aJ,lSl»aTe having jurisdiction in a district in British India cannot 
record a confession m a place m a Native Stale in connection with an 
offence commuted m h s distiict — 19 A L J 355 

■Who can record statement or confession —The power to record 
statements and confessions tinder this section is given to Magistrates 
not bein^. Police offi ers Magistrates who are also pol ce officers (ejS 
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paiels m Bomba)) are not comretcnt to record itatements or confeisioni 
—17 Bom 4S3 So alio I'ol ce otncer* havinf; ma(;isteinl powers have 
no power to record »talementi*—t Cal J07 

An Honorar) Mnk,iitraiei who is a member of an independent Bench 
with Min/ r/i/j power?, cannot record a confeision nr statement>-'39 
Cel 483 The rulinf; m 3 P U J 291 according to which a Honorary 
Magistrate w-ith third class power is able to record a confession is render 
ed obsolete by the present Amendment 

A Magistrate who directs the pol ce insesligition is not incompetent 
to record a statement or confession under this section Ontheotirr 
hand, It IS the duty of the Magistrate who directs a police msestigatu n- 
or holds a pieliminar) nq iiry under lliis Code to leconi statements under 
Sec t6t , It IS ins duly lo see that the accused confesses voluntaril), and 
to record hii confes'nni liutj — 5 S L. K 31 

A confeiiTon nr statement uader this section may he recorded by a 
Magistrate who aficiward* emdots ilic mqu ry or trial— 37 Cl* 467 
A Magistrate is not debarred from recording the confession of an accu edL 
person under this section 1 le ^ly because « nny be af erwaids his duty 
to hold a preliminary inqmi)— Ratsnial I3t A confession freely made 
to \ Maghtia e and recorded under this section is not madmssible if the 
Magistrate thou,,hi proper, or if it so happened that he was the only 
Magistrate to take the case and commit it to the Sessions Court— 3 C 
W N 387 The decision in 5 Cal 954 is no longer good hw 

‘May record’ —The M^gl5t^ ate mar record the_statement or con_ 
fession It IS not obligatory on the Aligisirate to do so Theie 1$ nothing 
m law to support the proposition that in order to make an oral extra 
judicial confession admissible in evidence it be reduced to writing 

The confession may be proved by the evidence of the Magistrate — 1918 
P R II , 21 Bom L. R 1065 ^per Hayward J , Sharp J Contra) , 45 
Mad 230 Contra — 49 Cal 167 where it is held that a confession not 
recorded ss pror ded th s eel oa conaot be proved by the evidence 
of the Magistrate 

Statement or Confession —The word *staten ent' means the state- 
ment of a witness and does not mean the statement of an accused person 
This section does not provide for recording any statement of an accused, 
person other than confession , the reason is that the section relates to a 
stage of the case, v z the Police investigat on stage, at which statements, 
of the accused which are other than voluntary confessions and which arc 
to be elicited by his examination are not intended to be obtained from 
him— 2 C W N 702 In other word% this section provH-s for 
recording of two classes of of thing®, viz (1) stxtemenl of a person who 
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appears before the Mag slrate as wt/ness, and (2) the confession ni 
person accused of an offenrc — 2 Bom 643 5 S L R 174 

CtJM/ra — 1893 P R 2, where it has b“en held that the distinction 
that IS made tn this section is between statements that are confessions 
and statements that are not , and not between persons by whom state 
ments of either character are made , and this distinct on is made merely 
to prescribe different modes of recording (sub section 2) and that it 
IS nowhere expressed or implied in the section that the statement of an 
accused person cannot be recorded unless it is a confession See also 
49 Cal 167 where it is laid down that under this section there can be no 
distinction between a statement made by an accused and a confession 
made by him, and that a statement made by an accused that he had com 
muted a murder must be recorded as provided by this section 

\ 7 iieii statement and confession may be recorded — A statement or 
confession must be recorded under th s section m the course of an inves 
ligation under this chapter or at any time afterwards, but before the 
commencement of the inquiry or trial Therefore where the Magistrate 
recorded confessions of the accused before he took cognisance of the 
case and before the examination of the prosecution witnesses began, it was 
held that the confessions where duly recorded under this section — 37 
Cal 467 But where during an inquiry under section 202, the Magistrate 
recorded a statement made by a person against whom the complaint 
was med It was held that the statement cannot be regarded as having 
been recorded under this section because the statement was made during 
an inquiry under section 202, when the person was in the position of 
an accused person — 32 Cal 1085 

Procedure —Under this section, m the course of the investigation, 
the Magistrate is entitled to record any voluntary statement made by 
the accused person, but he is not entitled to examine the accused person 
in respect of the facts of the case That power is given by sec 342—5 
C W N 864 Nor is the Magistrate competent to put constant questions 
on the deponent as though he were a witness, in order to elicit the truth 
out of his mouth — sC P L R 13 

It IS an improper procedure for a Magistrate'during the investigation 
of a criminal case by himself to take the statements of witnesses on 
solemn affirmation m the absence of the accused, \v ih the avowed object 
of proceeding criminally against the witnesses m case they should deviate 
from such statements in open Court — Ratanlal 66 

A Magistrate should not before recording a confession look into 
a police report to see what the accused had stated to the Police— 9 C 
L J 663 
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The Ma;; Urate should not hold out an^ inducement \\ here after 
the prisoner haJ made a ton;; confesstoiil statement, he was told by t> e 
Magistnte that if he stated all that he knew, he would then be examined 
at an approter and witness, it was held that the conduct of the MapiS' 
irate was highly improper— a We t.<37 

The Magistrate must not pit any question to the accused tending 
to incrim nate him— 3 W’eir I3<» 

Nor should the Magistrate put any improper question thus— ' It 
appears that )ou haxelcommttled murder, and absconded by escapmi. 
from custody , )ou hare now come . whsi have )ou to say T” This quolion 
was held to be highiv improper and the statement made by ihe accused 
thereupon was held to be inadmissible on the ground that such a state 
ment could not be treated at votuntanly made— 2 We r 137 

A statement cannot be said to be properly recorded under this section 
if a police officer IS present at the time and IS alloued to put questions 
to the witness* 31 Cr L J 418 (Lah) It 1$ not proper to allow the 
Pol ce Officer who brought (he prisoner to be present while the confes 
sion IS being recorded by a Muharrir, and to suggest questions to be put 
to the confessing prisoner' —C»/ G F €r* C 0 page 8, 5 A W N 321 
ConUssioni should be recorded rn open Court A Magistrate acts 
(tuproperl) lo recording the confessions at a late hour in the night, after 
(he accused had been subjected to interrogation by the Magistrate for a 
very long tune— 30 C L. J 503 Dut of course the fact of the confess on 
being recorded late at night 1$ by itself a not sufficient ground against 
Its voluntariness— 49 Cal 573 

Pou^er to administer oath — The person making a statemen under 
this Section IS 3 w tness wiihm Ihe meaning of Sec 5 of the Oaths Act, 
and therefore one (o whom oath m ght be adm nistered and a charge 
of perjury can be framed under Sec 193 I P C against the person 
making a false statement on oath under this section — 16 Mad 431 2$ 

A N’ 73 , 29 itfad Sg Contra— zj Caf 455 tSgj P R z (per 
Plowden J ) , 10 C P L R 16 

Mode of examination cf accused —The proper mode for a Magistrate 
to examine an accused person under this section is to ask him if be 
wishes to make any statement or confession If he says no, the Magts 
trate should not proceed to interrogate him, but if such person wishes 
to make any statement, the Magistrate should write down the statement 
or confession and ask the accused such questions as may be necessary 
to ascertain clearly what his meaning is— 5 C P L. R 13 , 20 O C 
136 , but the Magistrate cannot evamine him m respect of the facts of 
the case— 5 C W N 864 
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Bom 49St was held that although it was practicable to* 
record the statement m the language of the accused, the failure to do 
so would not make the statement inadmissible in evidence, if the accused 
was not injured as to his defence on the merits by such irregularity So 
also IS the view taken in 4 Bom L R 785, and 2o A L J 915 

When a Magistrate is unable to record a confession in the language 
m which It IS made, he should not emploj a Pchce officer to write 
It down The employment of a Police officer even as a scribe in 
recording a confession is objectionable-~9 C L J 55 

If the statement of the accused is conveyed to the Court through 
an interpreter, it is not necessary that the Magistrate should tecord 
the statement m the language used by the accused , the record must be- 
in the language m which it ts interpreted — 5 Cal 826 

Although the terms of sections 164 and 364 are imperative, still if 
the Magistrate instead of recording the confession himself employs a 
clerk to do so, it was held that the irregular ty would be cured by 
sec 533 by examining the Magistrate — 1909 P R 2 

Signature —The object 0/ requiring the signature 0/ an accused 
person to the record of his confession 4S probably to furnish a strong test 
as to whether the confession was voluntary and free, and to affiord him 
a locus pemtentias before the compietwn of the record, of indicetwg 
that the confession was not voluntary or was made under improper 
influence— 10 B H C R 166 The signature is taken as a voucher 
of the authenticity of the statement, and not as an admission of its 
correctness— -g C L J 55 

The confession of the accused, if not signed by the accused, or 
attested by his mark, is not admissible m evidence — 10 B H C R 166 , 
but if the accused subsequently signed the confession without objection 
as soon as it was noticed, the defect is cured by sec 533 by the 
evidence of the Magistrate as to the authenticity of the statement— 

gc L J 55 

If the accused is able to write, his thumb impression will not b^ 
sufficient — 32 Cal 55® 

The Magistrate must sign the record of confession as well as the> 
memorandum— 3 C W N 3S7 

Subsection (3)— Confession must be yolintary —A Magistrate 
can record a confession if voluntarily imde — oO C 130 No state 
ment should be recorded under this section unie s the person making 
It IS* a free agent and voluntarily agrees to have his statement taken 
down— 191S P R 16 A confession not voluntanli made is inidmissible 



SEC. 154.3 the code of criminal procedure. 


355 


m evidence— 2 Weir 137 Magisiraies acting: under this section must 
be ai^rmatwely satisfied of the voluntariness of the confession, and in 
case of doubt they ought not to record it br give the certificate — 25 Bom. 
168 And the Magistrate should ascertain the voluntariness of the 
confessional statement, at the beginning of the statement and not at 
the end— 2 Weir 136 In recording a confession, the Magistrate should 
legtn by enquiring into the point whether the confession is voluntarily 
made , where a Magistrate recorded a confession of an accused without 
first satisfying himself as to its being voluntary, and then at the end 
of it put one comprehensive question as to the nature of the confession, 
It was held that he had not complied with the provisions of this section 
—I Bom L. 7 ? 357 , IS Cr L J 633 (Oudh) In 40 Cal 873 it was 
held that the fact that the Magistrate instead of asking the accused 
about the voluntary nature of the confession at the commencement of 
the confessional statement asked him at the end, was merely a defect 
of form that did not alter the character of the confession. The present 
amendment of this section now makes it clear that the questioning about 
the voluntariness of the confession must take place before the recording 
of the confession 

“It IS desirable that Magistrates should act with deliberation in 
examining persons brought before them for the purpose of making 
confessions and should as far as possible, satisfy themselves that the 
confession is voluntary — and this not merely from the declaration of 
the accused, but from an attentive observation of his demeanour"— Ca/ 
G R Ss* C O page 8 

The Magistrate should not be content with a few formal questions 
The section contemplates that the Magistrate shall hear the confession 
first, without making any record, and shall then put questions to 
ascertain whether the confession is voluntary, and then if he has reason 
to believe that it is voluntary, he may record the confession, writ ng out 
in full every question put by him and every answer given by the accused 
and following the provisions of sec 364 The questioning of the a'^cused 
before recording a confession IS a matter of substance and not of mere 
form, and if it has been omitted, the omission cannot be cured by 
any evidence unaer sec 533— 3 L B R 173, 3 L B R 213, i 
Lah 315 

“No hlagistrate shall record any such confession, unless upon 
questioning the person making it, he has reason to believe that it was 
made voluntarily It 1$ the invariable practice of the Deputy Magistrates 
in the Province to ignore entirely this provision of the Code It is 
considered sufficient to make use of a stock phrase which to this instance 
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runs ‘I am a Magistrate ; tfyou want to make any statement of your 
own accord, you may do so , do not make any statement which you have 
been tutored by others to make' and then follows the story jof the crime 
without any answer whatever to the Magistrate’s formula To my mind, 
a Magistrate might just as well say to the accused ^'^hocus goats'* or 
^'abracadabra ’* Such phrases would be as much a compliance with the 
terms of S 164 (3) as any formula now w vogue What is meant by the 
Code IS that the Magistrate should ask the accused some such question 
as “why are you confessing > Are you sorry for your crime or is that 
some one has told you that you will gam something by a confession;” 
and to refuse to proceed with the recording of the confession until he 
has had a satisfactory answer to his question The attention of the 
Magistrates has been drawn several times to this defect in the proce 
dure, but the comments of the Court have invariably been completely 
Ignored In my view, the Local Government should take steps to see 
that Magistrates understand the requirements of S 164 (3) and that if 
Magistrates fail 10 observe them, they are severely reprimanded”— 
per Roe J in iS Cr L J 72* (Pat ) 

In order to ascertain whether the confession is voluntary, the Magis 
trate is bound to question the accused closely as to his motive m making 
a confession, and if he fails to do so, he has no jurisdiction to say that 
he IS satisded as to the voluntary nature of the confession-^/bid 

Nq express form of question is prescribed, and the extent to which 
the Magistrate should question the accused must largely depend on the 
particular facts of each case There are cases which on the face of them 
attract the suspicion of a Magistrate, and there are others which do not 
attract any suspicion at all, and it is impossible to lay down any hard 
and fast rule on the subject The Court roust in each case 'atisfy itself 
that the hlagistrate honestly believed and took steps to ascertain that 
the confession was a voluntary one — 4 P L. T 279 

When a confession made by the accused is alleged by him to have 
been obtained by ill treatment or other improper inducements, the Court 
should carefully inquire into the truth of such allegations— S B H C. R 
126 ; and it will not be presumed that it was so induced— 11 B H C. K 
137 , and if the Court sees any ground of exclusion mentioned m sec 24, 
Evidence Act (inducement, threat, promise), it may reject the confession, 
though the confession appeared to be voluntarily made at the lime of 
record— *1887 P R 5* 

Merc subsequent retraction of a confession duly recorded and certiHed 
IS not enough to show that it was not made voluntarily— 25 Bom 168. 
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Thf memorandum annexed to a record of confession is not a conclu* 
si\e evidence of the fact ihit the confession was voluntarily made, so as 
to preclude the Court of Appeal from inquiring into the nature of the coo 
fession to see whether it was voluntary or not — 9 C. L J. 663 

Confession of accused In Police eoslodj —A confession obtained 
after the accused had been In custody for some time is always open to 
grave suspicion— 9 Alt 53S,6C\V.K 3S0 When a Magistrate records 
the confession of a person who has been m police custody, he should 
ascertain and record the period during which the accused had been in. 
custody, to satisfy himself whether the confession was voluntary or not — 
35 Dorn 543 The fact and duration of Police custody has a material 
bearing on the question whether a confession is voluntary or not — 13 
C. W N S6t , but a confession cannot be rejected on the sole ground that 
the accused had been a long lime in police custody — Ratanlal 730 

A prisoner in police custody who is brought before a Magistrate to- 
have his confession recorded, does not cease to be m police custody,, 
merely because at the time of recording the confession there is no police 
oflicer in the room— Ratanlal 65$. Even if the accused is in the 
custody of a pol ce oHicer when he makes the confession, yet the confes- 
sion being made before a Magistrate is oot excluded from being given in 
evidence by anything contained m sec. 36, Evidence Act, when proved 
by the evidence of the Magistrate— 1918 P R ii (following 1S81 P 
R 31 ) 

UemoTauduni — A confession without a memOTandum that it is 
voluniarily made is bad m law, and cannot be admitted m evidence— & 
Bom 328 , I Bom 219 , 7 C W N 220 , and the want of memorandum 
can be cured, if at all, only by the Sessions Judge taking evidence during 
the trial that the accused had made the statement— 5 Cal 95S , 
32 Mad 15 

The memorandum is required only m case of confessions made by the 
accused A statement of witness need not be appended by a memorandum 
that such statement was made voluntarily — 27 Cal 395 

A confession does not become unworthy of evidence, merely because 
the memorandum required by law to be attached thereto has not been 
writien m the exact form prescribed — 3 All 338 It is sufficient if it 1$ m 
substance the same as that given in this section 

If however the memorandum omitted to state that the confession was 
voluntarily made, it was held that the Magistrate omit ed to observe a 
most important provision of this section, and the confession was there 
fore not admissible in evidence— 3 Weir 140,2 C W N 702 (717), but the 
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defect would be cured by sec 533 if the Magistrate afterwards deposed 
that he believed that the confession was voluntarily made — 20 A L. J 
915 ; 3 C \V N 702 (714) 

Under this section as now amended the Magistrate must give warning 
to the accused that the confession may be used against him, and the 
memorandum also should record the fact that the warning was given 
Omission of such record will make the memorandum defective, but the 
defect may be cured by sec 533 if the Court on taking the evidence of 
the Magistrate is satisfied that the warning required was actually given— 
^ P L T 773 

It IS most advisable, although the law does not require it, that the 
Magistrate should record a memorandum of enquiry showing what steps 
he has taken to fully satisfy himself that an accused person is confessing 
voluntarily — 2 Lah 129 The present amendment of this section has 
made an express provision to this effect 

But the memorandum need not set forth the circumstances under 
which the confession was made Thus, an omission to state m the 
memorandum that the accused was not in police custody at the time 
when the confession was made, does not make the confession invalid— 
Ratanlal 534 

An English memorandum as required by sec 364 is not necessary lO 
respect of a confession under this section — 14 Cal 539 

Refuial to make a memorandum —Where a Magistrate who recorded 
the confession of an accused refused to make the memorandum on the 
ground that the confession was not made voluntarily, it was held that 
under sec 533 the confession could be admitted m evidence during the 
trial when the Magistrate who recorded it proved that it was made 
voluntarily— 8 O C 395 Where the Magistrate refused to make a 
memorandum on the ground that the accused had been in police custody 
for 5 days before he was produced before him, and that there was a 
proposal on the part of the pol ce to treat the accused as an approver, 
but there was no evidence that the proposal was communicated to the 
accused, U %vas held that the ground was not a valid ground and the 
Sessions Judge ought to have proceeded in the absence of the memoran- 
•dum to take evidence under sec 533 whether the confession was duly 
made — 22 Mad 15 

Explanation— Mogtstrate withontjansdiction— Power of Police 
officers ~A statement or confession can be recorded by a Magistrate 
although he has no lunsdiction m the case (3 P L J 291) But a 
Magistrate not having junsdic lon can record the statement of a witness 
under this section, if the witness appears voluntarily before him, and is 
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^ot brought before him by the police— 29 Cal 483 But this section 
will not empower a police officer to compel a witness to go to a local 
I'Magistrate not competent to deal with *he case, and to get the statement 
recorded — Ratanlal 46S 29 Cal 463 Such a course wiU defeat the 
object of sec 162, which declares that the police officer shall not record 
any statement made to him by a person under evaraination Where the 
police officer has reason to believe that the witness is likely to be gained 
over by the accused, the proper course is to send the accused and the 
^witness to the Magistrate having jurisdiction without delay — 29 Cal 483. 


165 ( 1 ) Whenever an 

h, offirer in charge 
.a.llc...tnr.r ^ 

station, or a poltce-officer 
making an investigation con 
siders that therproduction of 
any document or thing is 
necessary to the conduct of 
an investigation into anj 
offence which he is authorized 
to investigate, and there is 
•reason to believe that a person 
to whom a summons or order 
under Section 94 has been or 
might be issued will not or 
would not produce such 
document or thing accord- 
ing to the directions of the 
summons or order, or when 
such document or thing is 
not known to be in the 
[possession of any person, such 
officer may search, or cause 
search to be made, for the 
same, m an> place within 
the limits of the station of 
which he is in charge, or to 
Avhich he is attached 


166 (i) Whenever an 

officer iti charge of a police 
station, or a police officer 
inal tn^ an investigation has 
t easonahle grounds for believing 
that an} thing necessary for the 
purposes of an investigation 
into any offence which he is 
authorised to investigate may 
be found in any place within 
the limits of the police station 
of which he is in charge, or 
to 71 hteh he is attached, and 
that such thing cannot in his 
opinion be otherwise obtained 
without undue delay, such 
officer may , after recording 
in uritnig the grounds of 
hts belief and specifying in 
such uriting so far as possible, 
the thing for v. Inch search is 
to I e made, search, or cause 
scotch to be made, for such 
thing in any place « ithin the 
Itnitts of such station 
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(2) Such officer shall, if (2) A police officer proceed 
practicable, conduct the search tng under sub section (/) skally 
in person t/practtcable, conduct ike searek 

tn person 

(5) If he IS unable to con- (3) If he is unable to con 
duct tie search in person, duct the search in person, 
and there is no other person and there is no other person- 
competent to make the searcli competent to make the search 
present at the time, he may present at the time he may 
require any officer subordinate after recording in writing hts 
to him to make the search, reasons for so doing require 
and he shall deliver to such any officer subordinate to 
subordinate officer an order him to make the search, and 
in writing, specifying the he shall deliver to such sub* 
document or thing for which ordinate officer an order in 
search IS to be made, and the uri^ing, specifying the placr 
place to be searched , and such to be seniehed and so far 
subordinate officer may there as possible the thing for which 
upon search for such thing in search is to be made and such 
such place subordinate officer may there 

upon search for such thing tn 
such place 

^4) The provision of this (4) The provision of this 
Code as to search warrants Code as to search warrants 
shall, so far as may be, apply and the geimal provisions as- 
to a search made under this to searches contained in Section 
section Section loj shall so 

far as may be, appi} to 
a search made under this 
section 

(5) Copies of any record made under sub section (/) or 
sub section (j) shall fori/nvith be sent to the nearest Mogis 
irate empowered to tale cogntztnce of the offence and the 
owner or occupier of the pi ice seirchcd shall on application 
be furnished with a cop^ of the same by the Magisitaie 
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Provided that he shill pa} for the same unless the MagiS’ 
trale for some special reason thinks fit to furnish it free of 
cost 

Chaoi^fl —The changes m this teciton as shown by the italicised 
words ha\e been introduced by sec 36 of the Criminal Procedure Code 
(Will of >923) For reasons see below 

Sob lection ( 1 )— Oeneral search — Frofn a coinpanson of the old 
and new sections it will be seen that prior to the present amendment, 
this section spoke of a sptciju. document or thmR which might be the- 
sub/ect of a sammons or order under section g4 it did not authorise 
a general starch on the chance that some ihinfT might be found— 3? 
Cal 3045 »6 C \V N 1078 33 All 14 , 35 M L / 127 The section 
spoke of a particular document or tliintr which was necessary to the 
conduct of an investigation into an ofTence, and did not authorise a^ 
search for 36 Cal 433, or for stolen property generally 

—41 Cal aSr, or for ‘stolen property relevant to the case —16 C W 

N toys 

The present section as amended departs from the language of 
see 94. and speaks of ‘anything* necessary for the purposes of an 
investigation, thus authorising a general search 

"Suggestions have been made that section 165 as redrafted b)' 
the B II goes too far and that it should only permit a *earch to be 
made for something speciHed We think the utility of the section 
would be largely impaired if effect were given to these suggestions , but 
We have provided a safeguard by requiiing that an ofh er acting under 
Sub section (/) or sub section f 7) wor-</rrt ■aintin^ /its reasons for 
making a search or requiring a search 10 be made — Report of the fome 
Committee (1922) 

It should be noted, however, that tn sub sect on (3) it is laid down 
that the thing shall be specified as far as possible 

"Withmthe limits" —A Station House officer has no power to 
make a search beyond the locallimits of his own circle— 8 S L R i, 
1918 M W N 525 = 24 M L. T 96 Such a search is illegal andi 
res stance to such search IS not an offence — 13 A L J 691 If it is 
necessary to make a search within the Iimicsof another police station, the 
procedure of sec 166 should be followed 

Who shall conduct the search —Sub section (2) lays down that 
the ofilcer in charge of a Police station or the investigating ofHcer must 
"conduct the search in per»on " But this does not mean that the 
ofhcer must himself make the search te ransack boxes examine the 
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‘ room, dig up the floor or otherwise seek for the property. Nor is it 
necessary that all these processes should take place under his eye There 
’ fore where the Inspector remained outside the house, while the actual 
search was being made ms»de by two Constables, n was held that the 
Search was not Illegal, All that the section means is that the officer 
should go to the spot and exercise a general superintendence over the 
search, in contradistinction to the cases where he is unable to go to 
the spot and deputes a subordinate by a written order to conduct the 
search m his place -23 M L J 445 (dissenting from 17 M. L J 323, 
' wherela search made by a Constable inside the house while the Inspector 
was seated outside, was held to be illegal as not being conducted m 
( person by the Inspector) 

""'The Magistrate cannot condoct the search under this section Thu 
^e^tion speaks of a search made by a Police officer and not by a Magis 
Irate— 36 Cal 433 The Magistrate can conduct a search only under 
section 103 ' 

Sah section ( 2 )— Order in writing —If the officer cannot himsell 
go to the spot he can depute a subordinate, but the deputation must be 
by an o>’der tn wrtUng A Constable making the search without such 
a written order does not lawfully exercise the power of a public servanti 
and resistance to such search is notan offence— 7 N W P H C R 
409 , 6 C L J 7S3 . 8 S L R t , 13 A L J 691 

Sahsection ( 4 )— Necessity of Search warrant —A subordinate 
Police officer may, however, without a warrant enter a house m search 
of a person who is charged rviih having committed a cognisable nllence, 
but he is not empowered to enter a house, vrithout a search warrant, m 
search — 7 B H C R 50 

Witnesses to the search — Prior to the present amendment it was 
• held that the failure to call inhabitants of 1he locality or witnesses to the 
search did not m^ke the search illegal, because the provisions of section 
103 did not apply to a search under this section— 23 M L J 445 This 
lulmg IS now rendered obsolete by the present sub section (4) which makes 
the general provisions of searches under secs 102 and 103 applicable lo 

JeareWs under this section 

I 

Damages for Illegal search —A Police officer cannot investigate 
^ into a non cognisable case without the order of a Magistrate (sec iS 5 ) • 
nor can he make a search m respect of it, because he can make a search 
only in those cases which he can investigate Therefore, a Police officer 
making a search into a non cognisable case without being authorised by a 
'.Magistrate is liable lo be sued for damages— 24 Cal 691 
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Bat a person who assists m the conduct of a search by a Police 
-officer entitled to make a search is not liable in damages for illegal 
search— 42 Mad 446 

Where a Pol ce officer makes a search for specific stolen property 
J'ona fide, the person whose premises are searched is not entitled to 
damages— 35 M L J 127 

166 (0 An officer m charge of a police station or 

\\ h*n aificcr in ^ officer uot being belou) the tank 
’BMV'reVniM* anottiVr 1" <*/ ^ suh mspector making an investigation 

<l(fue>earcti warrint _ , . 

may require an officer in charge of 
another police station, whether in the same or a different 
district, to cause a search to be made in any place, in any 
case in which the former officer might cause such search 
to be made, uithin the limits of Ins own station 

(2) Such officer, on being so required, shall proceed 
according to the provisions of section 165, and shall forward 
the thing found, if any, to the officer at whose request the 
•search vas made 

(3) Whenever theic :s reason to believe that the delay 
occasioned by requiring an officer tn charge of another police 
station to cause a search to be made under sub section (/) might 
result tn evidence of the commission of an offence being con 
cealed or destroy ed, it shall be lawful for an officer tn charge 
of a police station or a police officer making an investigation 
under this Chapter to search ot cause to be searched, any place 
in the limits of another poltu station, tn accordance with the 
provisions of Section 165, as if such place wete aithin the 
limits of hts own station 

(4) Any officer conducting a search undei sub section (/) 
shall forthwith send notice of the search to the officer tn charge 
of the police station within the limits of which such place is 
situate, and shall also send with such notice a copy of the list 
{if any) prepared under Section joj, and shall also send to 
the nearest Magistrate empoiiered to take cognizance of the 
offence, copies of the records referred to tn Section 165, sub 
sections (/) and (j) 
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Scope —Prior to ihe present amendment, the first few hoes of this 
section ran thus —“whenever it appears that any investigation under this 
chapter cannot be completed* etc , te this section applied only to 
investigations /Aw and gave no authority to a M2gisttate 

to remand an accused person to custody in proceedings under Chapter 
VIII, in order to enable the police to arrest other persons jointly accused 
with him— 5 Bom L R 27 , 8 C W N 779 , 39 Mad 928 , 36 All 262 
These rulings are no longer good law, because the words ‘ under this 
chaptei” have now been omitted by the Amendment Act of 1923 

24 hours fixed hy sec 61 — Having regard to the provisions of this 
section and sec 61 and to the requirements of justice, the intention of the 
Legislature is that accused persons should be brought before the 
Magistrate competent to try or commit with as little delay as possible— 
II Mad 9S 

“Forward the accused to the Magistrate’’ —Before a htagistrate 
remands an accused person to police custody, the accused must be 
produced befo're him— 16 C W N 145 Where the accused is not 
brought before the Magistrate, it is tUegal for him to remand the prisoner 
on the application of (he police— 1867 P H 39 

Sobssction Magistrates power to detain —Under this section 
a Magistrate, on a mere persual of the entries in the Police diaries, may 
from time to time authorise the detention of the accused for a term not 
exceeding 15 days on the whole Thereafter he can under sec 344 by a 
warrant, remand the accused for any term not exceeding 15 days at a 
time, if there is sufficient evidence to suspect that the accused has 
committed an offence and that further evidence may be obtained by such 
remand — 36 Cal 166 

The power under sec 167 'S given to detain the prisoners m custody 
while the police make the invest gation and before the inquiry , but the 
custody mentioned m sec 344 is quite diffeiem and is intended for under 
trial prisoners, when the mqmry or trial has begun or is about to 
begin— II Mad 98 , 3 j Bom 32 

Under the proviso to thw subsection newly added, the power of 
detention is confined to first class Magistrates and second class Magis 
trties specially empowered 

Period of detention — The period for which a Magistrate can autho 
rise the detention of the accused in police custody is under this section 
15 days on the whole— 33 Bom 32 5 Bom H C R 3 * > n Mad pS r 
19 W R 36, 1902 P R 34 

In ordering further detention when there are good reasons for it, a 
magistrate should invariably limit the term as much as possible to mhak 
may be necessary for the-object m new — ii W N 354* 
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Sabsection ( 3 )— Qroanda of detention .—Where a Magistrate orders 
the detention of an accused person in police custody, he must record 
sufficient reasons for the same — 23 Bom 32 , 16 C W N 145, and m • 
recording the reasons for detention» he should note all the information 
that he IS able to obtain nn the subject — 15 A W N 59 

By requiring the Magistrate to record his reasons in case of 
sanctioning detention m police custody the law contemplates that 
the Magistrate should consider whether on the facts placed before 
him, there are good grounds for allotving such detention There 
must be at least something to satisfy the Magistrate that the presence 
of the person arrested would, during the police invest gation, assist in 
some discovery of e%idence— tt C W N 554 The reasons which 
are to be recorded must be seasons showmy, the particular necessity 
which exists in each particular case for leaving the prisoner tn the 
hands of the Police Under no circumstances should an accused person 
be remanded to police custody unless it is made clear that hts presence 
IS actually needed m order to serve some important purpose connected 
with the completion of the enquiry— 15 A W N 59 

Thus, when the accused had confessed before the Magistrate and had 
pointed out some of th* properties stolen and was waiting to do more, 
but was unable to do $0 because the police were by law unable without a 
special order to detain him, it was held that an order fur detention should 
be made— It C W N 554 If in a case into which the police are 
enquiring, the suspected persons have voluntarily offered to conduct the 
police to a place where the stolen property may b* found, but such an 
offer cannot be carried into execution within the limited period of 
24 hours, the power to detain under this section may be rightly exercised 
— 3N W P H C R 27s 

But the fact that the accused is wanted by the police for the purpose 
of pointing out (he places through which he passed on his way to commit 
a dacoiiy, or for the purpose of obtaining his idem ficatio'' in the viJlaee, 
IS not a sufficient reason for sanctioning detention — 7 C W N 457 So 
also, It would be improper for a Magistrate to sanction the detention of a 
person m police custody so that he may be forced to give a clue to stolen 
property— 3 N W P H C R 275 , or on a mere expectation that t me 
will show his guilt— 1872 P R 17 , or simply for the purpose of verifying 
his confessions recorded under sec 164 — 7 C W. N 220 

168 When any subordinate policc'Officer has made any 

Report of investiee* investij^ation under this Chapter, he 

tiofi by subordinate , „ ^ , w /• . 

peiiceoiiieer shall report the resuU of such invcstiga 

tion to the officer in charge of the ^olice*5tatioa 
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executed it, and shall then send to the Magistrate the original 
with his report. 

“On a day fired *’ — A recognisance taken from a prisoner binding him 
to attend the Court should specify a particular day for his attendance— 
II \V. R. 47 . 

The police should not bind over witnesses to appear and give evidence 
long after the prisoner is brought before the Magistrate— 6 W. R 52^ 

Right of accased to copy of charge sheet at the beginning of 
trial . — A Magistrate is entitled to refuse to give the accused, at the 
commencement of the trial, a copy of ihe Police charge-sheet, which 
contains the whole of the prosecution evidence and extracts, if not copies, 
from the police diaries— 19 Mad. 14. 


171. No complainant or witness 
his Way to the Court of the Magistrate 
shall be required to accompany a police- 
officer, 


or shall be subjected to unnecessary restraint or incon- 


CompI Blntnts and 
wltnesrea not to be aub- 
Jected to restraint. 


ventence, or required to give any security 
for hU appearance other than his own 
bond ; 


Recusant complainant 
or witness may be for- 
warded In custody. 


Provided that, if any complainant or witness refuses to 
attend or execute a bond as directed in 
Section 170 , the officer in charge of 
the police-station may forward him in custody to the Magis- 
trate, who may detain him in custody until he executes such 
bond, or until the hearing of the case is completed. 


Unnecessary restraint Where a witness was kept under police 
surveillance for about four days, it was held that there is no warrant m 
the law to keep a witness under such unnecessary restraint and that under 
such circumstances the evidence of the Witness could not be accepted as 

given voluntarily — 4 C W. N, 49. 

172. (i) Every police-officer making an investigation 
D..,y o. pr.c..dln,. Chapter shall day by day 

In iflVMiiyaUon. enter his proceedings in the inv'cstigation 

in a diary, setting forth the time at which the information 
reached him, the time at which he began and closed his 
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Jnvestj’gatjon, the place or places v/sited by him, and a 
statement of the circumstances ascertained through his 
investigation. 

(2) Any Criminal Court may send for the police-diaries 
of a case under inquiry or trial in such Court, and may 
■use such diaries, not as evidence in the case, but to aid 
It in sucli inquiry or trial. Neither the accused nor Ills 
agents shall be entitled to call for such diaries, nor shall 
he or they be entitled to see them merely because they 
are referred to by the Court, but if they are used by the 
police-officer who made them, to refresh his memory, or if 
the Court uses them for the purpose of contradicting such 
ipolice-officer, tlie provisions of the Indian Evidence Act, 
1872, Section 161 or Section 145, as the case may be, 
-shall apply. 

Diary to be kept properly —Though Police diaries are not evidence 
in the case against the accused, still it is very essential for criminal Inals 
that they should be properly kept m (he manner provided by the Code, 
.and Magistrates should enforce the observance of taw in this respect— 
(86? P. R 39 See also Punj Ctr. p. 174 

It IS incumbent upon a Police officer who investigaies a case under 
•this chapter to keep the dnry as provided by this section, and.the omission 
to keep the diary deprives the Court of the tery valuable assistance which 
such diaries can give, if legitimately used— 1918 I*. R. i6 

*‘Conrt may xeud for diaries ’ —Sessions Judges should not issue a 
general order directing the Police diaries in all cases committed for Inal 
to the Court of Session and in every ciimina! appeal, to be transmitted to 
them. They are only .authorised to send for the diaries of cases under 
trial before them, if they think it nccessai) in such cases topersuetbe 
■diaries — 19 All 390 
Use of diary — 

Diar) Ttot an evtdfnct m t^e cast —Police Diaries are rot original 
evidence of the matters contained therein— 44 Cal 576 (P. C ) ; 21 All. 
159 ; 2 Weir 143 The Court should not take the facts and statements 
contained in the diaries as the material which would help it to come to 
a finding, for this would be uimg the diary ** an evidence 10 the case — 
to C W. .\. 600 ; nor should the Coart make a junjtcary of the coolerfi 
of the diary and make it a part of the icdgceni, for that would alto trake 
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the statements contained in the diary virtually a part of the evidence in 
the case — 14 AW N 155 But the diaries can be put in evidence 
if the persons who wrote them ate called as wiinesses to prove 
the facts contained in such reports— 3 Weir 142 , 3 A W N 145 , 27 
Cal 295 

The diary may be used for the purpose of assisting the Court m the 
inquiry or trial, or as suggesting means of further elucidating points 
which need clearing up and which are material for doing justice between 
Crown and the accused— 44 Ca) 876 (P C) , 19 All 390 , 2 P L T 223 , 
14 A W. N 155 , 23 Cr L J 351 (Lah ) , or for the purpose of seeking 
for sources and lines of enquiry and for the names of persons who maj be 
m a position to give material evidence— 

[/se dy Police officer for refreshing tnemory or by the Court to conlra 
diet the Police officer — A Criminal Court may permit the police officers 
who made the special diary to look at u for the purpose of refreshing h s 
memory, or may use it for the purpose of contradicting such police 
officers A special diary cannot be used to enable any witness other thm 
the Police officer who made it to refresh his memory by looking at it, and 
It cannot be used to contradict any witness other than such Police officer 
— 19 All 390, 44 Cal 876 (PC) It 15 illegal to use police diaries 
for the purpose of contradicting the evidence of prosecution witnesses—' 

3 A W N 37 

But Che accused IS not entitled to insist that a Police officer should 
refer to the diary to refresh his memory — 8 Cal 154, nor is the Judge- 
bound to compel the witness to look at the diary to refresh his memory— 

8 Cal 739 

The diary is permitted to be used for the limited purpose of contradict^ 
ifig the police officer, and not for the purpose of corroborating him— 2 
P. I-. T 323 But where independently of the police diary wrongly relied 
upon by the Court below, there was ample legal evidence to corroborate 
the prosecution case and to sustain the conviction, the High Court in 
levision condoned the irregularity and refused to interfere— /^rrf 

Accused not entitled to copy of diary —Neither the accused nor 
his agent is entitled to a copy of the special diary or of any part of it His 
right IS limned to only m certain cases. Where the diary is 

used by the Court for the purpose of enabling ihe Police officer who made 
It to refresh his memory, or for the purpose of contradicting him, the 
provisions of sec 161 of the Evidence Act apply, and the accused or his 
agent is entitled to see (but not to get a copy) such diary and to crosS' 
examine such Police officer thereupon— 19 AH 390 
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Content* of the DSary—Statemeati tinder sec 161 —Statements 
made to a 1 o1 ce oTicer by a person whom he ts examining under sec 161 
should not be recorded in the special diar>— 33Cal 1013 20 Cal 642 
■Centra— tg t\\\ 390 

173 (i) Evert investi(;ation under this Cliapter shall 

R«p»rt oi police he completed without unnecessary delay 
'*”*'*'^ and, as soon as it is completed, the 

•officer in charge of the police station shall — 

(n) forward to a Magistrate empowered to take cogni- 
sance of the offence on a police report a report, 
in the form prescribed bj the local Government, 
setting forth the names of the parties, the nature 
of the information and the names of the persons 
who appear to be acquainted with the circums 
tances of the case and stating whether the 
accused (if arrested) has been forwarded in 
custody, or lias been released on his bond, 
and if so whether with or without sureties, 
and 

{b) coiHinuntcate, tti such viannet as via} be prescrtl ed 
by the Locil Goxernment, the action taken by hint 
to the person tf am by vhom the vifonnation 
relating to the covwitssion of the offence £ as first 
given 

(2) Where a superior officer of police has been appointed 
under Section 158 the report shall in any cases in which 
the Local Government by genera! or special order so directs 
be submitted through that officer and he ma^, pending the 
orders of the Magistrate direct the officer in charge of the 
police station to make further investigation 

(3) Whenever it appears from a report forwarded under 
tthis section tliat the accused has b“en released on his bopd^ 
the Magistrate shall make such order for the discharge of 
such bond or otherwise as he thinks fit 
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judicial order dumii* nc a complaint which can be reviewed by the 
Senioni Judge under lec. 437 (now 436) of the Code— Ratanlal 52f. 

174 (i) The officct in charge of a police*stat/on 

relict tnquir* and otlicf poHcc officcf Specially 

irpMitniBicidt.ttc. cmpottcicd b)' the Local Go\crnment 
in that behalf, on receiving information that a person — 

(n) has committed suicide, or 

(^) has been killed by another, or by an nnimal, or by 
machiner)', or by an accident, or 
(r) has died under circumstances raising a reasonable 
suspicion that some other person has committed 
an offence, 

shall immediately give intimation thereof to the nearest 
Magistrate empowered to hold inquests, and, unless other* 
wise directed by any rule prescribed by the Local Government, 
or by any general or special order of the District or Sub- 
divisional Magistrate, shall proceed to the place where the 
body of such deceased person is, and there, in the presence 
of two or more respectable Inhabitants of the neighbourhood, 
shall make an investigation, and draw up a report of the 
apparent cause of death, describing such wounds, fractures, 
bruises and other marks of injury as may be found on the 
body, and stating in what manner, or by what weapon 
or instrument (if any;, sucli marks appear to have been 
inflicted. 

(2) The report siiall be signed by such police-officer and 
other persons, or by so many of them as concur therein, and 
shall be forthwith forwarded to the District Magistrate or the 
Sub-divisional Magistrate. 

(3) When there is any doubt regarding the cause of 
death, or when for any other reason the police-officer con- 
siders it expedient so to do, he shall, subject to such rules 
as the Local Government may prescribe in this behalf, 
forward the body, with a view to its being examined, to 
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( 4 ) A co^y of any teport forwarded under this section shall 
'on application be furnished to the accused before the commenci 
vtent of the inquiry or trial; 

'Provided that the same shall be pend for unless the Magis 
hate for some special teason thinks jit to furnish it free of 
cost 


Change —Clause ( 6 ) and subsec..ion (4) have been added by sec 4^ 
of the Criminal Procedure Code Amendment Act, 1923 ‘The principle 
change effected is to prescribe that the Police shall communicate the 
result of their investigation to the person by whom the first information 
was given '—Statement of Objects and Reatons (1914) 

Police report —It is the doty of the Police to make a report m every 
investigation under this Chapter Where the accuseu gave information 
to the Police of the commission of a non cognisable offence, and the Police 
obtained the authority of a Magistrate under section 155, to invest 

making any report instituted proceedings agsost 
the accused under section I I P C which ended m bis convtcUoo t 
was held that the conviction was illegal, m the absence of a Pol ce 
report under this section- t? Bom L R G9 

There IS no legal limit to the number of invent gallons which 
held into a crime, and when one has been completed by the submiss on 
of a report under this section, another may be begun on further infoto* 
tion received— 35 \I L J 127 


The report must set forth ihc nature of the information' A report 
which omits to set forth the information is defect ve, and a Magistrate 
taking cognisance of a case on such repi>rt acts illegally — 37 Cal 49 
On receipt of a police report under thi\ section the Magistrate can 
take cognisance of the case under sec i9o(4)\ If mstea^^f_doing so, the- 
Magistrate proceeded to make over the case t^ si Magistrate 

for enquiry and report as though the matter he '' ,^ih was on 

a complaint under sec 3oo, helti that the proceedinb^ Nagistrate 

were irregular— 40 Cal 8 S 4 P 

The report made by a Police officer under this secti^ ,s not a public 
document within the meaning of Sec 74 of |the Lvideno* Act, and th*' 
accused is not entitled to get a copy 01 the report before tual— 20 Mad 
189 

Order to strike off case — A Magistrate s order d rectmg a cast- 
repotted to him by the Police under this section, to be struck off is not a 
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Magistrate may cause the body to be disinterred and 
examined 

Jarisdiction of Fresideney Magistrate —The Presidency Magis* 
Irate is not ousted of his jurisdiction to ho!d a preliminary inquiry into a 
charge of murder, because the Coroner has held an inquiry into the 
cause of death and has committed the accused to the High Court under 
sec 25 of the Coroner’s Act (IV of 1871) — 16 Bom 159 , 31 Cal. i 
Ratanlal 540 

Power to disinter corpses — A Police officer making an investigation 
under this section has no power to cause a dead body which has been 
already interred to be disinterred m order to examine it Such power is 
conferred on a Coroner under section ti of the Coroner’s Act (IV of 1871) 
and on a Magistrate holding nn inquest under the present section. 

Revision — Proceedings under this section are now liable to revision 
by reason of the omission of subsection 3 of section 435, by the Amend- 
ment Act of 1933 

But there is nothing in this section to require that a Magistrate hold 
mg an inquiry under this section 1$ bound to make a report or come to a 
finding The inquiry under this section into the cause of a suspicious 
death is not a judicial proceeding and where he sent a report of the result 
of his inquiry to hts executive superior (the District Magistrate) the High 
Court could not call for it under sec 435—3 Cal 742 , Ratanlal 843. 
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(2) If the facts do not disclose a cognizable offence to- 
which Section 170 applies, such persons shall not be required 
by the police-officer to attend a Magistrate’s Court. 

Paaishment A person who fails to attend in obedience to the 
order issued under this section is punishable under sec. 174 I. P. C. 

It should be noticed, however, that the word 'truly' which has been- 
t omitted from sec. i6( is still retained under this section, probably through 
oversight 5 but whether retained through oversight or otherwise, the 
word cannot be ignored, and a person giving false answers to questions 
put to him IS liable to prosecution for giving false evidence, under sec. 
193 1 . P. C. If he refuses to answer the questions, he is punishable 
under sec 179 1 . P. C. 

It should be further noted that the obligation to answer truly all 
questions attaches only to the persons summoned by the Police offi cer. 
If a person voluntarily comes forward without any summons, and malccs 
false statements, he cannot be prosecuted for perjury —33 Cr. L. J 8^ 
(Lah.). 

Becord of stateueot i*-The statement of witnesses examined at the 
inquest may be recorded verbatim in the report— 1911 M. VV. N. I3&< 

176 - (l) When any person dies while in the custody 

Magistrate 

into cause Of death. empowered to hold inquests shall, and, 
in any other case mentioned in Section 174, clauses («) (^) and (c) 
of sub-section (i), any Jfagislrate so empowered may hold 
an inquiry into the cause of death either instead of, or in 
addition to, the investigation h«.*|d by the police-officer, and, 
if he does so, he shall have air the powers in conducting it 
which he would have in holding an inquiry into an offence. 
The Magistrate holding such an /nquiry shall record the 
evidence taken by him in connection therewith in any of the 
manners hereinafter prescribed according to the circumstances 
of the case. 

(2) Whenever such Magistrate considers It expedient to 
.. . ^i.i .... make an examination of the dead body 

eorpte§. of any person who has been already 

interred, in order to discover the cause of his death, tho 



''PC. l?o] Tur CODl OJ CRIMINAL I ROCEDUI I 387 

Ihc local hrnus of whose jurisdiction the oficrcc abetted ttas 
committed 

(^) A charge of rccciMnu or retaininfj stolen goods may 
be inquired into or tried either by the Court within the local 
limits of whose jurisdiction the goods \\crc stolen, or by any 
Court «Mthin the local limits of ivhosc jurisdiction any of 
them were at any time dishonestly received or retained 

(c) A charge of wrongfully concealing a person known 
to ha\c been kidnapped may be inquired into or tried by 
the Court within the local limits of whose jurisdiction the 
wrongful conceilmg, or by the Court within the local limits 
of whose jurisdiction (lie kidnapping, took place 

Scope of scclion— Foreign territory —The Code e«tendf only to 
British territory, and the prerent section assumes the offence therein 
indicated to have been committed m a local jurisdiction created by the 
Code. Thus, where a fore gn subiect m a foreign territory instigated the 
commission of an olTence which was m consequence committed m British 
territory, it was held that the instigation not hiving taken place in anydis 
trict created by this Code, the instigator nas not amenable to the jurisdic 
tion of a British Court— to B H C R 3S6, 1878? R 20 When a house J 
breaking took place m a district in British India ,and a person residing 
»n a Native state IV3S found to be m possession of the stolen propertyr 
Aelii, that that person was not triable by the British Courts — 2 Lah L. 

J 348 The operation of this Code cannot be extended beyond British 
territory, so as to give jurisdictien to a British Court to try a person 
residing outside British India for the offence of retaining stolen property 
although the theft of those properties might have taken place in British 
India-l8C W N 1178, 9 A» 5*3 , 4 B H C K 38 In at M L J 

44r, however, It was held that a Native Ind an British subject found m 
the Native State m possession of property stolen in British India could be 
tried under this section, but a certificate of the Political Agent under sec 
188 would be necessary 

If, however, the contrary things happen, t e if the theft takes place 
outside British territory, and the stolen property is brought within Brit sh 
India, the offence of retaining stolen property may be tried in British 
India, although the offence of theft which was committed outside British 
India cannot be tried here— 10 Bom 186 , i Bom 5° , Cal 307 
[Contra— -5 Bom 338, 2 Weir 145, where it has ben held that such persons 
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The primary consequence should be taken into consideration in determin 
mg the jurisdiction. Thus, where an accused living in Nandyal was 
appointed agent for the sale of the oil of the complainant living in Madra«, 
and when called on to account the accused failed to do so, it was held 
that the offence of criminal breach of trust was triable at Nandyal and 
not at Madras, because the firm’s loss at Nandyal was a primary conse- 
quence, and the loss at Madras, the firm’s head quarters where the funds 
were kept is a secondary one which is not sufficient to attract the operation 
of this section— 39 Mad 576. See also 38 Mad. 639, 44 Cal 912 and 34 
All. 487* But in 35 AIL 29, 19 A. L. J. 69, 46 Bom. 641^ 32 All. 397, 1902 
P. R.2, 1901 P. R. 24, 19 All. iti,aiid 38 Mad. 779, a wider interpretation 
has been put on the word ‘consequence,’ which has been taken to include 
such secondary consequences as loss resulting to the employer by crimi 
nal breach of trust or failure to account for moneys misappropriated at thef 
head office of the firm j and the Court of the place where such secondary 
consequence ensues has been held to have jurisdiction over the ofience. 

Offence in Nativi State-^Consequencein British India— Mad. 
779 cited above. See the same case cited under sec. 188. 

Illaatrations —The illustrations are not exhaustive and to hold that 
all the consequences prescribed by the Legislature as conferring jurisdic- 
tion are limited to those specified m the illustrations is not justified by 
the language of the sectfon — 1908 P. VV. R 18. The Illustration (d) to 
this section must be applied with certain restrictions. The offender tiv 
that illustration must be taken to be a subject of the British Government , 
and a certificate of the Political Agent must be obtained under sec. 188. 
before he can be tried. If the offender is a subject of the Native State, he 
cannot be tried by the British Courts. 

180 When an act is an offence by reason of its relation 
.... w to anv other act which is also an offence 

Ptace of trial where ■' 

Sf * *feUUon* *10 ”ther O'" wbicli would fae an offence if the doer 
®‘**"‘^** were capable of committing an offence, 

a charge of the first-mentioned offence may be inquired 
into or tried by a Court within the local limits of whose 
jurisdiction either act was done. 

Illustrations. 

(a) A charge of abetment may be inquired info or tried- 
either by the Court within the local limits of whose jurisdic- 
tion the abetment was committed, or by the Court within 
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or retajned by the accused person, or the offence was 
committed 

(3) The offence of stealing 
anything may 
be inquired in 
to or tried by a Court within 
the local limits of whose juris* 
diction such thing was stolen 


stealing 


(3) The offence of theft, 
or any offence 
uhtch includes 
theft or t he possession of stolen 
property, niiy be inquired in 
to or tried by a Court withm 


or was possessed by the thief the local limits of whose juris- 
orby any person who received diction offence was com 
or retained the same knowing milted or the property stolen 
or having reason to believe it was possessed by the thief or 
to be stolen by any person who received 

or retained the same knowing 
or having reason to believe it 
to be stolen 

(4) The offence of kidnapping or abduction may be 
K I d n < p p I n t .nd 'Oquired into or tried by a Court within 
ibdBciion the locallimits of whose jurisdiction the 

person kidnapped or abducted was kidnapped or abducted or 
was conveyed or concealed or detained 

Change — Subsection (3) has been redrafted by sec 42 of the 
Criminal Procedure Code Amendment Ac*, 1923 but the actual chanRe 
effected by th s redrawing is the add tion of the words or any offence 
which includes theft or possess 00 of stolen property We accept this 
clauses but would enlarge the enumeraiion of offences to include the 
possession of stolen property This will also cover the case of extortion 
See the dehnition m sec 410 I P C''—JiePort oj the Select Commitlee 
of 1916 

Scope of section ‘—This section does not apply 10 the case of an 
offence committed by a person who is not a British subject outst te 
Jirittsh terntor} The section is intended to regulate the juiisdiction of j 
Courts ID British India, in respect of offences commuted m British Ind a, 
and cannot vary or abrogate the ordinary rule that no foreign subject can | 
be tried in British India for an offence commuted outs de British India I 
— cS All 372 This sect On only applies as between Courts of different 
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can not be convicted for retaining stolen property because in order 
to establish the offence of retaining stolen properly, it is necessary first 
to show that the properly was stolen according to the law of the foruro 
the Penal Code, which has no operation in foreign territories, and against 
the provisions of which therefore no offence could have been commuted 
These two decisions are however no longer good law in view of the 
words “whether ihe transfer has been made or the misappropriation or 
breach of trust has been committed within or without British India 
added to Sec 410 I P C by the amending Act VIII of 1882 ) 

Abetment —Where a person sends a letter to another through post 
inviting him to the commission of an offence, he is guilty of the offence of 
abetment as soon as the letter is received by and the contents known to 
the addressee, and IS triable at the place where the letter is received— 
t6AIl 389 

Although an abetment of an offence might have taken place outsde 
the territorial lurisdiction of a Magistrate, yet under this section the 
abettor can be tried by a Magistrate within whose terriior/al jurisdiction 
the offence abetted was committed— i Weir 155 

Abetment tn British India of o^ence committed outside British India — 
Where a Br tish subject abets m British India an offence committed 
outside Br tish India he may under the amended <ection 108A I PC, 
be tried m British India— 24 Bom 287 In view of Sec roSA I P C 
the decision in 19 Bom 105 is no longer good Jaw 

Conspiracy — The offence of an attempt to murder a person in the 
district R in pursuance of a conspiracy entered inio in district JI can 
be inquired into and tried m either of the two districts— 1917 P R 24 

181 (0 The offence of being a thug of being a thug 

and committing murder of dacoitv.of 

Being a thug or be- 

*csMp®*"frorn dacoity With murder of having belonged 
custody etc to a gang of dacoits or of having escaped 

from custody, may be inquired into or tried by a Court 
within the local limits of whose jurisdiction the person 
charged is 

(2) The offence of criminal misappropriation or of criminal 
breach ot trust may be inquired into 
ph/mo'I! and' cV I*m i'’n or tried by a Court within the local limits 
breach of iruit whosc jurisdiction ally part of the 

property which is the subject of the offence was received 
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person, or ihe ofTence «as 

(i) Tlie ofTence of 

or <jfij offence 
zvhteh tncludcs 
theft or the fossession of stolen 
f'rof‘ert\, njay be inquired in- 
to Of tried by a Court within 
the local limits of uliosejuris* 
diction such offence zons eom- 
tntfted or the profert}' stolen 
UMs possessed by the thief or 
by any person uho received 
or retained the same knowing 
or having reason to believe it 
to be stolen. 

(4) The ofTence of kidnapping or abduction may be 
K I d n i p p 1 » e •»<) tnquifcd into or tried by a Court within 
abduetien jjfjjjfg Qf whosc jurisdiction the 

person kidnapped or abducted tvas kidnapped or abducted or 
was conveyed or concealed or detained 

Change — Subsection (3) has been redrafted by ’sec .|2 of the 
Cntnina! Procedure Code Amendment Ac», 1053, but the actuaJ cbanRc 
effected by this redrafting is the addition of the words “or any offence 
which includes theft or poisession of stolen property ’’ “We accept this 
clauses but would enlarge Che enumeration of offences to include the 
possession of stolen property. This will also cover the case of extortion 
See the definition <n sec 410 I P. C ” — Report of the Select Comtntlfct 
of 1916 

Scope of section ->This section does not apply to the case of an 
offence committed by a person who is not a British subject, ouiiuie 
JlrtUsh lerntory The section is intended to regulate the jurisdiction ol 
Courts m British India, in respect of offences committed in British India, 
and cannot vary or abrogate the ordmaty rule that no foreign subject can 
be tried in British India for an offence commiiied outside British India 
— 28 All 372 This section only applies as between Courts of differen 


or retained by the accused 
commilted. 

(3) The ofTcncc of stealing 

.„.mc ■■'">•""■"<1 

be inquired in- 
to or tried by a Court uithiii 
the local limits of uhose juris- 
diction such thing was stolen 
or was possessed hj* the thief 
or by art}’ person who received 
or retained the same knowing 
or having reason to believe it 
to be stolen 
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local areas whose jurisdiction has been Itmited under sec 12—58 L R 
■266 I Mad 171 

Thus, where a dacoity or theft was committed in a Native State, and 
part of the stolen property was found where it had been concealed by the 
accused in British territory it was held that the offence of dacoity could 
not be tried by British Indian Courts, although the offence of retaining 
stolen property may be tried by such Courts, the retaining having taken 
place in British terntory — 1 Bom 50, jo Bom 186, 6 Cal 507 cited 
•under sec 180 see also 1 Mad 171 Where a person escaped from 
lawful custody in a Native State and came into British India, it was held 
that British Courts had no jurisdiction to try him 'for an offence under 
■sec 234 I P C , as It was committed out of British India — Ratanlal 
B70 So also where a criminal breach of trust was committed in a Native 
State, a Court in British India had no jurisdiction— 5 S L R 266 
Where the offence of kidnapping was commuted out of British India, and 
the minor was brought into British India, a British Court had no jonsd c 
tton as the offence was complete out of British India , even the fact that 
the person kidnapped convened to British Jnd a would not give the 
British Court jurisdiction, because the words ‘was conveyed do not 
import any separate or distinct offence, where the offence was cotnpk** 
previous to such conveying— ipot PR i 7 S L R 17 , 20 C W 
N 63 

Belonging to a gang of dacoits — Where a resident of a Native 
State was arrested in that State and was brought before a Court 10 
British India and charged with the offence of belonging to a gang cf 
dacoits w ho had co mmitted dacoities within thejuri sd^iction of the Court 
It was held that the Magistrate had jurisdiction over the accused, as the 
accused was within his district at the time of the charge— ipti P R * 
—The word ‘is’ at the end of subsection (r) does not mean ‘is cf 
his own accord' The Magistrate has jurisdiction whether the accused 
has come within the local limits of his jurisdiction of his own accord or 
has been brought there by force (r e , under arrest)— /(5/rf 

Criminal misappropriation etc —See 4 0 C 376, 38 Mad 639, 44 
Cal 912, 3S All 39 26 C W N 175,19 All iii,29M L J 178, and 34 
All 487 cited under Sec jyp Where the complainant charged the 
accused under Sec 408 I P C alleging that the complainant had engag 
cd the accused to manage a branch firm at Rurki, that accounts were 
sent by the accused to Rawalpindi for some time but subsequently dis 
continued, and that on inspection of accounts it was found that the accos 
cd had made false entries m respect of ce-tain items it was held that m 
as much as the allegations in the complaint referred to specific items 10 
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respect of which the accused was charged with having committed the 
offence of criminal breach of trust at Rurki, the Rawalpindi Court had no 
jurisdiction to try the case— 1915'? R 22 Where the accused was entrust 
ed with a railway receipt for goods in one district with instructions to 
take delivery of the goods at their destination in another district and sell 
them on complainant's account, and the accused did so sell them and mis 
appropriated the sale proceeds, it was held that the oHence was triable 
within the jurisdiction of the Court where the goods were sold and the 
money was received and misappropriated It was held further that the 
'‘property which was the zubject of the a/^encc ' \n thts case was not the 
railway receipt but the money received on sale of the goods— 10 Bur L 
T. 50 

Subsection ( 4 ) — Scope — This subsection refers only to cases of kidn 
apping and abduction but it dees not apply to offences under Chapter X\ 
ofthel P C , e g , enticing away a marriedjwoman Such offence is to be 
inquired into only in the d strict where the detention of the woman 
occurs— 1918 P W. R 8 sbP L R 51 

Ktdaapping —Subsection (4) was for the first time added in the 
Code of 1898 Prior to (898, it was held that the offence of kidnapping 
not being a continu ng offence, could be tried only by the Court within 
the local limits of which the minor was taken out, and not by the Court 
within whose jurisdiction the minor was confined— 3 A. W. N 164 , 7 A 
W N >39 , nor by the Court witbm whose jurisdiction such minor was 
conveyed— 3 A W N 67 But these decisions are no longer good law 
See also 18 All 350, 19 All 109 26 All 197, 27 Cal 1041,2 C W N 81, 
where it has been held that the offence of kidnapping is not a continuing 
offence but is complete as soon as the minor is taken out of the custody ^ 
of the lawful guardian 

A person kidnapped outside British India and conveyed into British 
■territory cannot be tried by British Courts See 20 C W N 62, 1901 
■P R 1 and 7 S L R 17, cued above 

182 When it ts uncertain m which of several local 
areas an offence uas committed, or 

Where an ofTence is committed 

Placeof Inquiry or , , , , , 

ftrtni wtatre *cen« of partly in one local area and partly m 

ollenct Is uncertain or 
net In oneUlitrlct only another. Of 
•ervthcrc ellence Is con> 

2 ‘ev“ rs^ sets ** Where an offence is a continoin" 
one, and continues to be committed in 
more local areas than one, or 
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Where it consists of several acts done in different local 
areas, 

it may be inquired into or tried by a Court having jurls-^ 
diction over any of such local areas. 

This sectron intends to provide for the difficulty which would arise 
xvhere there js a conflict between the different areas, in order to prevent 
an accused person from getting off entirely because there may be some 
doubt as to what particular Magistrate has jurisdiction to try the case- 
16 Cal. 667. Where there IS an uncertainty m which of two districts the 
scene of an alleged offence lies, sec. 182 is applicable and the offence may 
be tried by the Court of either district — 25 Cal 858 Thus, where the 
accused who was a travelling agent of a firm, employed to sell goods, 
sold the goods, and misappropriated some of the money, and it was not 
possible to say exactly where the various acts of embezzlement toox place, 
It was held that the accused was triable either at the place where the 
firm was situated or at one of the various districts through which the 
accused travelled— 32 All 397. 

An offence under section 134 of the Companies Act, 1913 (default m 
filing balance'* sheet) even (hough the Company is situate outside CalcuttSr 
can be tried by the Presidency Magistrate of Calcutta, because the o/Sce 
of the Registrar of joint stock companies with whom the balance sheet is 
to be filed is in Calcutta— 45 Cal 486 

Local area —The words ‘local area' mean a local area to which the 
Code applies, and it would not refer 10 a local area in a foreign country^ 
or in a portion of the British Empnre to which the Code has no applies 
tion — 16 Cal 667. 

Moreover, the expression includes Sessions Division, District, or 
Subdivision, and cannot be itstircved mean the scene of an 
occurrence only — 25 Cal 858. 

183. An offence committed whilst the offender is in' 
... ^ tbe course of performing a journey ot 

Ollence committed on r t> .1 / 

• Journey. voyage may be inquired into or tried 

by a Court through or into the local limits of whose juris- 
diction the offender, or the person against whom, or the 
thing in respect of which, the offence was committed, passed 
in the course of that journey or voyage. 

Object of Section — The object of this section is to_ remove doubts 
and inconveniences as regards the exact focafiiy m which the offences- 
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alleged to hate occurred in a journey or \oyage had been actually com 
milled or completed— r M H C R 193 

Offence committed on n Joarney — L'nderthis section, if a person 
IS accused of an offence committed whilst a journey or vojage is going on, 
he may be tried if any part of that journey or voyage during which the 
offen-'e is alleged to have been committed is wnhin the local limits of the 
Courts jurisdiction — I M H C It 193 And the Courts competent to 
try the cue of an offfnder in respect of an offence committed ta a journey 
are the Courts through or into the Incil limits of whose jurisdiction the 
offender in the course of the journey pissed— 1 C. L. } 334 

Rut this section is applicable only when the journey or voyage is con 
/inuoui and un:nfcrru//fd Therefore, where an offence was alleged to 
have been committed by (he accused in the course oft journey from 
Rombay to Howrah, but in fact rook place between Rombay and Allaha- 
bad, at which place both ihe complainant and the accused broke the 
journey, and then proceeded separately by d fferent trams to Howrah, it 
was held that the journey from Bombay to Howrah not being continuous, 
the Magistrate at Howrah had no jurisdiction 10 try the offence* *31 W 
K 66 \Vhere a guard of a tram going from Coimbatore to Madras was 
found drunk and detained at Arkonam on the way, but he broke away, 
got into tram and arrived at Madras, it was held that the journey must be 
deemed to have been broken at Arkonam, and the offence (of being drunk 
under sec a? of the Railways Act) could not be tried at Madras— t M 
H. C R (93 

But any f/wr/ s/af Page m the course of a journey does not break the 
journey Thus where some articles were missed from a boat during a 
halt at S m the course of a journey to C it was held that the journey 
would not be deemed to have been broken by the halt at S and that the 
offence of theft could be tried at C — 25 W K ^5 

Voyage on high eeas —This secnon appJ es only to the trial of 
offences committed in British India The words journey or voyage’ do 
not include a voyage on the High Seas, or m foreign icrritoiV, but are 
confined only to a voyage or journey within the territories of British 
India— s Mad 23 

Rut m Ratanlal iSi, where the accused and the complainant sailed 
from Bombay to Honawar, and during the voyage the accused threw a 
box of the complainant into the sea, it was held that the Magistrate at 
Honawar through whose jurisdiction the accused passed during the voyage 
had jurisdiction to try the offence of mischief (although it was commuted 
on the high seas, about 9 miles off from the coast) 
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184 All offences against the provisions of any law for 

the time being m force relating to Rail 
Offence* against Rail- ..i. t> ^ r\cc 

■way Telegraph Post wai»s, lelegrapjis, the Post Office or 

Olllceand Arms Acts ' & r > 

Arms and Ammunition may be inquired 
into or tried m a presidency town, whether the offence is 
stated to have been committed within such town or not 

Provided that the offender and all the witnesses necessary 
for his prosecution are to be found within such town 


185 Whenever any 
doubt arises as 

High Court to 

■J"'.?.' to the Court 

doubt district 


offence should 
under the preceding provisions 
of this chapter be inquired 
into or tried, the High Court, 
within the local limits of 
whose appellate criminal juris 
diction tlie offender actually 
IS, may decide by which 
Court the offence shall be 
unquired into or tried 


185 (i) Whenever a 

question arises 

High Court to 

decide in case of aS iO ivlltch of 
doubt district 

Courts suhoidi 
nate to the same High Court 
ought to tnqutfe into or ti) 
anji ojfence it shall be decided 
bj that Ht^h Couit 

(2) Where tj)0 or moie 
Courts not subordinate to the 
same High Court have taken 
cognisance of the same offence 
the High Court within the 
local limits of whose appellate 
criminal jurisdiction the pro 
ceedings wei e first commenced 
may direct the trial of such 
offender to be held in any 
Court suboidinatc to it, and 
if it so decides all other 
proceedings against such person 
in lespcct of such offence 
shall Ic discontinued If such 
High Court, upon the matter 
having been bi ought to its 
notice, docs not so decide an) 
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other Hif^h Court wtihtn the 
locil limits of ‘those appellate 
criminal jurisdiction such pio- 
ceedinc^s are pending may give 
a III e direction, and upon its 
so doing all othei such pro- 
ceedtngs shall be discontinued 

Change ~Tht* section has been redrsficd by sec 43 of the Criminal 
Trocedure Code Amendment Act For renons see below 

SnhsectiOQ (l}>-KatQre of the doobt — The decision of the High 
Court can be sought not orly where the doubt arises as to whether one 
Court or another has jurisdict on but also where the doubt is on the 
point whether the cho ce between two Courts both of which have juris 
diction to try the offence should be decided on the ground of public 
con\enience— 44 Cal S9j F H (overrrul ng 4t Cal 305) 5 L B R r? 

Again the doubt must be is to the jurisd ction of the Court by which 
an offence IS to be inquired into or tried and not as to whether a parti 
eutar MagtslraU is competent to commit the ircused for trill— 1887 P R 
*>3 , 3 All Sj! Where no doubt exists as to the jurisdiction of the Court, 
the section does not apply— tSS; P R 34 

Sabaection (2) — 

Power of High Coart to transfer ease from Court ontside jnnsdic 
tion — Where the nominee of a policy holder, resident within the district 
of Chittagong brought a charge of cheating in the Chittagong Magis 
trate’s Court against the Insurance Company having its head office at 
‘Gujranwalla and a branch office at Chittagong and the Insurance Com 
oany brought a charge of ’cheating against the nominee in the Gujran 
walla Magistrate’s Court, both charges relating to the payment of the 
amount secured on the policy. It was held that the Calcutta High Court 
could properly make an order under sec 185 to the effect that the offence 
should be inquired into and tr ed at Chittagong, and transfer the case 
from the Court at Gujranwalla to that of Chittagong — 17 C W N 761 
In another Calcutta case also it was held that this section was com 
prehensive enough to be applicable to cases instituted in Courts beyood 
the local 1 mils of the Appellate Criminal Jurisdiction of the High Court 
where the offender actually was— 44 Cal 595 Contra — The Madras High 
Court however held to the contrary that the High Court had no power 
to direct the transfer of a case pend ng before a Magistrate not subject 
<0 Its jurisdiction— 40 Mad 835 
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traie for an offence committed in a Native State, and the Pol tical Agent s 
certificate (required by sec i88) was obtained it was unnecessary to send- 
the accused to the District Magistrate under this section and the First 
Class Magistrate was competent to hold the preliminary inquiry himself— 
Ratanlal 97 

188 When a Native Indian subject of Her Majesty 
Liability 01 Britiah '“'""“■ts an ofifence at any place with 
"5lmut.do°i;to°BM”i.'h out and beyond the limits of British 
India, or 

when any British subject commits an offence in the 
territories of any Native Prince or Chief jn India, or 

when a servant of the Queen (whether a British subject 
or not) commits an offence in the territories of any Native- 
Pnnce or Chief in India 

he may be dealt with in respect of such offence as if it 
had been committed at any place within British India at 
which he may be found 

Provided that notwiihstanding anything tn any of tin 
preceding sections of this chapter no 
ce^uiymneseoUnViry charge as to any such offence shall be 
iiitoch»rge inquired into in British India unless the 

Political Agent, if there is one, for the J^erntory in which 
the offence is alleged to have been committed, certifies that 
irrhi7opinion7the charg^ought to be inquired into in British 
India, and where there is no Political Agent, the sanction of 
the~Local Government shall be required 

Provided, also that any proceedings taken against any 
person under this section which would be a bar to subequent 
proceedings against such person for the same offence if such 
offence had been committed in British India shall be a bar 
to further proceedings against him under the Foreign Juris 
diction and Extradition Act, 1879 in respect of the same- 
offence in any territory beyond the limits of British India 
Change —The italicised words in the proviso have been added by 
sec 44 of the Criminal Procedure Code Amendment Act, 1923 
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Thu lection controls the preceding sections — Secnons 177—184 
are controlled by the provisioos of sec )8S, so that if the on'ences specified 
m those sections (177— 184) happen to be committed outside Uritish 
India, those sections would cease to appi), and the special proMsion of 
Sec iSS would come m Thus, to concrete illustrations, where the 
oilence of criminal breach of trust was committed m a Maine State, and 
part of’the properly «3S retained by the accused ^within Uritish India, 
then accoiding to Sec 181, independently of Sec 18S, such oiTence could 
base been tried by a British Court But as Secs 177—184 are controlled 
by Sec. 1S8. the latter section would apply, and the cerltficate of the 
Political Agent nould be absolutely necessary— 5 S L R. 3(6 So also, 
where a person was kidnapped tn a Kniive State and conveyed to Qriiish I 
territory, Sec i8t would be applied subject 10 Sec iSS, and a certificate E 
of the Political Agent would be a preliminary requisite of the trial of the/ 
offence by a British Courr— ? S L R 17 

But m a Madras case, where the complainant in a place in British 
India entrusted certain jewels to the accused, a Native Indian subject of> 
His Majesty, for sale on commission and the laiier pledged the jewels m a 
Native State and converted it to his use, >t was held that the loss of the 
jewels, which was the consequence, occurred to the complainant in British 
India, and this was sufficient under sec 179 to give jurisd ction to the 
British Indian Court to try the offence, that secs 179—184 should no^ 
be read subject to sec 1S8, and that no certificate of the Political Agent 
was necessary— 38 Mad 779 This view of the law is totally untenable 
and the words ‘notwithstanding anything Chapter’ have now 

been added m the pioviso to make it clear that sec 188 controls the pre 
ceding sections of this chapter The Select Committee observe — 
“Certain decisions of the Madras High Court seem to make it doubtful 
whether section jSS is subject to the provisions of sections 179 184, and ^ 
we think it IS desirable to clear this up We are not satisfied that this 
was the intention of section 188, and in our opinion it is safer, when a. 
man IS tried in Dritish India in respect of an offence committed in a i 
Native State, to require the Political Agent s certificate in every case, j 
The amendment which we propose will make this clear Report o/tfu 
Select Comvtitlee of 1916 

Illegal arrest —See notes under sec 177 A Inal under this section 
will not be vitiated by reason of the fact that the accused has been v 
brought into British India from a foreign territory under in illegal arrest 
—35 Bom 225 

“Native Indian subject” —This expression means only a Native 
subject t*ejure, and not de facto , a person who owns some land in British 
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lerritory and occasionally resides lo British India does not thereby 
become a British Indian subject, amenable to the jurisdiction of a British 
Indian Court for an offence committed by him in a foreign territory— 
1^85 P R I . 1883 P R 22 

Foreigners — This section does not apply to an offence committed by 
*1 foreigner outside British territory, though he may subsequently bs 
found m British India — 10 Bom 186 British Indian Courts ha\e do 
jurisdiction to try a foreigner for offences committed and completed out 
side the British territory— 1894 P. R 7 No foreign subject can be tried 
in British India for an offence outside British India—zS All 372, 2 Bom 
L R 337 , 1888 P R 22 Therefore where the subject of a Native State 
committed theft in that State, and tvas subsequently found in British 
India in possession of the stolen property, the British Indian Court had 
no jurisdiction to try him for the ofience of theft (but had jurisdiction to 
try him for retaining stolen property, sec 411 I P C)— 28 All 372 10 
Bom r86 See notes under sec 180 

“May be found —The word ‘found must be taken to mean not 
where a person IS discovered, but where he IS actually present, whether 
he comes of his own accord or is brought under arrest—d Bom 622 

Scope of proviso —This proviso >s of universal application and n 
DOt restricted to Native States only If the offence is committed in a 
Native State, the cere ficate of the Political Agent is necessary , if the 
Native State has no Political Agent, the sanction of the Local Govern 
ment is required And if the offence is committed in 1 place other than 
a Native State Spain the sanction of the Local Government is Ike 
wise necessary— 6 SLR r6o 

The words “or where there is no pol tical Agent, the sanction of the 
Local Government shall be required have been added in the Code of 
jppS Under the previous Codes, when the offence wis committed m 1 
terntor) m which there was no Political Agent no certificate (or sanction) 
was necessary, as for instance in ( oa ij Bom 447 or Siam, Katanhl 
773, or Cyprus, 2 AH 2lS 

Offences on High seas — Section 18S does not apply to offence* 
committed on the High seas The proviso to ihis section refers to offen 
CCS committed in a ‘territory’ and not to offences committed on the High 
Seas Therefore an offence committed by a Native Indian subject oft 
the sea at a distance of five or six miles from the coast can bs tried by a 
Magistrate of British India without the certificate of the Local Govern 
yQgi]i^4t Bom 667 , 5 L B R 221 The power to try offences comniit 
led on the High seas is conferred on Indian Courts by Stat. 2jand2l 
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Vic , C SS -{within three miles frorif the Coast of British India) and Stat 
50 and 31 Vic. C 124 section ir (‘beyond the three miles limit) See 8 
B H C R 63, 14 Bom 227 

Certificate of a Political Agent — The certificate of the Political 
-Agent IS the preliminary requisite for the institution of criminal proceed 
mgs in a Court of British India for an oflfence committed outside British 
India Want of certificate will invalidate all subsequent proceedings 
— 24 All 256 , 19 All log , 41 All 452 , 4 A W. N 85 , 24 Bom 287 5 
8 Bom L R 513 , 13 Mad 423 , 5 Mad 23 , 2 Weir 148 The want 
of certificate is not a mere irregularity which can be cured by section 532 
— 13 Mad 423 Even where the Magistrate was himself the Political 
Agent, the defect could not be cured by subsequent production of the 
certificate signed by him — 13 Mad 423 , 5 Mad 23 , 19 All 109 

An agreement between a Native State and the authorities of a British 
Indian district, conceding to the British Indian Courts the right to try 
subjects arrested in British India cannot lake the place of the certificate 
or sanction required by this section — 42 All 89 

Where a commitment was made without the certificate, the fact that 
the certificate existed at the date of the commitment, (r e it had been 
signed by the Political Agent before the date of commitment, but had 
not come into the hands of the Magistrate till after commitment) will not 
cure the defect— 24 All 256. In Punjab, howeier it has been held that 
the want of a certi ficate is not a fatal defect but a mere irregularity cured 
by section 537, if no objection is taken at the trial, and no prejudice to 
the accused has been caused in his defence— 1888 P R 35 , 1889 P R 
30 , 1902 P. R 4 Where however the defect was observed and objected 
to by the Sessions Judge, he could quash the commitment— 18S9 P R 
It 

The proMSO lays down that * no charge shall be inquired into m 
British IndTa unless the Political Agent" etc and therefore there is no 
NViT'gii’. -iT. V?*, ?.’a ‘4 

and the inquiry has begun or been completed as far as the framing cf the 
charge — 12 Bom L R 667 So also where the certificate was received 
after the examination of some prosecution witnesses but before the 
commitment of the case to the Sess ons it was held that the commitment 
was good, and the irregularil). if an), was cured by sec. 537— S Bom 
L R S07 

Ma(^ttraUnotccnfint 1 totf'e(f‘ar*tinthe certif ate —The Magist 
rate 1$ not restricted to the charge mentioned in the certificate The 
•certificate granted b\ the Political Agent ta respect cf an cffecce will 

c6 
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A Magistrate duly empowered under this section to take cognisance 
of an qfience cannot refuse to take cognisance on the ground that the 
gravity of the offence requires severer punishment than he can inflict- 
Ratanlal 375 • 

Offence — A Magistrate authorised under this section to take cogm 
zation of an offence upon complaint, can take cognizance of an offence 
under sec 20 of the Cattle Trespass Act, even in the absence of a special 
authorisation in that behalf, because the deflnition of the word ‘offence 
in section 4 clause (o) includes any act in respect of which a complaint may 
be made under section 20 of the Cattle Trespass Act— 44 Bom 42 

“Taking cognizance ” — The evpression “to take cognisance” has noi 
been defined in the Code, and it is difficult to ascertain at what precise 
stage of the case cognizance is said to be taken When a Afagistrste 10 
charge on receipt of a police report makes over the case to another 
Magistrate for inquiry and the latter after taking evidence summons the 
accused, it is the latter Magistrate and not ihe former who is said le 
have taken cognizance of the offence — 17 C W N 795 

Taking cognizance does not involve any formal action or indeed 
action of any kind but occurs as soon as a Magistrate applies his mind 
to the suspected commission of an offence— 37 Cal 412 When a Magn 
trate takes cognizance of an offence upon complaint, the cognizance is 
not complete until he has examined the complainant on oath—i P ^ 
T 346 

Where an officer who is also a Magistrate holds a departmental 
enquiry and charges are made before him, he cannot be sud to 
taken cognizance — 19 Bom 51 

In cases where sanction or certificate is necessary (e ^ cases under 
secs 132, 188, 197 ) fhc Magistrate is not competent to take cogm 
zance upon a mere complaint unaccompanied by the requisite sancto" 
or certificate — 27 Cal S20 

JTagistrate cannot proceed without taking cognisance —On a com 
plaint of a cognisable offence, the police sent up for trial only some of 
the persons against whom a complaint was made After their conviction 
by a Deputy Magistrate, the Deputy Commissioner while inspecting 
the Police outpost, made a note that the remaining accused should 
be fsent up The remaining accused were thereupon sent up 
the Deputy Magistrate It was held that nothing was made over to 
the Deputy Magistrate at first except ihe case of some of the 
cused who were tried and convicted, and that the proceedings taker* 
against the remaining accused without any one formally takmg 
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cognizance of the case, were trregulatly 'instituted 'and should.be set 
astde--3 C. L. J 87. 

Clause (a)— Cognizance upon complaint —For ‘complaint’ see Sec 4 
(h) and notes theieunder 

Comfitaint of facts -ohich consMute offence — Where a complaint 
presented to the Magistrate contains the olTences with which the 
accused is charged, the fact that it was defective in not stattog all the 
facts necessary to constitute the offence charged is immaterial— 1891 
P. R. 8 

Who can make a comflatnt — A complaint of an offence may be 
made by any person acquainted with the facts of the case, it need not 
necessarily he by the aggrieved party except m those cases (secs 198, 
199) where it is so restricted by the Code — iS All 465 , 13 Bom 600 , 41 
Cal 1013, 14 Cr L J 409(Oudh) 

The fact that the complainant is a servant of the Magistrate does nob 
deprive the ^Iaglstrate of his jurisdiction, though in such a case it 
would he expedient to refer the complainant to another Magistrate— p 
Bom 173 See notes under sees 526 and $56 

Magistrate hound to takt cognisance ufon co^nplaint —It cannot be 
held that the words 'may lake cognisance of an offence’ rnean that a 
Magistrate is not bound to takelcognisance'of an offence on receiving a 
a complaint of facts constituting an offence— 4 0 C 127 The use of 
the term “may offence” does not make it optional with a Magistrate 
to hear a complaint but refers to the action of ihe Magistrate in taking 
Cognizance of the offence 10 either of the specified courses m which the 
facts constituting the offence may be brought to his notice He is 
bound to examine the complainant and can then either issue summons to 
the accused, or order ^n inquiry under sec 202 or dismiss the com 
plaint under Sec 203 — 13 Cat 334 He t$ bound when the circumstances 
giving him jurisdiction exist, to receive the complaint and deal with it 
according to law — 12 Bom 161 

Instances where Magistrate acts under Cl {a) and not Ct (.:) — ^\'here 
a complaint is made before a Magistrate he lakes cognisance of the 
case under clause {a) and not clause (<-) even though he may record on 
the complaint that he acts under clause (r) — 4 L. B R 300 

Where a complainant charged certain persons with commuting a 
certain offence, and the e^am nation of the complainant revealed an offence 
different from that mentioned in the complaint the Magistrate was 
competent to take cognisance of the latter offence, and m taking cogni 
sance thereof he acted under clause («) and not under clause (c ) — 26 
Cal 786 
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Similarly, where the complainant charged several persons with having 
committed an offence, but the Magistrate after examination of the com 
plainani found out that other persons, not mentioned m the complant 
were concerned m the offence, he was competent to take cognisance m 
respect of the latter persons also, and in so doing he acted under clause 
(a) and not clause (^) so that sec 191 was not applicable to the case— '•6 
Cal 786 , 1904 P R 32 , U B R (1897—1901) 156 , 14 Bom L R 141 
41 Cal 1013 , 4 C W N, 367 

Clause (b) — Police Report — The ‘police report’ mentioned in this 
section IS not limited to a report mentioned in Chap XIV of the Code 
Where on information received by post, a Magistrate sent the case to the 
police for enquiry and report and on the report thus received toolc 
cognisance of the case, it was held that it must be presumed that the 
action taken by him was based on police report — it A L J 331 

A police report in a non cognisable case falls within this clause, and 
there is no authority in the Code for examining a police officer submitung 
a police report under this section, as if he were a complainant— 19*4 ^ ® 

R 19 , t P L T 446 See notes above under heading Change” 

A report submitted by a Police officer under sec 24 of the Police Act 
falls under this clause*-! P L T 446 

A Police challan is a police report of facts constituting an offence 
under clause (^1 and a Magistrate can take cognisance upon it— 19°* 

P R 8 , 1900 P R 22 But a mere suggestion by the police officer it 
not a police leport, and where a Magistrate issued summons to the 
accused on a suggestion of a police officer that the accused injured the 
crops of the people of the village it was held that the Mag strate acted 
illegally, as none of the conditions required by this section had been ful 
filled — 1894 P R 24 

So also a Magistrate can not take cognisance of an offence on the 
TOtrft itifotmatiow of a police officer who has. 00 knowledge of the facts 
and whom It IS impracticable to examine— I L B R j8 

Afaerisiraie not bound to take cognisance upon police report —A MSBl* 
trate is entitled to refuse to mttiale proceedings on the .report of the 
Police, n the absence of a complaint — lA L J C09 He has a discre 
tion either to take cognisance of the offence or to proceed under sec 2®s 
or to take no further steps — 2 Weir 119 

Defectue police report —A prosecution is not legally instituted under 
section 190 [b) when the police report does not fulfil ill the requ rements 
of sec \^Z{e c when it does not set forth the nature of the informiton) 
and the first information report under sec 154 is equally defective in ih * 
respect — 37 C1I 49 lni6C W N 1049 it has been remitked thii if 
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po'tce rcffort be deffctire it i* open to the ^(af;lSIrale to treat it nt a 
complaint and in that caie It will be fiece«sar) for him to call upon the 
Pol'cc ofTi^'er to appear and tubatantiate that complaint upnn oath 

Injtxnts T^trc a tt untitr Chute {!<) an{ no/ unier 

Chute {c) —Where L waa charged by the police before the Ma{;istraie. 
and the ^tael^trale after eiamminc the iniettifcating officer found that 
another person S should be joined at accused person, and issued process 
acamsthim, it was held that the Macisirate took coenuance of S’s 
oTence under clause (^) and not under clause (c) and was not bound to 
act under tec. >9t— 9 N. L H 65 Sitnilarl), where the Magistrate 
issued warrants against persons not oaired m the complaint or in the first 
information, bbt named in a report subsc<)uently made by the police after 
insesKgation, it was held that the Migiitrate look cogntrnnee of the case 
• under clause f/) and not under clause <c) of this section— S C \V N 864. 
Where a Magistrate while acquitting a certain person sent up by the 
’rohee, stated that another person had in his opinion committed the 
cflTsnce, and that the Police should take action against that person, and 
that person was accordingly sent up and consicted. It was held that the 
'Magistrate acted under clause (0 and not clause (0 and sec t9twasnot 
applicable— 4 L. B R, fjy. Where an accused person charged by the 
Police W4S cons icted and (he case came up in appeal before a Sub 
divisional Magistrate, the latter was empowered to try the offender him 
self if the offence was one within his ordinaty jurisdict on , and m so 
doing the Subdivisional >Iagistrate took cognisance of the case not under 
clause (r) but under clause as he had before him the police charge 
sheets stating all the facts — 30 Mad 32S Where after the close of a trial 
the Magistrate ordered the police to send up a, charge sheet in respect of a 
witness for the prosecution, which the Police did, and then the Magistrate 
tried the accused and convicted him. AtM that the Magistrate took 
cognisance of the case under clause {h) and not under clause ie), and 
section igi did not therefore apply to the case — 23 Bom L R 843 

Claiise(c) —This clause applies only to cases where the private 
individual who is injured or aggrieved or some one on hi$ part does not 
come forward to make a formal complaint It is a provision oflaw for 
enabling a public official to take care that justice may be vindicated not- 
withstanding that the persons individually aggrieved are unwilling or are 
unable to prosecute— 13 W. R 27 

A Magistrate cannot take cognizance of an offence under this clause 
without complying with the provisions of law laid Idown in section 191 
tnfra—i P L. T 446. 
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Information —The expression “informalion received from any> 
person other than a Police officer” means only such information as does 
not constitute a <;ompIaint or Police report— 4 L B R. 300 

The information need not contain alt the allegations necessary to be 
proved to establish the offence , it is sufficient if enough is alleged to 
justify the i'lagtstrate in dealing judrcitHy wth the matter Whatallega 
tions or how much of the infornidtion should be recorded by the Magis 
trate in such a case it is difficult to lay down in general terms , but when 
It IS found that the recorded information is sufficient to justify the 
Magistrate in considering that a pnma facie case has been made out, the 
High Court will not interfere with the Magistrate’s action in taking 
cognisance under this clause— 35 Cal 1076 

Where the Deputy Commissioner, as Collector and as such represent 
ing the Court of Wards, received information of an offence, he as 
IMagistrate was not competent to act on the information, and to issu* 
warrants, as by such action he was practically making hi/nsclf a Judge 
his own case— 10 C W \ 775, 37 Cal 221 But this view does not 
seem to be correct for sec 191 provides a sufficient safeguard and gives- 
the accused a right to have the case transferred to another Magistrate 
On this principle the Madras High Court has held that there can be no 
Objection to a Magistrate taking cognizance of an offence upon informa 
tion received by him in another capacity ef as President of the District 
Board— 43 Mad 709 

The following are held to be information’ within the meaning ofthis 
section —An anonymous communication— 3 C W N 63 , comroumca 
tion through post— 2 Weir 149 , 19 A W N 2or , information received 
from another Magistrate— 19*4 P W R 10 , 3 C W N cclxii 

Injonnation must be recorded —A Magistrate taking cognisance upo'* 
information under (his clause should at least record the information on 
which he acted, though he may not be obliged to disclose the sources 0^ 
information— 10 C W N 775 , 35 Cal 10/6 

Irt/ormation received from ■uulness — A Magisirite taking cognisance 
of an offence against a person on evidence given on behalf of another 
accused person, proceeds under clause (c) of this section— 3 C W N 
ccKxix So also, a Magistrate who takes cognisance of in offence 
igamst a witness in a case pending before him upon the ficts disclosed 
by the evidence of another witness, does so under clause (c) of lb* 
present section and not under section ts* — l C \V V 105 CotdrO'-y 
N L R 113 where under such circumstances section 3^1 was held to be 
applicsble bee also 4 b L R 258 If however ihe Migisinle has 
already taken ccgntsance ufon a comphunt of an offence igamst some 
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person, and after cxarntnaiion of tome witnesses, the ofTences of other 
persons are reseated, the MaKiitrate proceeding against the latter does 
so under clause (a), (since there it a r<>m//r/n/)— 4t Cal. 1013. 

Knowledge —Knowledge meant actual perional knowledge of the- 
Magistrate or knowledge based upon evidence legally before htm— 1 L. 
n K 18 A gratuitous suspicion or belief founded on private information 
contained m an anonymous petition IS not knowledge— rsW. K t. Where 
a Mag sirate issued an order under sec 144 Co slopwork m a quarry, and 
took action for the disobedience of that order, and crmricted the accused, 
It was held (hat the Magistrate took. cos.nitince of the ofTence on his 
Own knowledge of frets under this claise.-l9o$ P L K 84 So alto, 
where the accused in d sobedience of art order given by 1 Cantonment 
Magistrate tied hit bufr.<loet >n a certain phcc and the Mag sirate find 
ing the place filth) m conscq icnce sent for ihe icciised ind hnrd him. it 
was held that the ^Iag11lr4te in A co,.n since from his own knowledge 
under this clause ind wit debarred from trym*. the esse by virtue of sec 
IQt — 1905 P R 8 

Saipleton —Where a ^(agl«trate hts 1 mere suspicion that nn offence 
has been committed he should not,asainitierofsoundjudicialdisct'’e- 
tinn, take cognisance of It until some person aggrieved his complained 
(clause ii) or until he has before him a police report (clause 6) on (he 
subject based on investigation directed to the offence— 14 C1I 707 

Hiscellaneoai — 

Freib complsiot after discharge —A Magistrate his jurisdiction- 
to enteriam a second cornplaiot on ihe same facts after an order of 
discharge was passed by another Migisirate before whom the former 
complaint was made— 2 P L- J 34 Thedtschirge of i person acccusd 
of an offence it no bar to his being apprehended and brought before a 
Migistrate for commitment or trial— 8 W R 61 , 14 W R 6j Contra — a-- 
Bom. 534 

Limitation —The gcnenl law of limitation is ch cfly intended for 
ctvit matters and does not apply 10 the taking cognisance of offences — 20 
Bom 543 

Complaint in respect of one offence— Cognisance in respect of 
another —See 26 Cal 786 cited above under cl (a) 

Complaint against some persons cognisance against others — 
Where a complaint 1$ made against some persons ind the Magistrate 
takes cogniianceof the offence, it is ihe duty of the Migistralc to deak 
with the evidence brought before him. and to see that justice is done ia< 
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regard to any other person who might be proved by the evidence to be 
concerned in the offence— 4 C W N. xlv When once a Magistrate has 
taken congnisance of an offence, he is competent to take proceedino's 
against all who from evidence appear to be offenders. His power is not 
limited only with regard to the persons mentioned in the comolaint or 
Police report- 4 C W N 560 , 21 C W N 950 , r Bur L J 183 See 
also U B R (1897 — 1901) 56; 26 Cal 786; 1904 P R 32 , 14 Bom L 
R. 141 ;4i Cal 1013 ; 4 C. W. N 367 cited under clau«e (a) , and 9 N. L 
R. 65 ; 8 C. W. N 864. cited under clause (^) 

191. When a Magistrate takes cognizance of an offence 
under subsection (i), clause (r:), of the 

Transfer or commit- 

' mcnt on appiicatiun of preceding Section, the accused shall 
accused. ' 

before any evidence is taken, be informed 
that he is' entitled to have the case tried bv another Court, 
and if the accused, or any of the accused if there be more 
than one, objects to being tried by such Magistrate, the case 
shall, instead of being tried by such Magistrate, be com- 
mitted to the Court of Session or transferred to another 
Magistrate. 

Principle —The principle of this section is that no man ought to be 
a Judge m his own case If a Magistrate proceeds against a person 
upon his own personal information, he is interested m the prosecution, 
and thereby he would practically make himself a Judge in his own case, 
and his pre-conceived opinion of the guilt of the accused is likely to pre- 
judice the accused in his trial. 

Besides the above, the section has another object in view, viz, “to 
clear away everything which might engender suspicion and distrust (m 
the mind’ of the accused) of the tribunal and so to promote the feeling of 
confidence m the administration of Justice which is so essential to social 
order and security. The law m laying down the strict rule has regard 
not so much to the motives which might be supposed to bias the Judge 
as to the susceptibilities of the litigant parties”— /er Miller and Lush JJ in 
Serjeant v. Dale, 2 Q B. D 558, quoted in 19 Mad 363 

A Magistrate cannot take cognisance of an offence under clause (c) 
of section 190, without complying with the provisions of this seciion — i 
L. T. 446. Where on a report'being made by a Cantonment official 
• in respect of an offence under sec 92 of ihe Cantonment Code, the 
•Cantonment Magistrate took cognizance of the case and convicted the 
-accused held that the Magistrate should have informed the accused 
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■under this section that he was entitled to have the case transferred to 
another Magistrate— at Cr. L J. sgifLah) 

Right of accused to have case transferred —The words “shaU 
be informed that he is entitled" are mandatory, and a Magistrate cannot 
refuse to comply with them — 13 All. 345. He is bound to inform the 
accused of his right to have the case transferred If he omits to inform 
the accused of his right, or if in spite of objections taken by accused, the 
Magistrate proceeds with the case, the proceedings will be wholly void 
It IS not a mere irregularity curable by section 537— All. 345 ; 28 All. 
212 ; 3 A. L. J 694; 19 A L J. 138 , 21 A L J, 89 ; 1905 P. R. 8 ; S 
N. L. R 113 5 1898 P. R. 13 ; 22 Cr. L J 96 (Lah). 

The accused can waive his right under this section — l S. L. R. 98 , 
But if a Magistrate omits to inform the accused of his right, the mere 
silence on the part of the accused IS not to be taken as a waiver of his 
right— 3 C. \V N cdxxix 21 A L J. 89 

Although this section enables the accused to apply for a transfer of 
the case, still, unless the accused exercises that right, the jurisdiction of 
the Magistrate to try the case is unquestionable The mere fact that 
the Magistrate has taken cognisance under section 190, clause (c), does 
not oust the jurisdiction of the Magistrate to hear and determine the 
case— 13 A. W. N. 79 ' 

Omtstion to ntform aceuied, not a ground of trant/er —The omission 
by the Magistrate to inform the accused that he is entitled to have his 
case tned by another Court may be a ground for having the proceedings 
sec aside, but it is no ground for making an order for transfer— 2 Weir 

151. 

Natare of the accused’s right —All that the accused is entitled to 
under tins section 1$ to have the case tned by another Court . but he 
cannot choose or determine for himself by what other Court 
the case IS to be tried— 7 B L R 637 And the Magistrate has a dis- 
cretion, on objection being taken, either to transfer the case to another 
Magistrate or to commit It to (he S-ssions He is not bound to transfer 
the case to another Mrg'Sirate He may electro commit the case to 
the Court of Session — 22 Mad 148 

Again, the accused can object only to the tnal of the case by that 
■Magistrate, he cannot object to a preliminary tnqutry This section 
directs the Magistrate either to transfer the case to another Magistrate 
or to commit the case 10 the Sessions And the commitment involves ihc 
•holding of a preliminary inquir> This sectrors empowers the Magistrate 
to hold* preliminary inquiry even in a case triable by himself , if the 
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case IS one triable exclusively by the Sessions Court, the Magistrate js 
fortion entitled to hold an inquiry preliminary to commitment— 21 
All 109 , 20 Cr L J 47 (Cal > 

When objection to be taken — If the accused wants to be tried by 
another Court, he must express his objection before any evidence is 
# taken — 1894 P R 29 

Application of this Section to Chapter VUI —The provisions of 
secs 190 and 191 do not apply to proceedings under sec noandaMagis 
irate who has instituted proceedings need not inform the person proceeded 
against that he is entitled to have his case transferred to another Magis 
trate— 27 All 172 But m 29 Cal 392 and 4 P L J 7, however, it has 
been held that the principle of this section, viz that no man ought to 
to be a judge in his case, applies to proceedings under Sec no though 
they do not relate to offinces Therefore, where a Magistrate has ini 
tiated proceedings against a person under ^ec no mainly if not wholly 
upon his own knowledge of the character of that person, he is incompe 
tent to proceed with the trial under Sec 117 

Magistrate a power to bear appeal —A Magistrate who takes cogni 
sance of a case, under sec 190 (c) cannot after becoming a District 
Magistrate, hear an appeal from a conviction in the case (which was 
tried by an another subordinate Magistrate) without following the pro 
cedure laid down in Sec 191, as an appeal is a part of the trial of the 
offence— 12 C W N 438 

192 (i) Any Chief Presidency Magistrate, District 

^ . . Magistrate or Sub divisional Magistrate 

Transfer of cases by «» *> 

Magistrate may transfer any case, of which he has. 

taken cognizance, for inquiry or trial, to any Magistrate sub- 
ordinate to him 

( 2 ) Any District Magistrate may empower any Magistrate 
of the first class who has taken cognizance of any case to 
transfer it for inquiry or trial to any other specified Magis. 
trate in his district who is competent under this C'^de to try 
the accused or commit him for trial , and sucli Magistrate 
ma> dispose of the case accordingly 

May transfey —The power under this seciion is optional md 
not obhgiiory As to ciscs wh ch -» Migislrate is disqualified from try 
ing nnd is bound 10 irinsfer. see Secs 4S7 md 556 

‘Any case —This sed on deals with the power of the Magistrate 
to tiansferrt/y case the words 'any case’ are not renneted to criminal 
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cases only, but are wide enough to include any case triable by any 
critnioa! Court, e.^. cases under Chapter VIII — 35 Cal. 243 ; 24 All. 
151; xPat. 62t; or cases under Chapter XII— 22 Cal. 898 ; 10 C. W. 

tops; 20 A L. J. 215 ^venifthe transfer be not strictly legal, the 
irfegularity would be cured by Sec. 529 (f)— 2 C L. J. 6*4 ; 4 C. W. N. 
«2t. 

Power to transfer cases whtch the subordinate Magistrate is incom- 
Under subsection (t), the Magistrate has power totran- 
Xer a case to a subordinate Magistrate, even though the latter be incom- 
petent to try the case on his own initative , a complaint under Sec. 
20 of the Cattle Traspass Act can be entertained only by the District 
Magistrate or a Magistrate specially authorised ; but this section will 
empower a Subordinate Magistrate to try the case, if it >s transferred to 
him by the District Magistrate— 34 Cal. 926 

But tf a first class Magistrate tranlers .1 case under subsection (2), 
he can transfer only (hose cases to a Subordinate Magistrate which the 
Utter is competent to try. 

*0f which he has taken cognUatice’:— This section enables a Dis- 
trict Magistrate to trausfer only those cases of which he has taken cogni- 
sance under Sec. <90 It has no reference to cases which has been 
transferred to that Court— 12 A. L.J. 277. In other words, a case 
■which has once been transferred cannot be transferred again under Sec. 
192— r L. B. R. 86, 7M. H. C, R. App 33. In 2t Cr. L. J. g6 (Pat) 
however it has been held that the second transfer is a mere irregularity 
covered by Sec. 529 of the Code. But where a case had been transferred 
By the Chief Court under sec. 526 from the Dt. Magistrate of RohtaK 
to the Dt. Magistrate of Htssar with a direction that he should either 
dispose of the case himself or transfer it to some other competent 
Magistrate in the District and the District Magistrate of Hissar 
transferred the case under sec *2910 an Honorary Magistrate, /.etd that 
the District Magistrate of Hissar tvas competent under this section to 
make the tfansfer-i9*7 P. R- 30. »9All 249 

When case can be transferred —The .Magistrate can transfer the 
case, on taking cognisance of »i A DismctfMagistrateis competent, under 
sec. 190 to take cognisance without complaint, and (9 transfer the case 
to a subordinate Magistrate without such compIaint~i S.[L. R. rrg He 
can transfer the case before any process has been issued to the accused 
— 7 N. L. R. 67. He can transfer a case after summons has been issued 
against the accused— 7 C. L. J 249- But a case cannot be transferred 
under this section after it has been 'p®***? tried— 2 Weir 152, e. g , after 
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all the evidence for the prosecution and the defence has been taken— 
12 All 66 

By whom and to whom case can be transferred —A case tan be 
transferred under this section by the Magistrate specified to the Court 
of a Magistrate tuhovdinatt to him and not to a superior Magistrate 
A transfer of a case by a Subordinate Magistrate to a District Magistrate 
IS not contemplated by this section — loAAVN 7 A third class Magis 
trate cannot transfer a case to a District Magistrate — 12 All 66 

How much of the case need be transferred —Where a complaint or 
a police report deals with several persons, it is not necessary that the 
entire case, e g , the case regarding the offences commuted according 
to the complaint or Police report should be transferred Whether the 
entire case has been transferred or not is a question of fact, 
depending on the intention of the transferring Magistrate and this 
intention must be gathered from the order itself Where no reservation 
IS made» it may be concluded that the whole case has been transferred— 

32 Cal. 783 Thus, where a complaint was lodged against several 
persons, and the 'Magistrate afier examining the complainant, issued 
summons against one of the accused only and transferred the case to a 
Subordinate Magistrate, it was held that the whole case of the complain 
ant was transferred, and the Subordinate Magistrate could take proceed 
ings against the ocher accused persons also— 7 C L J 249, 

‘Subordinate to him’ —The transferring Magistrate can transfer 
the subordinate Magistrate, and not to a superior Magistrate. 

See 10 A W N 7 and 12 All 66 cued above 

The subordination of the Presidency Magistrates to the Chief Presi 
dency Magistrate shall be deemed to be of the same kind and extent 
as the subordination of Magistrates and Benches to the District Magis 
trate under Sec J 7 10 The Cbiet Presidency Magistrate can under 
Sec 528 withdraw any case from any Presidency Magistrate and refer 
It for inquiry or trial to any other such Magistrate — r Bom L R 347 
For the purpose of this section, an Additional District Magistrate 
in subordinate to the District Magistrate, see Sec 10(3) 

Effect of transfer —When a District Magistrate has transferred 
a case for trial to a Deputy Magistrate, the former has no jurisdiction 
m the case so long as the transfer is m existence, and cannot lake any 
further sieps in the matter or decide the case himself, unless the case is 
withdrawn tn his own file under sect on 523-12 W R 53, 27 Cal 
979 , 46 Cal 854 Until the transferring Magistrate had withdrawn the case 
from the file of the subordinate Magistrate (to whom the case was trans 
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ferred) to that of hts o«n Court he had no power to make any order save 
an order for further inquiry under Sec. 436 — 3 * Cal. 7S3 t 30 Cal. 449. 
In this respect this section dsfTers from Sec. co2. Under that seciioo 
the Magistrate receiMnp a complaint refers it to a subordinate Magistrate 
only (or enquiry and report, and does not cease to have control oser the 
case. The ptovisioni of secs 193 and 202 ate separate and distinct and 
the powers conferred by one section do not curtail those conferred by the 
other — 46Cal. S54. 

Procedure before transfer — Ao/i« to farUts — Before a case is 
transferred under this section (rom one subordinate Court to another, the 
District Magistrate should gue notice to the parties of such transfer-^ 

S Cal 393 , 3 All. 749 , 2 Rom L R 342 , Ratanlal 460 . 22 Rom. 549. 

Examination cj tompiatnant —Under Sec ?co, proviso (a), when a 
complaint is made in writing, the Magistrate is not bi und to examine the 
complainant before transferring the case under this section See also 18 
\Y. R. 18. The decision in 4 N W P H. C R 88 in not good law. 

Procedure after transfer —-Exarntnatton cJ <onif 4 ainan( —If the 
transferring Magistrate has already examined the complainant, the Magi* 
strate to whom the case ts transferred is not bound to examine Ibe 
compUtoant again— Sec. 200 fc) 

Examination of proteeuiton witness —Even where the transfemag 
Magistrate has examined all the prosecution witnesses still the >Iagistrate 
to whom the case is transferred is bound to examine the witnesses again. 
He cannot act upon the deposition of witnesses recorded by the transferr- 
ing Magistrate — 14 AH. 346 , 2 Weir 152 j see also la C. W N 140. 

Transfer by Higb Court . — In the case of a transfer of a criminal case 
by the High Court from a Court subordinate to the District Xfagistrate 
to the District Magistrate’s Court, it will be understood that the Oistiict 
Magistrate should iry the case himself, unless the High Court has 
expressed that the District Magistrate shall have the power to transfer 
the case to a subordinate Court. Rut when the transfer 1$ from ihe Court 
of one District Magistrate to the Court of another District ^lagistrate, it 
will be understood, unless the contrary is directly expressed, that the 
Magistrate of the Court to which the transfer is made has power and • 
jurisdiction to apply section 192, and to transfer the case to the Court i 
of any Magistrate subordinate to bun, wbo may be competent to try it 
—19 All 249,t9i7P R 30 

193. (i) Except as othernise expressly provided by this 

cofiiiz.nceotoH.nc.. Code or by any Other law for the time 
by Court oiscMion. being in force, no Court, of Session shall 
take cognizance of any offence as a Court of original juris- - 
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diction unless the accused lias been committed to it by a 
Magistrate duly empowered in that behalf 

(2) Additional Sessions (2) Additional Sessmns 
Judges and Assistant Sessions Judges and Assistant Sessions 
Judges shall try such cases Judges shall try such cases 
■only as the Local Government only as the Local Government 
by general or special order by general or special order 
may direct them to try, or, in may direct them to try, or, 
the case of Assistant Sessions [* ' » •] as the Sessions’ 
Judges, as the Sessions Judge Judge of the division, by the 
of the division, by the general general or special order, may 
oi“ special order, may make make over to them for trial 
over to them for trial 

Change —The words'* m the case of Assistant Sessions Judges ' 
-which occurred in subsection (2J after the words “ may direct them to 
firy ' have been omitted by sec 46 of the Criminal Procedure Code 
Amendment Act ‘ We propose to omit from section 193 (s) ihe words 
•*in the case of Assistant Sessions Judges’ The section, as it stands at 
present, makes a d stinction between Additional Sess ons Judges and 
Assistant Sessions Judges, only allowing transfers by the Sessions Judge 
in the case of the latter Considerable inconvenience has been felt owing 
to this limitation, which we propose to remedy by the omission of the 
words referred to abov<- ’ — Repot t of the Select CommtUct of 1916 

Object of this section —The object of this restriction is to secure, in 
the case of a person charged with a grave offence, a preliminary inquiry 
which would afford him the opportunity of becoming acquainted with the 
circumstances of the offence imputed to him and enable him to mike his 
^Jefence— 3 Mad 351 The law contemplates that in the serious cases of 
which a Court of Session may take cogoisance, the accused should have 
some informition of the case he has to answer — 4 Mad 227 

Trial without commitment —The trial in the Court of Session 
without 1 commitment is ultra vtres~is Mad 352 , J8S4 P R 42 , 22 
Cal so The absence of commitment 11 a defect of substance and not 
merely of form and is not cored by section 537— 1884 P R 42 Exen 
where a Sessions Jugde holds that the approver who is giving evidence 
before him as a nitness IS not complying with the conditions of pardon 
"he cannot try him at once, but can do so only after a proper commit 
them by a competent Court— ts Mad 35**, 22 Cal 50,1 HR (1893— 

1920) 536 
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Frregular commitment — Ifihe commitment is made by a Magistrate 
duly empowered, the fact that the Magistrate investigated the case with 
out a formal complaint 15 not a ground of treating the commitment as a 
nullity , the Sessions Court should proceed with the trial in the usual 
course— 4 B. H C R 35 

Onus of proof —Where the commitment was made by a person 
exercising the powers of a Magistrate, that fact is sufficient to entitle a 
-Sessions Court to proceed w th the trial, and it would be on the party 
impugning the correctness of the proceedings to show that there was no 
gurisdiction— 13 W R 17 

Reference coder eec 133 — Power of Additional Sessions Judge — 
A reference to a Court of Session by a Magistrate of a case under section 
123 IS not a case 'committed for trial, and the Court of Session disposing 
of It does not ‘cry a case' wiihm the meaning of this section An Ad 
*ditionaI Sessions Judge empowered to try all cases which may be com 
mitted for trial by the Magistrate of the District has no jurisdiction to 
pass an order on such reference — Ratanlal 830 

Assistaat Sessions Judge appointed temporarily —An Assistant 
Setsions Jujge who has be«n directea by the Government to tal^e over 
charge of the duties of S«ss ons Judse daring a temporary sacancy of the 
office, IS not an offi «r appointed to act ns a Sessions Judge, and has no 
jurisdiciion to try any caseenenis Assistant Sessions Judge, unless it 
was mide over to him under n general or special order under the last 
para of this section— Ratanla! 500 

194 (i) The High Court may take cognizance of , my 

Cotnir.nc.cuii.nc oflencc upoii a Commitment made to it in 
byMiehCegrt maimer hereinafter provided 

Nothing herein contained shall be deemed to affect the 
provisions of an> Letters Patent granted under the Indi.in 
High Courts Act, iSGi, or the Government of Indn Act, 
1915, Or any oilier provisions of this Code 

(2) (<!} Notwithstanding anything in tins Code contained, 
'•■= Advocate General maj, vvith the 
«aicu*ntr(i prcvious Sanction of the Governor»G^nen! 

m Coancil or the Local Government, exhibit to tne High 
Court, against persons subject to the jurisdiction of the 
High Court, information for all purposes for which Her 
Majesty’s Attorney .General may exhibit informations on 
fcchalf of the Crow n in the High Court of Justice in England. 
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{d) Such proceedings may be taken upon every such 
information as may lawfully be taken in the case of similar 
informations filed by Her Majest)’s Attorney General so- 
far as the circumstances of tlie case and the practice and 
procedure of the said High Court will admit 

(c) All fines penalties forfeitures, debts and sums of 
money recovered or levied under or by virtue of any such 
information shall belong to the Government of India 

(r/) The Higlit Court mav make rules for carr) ing into 
effect the provisions of this section 


195 (l) No Court shall 

take cognizance — 

(rt) of any offence punish 
Pros.cution aWe under 
'ilwISr.inS'o'ru^ sections 172 to 
Sinr""' I8S (both in 

elusive) of the Indian Penal 
Code, except wuli the pre 
viou-» sanction, or on the 
complaint, of the public 
servant concerned, or of some 
public servant to whom he is 
subordinate , 

( 6 ) of any offence punish- 
able under 

ProtecutI on 

lor cerljln sections 101 
ollencei oc*!"** 

publlclujllce ip^ 

199, 200, 305, 206, 20/, 208 
209 310 , 211 or 228 of the 
same Code, when such off- 
ence is committed in, or m 
relation to, any proceeding in 
any Court, except with the 
previous sanction, or on the 


195 (i) No Court shall 

take cognizance — • 

(n) of any offence punish- 

Proaecutjon ^ble under 
loreontempls of 

lavrlut Authority SectlOUS 172 tO 
of public »er. . 

vanli 188 of the 

Indian Penal Code except 
’ * * on the complaint 
/« wnittig of the public 
servant concerned or of some 
other public servant to whom 
lie IS subordinate 


(b) of anj offence puiush- 

„ . able under 

Proiecutlon 

lor certain inv of the' 
offenccj a^alnit i lUC 

p«pnciu»iic. following sec 
lions of the same Code, mine 
I>, sections 193, 194 195, 196, 
199, 200, 205, 206 207, 208, 
209 210, 2II, and 328, when 
such offence // alleg,.d to fune 
been committed in, or in reh 
tjon to, ony proceeding m any 
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complaint, of such Court, or 
of some other Court to which 
such Court IS subordinate , 


(f) of any ofience describ 
ed in section 

Prove c u lion 

463 pu...sh 
iVyVnT.'rvV under 

sections 471, 


Court, except • • * on 
the complaint tn •unliug of 
such Court or of some other 
Court to \ilnch such Court is 
subordinate , or 

(f) of any offence describ 
ed in section 
463 nr punish 
;"i;::t„%Vi: ■•>^1= under 
section 471, 


475 or 476 of the same Code, 
when such olTence has been 
committed bj a party to any 
proceeding m any Court in 
respect of a document pro* 
duced or given in evide ice m 
such proceeding, except with 
the previous sanction, or on 
the complaint, of such Court, 
or of some other Court to 
which such Court 1$ sub 
ordinate 


section 475 or section 476 of 
the same Code, when such 
offence IS alleged to have been 
committed by a party to any 
proceeding in any Court in 
respect of a document pro 
duced or given in evidence 
m suen proceeding except 
• * * on the complaint tn 
wntmg of such Court, or of 
some other Court to which 
such Court IS subordinate 


(2) In clauses (b) and (c) 
of sub section (i) the term 
“Court* means a Civil, Rev- 
enue or Criminal Court, but 
does not include a Registrar or 
Sub Registrar under the 
Indian Registration Act, 
1^77 

(3) See infra 

(4) The sanction referred 

N.l»r.<,l..nc. “>'» 'h'S »«" 

expressed m general terms, 


{2) In clauses (b) and (c) 
of sub section (i) the term 
Court includes a Civil, 
Revenue or Criminal Court, 
but does not include a 
Registrar or Sub Registrar 
under the Indian Registration 
Act, 1877 

{omitted) 
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and need not name the 
accused persons , but it shall, 
so far as practicable, specify 
the Court or other place in 
which, and the occasion on 
which, the offence was com 
mitted 

(5) When sanction IS given 
in respect of any offence 
referred to in this section, the 
Court taking cognizance of 
the case may frame a cliarge 
of any other offence so referred 
to which IS disclosed by the 
facts 

(6) Any sanction given 01 
refused under this section may 
be revoked or granted by 
an> authority to which the 
authority giving or refusing 
It IS subordinate, and no 
sanction shall remain in force 
for more than six months 
from the date on which it 
was given provided that the 
High Court may, for good 
cause shown, extend the 
time 

(7) For the purposes of 
this section every Court shall 
be deemed to be subordinate 
only to the Court to which 
appeals from the former Court 
ordinarily he, lliat is to 
say — 


{omitted) 


{omitted) 


(3) For the purposes of 
this section, a Court shall be 
deemed to be subordinate to 
the Court to which appeals 
ordinarily he from the appeal 
able deetees or seutencis of 
such former Court, or in the 
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(c) Where no appeal lies, 
such Court shall be deemed 
to be subordinate to the 
principal Court of original 
jurisdiction within the local 
limits of whose jurisdiction 
such first mentioned Court is 
situate 

(<3) where such appeals 
he to more tlian one Court, 
the Appellate Court of in 
ferior jurisdiction shall be the 
Court to which such Court 
shall be deemed to be sub 
ordinate 

{i) Where such appeals 
he to a Civil and also to a 
Revenue Court such Court 
shall be deemed to be sub 
ordinate to Hie Civil or 
Revenue Cour* according to 
the nature of the case in con- 
nection with which the offence 
IS alleged to have been com 
miUed 

( 3 ) The provisions of sub- 
Section (I), with reference to 
the offences named therein, 
ipplj also to criminal con 
spiracies to commit such 
offences and to the abetment 
of such offences and attempts 
to commit them 


case of a Ctvi/ Court from 
whose decrees no appeal 
ordinarily lies, to the principal 
Court having ordinary original 
ctvil jurisdiction within the 
local limits of whose jurisdic- 
tion such Ctvtl Court is 
situate 

Provided that — 

(n) where appeals lie to 
more tlian one Court, the 
Appellate Court of inferior 
jurisdiction shall be theC’Oiirt 
to which such Court shall be 
deemed to be subordinate , 
and 

(^) where appeals he to a 
Civil and also to a Revenue 
Court, such Court shall be 
deemed to be subordinate to 
the Civil or Revenue Court 
according to the nature of 
Xh^ or proceeding con- 
nection with which the offence 
IS alleged to have been com- 
mitted 

(4) The provisions of sub 
Section (i) with reference to 
the offences named therein, 
appl} also to criminal con 
spiracies to commit such 
offences and to the abetment 
of such offences, and attempts 
to commit them 
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(5) Where a complaint has been made under sub-Section 
(/), clause (a), by a publtc servant^ any authority to which 
such public set vant ts subordinate may order the iviihdrawal of 
the complaint and, if tt does so, it shall for wat d a copy of such 
Older to the Court and, upon t eceipt thereof by the Court, no 
further proceedings shall be taken on the complaint 

Change —This section has been substantially amended by sec. 47 
of the Criminal Procedure Code Amendment Act (XVIII of 1923), 

The changes introduced by the present Amendment are the follow- 
ing — 

(t) The words “with the previous sanction” have been omitted from 
-clauses (a) (b) and (c) of subsection (t) Under the old (aw, a private 
•person could launch a prosecution for the offences referred to in this 
■section, after obtaining the sanction of the Court Under the present law, 
by abolishing sanction aliogether, the right of private individuals to 
prosecute for the said offences has been taken away. Subsections (4) 
(51 and (6) which dealt with sanction have also been omitted 

(2) The words “in writing” have been added after the word “com 
plaint” in clauses (a) (b) and (c) , and the words "is alleged to have been 
committed" have been substituted for the words "have been committed” 
in clauses {b) and (c). See 5 P L J. 135. 

(3) In subsection (2) the word 'includes* has been substituted for 
•means'. This amendment is merely verbal 

(4) Subsection (3) has been re numbered as subsection (4) 

(5) Subsection (7) has'been renumbered as subsection (3), because 
that subsection should come m more properly after the definition of the 
word 'Court' in subsection (2) The old clause (c) of that subsection has 
now been incorporated into the body of subsection (3) with this restric- 
tion that It IS now confined to civil Courts only 

(6) Subsection (5) IS entirely new 

Reasons for the change — "The provisions of section 195 cause con 
Slant and great difficulty, and various amendments hive been suggested 
which we have considered at length We have no doubt that it will not 
be possible lo remedy the evils which are connected with this section 
so long .as private individuals are allowed to prosecute for offences con- 
nected with the admmistriiion of justice In our opinion the only 
effectite way of dealing with this section is to allow prosecutions to be 
launched only by the public servant or by the Court. 

“We see no reason why the public servant or the Court should not 
file .1 compfiint exactly in the same way as .a private individual would do 
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m other cAses *ind our p'opoi'tls m this connection with this section and 
the enlart^ement of section 476 insoUethe adoption of this principle In 
our \ie« section 193 «houId bar the cognizince b) any Court of ofTences 
of this nature except upon such complaint, while the procedure to be 
followed when the Court desires to prosecute should be prescribed by 
section 476 

“The adoption of tins principle will at all events pet rid of the 
obiectionable practice of keeping a sanction which has been granted to a 
private individual, hanging over the head of the accused person for a 
period ofs X months, which is frequently utilised for the various purposes 
of blackmail In the case of a compUint by a Court or the public servant 
we do not think that it will be necessary to prescribe any limit of time 

*‘It will also, m our opinion, be a distinct advantage to get rid altoge 
xher of the term “sanction” in connection with these prosecutions, a result 
which will be affected by (he amendments we propose 

“We recognise that clause (<»)of subsection (i) stands on a somewhat 
different footing from clauses (^) and (cX but we think there is no reason 
to retain even in it any reference to a sanction, as prosecutions under 
cla tse (<?) can reasonably be launched in all cases on the direct com 
p amt of a public servant ' —Report of the Select Committee of X^i 6 
. [It should b* no'ed that all the cases cued below are cases relating 
so sanctions, but the principle of those cases applies also to complaint*) 
fur under the old law no diatinction was made between sanction and com 
p’aint The eises noted below are therefore cited with certain verbal 
alterations } 

Object of Section — The object of this section is —to protect 
persons from being needlessly harassed by rash, baseless or vaxatious 
prosecutions at the instance of private individuals for the offences 
specified— 39 Mad 677 32 M L J 54 to protect persons from criminal 
prosecutions by persons actuated by personal malice or ill will or frivolity 
of disposition— 18 All 203 , 7 A W N 142, iC W N 400 , to protect 
persons from criminal prosecutions upon insufficient grounds and to 
ensure pio>ecution only when the Court after due consideration is 
■satisfied that there is a proper case to put a party on his trial— 4 L B 
R 234, to ins St on there being prosecutions only when public justice 
demands it and to provent prosecution when public interest cannot 
be served — I C W N 40a, 2 Weir 178, Ratanlal 374, 3 C W 
N 3 . >3 A W N lof , and to-save the time of Criminal Courts from 
being wasted bj endless prosecuttons without convictions — 39 Mad 
677 , I C W N 400 
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Duty of Court — A complamt ought not to be made under this section 
when there is no probability of conviction. It is necessary for the 
Court before making a complaint, to consider the evidence and to 
decide as to whether there is a prima facie case and any reasonable 
chance of conviction being obtained— 2 Weir 188 , 26 Mad 116 , 12- 
M. L J. 408 ; 12 M. L J. 392 • 12 C W N 3 , 4 P L J. 374 , 7 Bom.- 
C R- 732 , 32 M L J.54 , 13 A L J. im, 6 L W 241 , Jo N L R 177 

It would be an abuse of the powers vested in a Court of justice if 
complaints were made on the principle that though the conviction of the 
of the party complained against is a mere possibility, it is desirable that 
the matter should be thrashed out, so ihat it may be decided whethev 
or not an offence has been commilied— 37 Cal 350 

Subsection (1)— Complaint —If a Court adopts the procedure loid 
down in Sec 476, and after making the necessary inquiry under that- 
section, sends the case to a fiist class Magistrate, such action 
amounts to making a complaint— 10 Bom io3 In order to make a com* 
plaint under this section, the Judge or Munsiff will not have to appear 
before a Magistrate and make a complaint on oath like an ordinary- 
complainant. If he adopts the procedure under sec 476, that would be- 
sufficient. Section 476 was enacted iviib the object of avoiding the 
inconvenience which might be caused if a Munsiff or subordinate Judge- 
or a Judge were obliged to appear before a Magistrate and make a com* 
plaint on oath in order to lay the foundation of a prosecution— 7 All 
871. 

But It should be noted that Sec 476 refers only to offences ‘when 
committed before the Cb«r/’ and the ruling 10 7 All. S71 must be applied 
to those cases only But if (be offence is committed before a public 
servant other than a Court, his proper course is to prepare an ordinary 
complaint. See U B. R (tpoSi Cr P C 13 

Instances of complaints — ^Where a Munsiff who heard a sun was of 
opinion that certain persons should be prosecuted for offences under 
Secs I93r 463, 471 I. P C. .and directed them to be sent to .a Magistrate 

tor inquiry, tt was held that die MunsifTs order was a comphamt wiihin 

the meaning of this section— 7 All 871 Where a Magisiraie ordered 
the prosecution of a person, and sent the cate to another Magistrate 
for inquiry it was held that die order must be deemed to be a complaint 
under Sec 476-7 Mad. 1S9 Where ,a Cml Judge trying a rent suit 
was of opinion that a party to the suit had conmiiitcd perjury.and sent 
the record to the Collector for starting a case under Sec 193 I P 
It was held that the order«isn comphinl, thought it was not an order 
under Sec 476— :6 All. 514. here « Judge passed an order to ihr 
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fo1lo»inc ffTtcl —*‘1 cofnfil«in that KfiUiltwo fatie and forced bond$ 
in t^e C'^uit r( Small Caut*i etc and tent the oaperi to the District 
^lac1»trale for taV nc action, it wa« field that the order of the Judge 
••*1 a complaint — ta A U j ffl ^\h«fe the ncc^ted remored the 
rroperty aih ch h*d been attic? e t in ccecoiion of a decree md on the 
report of ihcaltachine oTifer, the I) titict Judge, being of opinion that 
the accuied ihould l>e proiefotrd, ordered the paper* to be sent to the 
Deputy Commit* oner, it »a» held that the order of the District Judge 
operated at a complaint— 1934 I* L~ IL 7 \Sheiea Munsiff, being of 
opin on that a document filed in a ca»e before him had been tampered 
with, communicated h * tuipuion* to the Ditlnct Judge who thereupon 
wrote to the District Magittrale requesting him to taVc action, it wa$ 
held that the letter nf the D ttnet Judge imounicil 10 a compUinl — 
35 AH £ \\ here the Ditinci judge foiwaided to the District ^t3elttrate 

a cop) of hi* judgment, with a letter m which le called ittent on to the 
remarVi as Tei,ard» the forger) of a wilt md rrqu**ied the litter 1 1 take 
up the rnatter for |od cial insestigition. the letter wit a suiiicient com 
paint— 70 Bom. U U totS 

Sobordinatiofl of Foblie lerTaoti »Th» tuboidnnon of one pub 
1 c lerrant to another may lute either from exptet* enactment or from 
the fact that both the public tenints belong to the same department, 
one being superior m rank to another— iS M L. J 484 

A constable is tubirdinate to the Superintendent of Bohee— 19 \V 
U 33 the District Magistrate is at the head of the I’olice, md the Pol ce 
If suboidmate to him— 10 A W N. ifif . 37 All ^92; 1910 P. U 6 , 
(Centra— 27 Cal 453) The Secietiiy of i \Iunicipil lloird is sub 
ordinate to the Chairman — 13 A W N 31 The Kcgiilnrof Small Cause 
Court I* subordinate to the Chief Judt,e of llial Court— 27 Horn 130 

A station House OfTicer is not subord nate to the Taluk Mag sirate — 
0 Mad 146 , the Police is not subordinate to the Honorary Magistrate — 15 
A \V N 153 19 W li 3j or to the Township Magistrate — 1 L B R 

lot Neither the Police nor the Sub Magistrate is subordinate to the 
Sessions Judge— 27 M L. J e86 A village Muns ITor village Magistrate 
is not subordinate to a Sub Magistrate— iB M L. J 584 (dissenting from 
4 Mad 341 ) 

Clanse (b)— Ferjtiry In making a complaint against a witness fur 
perjury the Court should remember that the statement must be inten 
tionally false in order to justify a prosecution — 2 A L J 836 , 2 P L 
T 31 1 The essential ingredient of the offence ts the intention of the 
person— 3 C W N Si 

Again the statement alleged to be false must have a beating upon 
the matter in Issue NVhen the question is neither material to the 
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'issue in the case nrr goes to the credit of the wiiness, he is not liable 
to prosecution— 2A L J 8^6 

Prosecution for perjury ought not to be mide m respect of a loose or 
inaccurate statement which is remotely relevant to the case and which 
Is not pressed home to ihe nitne«s in cross examination— 20 Cr L J 
564 (All ) 

A comp amt for perjury should not be made by the Court m cases 
where tt will ha»e to determine the question by merely weig'hmg the 
evidence on both sides— 5 P L J 23 

A prosecution for offences under secs 193, 467 and 471 I P C in 
respect of a handnote sued upon may be made even though the suit was 
Compromised after it was heard in part — 49 Cal 551 

A prosecution for perjury in respect of a piece of evidence should not 
generally be made where (he trial Court and the Appellate Couit have 
taken different views as to its credibility — 3 P L T 60 

In considering the question whether a prosecution for perjury shall or 
shall not be made, it is a safe role to give the witness a /m/s pemtentiae, 
and if he avails himself of It, prosecution is inadvisable— 35 A W N 6S 
Where a Sessions Judge believes the evidence of 1 witness guen 
before him, but disbelieves the evidence given by him before the com 
muting Magistrate, he should not prosecute for perjury tn the alletmtne 
but he may prosecute for giving false evidence before tlie Mig'stnte— 3 
*Weir 166 

Contradictory atatemenls — Whether a prosecution should be made 
'for giving" false evidence on the ground (hat the wftne>s made contra 
dictory statements depends upon the circumstances of each case— 4 Cur 
L T 262 The mere fact that a witness nude contradictory scsienicnts 
m the course of a single deposition is not a ground of prosecution— 3 
Weir 169:4 c W N 249; in such a case the Court should take into 
consideration the whole deposilion-2 Weir 168, and should consider if 
the contradiction may possibly be due to some confusion ornusiakc — ^ 

C W N St Nor should the Court make <a complaint on the mcrcfict 
that the witness made two conlndiciory statements one before the com 
mitiing Ma(.istraie .and another at the UmI The Court should consider 
how the contradiction has happened and why the witness in the trial 
•had resiled from his statement made before the committing Magistrate 
Where the witness had made /-»)se staiements before the committing 
Magistrate but deposed truly at ihe trial, the High Court refused to 
prosecute— 37 Cal 6t8 Before making a complaint in respect of con 
tradictor> statemenis it would be necessiiy and proper to allow tlie 
.person, against whom the complaint is made, an opportunity to explain the 
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itatements foil/ .and to state the citcumslancei under which they cime to 
be made— 17 Cr L J 93 (All); 3 Lih L J 442 

A Court should not prosecute merely where there is a discrepancy 
between a statement made on oath and a statement made under circum 
stances in which the witness is not bound to state the truth ; e g, where 
■a person made two contradictory statements, one in a petition in which 
he IS not bound to state the truth, and another m a deposition— >2 Weir 
269, 

Where a person made two contradictory statements, one before a 
^lattistrate .and another before a subordinate Judge, it is necessary that 
ihere should be a proper complaint for prosecution on each branch of the 
alternatii’e, r c one complaint from the Magistrate and another from the 
subordinate Judge. The Court to which both Courts are subordinate 
<nay properly make the compUmt where one Court is not subordinate 
<0 the other— 1890 P R 36 , 45 Bom 835 

False charges —A complaint for an offence under Sec 21 1 1. P. C 
can be made only when the case is deliberately f^tlse , but where the 
■case brought is not false m substance but is bolstered up by false evidence, 
prosecution should be made for an offence under Sec 196 I P C— 7C 
L J 169 There must be good grounds for thinking that a false and 
malicious charge was made and that a prosecution is necessary sn the 
interests of justice— 5 C P L R 78 

Mere acquittal of the person against whom the charge was made is 
not sufficient for a prosecution under Sec 211 I PC There must be 
more than a mere acquittal, there must be a reasonable belief m the 
■mind of the prosecuting Court that there was no foundation whatever for 
the original charge , there must be a belief that in instituting the criminal 
proceedings the accused had acted knowingly without belief m the truth 
-of the allegations made by himself and recklessly without caring whether 
dhe allegations were true or false— 4 P L J 374 

Before making a complaint for bringing a false case, it is necessary 
that the case must be judicially determined , the origmal case must be 
•disposed of according to law before proceedings are taken for prosecution 
for false charge-3 C W N 758 , 5 C W N 254, 14 C W N 765, 
.26 All 340, 3C W N 490, A Magistrate is not competent to order 
•the prosecution of the complainant for making a false complaint unless 
that complaint is dismissed as false — 3 C. W N 758 , 1912 P R. 2. 
Jf the original case is not tried out and never dismissed on evidence 
taken, the prosecution is invalid— 4 O C 127 

False claim — Before prosecuting a person under sec 209 I P 
C for bringing false claim, that person should be allowed an opportunity 
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of proving his claim , a prosecuiion should not be made when that person 
has been thwarted in his attempt to establish the correctness of his claim 
by the unwarranted activitiesof the Police acting as the agent of the 
other party— 3 Lah L J 537 

Offences comniitted before police —Complaint by Court Is necessary' 
when the offences referred to in this clause are committed m or in relation- 
\0 any proceeding tn CoiM , n IS not ncctisszvy when the offence is com- 
mitted in police proceedings, e g when a false charge is made 10 the 
Police and has not been followed by a judicial Investigation thereof by a 
Court— 43 Cal 1152 , 7 Mad 292 , 2 Weir 162 26 Cal 786 3 C W N 
33 , 4 Cal 869,25 W R 33 1905 P R 12 Ratanlal704 ^oAIIsS.io 
Mad 232 If however the information to the police was followed by a com 
plaint to[the Court based on the same allegations and on thesame charges 
as that contained in the information *0 the Police, and the complaint svas 
investigated by the Court and found to be false, a complaint of the Court 
would be necessary for prosecuting the false complainant because it was 
an offence committed in relation to a proceeding m Court— 44 Cal 650 
33 Cal 1 , 14 Cal 707 10 C L / 564 6 L B R 50 

“la relation to ’ — The words ‘ m relation to m this clause are 
very general and are wide enough to cover a proceeding m contempla 
tion before a Criminal Cour* though the proceeding may not have begun 
when the offence was committed— 24 Boor* L R 1153 

Conrt —The word “Court' in this section has a ivider meaning than a 
Court of Justice as defined in the Penal Code Having regard to the 
obvious purpose for which this section was enacted the widest 
possible meaning should be given to this word, and it will include a 
tribunal empowered to deal with a particular matter and authorised to 
receive evidence on that matter in order to come to 1 determination — 45 
Cal 585 , 17 Cal 872 , It C W h. 909 

are 'Courts' — A Collector acting in appraisement procee lings 
under Secs 69 and 70 of the Bengal Tenancy Act— 17 Cal 872 a cerii 
ficate Officer acting under section 6 of Bengal Aci 1 of i89j (Public 
Demands Recovery Act)— 28 Cal 217 a Tahsilder holding an enquiry as 
to whether a transfer of names in a land register should be made or not 
IS a Court, since he is authorised under Madras Act III of 1S69 to receive 
evidence and to come to a judicial determination as to whether the trans 
fer should be made or not— 34 Mad 121 a village Munsi/T trying ■» 
case under Regulitiun 1\' of 1816— ii Mad 375 a Registrar of 
Presidency Small Cause Court of Calcutta is a Court, since he 1$ entitled 
to decide the question of service of summons, and is entitled to receive 
evidencein order to come to a finding on that matter— 18 C W N 1323 »• 
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I) sttict Judge acting under See 32 Bombay District Municipalities 
Act III of 1901— 37 Bom 365, an Income Tax Collector— 38 Bom 
^42 , 36 Mad 72 , 1905 P U 44 . a tribunal constituted by the Calcutta 
Improiement Act (V of igit)— 45 Cal 585, a Deputy Commissioner 
act ng under Rule 5 (it) or 5 (iit) of the Rules made under sec 240 of the 
Punjab Municipal Act (III of I9lt)“22 Cr L. J 525 (Lah,) 

ff hat are not Courts — A Collector or Deputy Collector acting under 
the Land Acquisition Act— 27 Cal S20 , 30 Cal 36 7 C W N 249 , 

a Collector to whom an application is made to replace a damaged 
stamp— It W R 45, a Commissioner appointed for the examination of 
a witness— it C \V N 909 , an arbitrator appointed by the Court— 17 
M L.J 420 1914 PR 3, a Registration officer— ti Ca! 566 to 

C W N 222 a Police officer exam nmg a person under section l6l m 
the course of an insestigat on — 11 Bom 659 a Police patel — 4 Bom 
479 an Excise Collector— to C W N 220 an Ass slant Collector 
hold ng a departmental inqu ry under the Bombay Land Resenue Code 
into the misconduct of a s ibord nate — 22 Bom 936 1 Collector in 

admmistratise capacuy-42 All 130 , a certificate officer acting under the 
Public Demands Recovery Act— 2 Pat 257 (but see 28 Cal 217 cited 
above), a N^eb Tahsildar acting in his administrative capacity as 
Revenue and not in his judicial capacity as a Revenue Court is 
not a Court withm the meaning of ih $ section— 1915 P R 18, a 
Magistrate passing order under section 144 of this Code does so as a 
public servant and not as a Court— 44 M L J 328 

What Court cau make complaint# —The only Courts that can 
make complaints for prosecution for an offence are those before which the 
alleged offence was committed or the Courts to which such Courts are 
subordinate — 6 Cal C40 

As a general rule complaints should be made m the first instance by 
the Court before which the offence is alleged to have been committed — 
6 M H C R 92 , 3 C W N 33 , 22 W R II , 16 All 80 8 A W N. 

132 , 3 A W N 224 , 9 Bur L T 202 1879 P R 29 But a complaint 

may be made in the first injtancc by the superior Court, even though 
no complaint was made by the subordinate Court the Court before which 
the offence was committed— 27 Mad 2'’3 ii A L J ii Thus the 
H gh Court can make a complaint while exercising its powers of rev sion 
— 25 M L, J 593 16 Cr L J 740 (Mad) But it is extremely undesir 

able that the High Court should do so except under very exceptional 
circumstances — 17 W R 46 

Transfer of Jud^e —As a matter of convenience and expendiency, 
the complaint should be made by the Judge who tried the case, if he is 
present , ifhe is not present, it may be made by any other Judge of 
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the same Court-33 Cal 193, 7A L J 50 The complaint may be 
made by the successor tn office of the Judge who tried the case m which 
the offence was committed-34CaJ 551 ,5 C L J 176 , rr C W N 119^ 
7 M H C R App 12 Confra^zz A \V N 9 

Where a Deputy Magistrate who had tried the case was transferred 
from the District, and the complaint was made by the District Magistrate,, 
before whom all cases pending before the Deputy Magistrate were 
placed, It was held that although the cases pending in the Court of the 
transferred Magistrate were placed before the District Magistrate 
either for disposal or re distribution among hi» Subordinate Magistrates- 
still he never became the presiding Judge of the Deputy Magistrate’s^ 
Court and therefore was not competent to make the complaint— j 6 Cr 

L. J 640 (Cal) Where there are several Deputy Magistrates at a place- 
and one of them is transferred, the Deputy Megistrate who comes to 
fill the gap IS not the successor in office of the outgoing Deputy Magis- 
trate, and the former cannot make a complaint under this section in 
respect of an offence committed before the latter— 42 Cal 667 An abet 
ment of perjury was committed in the course of an inquiry before a 
committing Magistrate (who wa« a first class Magistrate) While the 
proceedings were pending before him, the Magistrate was transferred 
and was succeeded by a second class Magistrate (who had no power 
to commit) The outgoing Magistrate therefore sent the proceedings 
10 the District Magistrate it was held that the District Magistrate- 
bad jurisdiction to make a complaint in respect of the offence, for he. 
was "such Court” referred to in clause (b) , as he was an officer on 
whom devolved the disposal or committal of cases m the District— 42; 
Bom rgo 

Tramjer of case — Where a case is transferred to another Court 
It IS the Court which tries the case on the merits that cm make (he com 
plaint, and not the Court who took cognisance of the rase md issued 
process— 6 C W N 35 , 3 C W N 33 Where a case is transferred 
by one Court to another for invesii»,-ition, the Court which investigated 
the case IS the proper Court to m-ike the compUint and not the Court 
which transferred (he case, since the Court which transferred (he case 
ceased to have jurisdiction tn the tnatter— 40 Ca) 41 , see also t6 C 
W. N SS5 Cut where a false complaint against a public servant 
made to a Deputy Commissioner, was simply referred (and not irans 
ferred) for inquiry .and report tunder section 302) to a Subdivisional 
Magistrate, (he htter cannot make a compliini for (he prosecution of 
the complainant for bringing a false case— 4 C W N 366,^3? 

M. L.J. 4»9 
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Commitment cf cue —In cue commnied to llte Session*, it is the 
Sessions Court and not the committing M4giitnie who can make a com 
plaint for prosecut on of a witness who made false statements befote the 
committ ng ^Iaglslrate, because such statements are said to be mide in 
relation to proceedings before the Sessions Couit'— 1917 M W K 1417 
2 Weir ifo 

Court actini^ in i different ctffactty —The Collector of a District in 
deciding a revenue appeal came to the conclusion that a receipt filed in the 
case «as not genuine lie took no steps in this connection as Collector, 
but acting as the Disliict Mag sirate made a compUint It was held 
that tlie act of the District Magistrate was »/// r trrci— 40 All 144 
Tew/orirj Court — Ttic Court of the City Magistrate not being a 
permanent one with a perpetual succession of Judges, only the Sess ons 
Judge and not the luccesior of such Magistrate on his transfer is com 
petent to make the necessary complaint for prosecution for an olTence 
commuted before such Magistrate— 1918 V R 22 

Court abotu^ei and le establitbed —Whtit by a notification in (he 
Gatette the Court of the Sub Magistrate at B was abolished and two 
years afterwards the said Court was restored with its territorial lirtiiti 
somewhat curtailed, it was I eld that it could not be said that there was 
any such continuity as would enable the High Court to hold that the 
Court (hat was re constituted was the same as the one that ceased to exist, 
and consequently the new Court could not make a complaint in respect of 
an offence committed before the old Court— 16 Cr L J 787 (Mad) 

No delegation of power — ^The power to make a complaint must be 
exercised by the Court before wh ch the offence was committed The 
Court cannot delegate the power even to the Public Prosecutor The 
filing of a complaint by the Public Prosecutor m the absence of a com 
plaint by the Court, will not be treated as equivalent to a complaint by 
the Court— 1917 P R 19 

Clanse (c) —Offences onder this danse ^Offence described in Sec 
46J I P C — The word ‘forgery is used as a general term in Sec 463 
I F C and that section is referred to in a comprehensive sense in this 
section, so is to embrace all species of forgery punishable under the Penal 
Code, including one under Sec 467 I P C — 12 Bom 36 , 14 C \V 
479 , or an offence under Sec 468 I P C — 36 Mad 387 , or under Sec 
466 I P C — Ratanlal 83 , 20 Cr L J 630 (Pat ) , but it does not 
include an offence under Sec 474 I P C — 19 C W N 125 

Docameot — The nord ‘docuneni* in this section means (he original 
document Where the original document which was proved to have< 
been forged, was not produced or given in evidence, but only a registrar 
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Cr L J 195 (Cal) The Assistant Magistrate is subordinate 10 the 
Sessions Judge and not to the District Magistrate— 19 All I2t 

A second or third class Magistrate is subordinate to the District 
Magistrate and not to any other first class Magistrate— 26 Mad 656 
27 Mad 124 , 30 Cal 39+ , 2 Lah LJ 660 3N L R 50 , 30 All 109, 
41 Mad 787 , because an appeal from the 2nd or 3rd class Magistrate 
ordinanly lies under Sec 407 (i) to the District Magistrate, and not to 
any other ist class subordinate Magistrate to whom the District Magis 
trate has delegated under Sec 407 (2) hts power to hear appeals from 2rd 
or 3rd class Magistrates — Ibtd 

A Sub Judge is subordinate to the Distr ct Judge and not to the H gh 
Court— 44 M L J 320 , 17A L J 191 , 22 O C 189 

A Munsiffs Court IS subordinate to the District Judge’s Court— 1898 
P R 16 , 1900 P R 25 , 1916 P L R 67 2 Lah L J 415 , but not to 
the subordinate Judge's Court although appeals from the MunsifPs Court: 
are transferred by the District Judge to the Subordinate Judge's Court— 
39 Cal 774. (Contra— 2 Lah 57) But when under tlie law or by a noti- 
fication certain appeals from the MunsilTs decrees he to a fir t class 
Subordinate Judge the iMunstff will be deemed as subordinate not to the 
District Judge but to ihe ist class Sob Judge— 1918 P R 29 , 28 M L 
J, 486, followed in 2 Lah 5-7 

The Commissioner s Court at Santbal Parganas is subordinate to the- 
Court of the Commissioner of Bhagalpur, and noitotheHgh Court— 
30 Cal 916 

A first class Magistrate is not subordinate to the District Magistrate 
but to the Sessions Judge— 5 A L J 562 , 6 Ail 98 1902 P R 7 (ovei; 

ruling 1901 P R 30) , I9«2 r R 2 , Ratanlal 511 , 24 Bom L R 810, 

16 Cr L J. 640 (Cal ) A seconder linrd class Magistrate is not sub 
ordinate to the first class Magistrate but only to the D strict Magistrate , 
see above 

A single Judge on the original side of the High Court is siibord natc 
to the Divisional Bench on the Appellate side— 45 Mad O’S (f B) 24 
Bom L R 817 

MHiere no appeals he, the original Civil Court will be deemed to be 
subordinate to the principal Court of original civil jurisdiction Thus, 
the Provincial Small Cause Court is subordinate to the District Court— 39 
All 6 j7 , 4 P L J 609 , 21 C W N 948 , 20 O C 253 15 A I J 721 
(F B),42lnd Cas 593 (Bur»n'»> » 37 Cal 13 {Conlr\—i P L J 1, 

I P U J 207) Mamlaidar s Court is subordinate to the Disinct 

Judge— 5 Bom L K 206, 9 Bom L. R 85^ The Presidency Small 
Cause Court is subordinate to Ihe High Court— 36 Mad 138 Theaillage 
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IMunsiil IS subordinate to the District Judge— 6 A. L J 796 It should be 
noted that the latter part 0! subsection (3) is now restricted to cwt/ Courts 
only, whereas under the old law^ it applied to any court and the words 
used were "the prmgtpal Court of original jurisdiction” which included a 
Criminal and a Revenue Court , and therefore it was held that in respect 
of a revenue proceeding under the Agra Tenancy Act, from which no 
appeal lay, the principal Court of original lunsdiction was the Collector 
— 34 All 197 The present law has made no provision for such cases 
Clause (a) —Where appeals lie to more than one Court, the Appel, 
late Court of inferior jurisdiction would be the Court to which the original 
Court must be deemed to be subordinate— 8 N L R 57 Thus, the Sub 
ordinate Judge would be held to be inferior to the District Judge and not 
to the High Court even though the appeal m the particular instance would 
lie to the High Court— 2 Bom 481 , 11 Bom 438 So also the Recorder’s 
Court at Rangoon is subordinate to the High Court for the purpose of this 
section though in the particular case the appeal may lie to the Privy 
Council— 22 Cal 487 

SabsectiOQ ( 4 ) '—Subsection (4) must be read with subsection (t) ; 
and complaint is necessary for the prosecution of an abettor only if he is 
a party to the proceedings ; otherwise not— 32 All 74 , 38 All i 6 g 
196 . No Court shall take cognizance of any offence 
punishable under Chapter VI or IXA 
oftenccs icVinst /he of (he Indian Penal Code (e.\cept Section 
127), or punishable under Section loSA, 
or Section 153 A, or Section 294A, or Section 505 of the same 
Code, unless upon complaint made by order of, or under 
authority from, the Governor-General in Council, the Local 
Government, or some officer empowered by the Governor- 
General in Council m this behalf 

Change —The word “or iXA” have been added by sec 3 of Act 
XXXIX of 1920 (Election Offences and Inquiries Act) 

A complaint of an offence under section J7 iE (falling under 
Chapter IXA) of the I. P C requires a sancuon under this section— 42 
M. L J 139 

Complaint —A complaint which did not set forth the concrete facts 
relied on as constituting the offences but merely copied out the words 
of the sections of the Penal Code was held to be defective— 16 C. W N. 
1105. But It IS not necessar) that the complaint must consist of allega- 
tions made on naM or reduced to 7 tn/tn ^ — 35 Cal 141, 

A letter of a Local Government according sanction for prosecution of 
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a certain person under sec. i2t I. P. C. is not a complaint, though it 
may be taken as an authority to make a complaint— 1890 P. R. 16 
The person who signs the letter of authority is not the complainant, and it 
IS not necessary to take his examination under the law The person 
who armed with the authority makes the application to the Court for 
the apprehension of the accused is the complainant and h's examination 
IS to be taken A Presidency Magistrate need not at that stage adminis- 
ter oath to the complainant, nor reduce hts complaint into writing — 
35 Cal 141 

Order or authority —The sanction of the Local Government must 
be strictly proved according to the provisions contained in sec 78, 
Evidence Act, and the prisoner named in the sanction must be identiBed 
— I Bur. S R. 389 

Farmland contents —This section does not prescribe any particular 
form of order and does not even require the order to be in writing— 

I M Bom ti2 A telegram sent by Government expressly authorising 
the Public Prosecutor to file a complaint against the accused for an 
offence under section J24A I P. C. is a perfectly valid authority— 
42 Mad. 180. 

The sanction under this secdon need not be very particular about its 
contents, provided its meaning and intention are clear. Where the 
letter of authority sanctioning prosecution for sedition did not specify 
the of the printer of the newspaper, but he was indicated from the 
first and his name was supplied at the commencement of the Police Court 
proceedings, it was held that this was a sufficient compliance with the 
section — 35 Cal. r4r. A sanction for the prosecution of the accused in 
the alternaiue for offences und^r section i2t or 121A is not defective on 
the ground that it does not specify with sufficient clearness the section or 
the offence in respect of which it is given — 42 M L J 108 Where the 
persons be prosecuted were warned, the offtotes and the period of their 
activity specified and the particular sections of the Penal Code set out, 
the mere circumstance that these persons were not described as the 
members of the Revolutionary society the existence of which was sought 
to be proved at the trial did not affect the validity of the sanction — 16 
C. W. N.ttoS In a prosecution for sedition, if the sanction contains 
the name of the printer, publisher, editor etc. of the newspaper, the name 
of the newspaper, the offence committed and the particular section of the 
Penal Code and refers to “certain ariidei" appearing in the newspaper, 
the f.act that the sanction docs not specify the exact article complained of 
does not make the sanction Insufficient or invalid— 22 Bom. 112. Where 
the sanction contained a misdescription of the aitictes on which the 
prosecution was based, and this was rectified by a subsequent sanction 
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filed in the course of the Inali It nas held that the petitioner nas not 
prejudiced and the defect was cured by sec. 537—35 Cal 141 

It IS not necessary that the actual words of the comphinl should be 
sanctioned— 43 Mad. 180 ; 3a Mad. 3. 

Where the telegram sent by the Local Government expressly autho* 
rised the Public Prosecutor to file a complaint against V. under sec. 124A 
1 . P. C. and to act immediately if the District Magistrate thought it 
advisable after consulting him, and formally enjoined the District 
Magistrate to submit the complaint ptepared “/ar issue oj supplemental 
/ie/</that the last sentence must be read apart from the first 
portion of the telegram and did not limit the authority given, and that a 
complaint filru in pursuance of (hat telegram but without any supplement 
tal sanction was not illegal — 42 Mad. tSo. 

Where the authority to prosecute was not given to any determinate 
person, but the order sanctioning the prosecution was communicated 
to the District Magistrate the public prosecutor and the senior special 
Judge, and a prosecution was initiated by the Additional Public Pro'e* 
cutor, held (hat the fact that the order of authorisation was not given 
XQ any determinate person did not affect the legality of the trial, and 
that the alleged defect m the order was curable by sec $37 of the Code 
—44 M L J 166 

Signature —The authority under see. 196 need not m the case of 
a Local Government, be signed personally by the Lieutenant Governor ; 
it IS enough, if it is signed by one ofhis accredited or Gazetted officers — 
3 S Cal. 141. The sanction must be signed by the Chief Secretary to the 
Government An ordrrsigned by the Deputy Secretary 00 behalf of the 
Chief Secretary is not legal— 50 Cal 135 

Local Government —The sanction roust in order to satisfy the section 
have been the act of the Local Government, and not of a single member 
of such Government— 42 Mad 885 

Want of aanctiou and complaint — Absence of sanction undei'this 
section vitiates the whole proceeding*, and the defect is not cured by 
sec 537 A Inal without sanction under sec 196 or 1971s illegal— 31 
Mad 80 , 1908 i* R 8 

Where there was no sanction (or where the sanction was not given 
until long after the institution of proceedings) and no complaint, the 
whole proceedings in the trial ate likewise void ah mho, and this defect 
IS not cured by the provisions of Sec 537 — 1890 P. R 16 , 1894 P. R. 42 , 
37 Cal 467 , 42 Mad 885 

So also, absence of complaint or irregularity in complaint makes the 
whole proceedings void (7^ The defect goes into the root of the 
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matter and makes it impossible (or the Court 10 go 00 and hold a valid 
trial for the offence— 16 C W N 1105 If however, no objection is taken 
to the absence or irregularity of the complaint, at the trial, but is taken 
m appeal or revision proceedings, the defect will not affect the trial, snd 
the irregularity or insufficiency of the complaint will be cured by Sec 
S37— 190S P R 8, 16C W 1105 

Prosecntioa for other offences not mentioned in sanction — 
Where an order under section 196 authorised a particular Police officer 
to prefer a complaint of “offences under Secs 121A, 122 I P C or under 
any other section of the said Code which may be found applicable to the 
case and the Magistrate prosecuted the accused and commitied him m 
respect of an offence under Sec X2i I P C , it was held that since the 
offence under Sec 121 requires a sanction under this section, and it was 
not specifically mentioned m the sanction, the commitment is respect of 
an offence under Sec 121 was illegal— 37 Cal 467 The reason is that 
the power and discretion of determining whether cognisance shall be 
taken in respect of an offence mentioned in this section can not be dele 
gated by the Local Government to any other body of persons and if the 
Magistrate is allowed to prosecute a person for an offence referred to in 
this section, when such offence was not specifically mentioned in the 
sanction, it means a delegation of power to the Magistrate which cannot 
be sustained— 37 Cal 4^7 Out a sanction under Sec 124A authorises a 
prosecution under Secs i 74 Aandit 4 l P C— -32 Mad 3 

So also, it IS not illegal to prosecute without a sanction n person for an 
offence for which no sanction is necessary, thus, where a person has 
committed an offence under Sec 122 I P C and by the same act 
abetted the offence of dacoity, the fact that the Government refused 
sanction for the former offence would be no bar to his prosecution for 
the minor offence of abetting dacoily for which no sanction is nccessay — 
25 Bom 50 

196 A. Court shall take cogiurance of tlie offence 
of criminal conspiracy punishable under 
certain Section 120 B of the Indian Penal 

crimlnel eonrpirecy 

Code, 

(i) in a case uhere the object of the conspiracj is to 
commit either an illegal act other tlnn an 
offence or a legal act by illegal means, or an 
offence to which the provisions of Section 19*5 
appl) , unless upon complaint made bj order of 
or under authorit> from the Governor General in 
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Council, the Local Government or some officer 
empowered by the Governor General m Council 
in this behalf, or 

(2) in a case where the object of the conspiracy is to 
commit any oon-cognizable offence, or a cogniz- 
able offence not punishable witli death, trans- 
portation or rigorous imprisonment for a term 
of two years or upwards, unless the Local Govern- 
ment, or a Chief Presidency Magistrate or 
District Magistrate empowered in this behalf by 
the Local Government has, by order in writing, 
consented to the initiation of the proceedings 
Provided that where the criminal conspiracy is one to 
whicli the provisions of sub section (4' of Section 195 apply 
no such consent shall be necessarj 

Scope —This sections “ipphes only to prosecution for consp racy 
•punishable under section izo H of the Penal Code, and not for abetment 
by conspiracy punishable under section 109 of that Code— 49 Cal 573 
196 B In t/ii ea:e of any offence tn lespect of ivhteh 
Of StCtUn ig6 OK SocUOH 
In certain cai«« ig 6 A apply, a Distnct Magistrate or 

Chief Presidency Magistrate via}, notwxthstcinaing anything 
contained tn those sections or in any other part of this Code, 
order a preliminary investigation by a police officei not being 
belou the rank of Inspector, in which case suck police officer 
shall hai.e the powers tefened to in Section tgs> •^"^* 
Sei.tton (j) 

This section has been added by sec 49 of the Criminal Procedure 
Code Amendment Act (Will of 1923) 

‘This new section is desigend to meet the difuculty nhich arises from 
the fact that casesunder sections 196 and I96\ cannot be properly insest 
i^ated by the Police before complaints are made Doubts have arisen as 
to whether in\ estigaiioi can be ordered under section 1;; (1) by a 
^Ia(;lst^ate without his laLmg cosmiaace of the case The new section 
w 11 provide for a preliminary insestigation We recogn se that it does not 
altogether meet the case where the desirability of adding a new charge 
•arises in the Sessions Court It has been suggested that this diTieu'ty 
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might be met to some extent by substituting the words “proceed to the- 
trial" for the words ‘ lake cognizance ’ m sections 196 and 196 A But- 
on the whole, we prefer not to make this change and to leave the sections 
unalteied — Report of the Joint Committee {igzi) 

197 (i) VV h e n any 107 {/) JV h e n any 

Judge, or any person who is a 

Prosecution ot , , Prosecution of _ , , 

Judges and pub- public SCrvailt Judges and pub- lud^e WlthlH 
lie servants lie servants ^ 

not removeable the meaning of 

from his office without tlie Section zg of the Indian Penal 
sanction of the Government Code, or when an) Jla^is/rate, 
of India or the Local Govern- or when an) public servant 
ment, is accused as such Judge who ts not remoi,eable from his- 
or public servant of any office save by or with the 
offence, no Court shall take sanction of a local Government 
cognizance of such offence, or some higher authont), is 
except with tlie previous accused of any offence alleged 
sanction of the Government to have been committed by him 
having power to order his while aUing or purporting to- 
removal, or of some officer act tn the discharge of hts 
empowered in this behalf by official duty, no Court shall 
such Government, or of some take cognizance of such offence 
Court or other authority to except with the previous sane 
vvhicli such Judge or public tion of the Local Government 
servant is subordinate, and 
whose power to give such 
sanction has not been limited 
by such Government 

( 2 ) Such Government miy determine the person by 
. whom, tlie manner in u Inch the offence 

power «l Ooverntnent ' 

atioproieeuiion offenccs of wliicli, the proscciilion of 

such Judge, Ma^istraU or public servant is to be conducted,, 
and miy specify the Court before which the trial is to be 
held 

Change —The whole of subsection (i) hu been re drifted by sec 50 
of the Ctiminnl J*rocediire Code Amentlmeni Acr, 19; ll Isas been 
pointed out lo us that d ITicuIlies with ret^ird to section 197 hive lecenlly 
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come to light Theieare certain public servants who ate only remov* 
able from oflice by the Secretary of State, and it is unreasonable that 
they should obtain no protection under the section. Further, m view oF 
section 4 (^) of the Code, the word *‘Judge” has to be interpreted accord- 
ing to the definition given in section 19 of the Indian Penal Code, 
with the result that Magistrates acting m certain capacities under 
the Code, e jf , when holding inquiries, obtain no protection We have 
therefore, proposed a re draft of subsection (/) of section 197 to meet 
these difficulties We have confined the operation of ihe section to 
public servants removable by *1 Local Government or some higher 
authority and have provided that the sanction required for a prosecution 
will be the sanction of the authority which has power to remove” — 
Report of the Joint Committee fiQia) 

'IVMile acting . offlaat duty —These words were suggested 

by the Bill of 1914,10 order to make the sonse clear, reverting to the 
wording of the 1872 Code 

Judge —In section 190! the Indian Penal Code, the word 
has been thus defined — 

“The word Judge denotes not only every person who is ofiictally 
designated as a Judge, but also every person who is empowered 
by law to give, in any legal proceeding, civil or criminal, a definitive 
judgment, or ludgment which, if not appealed against, would be 
definitive, or a judgmtnt which if confirmed by some other authoritj,. 
would be definitive , or who is one of body of a person*, which body 
of persons is empowered by law to give such a judgment 

Illustration — A collector exercising jurisdiction under the Tenancy 
Act , A Magistrate exercising jurisdiction in respect of which he has 
power to pass sentence, or to commit for trial , A member ofa pancha)e^ 
who has power to try and determine suits '* 

A village Magistrate exercising jurisdiction and trying an offender, 
wfidei R%g'£i\aMon IX of » a Judge ■wvtVim vbe TntaTnng of this 

section— 23 Mad 540 A Village Munsiff trying a civil euit and 
ordering attachment before judgment is acting as a Judge— 17 Cr L J- 
394 (Mad) A Magistrate of a Village Panchayet constituted by 
Madras Act II of 1920 is a Judge— 42 M L J 139 

Public Servant — Any person, whether receiving pay or not, who 
chooses to take upon himself the duties and responsibiliiies belonging 
to the position of a public servant and performs those duties and 
accepts those responsibilities, and is recognised as filling the position 
of a public servant, must be regarded as such A volunteer in Tahsildat's 
office IS a public servant — 8 All 201 A committing Magistrate is a. 
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publfc servant though not a Judge -6 M H C R. App 21 (Bathe 
isalsoajudge See Illustration to section 19 I, P C citedabo\e) The 
Chairman of a Municipality is a public servant— i Weir 243 So also 
a Chairman of a Union Panchayet— 1916 M W N 384. A Municipal 
Commissioner IS a public servant— 1890 P R 14, see also illustration 
to Sec 21 1 PC But every Municipal Commissioner is not a 
public servant tvitbin the meaning of this section The Court should 
not, without any tellable evidence on the record, assume that every 
Municipal Commissioner is not removable from his ofnce without the 
sanction of the Local Government— -191^ P W R 48 But a Municipal 
Corporation {e g (he Calcutta Municipality) is not a public servant 
and may be prosecuted like a private person without a sanction — 3 
Cal 75S So also, no sanction is necessary to prosecute a Municipal 
Chairman Delegate for acts done by him m that capacity, because the 
protection afforded by this section does not extend to a person to whom 
a public servant may delegate a portion of h s powers— 3 Weir 2'6 
A forest Ranger in the C P is not a public servant not removable without 
sanction of the Local Government- 23 Cr L J 397 (Nag) 

' Not removable from bis office —The words ‘not removable 
fjom bis olTice etc have reference only to the expression ‘pubic 
servant and not to “Judge This is now made clear by the wording 
of the present section So the sanction of the Government is necessarv 
for the prosecution of (iny Judge, if a complaint is made agamsi him 
as such Judge, whether he ts removable fro n the office without the 
sanction of the Government or not — 6M H C R App 21 

The following, public servants are removable without the sanction 
of Government, and no sanction is necessary in lespect of the r 
prosecution —a I'olice Patel in Bombay— 4 Bom 3S7 a bubover«eer 
m the Madras Presidency — 13 MIT 351 

The Chairman of a Union Panchayet is a public servant not 
removable from his ofllce without the sanction of the Local Government 
even though the power of rcmonnR him has been delegated by (he 
Coternment to (he President of the District Hoard The delegation 
of the power of removal means xmlj that the Lncal Government performs 
that act Itself through ihe 11 edium of a patticul »r officer (President of the 
Disinct Board) as the channel ihiou),h which u is done— ipjG M \V ^ 

3S4 

• Acting In the ditcharge of offic.al duly Ihe sanction of the 
1 ocal Oosernmenl lire '• «rv if the offence to have been 

committed b> the juiL servant whi or piirporting to 

act in the discharge of as sucf publ c servant 
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See :6Cal S52 , 23 Mid 15 . tj C P L. R 126 , 1916 M \V N 384 
%\*hete 1 judge commili nn oflience from the Rcnch which could be 
comm tied b> nnjbodj and which entiils consequences neither tn the 
wa) ofpeniU) nor anjthing cite in the least difTerent, because a Judge 
comm tied It, from what it would cnml if committed by anybody else 
sanction it not required under this section for his pro8ecuiion>'i9i6 
M \V*N 384 Thus, where a Village Magistrate uses his authority 
and position < 7 s a fuhtic ler int to constrain a person to give a 
bribe sanction is certainly necessary for hit prosecution— >2 Weir 221 
But if the \illage Magistrate is charged with having committed extortion 
not wh le acting in the capacity of a public servant, no sanction is 
necessary— 6 M L T 128 7 B I! C R. 6t A Village Magistrate 

who fabricates a record in which he figures as a Judge cannot properly 
be said to be acting m the d tcharge of this official duty when he 
does so, because the Village Magistrate is not requ red 10 make 
any ttcord , and therefore if he fabneatrs a false record alleging 
that a certain person had comm tied a particular olTence and 
convicting him, no sanct on is necessary for his prosecution for 
such fibr cat on— 32 Mad 435 A Village Magistrate whi'e he 11 
preventing an altercation and suppressmga r ot is said to be acting in the 
discharge of his official duty, and sanction ts necessary to prosecute him 
for any hurt caused by him while suppressing the not The ruling in 
“SS 540 ■* no longer good law 

Where a Mag strate used abusive language towards another Magis 
trale wh le both of them were trying a case as members of a Bench, it was 
held that no sanction was necessary because the offence was not com 
m tied as ^fagls/ra^e, i e the position of being a Magistrate was not a 
necessary element of the offence— 2 Bom L R 1079 So also, where 
the Administrator General of Bengal was appointed administrator to the 
estate of a private person it was held that the offence commuted by him 
in relation to that estate was not committed by him m his offic al capa 
city as Administrator General and no sanct on was therefore necessary 
— 30 Cal 927 Where the Cha rman of a Union Pmehayat committed 
criminal breach of trust in respect of Union funds, the offence was one 
committed by him in the discharge of his official duty and sanction is 
necessary the contrary view taken In 1916 M W N 384 is no longer 
correct Where a Union Chairman while removing an obstruction to 
a public thoroughfare caused by the complainant used insulting ind 
abus ve language towards him, sanction is necessary for the prosecution 
of the Chairman the rul ng in 4 L W 55615 no longer coirect 

It cannot be said ihat whenever a Judge or publ c servant exceeds the 
Jivtil 0/ hts power ht \%no\ within the protective provisions ofthis sec 
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ti, such as is required by this section— 10 All 39 So also, the 
■Magistrate cannot alfer a charge under section 50X I P C to one 
under section 500 1 P C, when there was no complaint in respect 
■of the latter offence— 1889 P R 18 

But a contrary view has been taken in the cases noted below Thus 
■in a Pan]ab case It has been held that having regard to the substance 
■of the complaint, the Magistrate is competent to alter 3 charge under 
sec 211 I P C to one under sec 500 I P C — 1884 P R 24 The 
finnciple is that a con plaint need not state precisely the section of 
the Penal Code under which the accused shall be charged , it is 
enough, if the complainant lays before the Magistrate facts which 
if proved would warrant a commitment under any of the sections 
■refenedtoin this section— 25 AM 209 Thus, where the husband of 
a woman who had committed bigamy made a complaint to the 
Magistrate alleging facts which seemed to constuute an offence under 
sec 498 I P C but in the subsequent inqQiry it appeared that an 
oftence under sec 494 I PC was commuted, it was held that the 
Court could take cognisance of the offence under sec 494 without 
a fresh complaint— 23 Ad 209 , i C L R 523 This section is clearly 
•designed to prevent ^^aglstrates from inquiring on their own motion 
into a case connected with marriage unless the husband or other 
person authorised moves them to do so, but when the case is once 
properly instituted before the Magistrate he can proceed in respect of any 
■otheroffenceprovedoragamstanyotberperson implicated— iC L R 523 

Power of Appellate Court to alter charge —An Appellate Court 
can under sec 433 alter a conviction under one section into one 
under another section and in doing so it is not bound by such 
restrictions as for instance, a complaint by the aggrieved person 
Thus It can convert a conviction under sec 182 into one under sec 
500 I. P C. notwithstanding that there was no complaint m respect 
of the latter offence by the aggrieved person as required by this section— 

25 All 534 

Taking cognisance of abetment — A Magistrate taking cognisance 
of abetment of the offences mentioned in this section must be 
deemed to have taken cognisance of the substantive offences and 
therefore a comphint by the aggrieved person is a condition precedent 
to taking cognisance- 1SS8 P R 4 

Person aggrieved — Defamation — The question ns to whether the 
complainant is the person aggrieved by the offence alleged within the 
meaning of this section is to I e determined by the nature of the offence 
and the special ciTCumstances of each case— 3 C. L J 38 Ifamarned 
woman is defamed, ordinarily the husband is the person aggrieved by the 
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-defamation of his wife— 14 Mad. 379? 2$ Bom. 151; 1882P.R.20; 15 
M. L.J. 224; 2 Weir 231. If, however, the husband is a lunatic and 
the woman is living in the bouse and under the protection of her 
father in-law, any allegation against the daughter-mdaw seriously affects 
the reputation and status in society of the father-in law, and he is a 
person aggrieved within the meaning of this section and is competent 
to institute a complaint— 3 C L. J. 38. (This is now expressly provided 
by the recent amendment) Where a Hindu lady is living with her father, 
brother or son, she is a member of that family and her reputation is 
bound up with the reputation of the person tn whose house and under 
whose charge she is living, and any imputation as to her character will 
.affect as much the relative with whom she is living as herself. There- 
>fore, the brother of a Hindu widow, with whom she has been living, 

IS an aggrieved person m respect of an imputation of unchastity made 
against the woman — 32 Cal 42S In 13 A W N 207, however, it has 
been held that the son is not an aggrie\ed person in respect ofa 
defamation of his mother 

Where certain allegations made 10 a newspaper against A and certain 
•others were true as regards A but untrue as regards the others, it was 
held that A was not the person aggrieved by the publication of the 
allegations— I9t4 M. W N. 331. 

Where a newspaper published statements, which were alleged to be 
defamatory, of specidc acts of negligence on the pan of the Health 
‘Officer and his subordinates, it svas held that the President of the 
Municipality was not a person aggrieved wiihm the meaning of this 
section merely because he had a control over those officers, and that by 
the imputation made against bis subordinates, his own conduct and 
administration had not been impugned— 26 Mad 43. 

The words 'person aggieved', m case of defamation must be treated • 
.as equivalent to "person injured,’’ the obieci of the section being to 
limit the right of complaint to the person who suffered injury. Therefore, 
the founder of a monastery is incapable of making a complaint m respect 
-of a defamatory statement affecting the moral character of a certain 
who presided over the monastery— I Bur S R 617 
The complaint in respect of defamation must be made by the person 

aggrieved and not by his official superior— 9 O L.J 342 = 23 Cr. LJ*64t. 

The grievance referred to in the words "person aggrieved” does not 
<ontemplate an> fanciful or sentimental grievance • it must be such 
griesance that the law can appreciate , it must be a legal grievance and 
a slat frorationt ^olunlas reason-^^Q L. J 38 
Death cf complainant tn defamation 'The death of the complainant, 

29 
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during the course of the cnmma! proceedings for defamation, necessarily 
terminates those proceedings — 1908 P R 10 

-Person aggrieved by bigamy — In the case of an offence of bigamy 
committed by the wife, the husband is the only person aggieved by such 
offence, and he alone can mahe the coroplami—r Weir 231 , 26 Cal 336 
But the father of the husband is not the person aggrieved — 32 All 78, 
«o also the brother of the husband is not the person aggrieved— 25 All 
132, 10 Bom 340 II O C 148 Prior to the present amendment, it 
%vas held that if the husband of the girl who committed bigamy was 
a tnmoT, his mother was not competent to make a complaint as she 
was not the person aggrieved-“2 Weir 231 it was also held that if the 
husband was a lunatic, his brother could not make a complaint on bis 
behalf — 26 Cal 336 These cases are now rendered obsolete by the 
proviso newly added in this <ection 

199 No Court shall take cognizance of an offence 
under Section 497 or Section 498 of the 
adufteryM Indian Penal Code except upon a com- 

married woman plaint made by the husband of the 

woman or, in hts absence, vinefe ttnlh the leave of the Court 
by some person who had care of such woman on his behalf 
at the time when such offence \va« committed 

Provided that, where such husbind ts under the age of 
eighteen years, or is an idiot or lunatic, or ts ftom siclness or 
tnfirimiy iinabh to make a complaint, some other person may, 
with the leave of the Court, make a complaint on hts behalf 

Change The itihcised ^vords have been added by sec 52 uf the 

Cnmm'^l Procedure Code Amendment Act, 1933 

Object of Section —The restriction imposed m ih s sect on (em 
powering only the husband or the guardnn to mnke the complimt) is 
not to afford immunity or protection to the offender, bnt to prevent \ 
person unconnected with the womm from giving publicity lo 1 imtter 
which neither the husband nor the gunrdinn ts willing to igitate— 17 Cf 
L.J sSifM-'d) 

Scope of icction —The only offences referred to in this section ite 
offences under secs 497 and 49S I I’ C , Imt i charge of house trespiss 
»tth intent to commit adultery IS not Coniemphted by this section, and 
such an offence may be inquired into without compla nt by the husband 
of the woman concerned, although n prosecution for the offence of 
adultery must be instituted by the husband alone-i Weir 531 Centra 
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— 6A \V. N 42, where It was held under similar circumstances, that a 
prosecution for house trespass wills intent to commit adultery with a 
woman was injudicious, m the absence of a complaint by the husband of 
the woman 

The complaint referred to in this section means a complaint as 
defined in sec 4 (h) Information lod{;ed by the complainant before the 
Police IS not a complaint sufllcent to warrant a conviciion under 
secs 497 and 498 I P C —30 Cal 910 . 17 C P L R 105 , 2 Weir 235 , 
43^1 UJ 564 Hut where on a charge under sec 366 I P. C the 
Police took up the proceedtne in which the husband appeared ns a 
witness and he asked the Magistrate to drop the proceedings thereunder 
but said that he intended to prosecute the accused under sec 49S I P C 
and to get him punished, it was held that there was a complaint, in as 
much as he made an allegation before the Magistrate that the offence 
should be inquired inio'- 38 All 376 

Again, the complaint referred to tn this section is a complaint by the 
husband of the sptafie cj}tnces mentioned in this section, and not a com 
pUiat of any offence^;? Mad 61 If the husband brings a complaint of 
any other olTence, and from certain statements in h s deposition it appears 
that an offence mentioned in this section has been committed, no convic* 
lion of the latter offence can be sustained, because the husband has not 
made a formal complaiot of that offence Thus, where the husband prefer 
red against the accused a complaint of rape on his wife, but not of adultery, 
and certain statements in this deposition disclosed an offence of adultery, 
a conviction for the latter offence was tllegal, in as much as the husbaud 
had not preferred a forrnal complaint of adultery , even the circumstance 
of the husband appearing as a witness in the case could not be regarded 
as amounting to the institution of a complaint for adultery — 5 All 233 > 
29 Cal 415, 1883 P R *0 Similarly, where the accu'ed was charged 
with offences under secs 366 and 379 I P C and from statements in the 
deposit on of the husband of the woman concerned, an offence under 
sec 498 was made out, a conviction for that offence was illegal, m the 
absence of a formal complaint by the husband — 14 Bom L. R 141 
Even the formal assent of the husband to a charge of adultery, added at 
the end of his disposition would not probably be a formal compliance with 
this section— 24 W. R tS Where a husband chirged the accused 
persons with theft and theft only, they could not be convicted of an 
offence under sec 498 I P C as there was no complaint preferred by 
the husband under this section in respect of the latter offence— 191& 
P R, 2 (In Raianlal 584, however, it was held that the word 
‘complaint’ m this section must be taken as including not only a written 
complaint but also the examination of the complainant, at any rate, prior 
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daring the course of the cnminnl proceedings for defamation, necessaril>' 
terminates those proceediDgs—ipoS P. R lo 

Person a^grteved by^ bigamy —In the case of an offence of bigamy 
oominitted by the wife, the husband is the only person aggieved by such 
offence, and he alone can make the complaint— 2 Weir 231 , 26 Cal 336 
But the father of the husband is not the ‘person aggrieved— 32 All 78, 
«o also the brother of the husband is not the person aggrieved--25 All 
132, 10 Boro 340. n O C 148 Prior to the present amendment, it 
was held that if the husband of the girl who committed bigamy was 
a minor h's mother was not competent to make t complaint as she 
was not the person aggrieved— 2 Weir 231 it was also held that if the 
husband was a lunaiic. his brother could not make a complaint on his 
behalf — 26 Cal 336 These cases are now rendered obsolete by the 
proviso newly added in this <ectfon 

199 No Court shall take cognizance of an offence 
under Section 497 or Section 49S of the 
•«urury*«" Indian Penal Code, except upon a com* 
iBMrUti woman plaint made by the liusbind of the 

woman, or, in Ins absence, made vnth the leave of the Court 

by some person u ho had care of such woman on his behalf 
at the time when such offence wa< committed 

Provided that, where such husband is under the age of 
eighteen years, or is an idiot or lunatie, or is from sidness or 
infirmity unable to make a complaint, some other person may , 
-with the leave of the Court, make a complaint on his behalf 
Change —The italicised words have been added by sec 52 of the 
Cnmin'tl Procedure Code Amendment Act, 1923 

Object of Section —The restriction imposed in this section (’em 
powering only the husband or the guardian to make the cornpla ntj is 
not lo afford immunity or protection to the offender, but to prevent a 
person unconnected with the iroimo from giving publicity co a matter 
which neither the husband nor the guardian is willing to agitate— t; Cr 

I_ J 363 ('I'*'’ ) 

Scope of section —The only offences referred to m this section are 
offences under secs 497 and 49S 1 P C, but a charge of houit /reiftst 
with intent 10 commit adultery 15 not contemplated by this section, and 
such an offence may be inquired into without complaint by ihe husband 
of the woman concerned, althoagh a proiecuiion for the offence of 
adultery must be instituted by the husband alone-i Weir 531 Contras 
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.-6 A W N 42, where It was heid under similar circumstances, that a 
prosecution for house trespass with intent to commit adultery with a 
woman was injudicious, in the absence of a complaint by the husband of 
the woman 

The complaint referred to in this section means a complaint as 
defined in sec 4 (h) Information lodged by the complainant before the 
police IS not a complaint suffic ent to warrant a conviction under 
secs 497 and 498 I P C —30 Cal 910, 17 C P L R 105 , 2 Weir 235 , 
43 M L. J 564 But where on a charge under sec 366 I P C the 
Police took up the proceeding in which the husband appeared as a 
witness and he asked the Magistrate to drop the proceedings thereunder 
but said that he intended to prosecute the accused under sec 498 I P C 
and to get him punished, It was held (hat there was a compla nt, in as 
much as he made an allegation before the Magistrate that the offence 
should be inquired into — 38 All 276 

Again, the complaint referred to in this section is a complaint by the 
husband of the specific efiences mentioned in this section, and not a com 
plaint of any ofrence~27 Mad 61 If the husband brings a complaint of 
any other oiTence, and from certain statements m his deposition >( appears 
that an ofifence mentioned in this section has been commitied, no convic 
tion of the latter offence can be sustained, because the husband has not 
made a formal complaint of that offence Thus where the husband prefer* 
red against the accused a complaint of rape on his wife, but not of adulteryr 
and certain statements m this deposition disclosed an offence of adultery, 
a conviction for the latter offence was illegal, m as much as the husbaud 
had not preferred a formal complaint of adultery , even the circumstance 
of the husband appearing as a wiiuess in the case could not be regarded 
as amounting to the institution of a complaint for adultery — 5 All 233 , 
29 Cal 415, 1883 P R 10 Similarly, where the 3ccu«ed was charged 
with offences under secs 366 and 379 I P C and from statements in the 
deposition of the husband of the woman concerned an offence under 
set 49S was made out, a cotmOTOTi for that offence was thegat, m the 
absence of a formal complaint by the husband — (4 Bom L R 141 
Even the formal assent of the husband to a charge of adultery, added at 
the end of his disposition would not probably be a format compliance with 
this section— 34 W R 18 Where a husband charged the accused’ 
persons with theft and theft only, they could not be convicted of an 
offence under sec 49S I P C as there was no complaint preferred by 
the husband under this section in respect of the latter offence— 1918 
P. R. 2 (In Rstanlal $84, however, it was held that the word 
'complaint' in this section must be talceo as including no* only a wnttes 
complaint but also the examination of the complainant, at any rate, prior 



450 


THE CODE OF CRIMINAL PROCEDURE. fSEC. ig^> 

during the course of the criminaJ proceedings for defamation, necessarily- 
terminates those proceedings— 1908 P, R 10. . 

Person aggrieved by^ bigamy In the case of an offence of bigamy 
committed by the wifcj the husband is the only person aggieved by such 
offence, and he alone can make the complaint — 2 Weir 231 , 26 Cal 336 
But the father of the husband is not the ''person aggrieved— 32 All 
so also the brother of the husband is not the person aggrieved— 25 All. 
132; 10 Bom. 340 , It O C 148 Prior to the present amendment, it 
was held that if the husband of the girl who committed bigamy was 
a minor, his mother was not competent to make a complaint as she 
was not the person aggrieved— 3 Weir 231 , it was also held that if the 
husband was a lunatic, his brother could not make a complaint on his 
behalf — 26 Cal 336 These cases are now rendered obsolete by the 
proviso newly added in this «ection. 

199 No Court shall take cognizance of an offence 
under Section 497 or Section 498 of the 
•duUery*of“ Vfiticinff®* Indian Penal Code, except upon a com- 
married woman. plaint made by the husband of the 

woman or, in his absence, made tvuh the have of the Court 
by some person who had care of such woman on his behalf 
at the time when such offence wa« committed 

Provided that, where such husband is under the age of 
eighteen years, or is an idiot or lunatic, or is from siehiess or 
infirmity unable to make a complaint, some other person vioy, 
■with the leave of the Court, make a complaint on Ins behalf 
Change — The italicised words have been added by sec 52 of the 
Criminal Procedure Code Amendment Act, 1923 

Object of Section — The restriction imposed m this section {em- 
powering only the husband or the guardian to make the complaint) is 
not to afford immunity or protection to the offender, but to prevent a 
person unconnected with the woman from giving publicity to a imtter 
which neither the husbind nor the guardian is willing m agitate— 17 Cr 
L J 363 (Mad ) 

Scope of section —The only offences referred to in tins section are 
offences under secs 497 and 49S I P. C , b«t .a charge of house tresf-iH 

w ith intent to commit adultery PS not contemplilcd by this section, and 
such an offence may be inquired into without complaint by ihe husband 

of the woman concerned, alchoiigb n prosecution for the offence of 
adultery musl be instituted by the husband alone -I Weir 531. Contra 
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— 6A W. N 43. where It was held under similar circumstances, (hat a 
prosecution for house trespass with intent to commit adultery with a 
woman was injudicious, m the absence of a complaint by the husband of 
the woman 

The complaint referred to in this section means a complaint as 
defined in sec 4(h) Information lodged by the complainant before the 
Police IS not a complaint sufficient to warrant a conviction under 
secs 497 and 49S I P C —30 Cal 910, 17 C P L R 105 , 2 Weir 235 ; 
43 M L. J. 564 But where on a charge under sec 366 I P C. the 
Police took up the proceeding id which the husband appeared as a 
witness and he asked the Magistrate to drop the proceedings thereunder 
but said that he intended to prosecute the accused under sec 498 1 P C 
and to get him punished, it was held that there was a complaint, in as 
much as he made an allegation before the Magistrate that the offence 
should be inquired intQ-~ 38 All 276 

Again, the complaint referred to in this section is a complaint by the 
husband of the sptafie ojences mentioned m this section, and not a com* 
plaint of any offence—sy Mad 61 If the husband brings a complaint of 
any other olTence, and from certain statements m his deposition it appears 
that an offence mentioned to this section has been committed, no convic* 
tion of the latter offence can be sustained, because tbe husband has not 
made a formal complaint of that olTence Thus, where the husband prefer 
red against the accused a (’omplamt of rape on his wife, but not of adultery^ 
and certain statements in this deposition disclosed an offence of adultery, 
a conviction for the latter offence was illegal, m as much as the husbaud 
had not preferred 3 formal complaint of adultery , even the circumstance 
of (he husband appearing ns a witness in the case could not be regarded 
as amounting to the institution of a complaint for adultery — 5 All 333 » 
39 Cal 415, 1883 P R 10 Similarly, where ihe accused was charged 
with offences under secs 366 and 579 1 P C and from statements m the 
deposition of the husband of the woman concerned, an offence under 
sec 4qS was ma,deom, a cowvtcuow for that uffewce was lUejal, lei the 
absence of a formal complaint by the husband — 14 Bom L. R 141 
£\en the formal assent of the husband to a charge of adultery, added at 
the end of his disposition would not probably be a format compliance with 
this section— 34 W R j 8 \\here a husband charged the accused 
persons with theft and theft onij, they could not be convicted of an 
offence under sec 49S I P C as there «a$ no complaint preferred by 
the husband under this section in respect of the latter offence — 1918 
P. R. 2 (In Ratanlal 5S4, howeTCr. it was held that the word 
‘complaint’ in this section must be taken as including not only a written 
complaint but also iho examination of tbe complainant, at any rate, prior 
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to the issue of process Therefore where the written complaint did not 
disclose an offence under sec 498 I P C but the complainant's exaraina 
tton made out such an offence, the Magistrate had jurisdiction to try such 
offence And in 20 Cal 483, jt was laid down that upon a complaint in 
respect of an offence under section 366 of the I P C a conviction under 
sec 498 may properly be had, even in the absence of the complaint by 
the husband, if the evidence be such as to justify the conviction for the 
latter offence This decision however has not been followed in any 
subsequent case It has been dissented from in 27 Mad 6r, doubted in 
22 Cal 1006 and distinguished in 30 Cal 910) 

The foregoing remarks however do not apply where the offence of 
which the accused is to be convicted is not an offence under section 497 
or 498 I P C but bouse trespass with intent to commit adultery with 
the complainant a wife Thus where the complainant charged the 
accused with house trespass with intent to commit iheft but it appeared 
that he committed house trespass with intent 10 commit adultery with 
the complainant s wife, he could be convicted of the latter offence, 
although the complainant had not made a formal complaint for that 
offence— 23 All 8: 19 Cr L J 881 But where the complainant refused 
to charge the accused with having entered the house with intent to 
commit aduliery, but founded his complaint solely on the entry having 
been with intent to commit theft which was not true, « was held that 
the Magistrate was right under the circumstaoces m refusing to convict 
the accused of a charge which the husband refused to make although 
the Magistrate had the power so to convict him— 5 M H C R App 5 
Magistrate a power to add or alter charge —From the above it is 
clear that the Magistrate cannot alter vl charge for any other offence into 
an offence under sec 497 or 498 I P C , see 5 All 233 , 29 Cal 415 
and 14 Bom L R 141 cited above So also where 1 complaint was 
made of an offence under secs 494 and 498 I P C the Migistritc had 
no jurisdiction to try the accused for an offence under sec 407 I P C — 
Ratanlal S3I , t A \V N 112 S mihtly a Magistrate cannot convict a 
person ofan offence under sec 498 I P C when the complaint was for 
an offence under sec 497 1 F C— 12 C W N CWI A committing 
Magistrate cannot alter a charge of rape nto one of adultery on the 
representation of the accused, without any request on the pbrt of the 
husband of the woman— 2 AWN 165 

Similarly, the Court cannot adt a charge of an offence referred to 
in this section without a formal complaint in respect of the charge by 
the person specified Where the accused was committed to the Scss ons 
on charges under secs 363 and 366 I P C and nt the conclusion of the 
evidence, to establish these charges the Sessions Court added a charge 
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under tec 49S I P. C. and convicted the accused on all the three charges, 
It was held that the procedure adopted by the Sessions judge was not 
regular, that the additional charge was prejudicial to the accused, and 
that the conviction under section 49S I P. C, mutt be set aside— 31 Bom 
318 

Who can compUlo —The only person who can prefer a complaint 
of an ofTence referred to m this section is the husband of the woman 
A conviction for an offence under sec 498 I P C without 1 complaint 
by the husband II -illeca ]— 3 Weir 33s The husband is entitled to make 
the complaint even though the marriage has been dissolved before the 
complaint— 33 Cr L J 46a (Lah ) 

In the of the husband, the complaint may be made by any 

person having the cate of the woman Where at the time of the offence, 
the wife was left under the care of anniher. the fact that the husband 
stands by w<ll not prevent the temporary guardian from preferring the 
complaint— 17 Cr L j 363 (Mad j The absence must be from the 
place and therefore where the complaint was preferred by the nephew 
of the husband, when the latter was bedridden with paralysis, it was 
held that the Court could not take cognisance of the olTence— 3 SLR 
15 But this ruling is no longer correct in view of the words "sickness 
or infirmity” occurring m the proviso newly added 

If the husband be a minor, he can be represented by another m a pro 
secut on for adultery See the proviso The contrary view taken tn a 
Weir 335 will no longer stand as good law But the husband can, even 
though he is a minor, make the complaint, and there is nothing m law 
to prevent him from doing so — 33 Cr L J 613 (Lah I Even the proviso 
newly enacted will not debar the minor husband from lodging the com 
plaint, for the proviso is merely an enabling provision 

Death of hasbaad — effect — ^The law only requires that the prose 
cuiion on a charge of adultery should be instituted by the husband 
But It cannot be said that the death of the husband after institution 
of the prosecution but before trial necessarily puts an end to the 
prosecution, although it is desirable that the charge should be withdrawn 
by the prosecution on the death of the aggrieved party— 4 M H C. 
R App ss 

Withdrawal of case by husbattd — If the complainant withdraws the 
charge before commitment to the Sessions, the Court can discharge the 
accused , but a withdrawal after commitment will not have such effect, 
because a commitment once made by a competent Magistrate can be 
quashed only by the High Court and only on a point of law— 4 All 
150 In a Bombay case, however, the order of discharge of the accused 
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upon Withdrawal by the complainant after the case was committed to the 
Sessions, was held to be valid — 5 B H C R 27 

Acgnittal for want of proper complaint— Fresh complaint — 
AVhete the brother of the husband of the ^omao losUtuted a compUirvt 
Under sec 498 I P C alleging that he had authority from the husband 
to prefer the complaint, hut after taking endence the Magistrate held 
that the complainant had no authority and acquitted the accused, and 
subsequently the husband himself instituted the complaint, it was held 
that the previous acquittal was no bar to a fresh trial— 31 All 317 ; 
17 Bom L R 67S 


199-A When in an} case falling under Section ipS or 

. Section jgo, the person on whose behalf 

Oblectlon by lawfol ^ 

S‘p^‘?ion'*othe?‘’thrn complaint ts sought to be made is 

person oxsrievcd under the age of eighteen y ears or ts a 

lunaiic,and the person applying for leave has not been appointed 
or declared by competent authority to be the guardian of the 
person of the said minor or lunaUCt and the Court is 
satisfied that there is a guardian so appointed or declared^ 
notice shall be giten to such guardian, and the Court shall, be- 
fore granting the application, give him a n-asonabU opportunity 
of objecting to the granting thereof 

This section has been added by sec 53 of the Criminal Procedure 
Code Amendment Act, 1923 

“We haie added a new section 199A in order to safeguard the rights 
of a Iegall> appointed guardian" — Rtpcrt cf t?e Select Ccinmtlee of 1916 


CHAPTFR XVI 


Of COMrL.VIN~ 


GISTRATES 
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200. [• • •] A Ma{*istrale taking cognizance of an 
c«minMt«n .( cn,. compl.iint sl.all at once 

examine the complainant upon oath, and 
the substance of the evamlnation shall be reduced to u'riting 
and shall be signed by the complainant, and also by the 
T^IaRistrate : 

Provided as follows : — 

(n) when the complaint Is made in writing, nothing herein 
•contained shall be deemed to require a Magistrate to 
examine the complainant before transferring the case under 
"Section 192 ; 

ze/ten the eomplaitst ts made in tenting, nothing 
•herein contained shall be deemed to require the examination oj 
a complainant in any ease in zvlacli the complaint has been 
made by a Court or by a public servant acting or purporting to 
act in the discharge of hts ojfciat duties ; 

ib) where the Magistrate is a Presidency Magistrate, such 
examination may be on oath or not as the Magistrate in 
•each case thinUs fi', and need not be reduced to writing: 
but the Magistrate may, if he thinks fit, before the matter 
of the complaint is brought before him, require it to be 
•reduced to writing ; 

(c) when the case has been transferred under Section 192 
and the Magistrate so transferring it has already examined 
•the complainant, the Magistrate to wliom it is so transferred 
shall not be bound to re*examine the complainant. 

Change ’—This section has been amended by section 54 of the 
■Criminal procedure Code Amendment Act, 1923 The words "subject 
to the provisions of Section 476" which occurred at the very beginning 
of the old section have been omitted, and proviso {a a) has been newly 
added, “\Ve would add to this clause a provision that in the case of a com* 
■plaint under sec. 476, the examination of the complainant shall be dis- 
pensed With ” — Report of the Select Committee of 2916 

Taking cognizance —A Magistrate 1$ bound to lake cognlgance 
■of an offenceupon complaint ; see notes under sec. 190. “A Magistrate 
IS bound to receive all complaints, whether they be preferred orally or 
vn writing'’— Grf. G. R, < 5 - C. <?. p 8. 
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upon withdrawal by the complainant after the case was committed to the 
Sessions, was held to be valid — 5 B. H. C R 27 

Acquittal for want of proper complaint— Fresh complaint 
"Where the brother of the husband of the woman instituted a complaint 
under <iec. 498 I. P C alleging that he had authority from the husband 
to prefer the complaint, but after taking evidence the Magistrate held 
that the complainant had no authority and acquitted the accused, and 
subsequently the husband himself instituted the complaint, it was held 
that the previous acquittal was no bar to a fresh trial— 31 All 317 ; 
17 Bom L R. 678 

199-A. When in any case falling under Section igS or 

. Section lOo, the person on whose behalf 

Obfeetlon by lawful ' 

euardian to complaint complaint IS sought to be made is 

by person other than * ^ e> 

person aegrUved. under the age of eighteen years or is a 

lunatiCy and the person applying for leave has not been appointed 
or declaied by competent author ity to be the guardian of the 
person of the said minor or lunatic, and the Court is 
satisfied that there is a guardian so appointed 0 / declaied, 
notice shall be given to such guardian, and the Court shall, be- 
fore granting the application, give him a reasonable opportunity 
of objecting to the granting thereof. 

This section has been added by sec 53 of the Criminal Procedure 
Code Amendment Act, 1923* 

“We have added a new section 199A in order lo safeguard the rights 
of a legally appointed guardian” — lytport of the Select Committee of 1916 


CHAPTER XVI. 

Of Complmnts to Magistrates 

It IS most desirable that Migistraies should follow the procedure 
which IS quite clearly h'd down in this chapter dealing witli complaints 
to Magistrates— :r C. W. N. ts? 

Magistrates sfiould also be prompt in disposing of Complaints under 
this chapter They have no right whatever id keep complaints instituted 
before them without passing order for several months Such action is 
in the highest degree improper and shows want of proper understanding 
.as to what their duties are— 18 Ck. L J 571 (All) 
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200. [• * A Magistrate taking cognizance of an 
B«mia.non oi com- offeHcc OH Complaint shall at once 
examine the complainant upon oath, and 
the substance of the examination shall be reduced to writing 
and shall be signed by the complainant, and also by the 
Magistrate : 

Provided as follows : — 

(a) when the complaint is made in writing, nothing herein 
•contained shall be deemed to require a Magistrate to 
examine the complainant before transferring the case under 
Section 192 , 

{aa) token the complaint ts made in writings nothing 
'herein contained shall be deemed to require the examination of 
a complainant in any case in which the complaint has been 
made by a Court or by a public servant acting or purporting to 
act in the discharge of hts official duties ; 

i^) where the Magistrate is a Presidency Magistrate, such 
examination may be on oath or not as the Magistrate in 
'each case thinks fir, and need not be reduced to writing: 
but the Magistrate may, if he thinks fit, before the matter 
of the complaint is brought before him, require it to be 
reduced to writing , 

(c) when the case has been transferred under Section 192 
and the hlagistrate so transferring >t has already examined 
'the complainant, the Magistrate to whom it is so transferred 
shall not be bound to re*examine the complainant. 

Change — This section has been amended by section 54 of the 
•Criminal Procedure Code Amendment Act, 19*3 The words 'subject 
to the provisions of Section 476" which occurred at the ^ery beginning 
of the old section have been omitted, and proviso a) has been newly 
added “We would add to this clause a provision that in the case of a com- 
plaint under sec 476, the examination of the complainant shall be dis- 
pensed with ” — Report of the Select Committee of 1916. 

Taking cognizance —A Magistrate is bound to take cognigance 
.of an offenceupon complaint , see notes under sec. 190. “A Magistrate 
IS bound to rcccue all complaints, whether the> be preferred orally or 
xn writing'’— Crt/. G. R,!r*C.O.^ 8 
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a fardanashin lady makes a complaint to a Magistrate he is- 
entitled to take cognisance of it, but before he takes cognisance he must 
be satisfied that jt Js her complaint It is comparatively unimportant 
by what means the complaint reaches the Magistrate if it is really her 
complaint— 42 C^\ ig 

Pfesentatton df complaint — Since the complainant is to be e’camined 
‘at once” It follows therefore that ordinarily a complaint must be 
presented in person A complaint should never be accepted which 
IS not signed by the complainant and 15 not preferred by a person duly 
authorised to prefer that specific complaint— 42 Cal jp. The presen- 
tation of a complaint through a Mukhtar is illegal because the Magistrate 
cannot at once examine the complainant — Ratanlal 625 

Ezanjmation of complainant — The object of requiring the Magis 
trate to examine the complainant possibiy is that the facts constituting 
the offence may be asceri'imed when in a written complaint they are 
not given— 2$ C W N 357 The object of the examination is further to 
see whether there is a pnma /acte case against the accused, and to 
prevent the issue of processes in cases where the examination of the 
complainant would show (hat the complaint was false, frivolous and 
vexatious and intended merely to harass the accused— ipit P R H 
The object of the examination is to find out whether there is any matter 
which calls for in^’«stigi*bon by a Criminal Court— ;o A L J 79 

The examination of the complainant is not to be a mere form but an 
intelligent inquiry into the subject matter of the complaint, carrird 
far enough to enable the Magistrate to exercise his judgment as to 
whether there is or there is not sufficient ground for proceeding— Cif 

G P C O 9 

Aioftec —The law requires that the complainant shall be eximined 
ill once, the Court cannot fix a future date for the cxamimtion ol the- 
complainant 

rvvitinaticrt compulsory —A Magistrate emnot refuse to take 
cognizance of m offence on receipt of a complain!, but he is bound to 
examine ihe complsinmt — 13 CM 334 Fven in a eve m which n charge 
can In ihe first instance be laid before the Police, the Migislraic 
IS bound to examine the compliinmt if the latter chooses to m Ae a 
complaint— *4 W R 36 Fven if a Magistraie finds a complaint to be 
false and groiindlesJ, he cirmot refuse to examme the comphinant — 3 N’- 
\V P H C K 272 Although 11 is competent for h'm to d smiss the 
complaint, still he cannot dismiss it without examn ing the complainant — 

4 A \V N 47 ,3 C \V N 17 

M ben a CompUint 1$ presented by the complamani’i Mukhtar, the 
srraie will dismiss the co nphint beciuse he hai no oppouunil 
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to examine the complainant as required by this section— Ratanlal 

6:5 

yfode of cxaminaiion —On presentation of a complaint the Magis 
trate shall examine the complainant on oath , the substance of that 
examination must be reduced to writing, and must be distinct from the 
complaint itself Mere calling upon the complainant to attest the 
complaint is not a sufficient compliance with this section — 18 All 221.. 
If however the complaint IS made ID wtiiing and is sufficiently clear it 
may frequently be a sufficient compliance if the Magistrate reads it 
over to the complainant and the coniplainint is on oath asked to 
subscribe to it But if the written complaint is obscute and vague, the 
Magistrate would be bound to examine the complainant at sufficient 
length for the purpose of clearly ascertaining the allegations on which the 
complaint i$ made— 6 Bom L R 662 

If the complainant IS a lady, she may examined by cir/// 

Mtsston under Sec 503 of this Code The terms of that section are 
very wide They refer not only to an inquiry and a tiial but to any other 
proceeding That section authorises the examination of any witness, .md 
a complainant IS certainly a witne$s-42 Cal 19 Ci>/r/r<r— 1896 P R 10, 
where it is la d down that m the preliminary stage of proceeding the cum 
plainant is not a witness but a mere complainant, and cannot be examm 
ed by commission 

Signature oj eompi^nant —If the complaint >s m writing, it must be 
signed by the complainant , a complaint connot be accepted where it is 
not signed by him — Cal 19 , 1 P L T 564 

After the complainant has been examined, and the substance of the- 
examination has been reduced to writing by the Magistrate, such writing 
shall be signed by the complainant Unless it is signed, the Magistrate 
cannot take cognizance of the complaint — 3 B L R 67 Such is the 
vitiating effect of want of signature that a conviction in the alternative- 
charges of making two statements, one in the examination under th s 
section of the accused as a complainant, and the other m his examination 
subsequently as a witness, 'Oofn t’ne statements contraducting eatfn m’ner, 
IS bad, if the statement recorded under this section does not bear the 
signature of the complainant— 6 C VV N S40 

Omission to examine— Effect — The examination of the complainant 
IS not a mere matter of formality, and when a Magistrate dismisses 
a complaint without making such examination himself the omission 
IS a material one and cannot be cured by sec 537 of the Code— i 
P L T 346, 43 M L J 7*0, IS S L R coo , U B R. (1910) 
1st Qr 73 The cognizance of an offence by a Magistrate on com 
plaint IS not complete until the complainant has been examined? 
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on oath— I P. L. "T. 346 .A Magistrate cannot dismiss a complaint 
without examining the complatnani-^30 Cal 923 ; 2 P. L. T. 142 ; 23 

C. W. K 393 ! 9 C \V. N *99 ; 3 C VV N r; , 4 A N 47 ; 

8 W. R 12 No investigation can be ordered under Sec 202 

without examining the complainant— 20 Cr. L J S52 (Patna), i 

P. L T 564 (This IS now expressly provided in clause (a) of 
sec 202) No process can be issued against the accused unless and 
until the Magistrate has examined the complainant— 42 Cal 19 

Contra— \ P L. J 59* ; * P- L T 349 { r P L T 446 and 46 
"Cal S07, where It IS held that the omission to examine the complainant 
on oath before issuing process is a mere irregularity and does not 
invalidate the conviction, in the absence of any prejudice to the 
accused by reason of such irregularity In an Allahabad case also, it 
has been held that the failure to examine the complainant is a mere 
irreguUnij, not vitiating the entire proceedings. Thus, where the com 
plamants made a complaint (o the Police that the .accused beat them 
causing grievous hurt, but the police did not send up the case and the 
complainants applied to the Magistrate, who sent for tlie police papers 
and summoned the accused without examining the comphmants, it was 
held that the irregularity did not vitnte the proceedings— 37 Ail 628. 

Complaint by Court or pnbltc servant —Under the new prov«o 
(aa) when a complaint is preferred by .1 Court or public servant, the 
examination of the complainant may be dispensed with Even before 
this amendment, it was held in several cases that the omission to examine 
the Court or the public servant did not vitute the proceedings Thu«, 
where the complainant, who was a bailiff and who was lesisted by the 
accused m the execution of a civil process, was not examined but Ins 
report was brought on the record through the Naur, it was held that the 
fact of the complainant not beintt examined would not justify the setting 
aside of the conviction, because there were other witnesses who gave a 
full account of the mstler— 8 S L. R, 4*. Where the complaint m 
wriimg and signed was preferred by a responsible public official and was 
accompanied with a sanction of the Local Government for the prosecution 
ofoneofits servants, It was held that the failure b) the Magistrateto 
examine the complainant on oath had not in nny w.a> prejudiced the 
accused or caused a ftilure or misc.arriage nf justice— 1911 I* K 11 
\\ here the District Judge made a complaint to the District Magistrate bj 
means of a letter, nnd the Magisir ite ordered a police investigation with* 
out examining the District Judge on oath in siippori of his statement in 
h’s I'lter, It was held that the omistinQ to examine was a mere irrcgulari 
• ty curable b) sec 537 (*)— JO Horn. I. R. loiS 
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201 (I) If the complaint been made in uritinc: 

^ . In a Magistrate uho is not competent 

rr*r«4«r* H ^ ^ ’ 

if»tf 0 »i <• Jr) laVc cocni/ancc of the ease, he shall 

tl't c^TnUinc* *1 l>*f ' 

fctnrn the complaint for presentation to 
the proper Court with an cntlofsemcnl to that cfTcct 


(2) If the complaint Ins 
such Maf;i«tratc shall direct 
Court 

202 (t) If the Chief 

Presidency 

r*«lp«*i»mi nl 

•t iitat «i rr«« MacistrAle, or 
any other 
Presidency Mapisirate svhom 
the Local Government ma) 
from time to time authorise 
on this behalf, or any Maps. 
Irate of the first or second 
class, is not satisfied as to the 
truth of a complaint of an 
ofTcnce of which he is autho- 
rized to take cocnuance, he 
ma>, when the complainant 
has been examined, record 
his reason*, and may then 
postpone the issue of process 
for compelling; the attendance 
of the person complained 
against, and either inquire 
into the case himself or direct 
•a previous local investigation 
to be made by any officer 
•subordinate to such Magis- 
trate, or by a police officer, or 
by such other person, not 
being a Magistrate or police- 
officer, as he thinks fit, for 


not b*en made in writing, 
the complainant to the proper 

202 I/) Anj ^lcglitraie, 

on rtutM of n 

•I It*** at fra- compltuntcf ttu 
offence of :chte/t 
he ts auth(<rtsed to take eot^nt' 
1 1 * ee or xohteh hns been trans‘ 
ferreei to him under Section 
/p.*, mm, if he thinks Jit, for 
regions to be recorded tn 
u ntinc^, postjone the issue of 
process for compelling the eitten- 
donee of the person coinplenned 
a(;atntt, tind either inquire into 
the cose himself or, if he is a 
Mapistratc other than n 
Magistrate of third class, 
direct an tnquirj or luvesti^a- 
Uon to be made b} anj Magis- 
trate subordinate to him, or by 
a police officer, or by such other 
personas he thinks Jit, for the 
purpose of ascertaining the 
truth or falsehood of the com 
plaint 

Ptovided that no such 
duection shall be viade-^ 

(a) unless the complainant 
has been examined on oath 
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on oath — t P L *r 346 A Magistrate cannot dismiss a complaint 
without examining' the compiamaat — 30 Cal 923 2 P L T 142 23 

C. W N 392 . 9 C W N 199 . 3 C W N 17 , 4 A W N 47 , 

8 W R 12 No invesCigatiOQ can be ordered under Sec 20'’ 

without examining the complainant-~2o Cr L J 552 (Patna), i 

P» L T 564 (This js now expressly provided in clause (a) of 
sec 202) No process can be issued against the accused unless and 
until the Magistrate has examined the complainant— 42 Cal 19 

Contrail P L J S 92 , i P L T 349 , i P L T 446 and 46 
Cal 807, where it is held that the omission to examine the com ptainant 
on oath before issuing process fs a mere irregularity and does not 
invalidate the conviction, m the absence of any prejudice to the 
accu'^ed by reason of such irregularity In an AMahabad case also, it 
has been held that the failure to examine the complainant is a mere 
irregularii>, not vitiating the entire proceedings Thus where the com 
plamants made a complaint to the Police that the accused beat them 
causing grievous hurt but the police d d not send up the case and the 
complainants applied to the Magistrate who sent for the police papers 
and summoned the accused without examining the complainants, it was 
held that the irregular ty did not vitiate the proceedings— 37 All 6‘‘8 

Compl&iat by Coart or pablte servant —Under the new provso 
(aa) when a complaint is preferred b) a Court or public servant, the 
eximination of the complainant may be dispensed w th Even before 
this amendment, it was held m several cases that the om ss on to examine 
the Court or the public servant did not vitiate the proceedings Thu< 
where the complainant, who was a bailiff and who was resisted by the 
accused in the execution ofa civij process was not e\smined but h s 
report was brought on the record through the Nazir, n was held that the 
fact of the complainant not being examined would not ju»t fy tlie setting 
aside of the conviction because there were other xvitnesses who gave a 
full account of the matt-r— 8 S L R 4( Where the complaint in 
writing and s gned was preferred by a responsible public ofTicial and was 
accompanied with a sanction of the 1 ocal Government for the prosecution 
ofoneofus servants, il was held that the failure by the Makislratc 10 
examine the complainant on cath had not in anyway prejudiced the 
accused or cause la fjtiure or miscarriage of jusuce—tgtt I h tt 
Where the District Judi,e made a complaint to the D strict ^laglstrale b) 
means of a leitcr and the %tagistr»le ordered a police mvestiiiation with 
out examining the District Judge on 01th in support of hii state nent m 
h s I'ttef, It was held that the oni ssioo to examine was a mere irreKulan 
ty curable b) ICC 537 (aj— :o nofli I R totE 
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201 (i) If the complaint has been made in writing 

, to a Magistrate who is not competent 

Procedure by Macit* 

•trite not competent to jq cognirance of the Case, he shall 

like cofnlrancc ol the ’ 

'•** return the complaint for presentation to 

the proper Court with an endorsement to that effect 


( 2 ) If the complaint has 
such Magistrate shall direct 
Court 

202 ( 1 ) If the Chief 

Presidency 

Poetponeme ti t 

ol leiue ol pro. Magistrate, or 

«CfS “ 

any other 
Presidency Magistrate whom 
the Local Government may 
from time to time authorize 
on this behalf, or any Magts* 
Irate of the first or second 
cla«s, IS not satisfied as to the 
truth of a complaint of an 
ofience of which he is autho. 
nzed to take cognizance, he 
may, when the complainant 
has been examined, record 
his reason*!, and may then 
postpone the issue of process 
for compelling the attendance 
of the person complained 
against, and either inquire 
into the case himself or direct 
■a previous local investigation 
to be made by any officer 
■subordinate to such Magis 
trate, or by a police officer, or 
by such other person, not 
•being a Magistrate or pohee- 
<fficer, as he thinks fit, for 


not been made in writing, 
the complainant to the proper 

202 I/) Any ^lagtstratCy 

on receipt of a 

PiKpeneiaint , , ^ . 

•I iMue ol pro* comp taint of an 

offence of which 
he IS authorised to take cogm 
zance or which has been trans 
ferred to him under Section 
1^2, may if he thinks fit^ for 
reasons to be recorded tn 
writing, postpone the issue of 
process for compelling the attin 
dance of the person complained 
against, and either inquire into 
the case himself or, if he is a 
Magistrate other than a 
Magistrate of third class, 
direct an inquiry or investiga- 
tion to be made by any Magis 
trate subordinate to him, or b} 
a police officer, or by such other 
person as he thinks fit, for the 
purpose of ascertaining the 
truth or falsehood of the com 
plaint 

Provided that no such 
dtiection shall be made — 

(rt) unless the complainant 
has been examined on oath 
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the purpose of ascertaming under the provisions oj 
the truth or falsehood of the Section 200, or 
complaint. ivkerc the complaint 

has been made by a Court 
under the provisions 0/ this 
Code. 

(2) If such investigation (2) If any inquiry or in- 
is made by some person not vestigation under this section 
being a Magistrate or a police- is made by a person not 
officer, he shall exercise all being a Magistrate or a police* 
the powers conferred by this officer, such person shall ex- 
Code on an officer in charge crcise all the powers conferred 
of a police-station, except by this Code on an officer in 
that he shall not have power charge of a police-station, 
to arrest without warrant. except that he shall not 

have power to arrest without 
warrant. 

(2 /I) Any Maps (rate in- 
quiring into a case under this 
section, may, if he thinks Jft, 
take evidence of xvitnesses on 
oath. 

(3) This section applies (3) This section applies 

also to the police in the towns also to tlie police in the towns 
of Calcutta and Uombay. of Calcutta and Bombay. 

Change '—This section has been amended by sec 55 of the Criminal 
Procedure Code Amendment Act. 19*3 

The main changes introduced are the following — 

“(l) Third class M.igiitr.ate 5 have been given power to make pre'imin- 
ary inquiries personally ( 2 ) Authority to make fi preliminary inquiry ha* 
has been given in any cate in which the Magistrate tl inks fu, for reasons 
to be recorded in writing The only ground corjiemplated by the old 
section was ‘if the Magistrate is not satisfied ns to ihe truth of the com 
plaint.’ This is thought to be ondesirably narrow ( 3 ) The word* 
‘inquiry or investigation' have been substituted for the espressum 
‘previous local inveifigation,' and power ii gtten to f.ake eviilence upon 
oath In the case of such a pielimmary inquiry. ( 4 ) Presidency Msg'** 
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ihktcfotk lit* ipfiion 11 inappl cabik in ptoctfilingi in mamienjncf 
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Epcordiei' rtaioni -^Omitiinn to rvcnut leatnnt 11 at rnotl an 
irtrcuUnty which will im cuird hy teclion 537 the Code, unlett it 
occationt a failuie of junice— s Weir 344 . >5 Si'' , lo M L. T. I30 
^Foitpoae the iittie of proceit" .— Tlie prcKCtt »htl! ordinarily itiue 
after the elimination of the complainant, unlett the MiKiitrate has 
reaton to doubt the truth of the complaint, when only he is authorised to 
postpone tlie issue of process and order an inquiry or local insestigation 

—37 Cal. 795. 
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contemplate the subordination of a ist class Magistrate to a District 
Mag strate Both are first class Magistrates, and the latter cannot direct 
the investigation to be held by the former— 1912 P 2 A Deputy 
Magistrate attached to the sub division IS subordinate to the Sub Divi 
sional officer— 19 Cr L J lafi^Pat) 

The investigation may be made by any officer subordinate to the 
^Magistrate even though he be a 36 Cal 72 

Invesii^alion by Police —A local investigation can be made by a 
police officer but if the complaint is made against a police officer, it is 
improper for the Magistrate to call for report from the police officer who 
ts himself the accused person— 14 Cal 141, or from some other police 
officer— 4 A \V N 47 iS A L J 620, or even from a superior police 
officer or the Superintendent of Police — 9C W N 129, 18 A L J 731 
In such cases the inquiry had better be held by the Magistrate himself— 
20 Mad 387 , 18 A L J 73t , 18 A L J 620 , 22 0 C 321 , 21 Cr L 
J 343 (All) 

Besides, it ts not a proper course to make indiscriminate use of police 
agency for investigating complaints The object of law is to give persons 
who have been injured an access to justice independent of Police^ and it 
IS improper for the Magistrate, when a complaint is made to htmi 
to refer the complaint to a Police officer— 12 Bom 161 In petty 
■cases of assault and the like, the Police ought not to be directed to make 
inquiries, because in petty matters the Police are under a strong 
•temptation of making money out of the complaint In such matters the 
proper course for the Magistrate ts to take action at once upon the 
complaint— 1894 P R 19 

Magistrates are cautioned agimst the indiscriminate use of police 
Agency for the purpose of ascertaining matters IS to which a Magistrate 
IS bound to form his own opinion upon evidence given in his presence 
This caution is specially needful in respect of all cases regarding ofTences 
not cognizable bj the Police— Ca/ G R Cr* C <7 p 9 

District Magistrate a power to order investigation —A District 
Magistrate cmnot make a direction to a subordinate Migisinte before 
whom a case was pending, to the effect that that officer should send m 1 
report to him after making a full inveiligHion into the allegaiions made ; 
the District MiRUtrate ought to have withdfvwn the case from the file of 
the subordiniie Magistrate in case be thought lint that officer was not 
proceeding properly— tS A L J 642 

Froviio (a)— Examination of complainant —Before directing a local 
investigation, tl c complainant must be examined either by the Magistrate 
who itcetvts the complaint or b> some other Magtsltate to whom the 
case might hate been transferred— Ratanlal 36S Unless the complainant 
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II doly examined, an inquiry and report under Ihti section cannot be 
Called for, and, if made, ate without lortsdtction and ctnnot form the bans 
of an) further action ; and the complainant who was not examined cannot 
be protemted m reipect of hii complaint (if It is falie) which nvas dis- 
missed on a report called for under this section— 1912 I’ K 3; 37 Cal. 
931 : 4 O c 127. 

Where after the complainant was examined h) the Magistrate who took 
cognuance of the case, a lupctior Magistrate transferred the case to his 
own file and without re examining the complainant, and without recording 
any reasons, referred It to the police for inquiry and report, it was held 
that the proceduie was idegal, and ihe fact that the complainant was 
pres loosl) examined by the Maf^istrate who took cogn-nnce was of no 
arail— 3 Weir 241 

Powertcf the Inreitlgaliog olllcer —A Magistrate conducting a 
local insesligaiion can exercie all the powers of .a Magistrate including 
the power to a-fwirnsfetcttK (see the new subsection 2 A) Such proceeding 
IS a judical proceeding wiihin the meaning of Sec 476— i Cr L J. iiS 
{Mad ), and the investigating Magistrate can direct the prosecution of 
the complainant under sec. 476—36 Cal ja 

Centra — 2( L ) 795, where it was held that .a preliminary 

Inaestigation made by a Magistrate under this section was not a judicial 
proceeding and therefore a person could not be prosecuted for an ofTence 
brought to the notice of the Court during such investigation. This ruling 
IS no longer correct 

The Magistrate holding the investigation is not disqualified thereby 
from trying the case, when there is nothing to indicate that he initiated or 
directed the proceedings or took any personal interest in the matter 
of the complaint presented before him— 24 Cal 167 The fact that the 
investigating Magistrate expressed an opinion m submitting the report 
IS no bar to his holding the trial— 4 C. W. N 604 But where a Magis- 
trate took an active part in forwarding the police inquiries and collecting 
evidence against the accused he is disqualified from trying the accused— 
23 Cal 328. 

The officer who conducts the investigation cannot himself decide upon 
the truth or falsity of the complaint— U B R (1910) ist Qr. 73 He 
can only submit a report But it is within his power to weigh the evidence 
and discredit the same, u nccesarry — 1922 M W N 326 

Position of the accused —A person complained against does not 
become an accused person until it has been decided to issue process 
against him, under Chapter XVII Sec 340, therefore does not entitle a 
person complained against to be represented by a pleader during the 
preliminary inquiry which may be held under this section — 4 N, L, R. 8r ; 

30 



466 


THE CODE OF CRIMINAL PROCEDURE [SEC. 203 


38 Cal 880, or during ihe proceeding when the Magistrate is considering 
the report of the local investigation ordered by him — 21 C \V. N. 127 If 
he chooses to attend the proceedings he may do so like any other member 
of the public, but he has no locus slandi as a party, the purpose of the 
law being clearly to exclude him until sufficient ground for joining him has 
been made out by the complainant Therefore the Magistrate can refuse 
him permission to cross examine the complainant's witnesses— 4 N. L. R 
81. A preliminary inquiry should not be held in the presence of the person 
complained against, and he should not be allowed to cross examine the 
complainant’s witnesses — 40 Cal 444 , 4 P. L \V. 307 Statements made 
by the person complained against during an inquiry under this section 
cannot be regarded as having been recorded under Sec 164 or Sec 364 
Such person does not stand in the position of an accused person during 
the inquiry, and such statement cannot be admitted in evidence against 
him— 32 Cal. 1085 

Evidence in the inquiry — ^The Magistrate conducting the prelimi 
nary inquiry need not confine himself to the evidence of the complainant 
alone , but he may examine such witnesses ns he thinks fit— Ratanlal 
669 There is nothing in section 202 to prevent the investigating officer 
from making a full inquiry by obtaining information from the complain 
ant and his witnesses, and the defendant and his witnesses, if any— 
33 Cal 1282 

Sabmissioa of report The officer who conducted the investigation 
must submit the report of his investigation to the same Magistrate who 
had originally ordered him to investigate . and he is not authorised to 
submit It to another IMagisIrale for the purpose of dismissing the com* 
plaint and declaring that no offence had in leality been committed- 
1918 P. W. R. 10 

Berision —If an irregularity m procedure Ims not resulted m mis 
c.armge of justice, the High Court will not make an order which can 
result only m harassmenc and w.aste of public time in a case m 
which a pcrfunclor) inquiry has been made by the Police and the report 
considered in a perfunctory manner by ihe Magistrate, the High Court 
will interfere and Insist on the prosisions of this section being sirictly 
enforced. Iliii where the inquiry has been carefully made ind carefully 
considered, the High Court will refuse to re open the » liter— 4 P. L. 

\\\ tt4. 
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transferred, may dismiss the 
complaint, if, after e'camintng 
the complainant, and con- 
sidering the result of the tn- 
anvestigation (if any) made 
under Section 202, there is in 
his judgment no sufficient 
ground for proceeding In 
-such case he shall hrieily 
record his reasons for so 
doing 


transferred, may dismiss the 
complaint, if after considering 
the statement on oath {if any) 
of the complainant and the 
lesnlt of any investigation or 
inquiry under Section 202, 
there is in his judgment no 
sufficient ground for proceed- 
ing In such case he shall 
briefly record his reasons for 
so doing 


Th s section has been amended by Sec 56 of the Criminal Procedure 
Code Amendment Act, 1923 The amendment is merely verbal 

Diamissal when can be made —This section gives very large powers 
to ihe Magistrate to dismiss a complaint without issuing a process at all 
4iga nst the accused persons, but certain conditions are laid down in the 
chapter m which (be section occurs, and those conditions must be 
strictly fulRIled in making an order under this section A Magistrate 
may dismiss a complaint (i) if be upon the statement of the complainant 
'reduced to writing under sec ioo finds that no olTence has been commit 
ted , (3) if he distrusts the statements made by the complainant , (3) if he 
distrusts that statement, but his distrust hot being strong enough to 
warrant him to act upon it he directs further inquiry as provided by sec 
^02 and after considering the result of the investigation he finds there 
IS no sufficient ground for proceeding — 14 Cal 141 13 Bom 600 

There can be no dismissal of complaint, after process has issued This 
section refers to cases failing within Chapter XVI where there has been 
no issue of process Where the accused has been summoned to answer 
a charge there is a proceeding wjthin the meaning of Chapter XVII 
and the complaint cannot be dismissed under sec '•03— Ratanlal 544 
Even an order direct ng withdrawal of process issued against the accused 
will not amount to an order of dismissal of complaint— 12 C W N 6S 
Who cau dismiss complaint —The compla nt can be dismissed 
either by the Mag strate who took cogn since of it, or by the Magistrate 
to whom It was transferred for local investigation The DistrctMags 
trate has no power to pass an> order for d smissal of process, unless 
he first removes the case to his own file— 6 C W N 843 When a case 
has been transferred to a subordinate Magistrate and 1$ pending in hii 
file, the District Magistrate has no power to pass an order of dismissal 
of coroplamt— 3 C W N 490 Unless he aatthdraws tfie case to his 
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own Sle, the District Magistrate cannot pass any orders in the case, ant) 
the only person who can deal with the case is the subordinate Magis 
trate— 12 VV R 53 

Duty of Magistrate before dismissal —Before a Magistrate can 
dismiss a complaint, he must, according to the nords of this section, 
examine the complainant and consider the result of the investigation (if 
any) made under sec 202 In other word<^ a Magistrate cannot dismiss 
a complaint without complying with the provisions of law as laid 
down in sections 20a and 203 Where there was no pievious local 
investigation ordered under sec 202 nor any examination of ihe complain- 
ant as directed by sec 200, the Magistrate had no jurisdiction to 
dismiss the complaint under this section — 30 Cal 923 

But before an order of dismissal is passed on the complaint, the 
Magistrate must give the complainant an opportuniiy'io prove his case— 

C. W N 143, Ratanla! 365 It is improper for a Magistrate to dismiss 
? complaint while sitting m his private room, and witliout giving the 
complainant or his pleader an opportuniiy of being beard— 10 C W iV 
io8d 

EzaminatioQ of complainant —Before dismissing the comphintr 
the Magistrate IS bound to examine the complainant Until he his at 
least examined the complainant, he IS not in a position to exercise the 
discretionary power to issue process or to dismiss the complaint— 4 M 
H C R 162 . 13 Bom 590 

When a deposition m the shape of i complaint is made orally or m 
writing and is sworn to, (he lerjuirements of this section as regards 
examination of complainant are fulfilled— 9 All 066, 4 Bom L K 
609 But merely cross examining the complainant on the deposit on of 
the complaint recorded in the preliminary inquiry held under stc 159 
IS not a sufficient compliance with the requirements of this section— -jo 
Cal 923. 

Where a ^lagislrxte examined the comphimnt and only one of hit 
vMtnesses, and without examining the rest ofihe witnesses dismissed 
the complaint, It was held thw the cniiie evidence for the prosecution 
should have been received by the Magtstfvte unless for some very stron? 
reasons he consideitd the evidence unnecessary— li A L J 4,1 

In case of complaint of a serious ofience like murder, the dismissal cf 
the case wiihout any juJicnl examination of the complainant J3r his wil 
nesses is extremely illegal— 33 C W. N 39* 

There IS noth ng in lint section to show that the ^laglslrate must 
cn t consider the complain', and may not take time |o consider the com* 
pUiot petition and the cxamicaiion on oath— ig Cr. L } 2:8 (Patna). 
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“Any inquiry or investigation —This section empowers a Magis- 
trate to dismiss the complaint without any investigation under Sec 202, 
if after examining the complainant he considers there is no sufficient 
ground for proceeding— 19 Cr L J 228 (Patna) 

Where an investigation has been ordered under Sec 202, the Magis- 
trate IS not bound, after receipt of the report of such investigation, to 
examine any witnesses or hold any inquiry before he dismisses the com- 
plaint It IS sufficient that he takes into consideration the result of the 
investigation arrived at by the sobordioate officer— 19 Cr L J 126 
(Patna) 

Grounds of diamisaal —A complaint can be dismissed if the Magis 
trate thinks that there is not a sufficient ground for proceeding. The 
expression “sufficient ground’ in this section points exclusively to the 
facts which the complainant brings to the knowledge of the Magistrate 
and to their establishing a /aae case against the accused In 
exercising his discretionary power of summary dismissal of complaint, 
the'Magistrate should not allow himself to be influenced by consider 
ations altogether apirt from the facts adduced by the complainant m 
support of the charge, nor by a consideration of the motive by which the 
■eompialutnt is actuated What he has to consider is whether there is 
a/r/ma evidence of a criminal oflfeace which m his judgment calls 
upon the alleged offiender to answer— 13 Bom 590 The decision 
whether there is sufficient grojnd must be reached by the exercise of dis 
cretion based upon judicial considerations That the Magistrate con- 
sidered the probable result of the proceeding undesirable or the motives 
and conduct of the complainant discreditable, are not relevant consider 
ations— 38 Mad 512 In the absence ofany finding that the complaint 
was false or unsustainable on the evidence likely to be available, the 
passing of an order of dismissal under this section constitutes an irregul 
arily with which the High Court can interfere in revision— 38 Mad 512 
The reasons for dismissing a complaint should be based on inference 
of facts arising from or dis'-Iosed by (i) the complaint, (z) the examm 
ation of the complaint, and ()) the investigation if any, made under Sec 
202 This provides a wide field Anything outside it is extrajudicial 
and must be discarded— g Bom L R 742 

The Magistrate entitled to dismiss a complaint under this section 
ought to exercise some discretion with reference to the particular circum 
-stances of the case If the dismissal of the complaint is not the result of 
judicial discretion it will be set aside — 1 C W. N 57 1 *4 W. R 64 

Vk hat are not propet grounds of dismitsal —A Magistrate should not 
.dismiss a complaint because the case is one in which a civil remedy 
es obtainab'e, if the allegations contained 10 the complaint disclose 
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a criminal ofTence— lo \V. R. 40. A complaint cannot be dismissed 
on the ground that the entertainment of the complaint would encourage- 
hundreds of such complaints and should siir up old religious feelings 
of animosity between the Hindus and Mussalmans— Ratanlal 562,* or on 
the ground that 'a more responsible person ought to have preferred 
the complaint — iS W. R. 55 ; or on the ground that the complainant 
IS a man of low caste, and the alleged offence is theft of a goat which is 
merely 3 harm under Sec. 95 I. P C rather than an offence— 2 \V. R. 
35 » or on the ground that the complainant is actuated by a malicious 
feeling and that the alleged offence was committed six years ago, and 
that if the act of the accused was held criminal, a large part of the 
population would go lojail— Ratanlal 549; or on the ground that the 
complainant had no personal knowledge of the facts alleged in the com* 
plaint — Ratanlal 66g , or on ihe ground that the person complained 
against has been exonerated m a previous departmental inquiry into the 
facts alleged in the complaint — 1887 P. R 33 , or on the ground that the 
evidence discloses an offence other tlnn, or m addition to, that complam* 
ed of— 8 W. R ^2. 

Recoidiug reasons —The Magistrate is bound to record his reasons 
for dismissing Ihe complaint, for if (hat 1$ not done, it would be iinpos* 
sible for the High Court to consider ivhether the discretion vested in the 
Magistrate under this seciion has been properly exercised or not— T4 
Cal 141 , 3 F. L T. 142 An order of .a Magistrate dismissing a com- 
plaint under (his section without recording any reasons for dismissal but 
merely stating that he agrees with the police rrport is improper and will 
be set .aside — 21 M. L J. 492 

The words in this section are “he r/zir// record” , therefore fiilure to 
record reisons is a direct disobedience of law .and not a mere irregulan* 
ty— 4oCal. 4f. 5 M. L T 79, where it was held to be a mere 

irregularity, but in this case, the omission was supplied by a statement 
under Sec. 441. 

Effect of dismissal A dismissal of .•» complaint after hearing tht 
comp’ainant and after considering the leiuU of an tnveM»g-\tton ordered 
under sec. 203 amounts to a legal determination of complaint, and tlie 
complainant can be prosecuted for making a filje charge under see nr 

I. P. C.— 6 C. \V'. N. 295 Until a complaint is dismissed under this 
section oris otherwise disposed of, no proceedings can be taken under 
sec. 211 I. P. C. against the complainant— 3 C W N 758 followed in 4 
C. L;.fS 

When a complaint has been dismissed tinder this section witlioiii 
iijue of process to the .arcuied, no compensation to the accused can be 
awarded— 1597 P. R S4 ; 1906 P. R 3 It can be awarded only wherv 
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ihe acaised betnc summondto Attend Court is discharged or acqutfted, 
and the compUm! is found to be fntolout or »estlious— 1906 P. R. 3. 

So also, no suit for malicious prosecution mil lie against the complain' 
ant, when the cornplaint is dismissed under this seciion~25 M. L. J. i. 

Power to rehear complaint —A dismissal under this section is .a 
dismissal without a trial ; it is thcrefire open to a Magistrate to re hear a 
complaint which he has dismissed under sec. 203 or to re*hear a fresh 
complaint, ihoujh the order has not been set aside by a higher Court — 
29 Mad 1:6 (F n ) , 16 Cr L J. S14 (Mad ) ; 2S Cal. 2lt , 9 All. S5 ; 
36 Cal 4»5 ; t N L U. tS , y> All 53, 5 A L J t37 ; 29 All. 7 ; 21 
Cr. L.J 379 (All), 1902 P. U 9, 1911 P R 10 (overruling iSgt P. R. 
33) Cnn/r.j— 24 \V R ?5 , 24 Cal 2S6 , 23 Cal. 9S3 , 18 Mad. 255, 
where a fresh complaint was held to be bttred. 

In2i A, L.J 215, It has been held that the M.agistrate c.annot reopen 
the same case, but there is no bit to the entertainment of a second com- 
plaint on the same facts 

When a Magistrate has dismissed a complaint, his f/rrrrwr or any 
other Magistrate can eetertain a fresh complaint on the same facts— 36 
All. 1S9 ; 3 P. L. J 34 i I P. L T. 29* Hut m 2: Ad 106, it ss held 
that A Magistrate of CO ordinate authority cannot entertain a fresh com- 
plaint on the same facts or reopen the old complaint as if tt were an 
appeal or matter of revision, tn 2 C. W. N. 293. it is laid down that a 
complaint once dismtsied by a Magistrate cannot be revived by his 
successor in ofHce 

Farther laqairy —Where a complaint has been dismissed under 
this section, the Sessions Judge may direct further inquiry See Sec. 
Wheie a further inquiry having been ordered under sec 436, the Magis- 
trate after taking some evidence again dismissed the complaint under 
sec. 303, and the Sessions Judge, being moved, held that the Magistrate 
could not dismiss the complaint under sec 203 for the second time but 
was bound to issue process against the accused, Md that the Sessions 
judge’s view was wrong and the second order of dismissal was perfectly 
legal— 25 C W. N. 312. 

Death of cotnplaiaaat — Effect — As there is no abatement of a 
criminal case on the death of the complainant, a fresh complaint on the 
same facts will not lie but the old complaint must be treated as pending 
and proceeded with to Its disposal— 16 Cr L J 713 (Mad). 

Eeviaion — Where a complaint was dismissed by the Magistrate 
under this section, the complainant could apply for revision direct to the 
High Court, instead of to the Sessions Court — 2 L W. 1126 

The High Court can interfere with an order of discharge made by 
Presidency Magistrates, not by virtue of the powers conferred by Sec- 
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a criminal offence— lo W R 40 A complaint cannot be dismissed 
(jn the ground that the entertainment of the complaint would encourage 
hundreds of such complaints and should siir up old religious feelings 
of animosity between the Hindus and Mussalmans — Ratanlal 562, or on 
the ground that a more responsible person ought to have preferred 
the complaint — 18 \V R 55 , or on the ground that the complainant 
IS a man of low caste, and the alleged offence is theft of a goat which is 
merely a harm under Sec 95 I P C rather than an offence— 2 \V R. 
35 » or on the ground that the complainant is actuated by a malicious 
feeling and that the alleged offence was committed sk years ago, and 
that if the act of the accused was held criminal, a large part of the 
population would go to jail— Ratanlal 549 , or on the ground that the- 
complainant had no personal knowledge of the facts alleged in the com*^ 
plaint — Ratanlal 669 , or on the ground that the person complained 
against has been exonerated in a previous departmental inquiry into the 
facts alleged in the complaint— 1887 P R 35 , or on the ground that the 
evidence discloses an offence other thin, or m addition to, that compla n- 
ed of-8 W R ^2 

KecoidiQg reasons —The Magistrate is bound to record his reasons 
for dismissing the complaint, for if that is not done, it would be impos 
sible for the High Court to consider whether the discretion vested m the 
Magistrate under this section has been properly exercised or not— 14- 
Cal 14X , 3 P L T 142 An order of a Magistrate dismissing a com 
plaint under this section without recording any reasons for dismissal but 
merely stating that he agrees with the police rrport is improper and will 
be set aside — 2t M L J 492 

The words in this section are “he s/taU record therefore failure to 
record reasons is a direct disobedience of law and not a mere irregulari 
ty_40 Cal 4t Contra — 5M L T 79, where it was held to be a mere 
rrcgularity, but in this case, the omission was supplied by a sfafemcrir 
nder Sec 441 

Effect of dismissal —A dismissalofa complaint after hearing the- 
omptninant and after consideiing the re»uItofan investigation ordered 
nder sec 202 amounts to a legal determination of complaint, and the 
omplainant can be prosecuted /or making a fdJse charge under sec 2;r 
P. C — 6 C W N 293 Until a complaint is dismissed under this 
ection or is otherwise disposed of, no proceedings can be taken under 
sc 211 I P C against the complainant — 3 C \V N 758 followed in 4 
. L J 88 

When a complaint has been dismissed under this section without 
sue of process to the arcuied, no compensation to the accused can be 
warded— 1897 P. R 14, 1906 V R 3 It can be awarded only wherv 
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the accused bemg summondto attend Court is discharged or acquitted, 
and the complaint IS found to be frivolous or vexalious— 1906 P R 3 
So also, no suit for malicious prosecution will lie against the complain 
ant, when the complaint is dismissed under this section — 35 M L J, i 
Power to rehear complaint — A. dismissal under this section is a 
dismissal without a trial , it is therefore open to a Magistrate to le hear a 
complaint which he has dismissed under sec 203 or to re hear a fresh 
complaint, though the order has not been set aside by a higher Court — 
29 Mad 126 (F B ) , 16 Cr L J 814 (Mad ) , 2S Cal 211,9 All 85 , 
36 Cal 4*5 . t N L R 18 , 36 All S3, 5 A L J 137 , 29 All 7 , 21 
Cr L J 379 (All), 1902 P R 9, 1911? R id (overruling 1894 P R. 
33) Contra— ii, W R 75 , 24 Cal 2S6 , 23 Cal 9S3 , 18 Mad 255, 
where a fresh complaint was held to be barred 

In 21 A L J 215 >1 has been held that the Magistrate cannot reopen 
the sa ne case, but there u no bar to the entertainment of a second com 
plaint on the same facts 

When a ^U8lSlrate has dismissed a complaint, his successor qx 
other Magistrate can entertain a fresh complaint on the same facts— 3& 
All 129 I 2 P L J 34, ( P L T 29i^ Butin 22 A‘l 106, it is held 
that a Magistrate of CO ordinate authority cannot entertain a fresh com 
plaint on the sam* facts or reopen the old complaint as if it were an 
appeal or matter of revision In 2 C W N 290 u is laid down that a 
complaint once dismisied by a Magistrate cannot be revived by his 
successor in office 

Farther ioqairy —Wtiere a complaint has been dismissed under 
this section, the Sessions Judge may direct further inquiry See Sec 436. 
Wheie a further inquiry having been ordered under sec 436, the Magis 
trate after taking some evidence again dismissed the coinphint under 
sec 203, and the Sessions Judge, being moved held that the Magistrate 
Could not dismiss the complaint under sec 203 for the second time but 
was bound to issue process against the accused^ hehi that the Sessions 
judge’s view was wrong and the second order of dismissal was perfectly 
C }V y 3ts 

Death of complainaot — Effect —As there is no abatement of a 
Criminal case on the death of the compla nant, a fresh complaint on the 
same facts uill not lie but the old complaint must be treated as pending 
and proceeded with to its disposal — 16 Cr L J 7t3(Mad) 

Revision — Where a complaint was dismissed by the Magistrate 
under this section the complainant could apply for revision direct tO the 
High Court, instead of to the Sessions Court — 2 L W 1126 

The High Court can interfere with an order of discharge made by 
Presidency Magistrates not by virtue of the powers conferred by Sec. 
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439 but by Its power under sec. IS of the Charter Act— 27 Cal. 126; 
^ C. L. S’ 70S J 33 *282 In 36 Cal. 994, however, it is held that the 

High Court can exerctse such power under this Code 

The High Court cannot interfere on the ground of any error o/Iaw, 
but only on ground affecting jurisdiction / e where the subordinate Court 
refused or failed to exercise jurisdiction or erred m the exercise of juris- 
•dictioii— 36 CaJ 994, 


CHAPTER XVII. 

Of the Commencement op Proceedings before 
Magistrates. 

204 . (l) If in the opinion of a Magistrate taking cogni- 
zance of an offence there is sufficient 

Issue of process. , ^ . . 

ground for proceeding, and the case 
appears to be one in which, according to the fourth column 
of the second schedule, a summons should issue in the first 
Instance, he shall issue his summons for the attendance of 
the accused. If the case appears to be one in which, 
according to that column a warrant should issue in the first 
instance, he may issue a warrant, or, if he thinks fit, a 
summons, for causing the accused to be brought or to appear 
at a certain time before such Magistrate or (if he lias 
not jurisdiction himself) some other Magistrate having 
jurisdiction. 

(2) Nothing in this section shall be deemed to afiect the 
provisions of Section 90 

(3' When by any laiv for the time being m force any 
process-fees or otiier fees are payable, no process shall be 
issued until tlie fees are paid, and if such fees are not paid 
within a reasonable time, the Magistrate maj dismiss the 
complaint. 

Magistrate taking cognisance —Where .1 Joint Magistnie who took 
cognisance of a case made over the ctse to a Deputy Magistr.itc for 
disposal, the former ceased lo h^ve any control over the case The case 
having been transferred to the Deputy Magistrate, that ofneer alone has 
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jurisdiction to deal with an appi catioD for summons, until the case is 
withdrawn from his cognisance Therefore if he refuses to issue process 
as unnecessary, the Joint Magistrate has no jurisdiction to order for its 
issue — 32 Cal 783 , ro C W N 10S6 

Offence — Process can issue only for an offence already committed 
It IS not competent for the Mag strate to issue process in anticipation of 
an offence Such a case is for the interference of the Pol ce and not of 
the Magistrate— Ratanlal go 

A neglect to maintain a wife is not an ojff<nce , therefore an applica 
tion for maintenance under sec 488 should not be dismissed under sub 
section (3) of this section owing to applicants failure to comply with an 
^rder for the payment of process fees — 16 Mad 234 

‘Sufficient groned —The only condition requis te for the issue of 
-process is that the complainant s deposition must show some sufficient 
ground for proceeding— 1864 W R 33 Unless the Magistrate is satisfied 
that there is sufficient ground for proceeding w ih the complaint, or 
sufficient material to justify the issue of process (18 Cr L J 626, Cal) 
he should not issue process Where the complainant who instituted the 
prosecut on had no personal knowledge of the allegations made m the 
complaint the Magistrate should satisfy himself upon proper materials 
that a case has been made out for the issue of process— 10 C W N 
*090 , II C W N 170 

In exercis ng the discretion under this sect on as to whether a process 
should issue the Magistrate must be guided by his own independent 
judgment and not by the judgment of others r ^ an expression of opinion 
by the Pol ce- 4 M H C R 162 

Issue of process — Proceed ngs are said to commence under this 
chapter when processes are issued against the accused after the issue 
of process, a complaint cannot be d sm ssed under sec 203— Ratanlal 
544 See notes under sec 2ot 

If the Magis rate issues a warrant in a case in wh ch he ought to have 
issued 1 Sammons the error of the Magistrate is not a ground for 
-questioning the proceed ngs— i W R 16 Under such circumstances 
the Magistrate can cancel the warrant and issue summons instead— i 
SLR 69 7SLR40 

When oanecessary —Pro ess is unnecessary when the accused 
voluntarily appears to answer the charge aga nst him— Ratanlal 8 
Where the complainant has taken process against some of the accused 
the others are entitled to appear and insist that the complaint aga nst 
them shall be proceeded with or dismissed — Bora 

Refusal to issue process —When the Pol ce report is true and the 
Magistrate has directed the case to be entered as such, he cannot refuse 



474 


THE CODE OF CRIMINAL PROCEDURE [SEC 205 ^ 


to issue process simply because there is no chance of conviction and no 
useful purpose would be served by an inquiry , the complainant is entitled 
to a process against the accused and for the iltendanceof his witnesses— 
29 Cal 410 In an inqu ry before the Magistrate in a Sessions case, if 
the evidence for the prosecution discloses a pnma facie case against the 
accused and the evidence stands unrebutted, the Magistrate cannot dis 
charge the accused, simply because the evidence appears to be im 
probable In doing so the Magistrate ts really trying the case instead of 
merely considering whether there are suffii,ient grounds for commit 
meot— 24 A W N 5 

So also when from the examination of the complainant, it appears that 
there is reason for the issue of process against all the accused, the 
i\Iagistrale exercises a wrong direction in issuing process against some 
of the accused and m refusing to issue process against the others He 
must issuse process against all— 4 C W N 560 

But where two counter complainants preferred complaints before 
a Magistrate, and he issued process in one case and postponed the issue 
of process m the counter case until after the disposal of the lirst case, 
held that the action of the Magistrate was not illegal— 3 P L T 764 

Sub sec ( 3 )— Sismtssal of complaiDt —An application for mam 
tenance cannot be dismissed for default to pay process fees See 
Mad 234 cited above 

Adjournment of case — If the case is adjourned the witness should 
be told to appear on the adjourned date, and the party should not be 
required to repeatedly summon his witnesses on payment of fresh 
process fees A dismissal of complaint on failure to pay such fees, in 
such a CISC, IS not proper— 1912 P \V R j 


205 (i) Wliene\er a Magistrate issues a summons, 

he may, if lie sees reason so to do, 
pe???'wi?h*p?fVoS«i dispense with the personal attendance 

attendanceof accused . , , , , . 

of the accused, and permit him to 
appear by his pleader 

(3) But the Magistrate inquiring into or trying the case, 
may, in his discretion, at any stage of the proceedings, direct 
the personal attendance of the accused, and, if necessary, 
enforce such attendance in manner hereinbefore provided 


Scope of section —Although the section speaks of issue of summons, 
It is not confined to summons cases only If in a warrant case, the 
Magistrate issues a summons instead of warrant to a Pardanashin lady, he 
can dispense with her personal aitendance— 2i Cal 558 . 1908 I*. W R 20* 
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Again, tlie section ipplies only where a has been issued to 

the accused , i{ honeter, *i 't rrr-tn/ IS issued against him, his personal 
attendance cannot be dispensed with, tinle,ss he is too ill to attend the 
Court— 13 C \V X cl { >917 P R 36 

As to whether a person proceeded against under chapter VIII can be 
permitted to appear by pleader, see 25 All 375 and other cases cited 
under sec 1 17 at page 174 «j»i?c 

Fardanaihio lady — <\ /a't/iniMin lady cannot as of right claim 
exemption from personal attendance in Court and the Magistrate cannot 
dispense with her appearance simply because she is a fardinathm lady— 
5 All 92 But in a summons case the Magistrate should use his discre 
tion under this section by dispensing with her personal attendance and 
allomng her to appear by a pleader until be has before him 
clear, direct and friiia /lo/ proof of an offence committed by her — 6 
MI 59, 190S P \V R 20 1909 P W R 5 7 b L R i6t 7 S L R 
40 In a Sessions case she may be permitted to appear by a pleader 
before the commuting Magistrate as well as before the Sessions Court 
but she will ha\e to appear before that Court to hear the sentence m case 
of conviction— 17 C W N 124$. 4$ Mad 3>9 

Appearance by pleader —On service of summons the accused need 
not personally attend but may appear by a pleader Su^h appearance is 
a valid appearance, and the Magistrate cannot prosecute the accused 
under section 174 1 P C for non appearance (disobedience to summons) 
—27 Cal 983 nor can the Magisirate proceed cx fiat/e and decide the 
case— 24 W R 2^ If, however, the Magistrate requires personal attend 
ance he should direct such appearance on a fixed date, and in default, 
may issue a warrant — 27 Cal 9S5 

The pleader appearing for the accused may perform all acts which 
devolve upon the accused in the course of ihe trial thus, he can answer 
the questions put to him by the Court in his examination under sec 342 , 
he can plead or refuse to plead to a charge under sec 2^5 — 6 SLR 206 
Appearance by othei person^ — Where the accused was represented 
by her mother in law and the Magistrate proceeded with the case and 
convicted the accused the conviction was set aside by the H gh Court, 
as there was no proper representation of the accused m the case — Ratan 
lal 203 , but where in an extremely trivial case the accused was 
represented by her father in law and convicted the High Court refused to 
interfere — Ratanlat 206 

Recognizance bond — Where the personal attendance of the accused 
is dispensed with, a recognztnce bond, if deemed necessary, should 
be taken from him, and not from hts agent, binding the accused to 
appear personally or by agent But the Magistrate has no authority 
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•to secure the attendance of an agent by such a bond. If the agent 
neglects to attend, the bond wjJl be forfeited and the accused will nay the 
penalty— 5 B H C R 64 


CHAPTER XVni. 

Of Inquiry into Cases triable by the Court oi 
Session or High Court. 


Object of preliminary inquiry — The object of the law m requiring 
an enquiry before a trial tn the Court of Session is to prevent the 
commitment of cases in which there is no reasonable ground for 
conviction. This provision of law, while it saves accused persons froffl 
^letention m custody and prolonged anxiety of undergoing trials ol 
offences not brought home to them, also saves the time of the Court of 
Session from bemg wasted over cases 10 which the charge is obvious!/ 
not supported by such evidence as would support a conviction— 5 All 16! 
A preliminary inquiry aho affords the accused an opportunity of 
becoming acquainted with the circumstances of the offences imputed to 
him and enables him to make his defence— 3 Mad 351. 

No accused can be committed to the Sessions without a preliminary 
inquiry under this chapter— ry Bom L R 910 


206 (0 r* ’ * * * *J Any Presidency Mugis* 

Pew.. (. commit Magistrate. Sub-divisional 
Magistrale, or Magistrate of the RfSt 
class, or an}’ Magistrate {not betng a Magisliate of tht 
tJitfd c/ass) tmpoivered in fhrs behalf by the Local Goter/J* 
rnent, may commit any person for trial to the Court of 
^session or High Court for any offence triable by such Court 
( 2 ) But, save as herein othenvise provided, no person 
triable by the Court of Session shall be committed for tiial 
to the High Court. 


Change —The words "Subject to the provision of sec 443’ occoriins 
in the old section nt the very beginning have been omitted by the 
Criminal Law Amendment Act fXIl of i933)* 

The Italicised words have been added By sec 57 of the Cnmmal 
pfocedare Code Amendment Act fXVIll of 1923) "This amendment 
IS on the same lines as that of section 144 (t) 'Ve do not iliink that the 
powers under this s»ction shoofd be granted to .1 M igiStraie of the th rd 
class”— AV/i?r/ of the Select Conmittee of 1916. 
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Empowered —As to the efTect of committal by Magistrates oot 
empoweied, see sec 532 

For the purposes of commitment, a Joint Magistrate, if duly empowered 
has equal powers with the District Magistrate , and the Joint Magistrate 
IS not bound to act upon the Instructions of the District Itlagistrate 
regarding a judicial proceeding such as the commencement of a prelimi- 
nary inquiry or the desirability of the committol^S W R 6r 

Committal hy STagistrate withoat jarisdfction —When the 
committing Magistrate has authority to commit but has no territorial 
jurisdiction m the place where the offence is committed, the irregularity 
will be cured by sec 531 unless it has occasioned a failure of justice— 
26 Mad 640, 17 Mad 402 In tt C L R 55 and Raianlal 922 such a 
committal was held to be void 

Committal to wrong sessions — See notes under sec 177 
* Ofifenca triable by such Court —The procedure to be adopted 
under this chapter is not confiRed to cases exclusively triable by the Court 
of Session, but IS also applicable to cases which m the opinion of the 
Magistrate concerned, ought to be tried by such Court— 6 All 477, ar, 
for instance, cases in which the Magistrate cannot inflict adequate punish 
ment upon the accused— 24 Cal 4'’9. 4 Bom L R 85 In such cases 
the Magisirate must state his grounds m the order of commitment, 
so as to enable the High Court in revision to judge whether he has 
exercised a proper discretion— 11 Bom L R 18, 8S. L R 23. 

If the case IS one which the Magistrate can try and inflict adequate 
punishment, he cannot commit it to the Sessions, but should try it himself 
— 6 S L R 23 , 15 Bom L R 998, 3 A L J 14 

If the offence is one tnabfe exclusively by the Court of Session, the- 
Magistrate IS bound either to discharge the accused or commit him for 
trial, but he cannot make over the case for trial to a Deputy Commis 
sioner with special powers under sec 30 — 7 C W N 457 , nor can he 
tty It himself— Ratanlal 953- 

It IS illegal to commit summons cases to the Sessions — 3 A L. J 14 
207 The following procedure shall be adopted in 
inquiries befo e Magistrates where the 
prtp«Mi“ry to 'Minmii! casc IS triable exclusuely by a Court 
of Session or High Court, or, in the* 
opinion of the Magistrate, ought to be tried by such Court 
• Ought to be tried" —The words *cught to te tried” m this sect on 
ard sec 347, must be ic.*d with »ec. 254 A cast wh ch ought to be tried 
by the Ccurt of Se*s on IS one which the Magistrate is not competeatio 
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try or one m which tn his opinion, adequate punishment cannot be 
inflicted by him — 4 Bom L. R 85; 16 Bom 580; 6 A \V. N. 256, 
20 Cr L J. 97 rNag); n S L R 79, 8S L R. 23, 24 Cal. 420 If 
the case is one which he has jurisdiction to dispose q(, i e if he can mflici 
adequate punishment, he should not send up the case for trial to the 
Court of Session— 8 S. L. R. 23 f 3 A. L J. 14, 15 Bom L R 998, he 
should not Commit the case if he can try It himself, on the sole ground 
that the accused had been committed in another case— 20 Cr L J 97 
(Nag). But in I 9 r 7 P R 13 and 42 Mad 83 (dissenting from the above 
cases) It has been held that the incompetency of the Magistrate to try 
the case or to pass adequate sentence is not theonly ground for committal 
The Magistrate may commit for any other sufficient reason Thus, where 
the Magistrate committed certain persons to the Sessions on charges under 
sec 147 1 P C , not because he could not pass adequate punishmenf, 
but because other persons on the other side have been committed to the 
Court of Session on charges under Secs 304, 325, 148 and 149 I P. C» 't 
was held that the committal was not illegal— 1917 P R x3 

208. (i) The Magistrate shall, when the accused appears 

T.kMoi.Hi.n.. Of 'S brought before him, proceed to hear 
iprodu«a. complainant (if any), and take Jn 

manner hereinafter provided all such evidence as may be 
produced in support of the prosecution or in behalf of the 
accused, or as may be called for by the Magistrate. 

(2) The accused shall be at liberty to cross*examire the 
witnesses for the prosecution, and in such case the prosecutor 
may re-examine them. 

(3) If the complainant or officer conducting the prosecu- 

. , tion, or the accused, applies to the 

Pfoces:) for production ’ ‘ 

oi luriiifr evidence. Magistrate to issue process to compel the 
attendance of any witness or the production of any docu- 
ment or thing, the Magistrate shall issue such proce'a 
unless, for reasons to be recorded, he deems it unnecessary 
to do so 

(4) Nothing in tins section shall be deemed to require a 
Presidency l\Iagistratc to record his reasons 

Remand of accused before taking cndonce —A person arrested 
under a warrani should be brought promptly before the Magistttte, and 
the Magistrate has then no authority to further detain him in custody 
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or remand him to prison, without suflicient cause— 20 W R 33 If 
■from the absence of the witness or from any reasonable cause, it becomes 
necessar) or adMsable to defer the inquiry the Magistrate instead of 
immediately examining the complainant and his witnesse«, as required 
by this section may remand the accused person— 6 63 If there is 

some c\idence aiaihble and further evidence is forthcoming, it may 
be desirable to postpone the tnquit) for a short period in order that 
when commenced it may be continuous — 6 Mad 63 Hut the fact that 
there IS or may be a great body of evidence forthcoming against the 
accused, is not a ground of detention for an inordinate period — 6 Mad 
<63. SimDarl}, where there is no evidence'at all to^beg n with, a Magistrate 
%mu!d not be justided in remanding the prisoner, m the expectation that 
■evidence might turn up— 4 B L R App 1 

Taking evidence produced — >A commitment made without taking 
any evidence on a preliminary inquiry is illegal — Ratanlal too Under 
this section it is the duty of the Magistrate to take all evidence tendered 
by both sides before framing a charge— 1 L B R 348 The Code 
seems to have been carefully framed with a view to provide (hat no one 
■shall be committed for trial without having previously had a fair 
«pportunity of meeting the charge upon which he is committed— lo 
fi L. R 385 

In every mquiry into a Sessions case, it is the duty of the committing 
^tagistrate to make a /u// and careful enquiry and to record the 
evidence n the case He should do so even when the accused has 
made a confession, as confessions ate m many cases retracted at the 
trial— Ratanlal 842 The Magistrate 1$ bound to take u /7 such evidence 
as may be produced (i) in support of the prosecution, (2} on behalf of 
the accused, and {3) as may be called for bv the Magistrate— to A L 
J 144. A commitment or discharge without examination of all the 
witnesses for the prosecution is illegal— 4 Mad 227 4 Mad 329 The 
prosecutor is bound to produce all evidence m his favour directly bearing 
on the charge, and to call those witnesses who prove their connection 
with the transaction in question and are able to give important informa 
tion, unless there is reasonable belief that they wilt not speak the truth 
— 8 Cal 121 The prosecutor should not refuse to call or put into the 
witness box any witness for the prosecntion merely because the evidence 
of such witness might in some respects be favourable to the defence— 
t6 All 84 It IS his duly to call all witnesses who can thro V any light 
on the inquiry whether they support the prosecution theory or the 
defence theory'— r P L T r6r Bat if the prosecutor ts of opinion that 
a witness is a false witness or is likely to give false testimony he 
IS not bound to call that witness— 16 All 84 , 14 AH '521 , 15 All 6 
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iry or one m which in his opinion, adequate punishment cannot be 
inflicted by him--4 Bom L R 85, i6 Bom 580, 6 A \V N 206 
2oCrL J 97 rNag), uS L R 79,8s L R 23 24 Cal 429 If 
the case is one which he has jurisdiction to dispose of, t e if he can inf] ct 
adequate punishment, he should not send up the case for trial to the 
Court of Session— 8 S L R 23 , 3 A L J 14, 15 Bom L R 99S he 
should not commit the case if he can try It himself, on the sole ground 
that ihe accused had been committed in another case— 20 Cr L J 97 
(Nag) But in 1917 P R 13 and 42 Mad 83 (dissenting from the above 
cases) It has been held that ihe iDcompeiency of the Magistrate to try 
the case or to pass adequate sentence is not the only ground for cominitlal 
The Magistrate may commit for any other sufficient reason Thus, where 
the Magistrate committed certain persons (o the Sessions on charges under 
sec 147 I P C , not because he could not pass adequate pun shmeoi 
but because other persons on the other side have been committed to the 
Court of Session on charges under Secs 304 325, 148 and 149 ^ ^ ^ , il 
was held that the committal was not illegal— 1917 P R 13 

208 (i) The Magjstrate shall, when the accused appears 

T.ki«o,.vid.rc. bfoug”' ‘>'<■'>''6 pro«ed to hear 

produced complainant (if any), and take in 

manner hereinafter provided all such evidence as ma> be 
produced in support of the prosecution or in behalf of the 
accused, or as may be called for by the Magistrate 

(2) The accused shall be at liberty to cross examire the 
witnesses for the prosecution, and in such case the prosecutor 
may re examine them 

(3) If the complainant or officer conducting the prosecu 

tion, or the accused, applies to the 

Process for production 

of further evidence I\Iagi8trate to issue proccss to Compel the 

attendance of any witness or the production of any docu- 
ment or thing, the Magistrate shall issue such proceJ> 
unless for reasons to be recorded, he deems it iiiinecessTr) 
to do so 

(4) Nothing in this section shall be deemed to require a 
Presidency l\Iagistrate to record Ins reasons 

Remand of nccased before taking ovidonce —A person arrested 
under a warrant should be brought promptly before the Afagislrate, and 
the Magistrate has then no authority to furiher detain him in custody 
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or remand him to prison, without sufficient cause— 20 W R 23 If 
■from the absence of the witness or from any reasonable cause, it becomes 
necessary or advisable to defer the inquiry the Magistrate instead of 
immediately examining the complainant and his witnesses, as required 
by this section may remand the accused person— 6 Mad 63 If there is 
'some evidence available and further evidence is forthcoming, it may 
be desirable to postpone the inquiry for a short period in order that 
when commenced it may he continuous — 6 Mad 63 But the fact that 
there is or may be a great body of evidence forthcoming against the 
accused, is not a ground of detention for an inordinate period — 6 Mad 
63 Similarly, where there is no evidence*at all to^begm with, a Magistrate 
^/ould not be justified in remanding the prisoner, in the expectation that 
•evidence might turn up— 4 BLR App « 

Takings evidence produced — A commitment made without taking 
any evidence on a preliminary inquiry is illegal— Ratanlal 100 Under 
this section it is the duty of the Magistrate to take all evidence tendered 
by both sides before framing a charge— i L B R 348 The Code 
seems to have been carefully framed with a view to provide that no one 
shall be committed for trial without having previously had a fair 
•opportunity of meeting the charge upon which he is committed— to 
6 L R 2S5 

In every inquiry into a Sessions case, it is the duty of the committing 
^lagistrate to make a/u// and careful enquiry and to record the "uhoU 
evidence n the case He should do so even when the accused has 
made a confession, as confessions are m many cases retracted at the 
trial— Ratanlal 842 The Magistrate 1$ bound to lake atl such evidence 
as may be produced (1) in support of the prosecution, (2) on behalf of 
the accused, and (3) as may be called for bv the Magistrate— 10 A L 
J 144. A commitment or discharge without examination of all the 
witnesses for the prosecution is illegal— 4 Mad 227 4 Mad 329 The 
prosecutor is bound to produce all evidence to his favour directly bearing 
on the charge, and to call those witnesses who prove their connection 
xMib the transaction in question and are able to give important inlormt 
tion, unless there is reasonable belief that they will not speak the truth 
— 8 Cal i2i The prosecutor should not refuse to cal! or put into the 
witness box any witness for the prosecution merely because the evidence 
of such w tness might in some respects be favourable to the defence — 
16 All 84 It IS his dut> to call all witnesses who can throw my light 
on the inqut), whether they support the prosecution theory or the 
defence ihcorj —I P L T i6t Bu* if the prosecutor is of op n on that 
a witness is a false witness or is Ikeljr to give false testimony he 
IS not bound to call that witness— 16 All 84, J4A11'52I , 15 AH 6 
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Ifall the witnesses are not called for the prosecution without sufficient 
cause, the Court may properly draw an mference adserse to the 
prosecution—S Cal 121 But no corresponding inference will be drawn 
against the accused for non production of witnesses He may rely on 
the witnesses of the case for the prosecution or call witness or meet the 
charge in any other way he chooses — 8 Cal 121 21 C W N 1152 

The Magistrate is competent to cross examine the prosecution witnesses 
in order to consider whether the witnesses are credible or not— 17 Bom 
L R 910 

Evidence for the accused —The Magistrate is not empowered to 
frame a charge or make out an order for commitment until he has taken 
all such evidence as the accused may produce before him for hearing— 20 
All 264 The accused must be given an opportunity of adduc ng 
evidence on his behalf, and the Magistrate cannot refuse to take it 
without recording his reasons — Ratanlal 100 

Sab section (2) -Right of cross examination —Under this sub 

section, the accused has a right to cross examine the witnesses for the 

prosecution Refusal by a Magistrate to allow the accused to cross 
examine the prosecution witnesses during the inquiry, is arbitrary and 
improper The deposition of the prosecution witnesses during the 
mqu ry are not to be deemed as duly taken if the accused had not had 
an opportunity to cross examine them and cannot be treated as evidence 
at the Sessions tnal— 21 Cal 642 

When io cross examine —Under this section the accused has the 
rght to cross examine the prosecution witnesses before the proceedings- 
have reached the stage in which it may be necessary to draw up a 
charge— 5 C W N iio.ioA L J 144, 19 0 C 239 The proper 
time for cross examination of 3 witness in an inquiry under this chapter 
IS in the r'rdinary course immediatelyaftcr the exarainaiion in chief of that 
particular witness — 5 Bur L T 239 9 I* B R 109 As each witness- 
IS examined by the prosecution, he should be then and there cross 
examined by the accused and it is not a convenient procedure to allow 
cross examination to be reserved until after the examination in chief of 
all the prosecution witnesses has been finished— to A L J 144 
M L. T 53= , 9 L B R 109 It IS improper fora Magistrate, aficr he 
has decided to commit an accused for trial, to allow him to cross 
examine the prosection witnesses Section 347 should not be retd as 
subject to the provisions of this section— 36 Cal 4$ 35 Bom i63»- 

Ratanlal 975 In 39 Cal 885, however it has been held that it is 
open to the Magistrate to allow cross examination even after a charge 
IS drawn up 
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Dut where a case was at first be^un at a tvarrani case and the accused 
had not cross examined the witneites. because m a warrant case he 
could icserre his right to do to until after the frame of the charges, but 
after hearing the prosecution evidence the Magistrate came to the con* 
elusion that the case was a Sessions cate, and thereupon converted the 
proceeding into one under this chapter, Ar/ifthat the accused hid a 
right to hate the witnesses recalled for cross examination, as he has been 
prejudiced by the sudden change of procedure— 19 A. L J, 46J. 

Sab lectioa ( 3 ) — Sammoatogwitoetses— The accused (as well as 
the complainant) hat the right to call upon the Magi»trite to compel 
the attendance of witnesses who hate been summoned but failed to 
attend***! C W K 54S Hut the Magistrate h-is also a discretion to 
refuse to issue process, if he thinks it unnecessary to do so The Magis* 
trate may refuse process where there has been inordinate delay in asking 
for It, e when the accused made the application for process not 
until (he charge was about to be drawn up— 36 Mad 321. 

Moreoier, It IS not incumbent on the Magistrate to summon every 
person named as a witness by the complainant— 23 W R.9 For 
instance, Hindu ladies of respectability and secluded habits would not be 
compelled to attend as witnesses when no distinct case is made out 
against the accused— 3 W R 46. 

If the Magistrate refuses to issue process he must record his reasons 
for so doing, if he rejects the application for process without recording 
reasons he acts illegally— 3 All 39: 

But if the Magistrate issues process for the attendance of witnesses, 
he IS bound to examine them and cannot refuse to do so If he com* 
mits an accused to the Sessions without examining the witnesses applied 
for by the accused under this sub section, the order of commitment is 
bad in law and must be set aside— 26 All 177 So also, where on the 
application of the accused the Magistrate summoned witnesses for (he 
defence and consented to make a local inspection, but under a direction 
from the Sessions Judge committed the accused for trial without examin 
mg those witnesses and without making the local inspection, It was 
held that the commitment was illegal, and should be set aside— 26 
A W. N 306 


209 (i) When the evidence referred to in Section 20 S, 

When .ccused person sub-sectioHs (i) a-id (3\ has been taken, 
tobediichjreed necessary) examined the 

accused for the purpose of enabling him to explain any 
circumstances appearing in the evidence against him, such 

31 
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Magistrate shall, if lie finds that there are not sufficient 
grounds for committing the accused person for trial, record 
his reasons and discharge him^ unless it appears to the Magis 
trate that such peison should be tried before himself or some 
other Magistrate, in which case he shall proceed accordingly 

(2) Nothing in this section shall be deemed to prevent a 
Magistrate from discharging the accused at any previous 
stage of the case if, for reasons to b* recorded by sticli 
Magistrate, he considers the charge to be groundless 

Examination of the accused — The object of evamin ng 
the nccused is to enable a Judge to nscertam from tune to tirre parti 
cularly if the accused is undefended, what explanation he may offer 
regarding any facts stated by a witness appearing against him so that 
these facts should not stand unexplained— r M H C R 199, 6 Cal 96 
But the accused should not b* examined for the purpose of making him 
Confess his guilt or adm t facts which may go 10 inenmimte him-2 
C VV N 702 I C L R 436 ! M H C R 199 10 Mad apS 6 
C L R 431 

Moreover, the accused should not be examined for the purpose of 
filling up gaps in the evidence for the prosecution— 26 Cal 49 nor for 
the purpose of supplement ng the evidence where it is deficient~i C L R 
43fi The iccu«ed must be examined as an and not as 

Where on a complaint against two persons for an offence, the committ ng 
Magistrate inquired into ihe case against one of them and examined il e 
other as a wilmity the second accused could not be committed to the 
Sess ons m the absence of a preliminary inquiry into his case and 

without examining him as an accused— 17 Horn L R 9ro 

WJiether cofnJ)ttlsor) —It is not left to the discretion of the committ 
mg Magistrate as to whether he should examine the iccused or not he 
IS bound to examine I| is the duty of the Magistrate before committing 
the accused to examine him for the purpose of enabling hinj to explain 
any circumstances appearing 10 the evidence against him If the 
Magistrate commits the accused without examination, the commitment 
should he quashed if it has occasioned a failure of justice— 23 Mid O3C 
But in 1 1 S L R 52, It IS hid down that the examination of the accused 
IS in the discretion of ihe Magistrate The Magisirate only examines the 
accused when he thinks it necessary (sec the words ‘if necessary’ in the 
section) for the purpose of enabling him to explain any circumsiances 
appearing in the evidence aga nst him If Ihe accused is unwilling to 
submit 10 examination It 15 sufiicient for the Magistrate to make a note 
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of the fact and record it as a reason for not examining the accused 
But the accused need not be examined if the Magistrate is satisfied that 
the evidence for the prosecution does not disclose any proper subject of 
criminal charge against him— lo W R 25 

Mode of ezamtuation —The examination should not be conducted 
in the manner of examination of an adverse witness by counsel He 
should not be forced to convict himself after a series of searching 
questions the exact ehect of which he may not really comprehend — 6 
Cal p6 

The accused should not be ordered 10 die any writien statement — 2 
Weir 255 , but if he chooses to make any statement the Court should 
not refuse to allow him to do so— 10 C L R 54 

Duty of Magistrates— fiaffieieDt grounds —A Magistrate should 
not commit an accused to the Sessions simply because the case is a 
Sessions case and because the evidence for the prosecution discloses an 
offence He may examine the accused and his witnesses and decide 
whether there are sufficient grounds for commitment -19 A W N 135 
Where charges exclusively triable by a Court of Session are brought 
before a Magistrate and some evidence is offered in support thereof 
It IS not his duty in all cases to commit the accused to the Sessions The 
Magistrate should exercise his discretion and after weighing the evidence 
decide whether or not he should try the case himself— 37 C L J 34 
In deciding whether there are sufRctent grounds for commitment, the 
Magistrate is to see whether (here are cred ble witnesses to facts which 
if believed by a jury would justify the conviction of the accused It 
is not the duty of the Magistrate to weigh the evidence If he proceeds 
to weigh the evidence to accept some statements and to rejert others, 
to deal with probabilities or to draw inferences as to knowledge or 
intention, he is in reality deal ng w th the quest on of the guilt or 
innocence of the accused and is usurping the functions of the trial Court 
He must not m any way encroach upon the functions of the jury— (4 
M L T 200 , II Bom 372 27 Bom 84 Raianlal 319, 21 Cr L J 202 
fPatJ Confra~’5 AW 161, 26 All 564, i P L. T 153, 42 M L J 49 and 
12 C W N 117 where it has been held that it is competent for the 
Magistrate to weigh the evidence 1 « to exam ne the credibility of the 
evidence adduced m the course of the inquiry 

But the Magistrate has no power whatever to pronounce a definite 
judgment on the question whether the accused is guilty or innocent The 
question he has to decide is whether there are sufficient grounds for 
committing the accused to trial and not whether the accused is innocent 
or guilty— 26 All 564 , 3 All 161 
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SubsectiOK ( 2 ) — Discharge &t early stage —Subsection {2) relieves 
a Magistrate from the necessity of going on with an inquiry or trial 
when he IS reasonably convinced, on what has been already deposed to, 
that a criminal charge cannot be sustained—Ratanlal 20i 

Interference by High CoQi’t - — The High Court can interfere wiih 
an order of discharge by a Presidency Magistrate, not under this Cod', 
but by virtue of the power given by sec rs of the Charter Act—27 Cal 
126 33 Cal 1282, 6 C L J 705 In 2 Weir 255 27 Bom 84 and 

36 Cal 994 It was held that the power of revision can be exercised under 
t/iis Code 

210 (i) When, upon such evidence being taken and 

Wh« charge is ta be examination (if an>) being made 

the Magistrate is satisfied that there are 
sufficient grounds for comnntting the accused for trial, he 
shall frame a charge under his hand, declaring with what 
offence the accused is charged 

(2) As soon as such charge has been framed, it shall 
be read and explained to the accused, 

*^Yr! 7 Vopy^u 7 ^llhed and a copy thereof shall, if he so requires, 

toadcu^ed , , . 

be given to him free of cost 

Change —The words “such charge’ have been substituted for the 
words “the charge” “We have made ibis verbal amendment to mee' 
a suggeslioti of the Bengal Government ’— Select Commddt 
of 1916 

“Upon such evidence’ —See section 208 It is illegal to commit 
an accused without taking any evidence in ihe preliminary inquiry— 
Raianlal joo So also, it is illegal lo frame a charge or order com 
mitmefit without taking <1// the evidence produced by the accused- 
30 All 264 If the case IS transferred from the Court of one Magistrate 
to another, the latter can commit Ihe case to the Sessions, icting upon 
the evidence recorded by the former— 3 d All 3 '5 

Sufficient gronnds —See notes under section 209 A commitment 
ran be made only when there are sufficient grounds for commiU'"? 
that IS to say, not merely sufficient allegat ons as to the offence which 
may or may not be credible, but such grounds is satisfy the Magistrate 
as being sufficient to support t charge A District Magistrate cannot 
therefore order 1 Subordinate Magistrate lo commit a case unless it 
appears that the latter had no i.o<>d reason to discredit the prosecuiion 
avitnesscs and that their evidence was sufficient in law lo form the basis 
of a conviction— 2 Bom L K 235 
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The diicretion giten lo Magistraiei to decide whether there are 
tufficent grounds for commitment II a jodictal discretion and must be 
exercised with care and on torn* proper ground It is an improper 
exercise of discretion (0 add a crate chtrge, without sufTicient evidence, 
for the mere purpose of committing the cate to the Sessions— ir Dom 
L. R. 18 

Commitment of eaie triat>le hj Magistrate —A Magistrate is 
competent to commit a ctse not exclusively triable by the Court of 
Session, if he cannot indict adequate punishment in the case. See 
notes under sections 7o6 and 207 

Dut a ^IaclSlrnle going on leave does not exercise proper discretion 
if he commits .n case triable by himself to the Sessions simply because the 
witnesses for the accused are not m attendance and it would be 
inconvenient for his successor lo begin the trial afresh — Ratanlal 
no; so also, a Magistrate ought not to commit the accused in a case 
of theft, merely because the case was connected wiih another case which 
he was bound by law to commit— 15 Bom L R 99S 

Joint isdietment of severat persona or several ofl'ences —When 
two or more p*rs'ans are jomily indicted, and the jurisdiction of the 
Afigislrate is ousted in the case of one of them by reason of the offence 
committed by him being one triable only by the Court of Session, the 
proper course IS to commit all of them to the Sessions, and not to 
try that one person himself ind commit the others to the Sessions— 

1 Weir 448 , P2 Cr L. J 4S0 (Cal ) 

Frame of charge —See section 336 as to procedure m case of com 
mitment without any charge, or with on erroneous or imperfect charge 

The Magistrate when he has framed <» charge is bound to read it out 
to the accused, and to ask him if he wishes to have any witnesses 
summoned to give evidence on his behalf before the Sessions Court— 

2 W R. 50 

Powera of Sessions Coart —When a Magistrate has given his 
reasons for commiting the case for Inal, the Sessions Judge must either 
accept the charge as framed or frame others himself But the Code does 
not authorise him to insist on a re drawing of the charge by the Magis 
trate. unless he specifies the charge which he wishes to be sent up— 25 
W R 17 

Effect of fratae of charge —The framing of a charge does not 
amount to an order of commitment, and after the charge is framed the 
Klagistrate does not become in respect of the charge He 

can amend the charge or can proceed with the case himself, he can 
consider whether he ought to commit or not— 12 Bom L R 521 He 
can even discharge the accused See sec 213(2) and notes thereunder, 
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order committing the accused for trial by the High Court or 
the Court of Session (as the case may be), and (unless the 
Magistrate is a Presidency Magistrate) shall also record 
briefly the reasons for such commitment 

(2) If the Magistrate, after hearing witnesses for the 
defence, is satisfied that there are not sufficient grounds 
for committing the accused, he may cancel the charge and 
discharge the accused 

Commitmeut — As to when Magistiates should or should not commit 
see notes under sec 209 

Commitment made m the of the accused is illegal— 5 C W 

N no but whe-e the accused wis allowed to appear by an agent 
under section 205, a commitment made in the absence of the accused, 
but in the presence of the agent, is not illegal— 2 W R 50 

Cotnmtlmeni after dtseh tr^e Where a Magistrate after examining 
four witnesses for the prosecution discharged the accused, but siibse 
qnently becoming aware that there was 1 fifth witnes*, he cancelled hs 
order of discharge, «Nim ned the wi ness and conimitted the accused 
to the Sessions, it was held that the commitment was not illegal-" 
7 M H C R App. 40 

Comvutment to •wrons' Sesstont —See notes under section 177 

Stgnattire of Magistrate —The s gnature of the Magistrate to the 
warrant of commitment should not be impressed with a stahip Kut such 
a signature is only an irregularly and does not vuiaie the proceedings"- 
6 Mad 33& 

Reasons for commitment —The Magistrate shall briefly record the 
reasons of commitment If a Magistrate commits a case trnble by 
himself he is bound to record his reasons for commitment, so as 10 
enable the High Court to judge whether the committal is a sound 
exercise of discretionary power— 11 Horn L R 18 , he must state 
why the case was not disposed of by himself— 8 S L K 23 

The Magistrate in his grounds of comm tmeni should specify exactly 
and precisely the proof against each particular prisoner and the manner 
m which U IS suppoited— 5 W R 6 

Commitment of some, trial of others — Wiicre several persons are 
loifiily charged with the same ofTences, and it is co isidercd necessary 
10 commit one of them 10 the Sessions, the mast co ivenient course is 
that nV the prisoners should be committed and not that the one person 
should he committed and the others tried by the Magistrate himself 
ff however the Magistrate adopts the latter coiuse, It cannot be said 
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that he has acted in contravention of any provisions of law— 2 Weir 
25S , t Weir 448 

Joint commitment —Where several persons are jointly charged 
with having committed an ofTencr, especially in cases of noting etc ■ 
where there are two hostile parties, each person should be committed 
for trni separately and not all together, and ihe trial should also be 
separate — 8 W R 47 , but a commitment is not to be set as'de as 
illegal because all the accused were JO ntly commuted The section of 
the Code rchling to joinder of charges, and the Privy Council ruling 
in 25 Mad 6t refer to trials only and not lo comvitimenls—^^ Mad 
592, 20 A W N 2 o 6 , 7 Bom L R 457 Cu/r/r-a - Ratanlal 925 
In such cases of joint commitment, the Sessions Judge should frame 
separate charges and try the accused separately, as if there had been 
separate commilpients — 26 Mad 592 20 A W Im 20f) 

Subsection ( 2 )— Scope -Subsection (2) is intended to provide for 
cases where the evidence recorded after charge so changes the aspect 
of the case as to leave no reasonable doubt that a conviction is not 
sustainable , but it dees not apply where the evidence for the defence 
merely casts some doubts on the case— i L B R 348 Under this 
<ubsection, the Magistrate has a discretion even after he has framed a 
charge, of cancelling it, if after bearing the evidence for the defence he 
considers that there are no longer sufTieient grounds to put the accused 
on his trial— U D R (1917) 3rd Qr 29 If the ^laglst^atc after hearing 
the defence witnesses comes to the conclusion that their evidence rebuts 
ihe evidence produced for the prosecution or renders it so incredible 
or unreliab'e that a convict on will not follow, he may act upon his opiniDn 
and pass an order of discharge under this subsecnon — 44 All 57 

This subsection d d not exist in the earlier Codes It enables a 
Magistrate to discharge an accused even after a charge is framed The 
ruing in Ratanlal 161 (decided under the Code of 1S72) which held 
that an order of d scharge after the drawing up of ihe charge was illegal, 
must be taken as overruled by th s suHsecilon 
2 l 4 {Repealed \ 

This section has been repraled by the Crimina Law Amendment 
Alt (\II of i92aX It provided that if an European British subject and 
nn Indian subject were jointly acruved of an oiTence triable by a Court 
of Session the Magistrate must comm t the case to the High Court and 
not to the Sessions Judge ' 

216 A commitment once 215 \ commttment 

made under Secltoti 213 or once made under Section 213 
Section 214 b) a competent [• •] bs a competent Magis* 
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order comniitting the accused for irial by the High Court of 
the Court of Session (as the case may be), and (unless the 
Magistrate is a Presidency Magistrate) shall also record 
briefly the reasons for such commitment 

(2) If the Magistrate, after liearing witnesses for the 
defence, is satisfied that there are not sufflcient grounds 
for committing the accused, he may cancel the charge and 
discharge the accused 

Commitment —As to when Magistiates should or should not conoiit, 
see notes under sec sag 

Comnntment made m the absence of the accused \s dlegat— »5 C \\ 
N 110 but where the accused was allowed to appear by an agent 
under section 205, a comm tment made in the absence of the accused) 
but m the presence of the agent, is not illegal— 2 W R 50. 

QominiUnent after disch ir^e -Where a Magistrate after examining 
four witnesses for the prosecution discharged the accused* but suhse 
qiiently becoming aware that there was a fifth witnes*, he cancelled hs 
order of dischargi*, #\im ned the wimess and committed the accused 
to the Sessions, it was held that the commitment was not illegal— 
7 M H C R App. 40 

Qovvnitineni to wron^ Sessions —See notes under section 177 

Signature of Magistrate —The signature of the Magistrate to the 
warrant of commitment should not be impressed with a staTaip But such 
a signature is only an irregularly and does not vitiate the proceedings — 

6 Mad 336 

Reasons for commitment —The Maeistrate shall briefly record the 
reasons of commitment If a aiagisUaic commits a case triable by 
himself he is bound to record his reasons for commitment, so as to 
enable the High Court to judge whether the committal is a sound 
exercise of discretionary power — i* Bom L R iS he must state 

why the case was not disposed of by himself— S S L R 23 

The Magistrate in his grounds of commitment should specify cxacil) 
and precisely the proof asrimst each particular prisoner and the manner 
in which It IS supported — 5 W R 6 

Commitment of some, trial Of othera — Where several persons ate 
joiflily charged with the saaie offences, and it is co isidered necessarj 
to commit one of them to the Sessions, the most co ivenient course 's 
that Ilf/ the prisoners should be committed and not that the one person 
should b« committed and the others tried by ih* M igistrate himself 
If however the Magistrate adopts the latter course, It cannot be said 
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that he has acted in contnvention of any provisions of Itw— 2 Weir 
258 ; r Weir 44S 

Joint commitment —Whete aescral persons are jointly charged 
with having committed an ofTence, especially in cases of noting etc » 
where there are two hostile parties, each person should be committed 
for trial separalcl) and not all together, and the trial should also be 
separate — S W U 47 , but a commitment is not to be set as'de as 
illegal, because all the accused were JO mly commuted The section of 
ihe Code relating to joinder of charges, and the Privy Council ruling 
in 25 Mad 61 refer to trialt only and not 10 comvtttuienls—z^ Mad 
592, 20 A W N 2o6 . 7 Horn L R 457, Ch/r/m - Ratanlal 925 
In such cases of joint commitment, the Sessions Judge should frame 
separaie charges and try the accused separate!), as if there had been 
separate commitments — 2f> Mad S92 20 A* W N eoTi 

Sobseetton ( 2 ) — Scope -Subsection (2) is intended to provide for 
cases where the evidence recorded aher charge so changes the aspect 
of the case as to leave no re..$onable doubt that a conviction is not 
sustainable , but U dees not apply where the evidence for the defence 
merely casts some doubts on the case— 1 L D R 34 ^ Under this 
subsection, the Magistrate has a discretion even after he has framed a 
charge, of cancelling it, if after hearing the evidence for the defence he 
considers that there are no longer sulllcient grounds to put the accused 
nn his trial— U D R (1917) 3rd Qr 29 If the Magistrate after hearing 
(he defence witnesses comes to (he conclusion that their evidence rebuts 
ihe evidence produced for the prosecution or renders it so incredible 
or unreliab'e that a conviction will not follow, he may act upon his opinion 
and pass an order of discharge under this subsection— 44 All S? 

This subsection dd not exist m the earlier Codes It enables a 
Magistrate to discharge an accused even after a charge is framed The 
ruling in Ratanlal 161 (decided under (he Code of 1872} which held 
(hat an order of discharge after the drawing up of the charge was illegal, 
must be taken as overruled by (his suSsecdon 

214 [Repealed] 

This section has been repealed by the Criminal Law Amendment 
Act (\II of 1923) It provided that if an European British subject and 
an Indian subject were jointly accused of an offence triable by a Court 
of Session, the Magistrate must commit the case to the High Cdiirt and 
not to the Sessions Judge ^ 

216 A commitment once 215 A commitment 
made under Section 213 or once made under Section 213 
Section 214 by a competent [• *] by a competent Magts- 
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order committing the accused for Inal by the High Court or 
the Court of Session (as the case may be), and (unless the 
Magistrate is a Presidency Magistrate) shall also record 
briefly the reasons for such commitment 

(2) If the Magistrate, after hearing witnesses for the 
defence, is satisfied that there are not sufficient grounds 
for committing the accused, he may cancel the charge and 
discharge the accused 

Commitiueiit — As to when Magistrates should or should not commit 
see notes under sec 209 

Commitment made in the of the accnsed is illegal — 5C W 

N no but where the accused was allowed to appear by an agent 
under section 205, a commitment made in the absence of the accused 
but in the presence of the agent, is not illegal— 2 W R 50 

Commitment after discharge -Where a Magistrate after examining 
four witnesses for the prosecution discharged the accused, but siibse 
quenlly becoming aware that there was a fifth witness he cancelled hs 
order of dischargi*, exammed the wimcss and commilled the accused 
to the Sessions, it was held that the commitment was not illegal— 
7 M H C R App. 40 

Commitment to tvron^ Sets om —See notes under section 177 

Signature of Magistrate —The s gnature of the Mag slrate to the 
warrant of commitment should not be impressed with a stamp But such 

a signature is only an irregularly and does not viiiaie the proceedings — 

6 Mad 336 

Reasons for commitment — The Magistrate shall briefly record the 
reasons of commitmeni If a Magistrate commits a case triable by 
himself he IS bound to record his reasons for comm tment, so as to 
enable the High Court to judge whether the committal is a sound 
exercise of discretionary power — it Bom L R 18 , he must state 

why the case was not disposed of by himself — 8 S L R 23 

The Magistrate in his grounds of comm tment should specify exactly 
and prec sely the proof against each particular prisoner and the manner 
in which It IS supported — 5 W K 6 

Commitment of some, trial of others — Where seieral persons are 
joifltly charged with the same offences, and it 1$ considered neccsiarj 
to commit one of them to the Sessions the mast co ivenient course u 
that / jV the prisoners sho lid be commilled, and not that the one person 
should b* committed and the others tried by Ih* M igistrate himself 
If howescr the Magistrate adopts the latter course, It cannot be said 
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Ihil he his acted in contnsenlion of any provisions of hw—j Weir 
258 , f Weir 448 

Joint commilment —Where several pcrsois ire jointly charged 
with hiving committed in ofTence, e«pccnlly in cises of noting etc > 
where there are two hostile pitties, each person should be committed 
for trnl sepiritcl> ind not all together, ind the tnil should ilso be 
sepirate— S W R 47 but 1 commitment 11 not to be set as de as 
illegil, because all the accused were )o ntly committed The section of 
the Code relating to joinder of charges, ind the Privy Council ruling 
in 25 Mad 61 refer to tnalt only and not to commitments— zCt Mad 
592 , 20 A W’ iS 2 o 6 7 Rom L R 457 Cow/ra - Ratinlal 925 

In such cases of joint commitment, the Sessions Judge should frame 
scparaie charges and try the accused sepiratel), as if there had been 
separate commilinenls—‘’f» Mad 592 20 A W N ••of> 

Sobiection ( 2 )— Scope -Subsection (2} is intended to provide for 
cases where the evidence recorded after chirge so changes the aspect 
of the case as to leave no re..sonable doubt that a conviction is not 
sustainable , but it dees not apply where the evidence for the defence 
merely casts some doubts on the case— t L R R 348 Under this 
subsection, the Magistrate has a discretion even after he has framed a 
charge, of cancelling It, if after hearing the evidence for the defence he 
considers that there are no longer suflicient grounds to put the accused 
on hts trial— U B R {1917) 3rd Qr 29 If the Magistrate after hearing 
the defence witnesses comes to the conclusion that their evidence rebuts 
the evidence produced for the prosecution or renders it so incredible 
or unrriiab'e that a convict on will not follow, he may act upon his opinion 
and pass an order of discharge under this subsection — 44 All 57 

This subsection dd not exist in the earlier Codes It enables a 
Magistrate to discharge an accused even after a charge 1$ framed The 
ruing in Ratanlal 161 (decided under the Code of 1872) which held 
that an order of discharge after the drawing up of the charge was illegal, 
must be taken as overruled by this suHseciIon 

214 [Repealed] 

This section has been repealed by the Crimina Law Amendment 
Alt (\II of 1923} It provided that if an European British subject and 
an Indian subject were jointly accused of an offence triable by a Court 
of Session, the ^Taglstrale most comm t the case to the High Court and 
not to the Sessions Judge ‘ 

215 A commitment once 215 A commitment 
made under Section 213 or once made under Seclton 213 
Section 214 by a competent [• •] bj a competent Magis- 
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without examining the witnesses for the defence —26 AWN 306 15 
Mad 39, (8) Where the commitment was made without exnroiniDg 
the witnesses for the prosecution— 4 Mad 227 , or without examining 
the witnesses for the defence — 26 AH 177 26 A W N 306, 26 All 
177 , 26 A W N 306, 20 AH 264, (9» Where the Magistiie com 
mitted the approver who had broken the conditions of pardon tendered 
to him, along with the other co accused —23 Bom 493, 20 AH ‘;t9 or 
where such approver was committed before the trial of the other accused 
was finished — 14 All 3>6 

What are not proper grounds for setting aside commitment — 
(i) The High Court cannot set aside a committal merely because the 
Magistrate made a joint commiiment of several accused — see 26 Mad 
592, 26 A W N 306 md 7 Bom L R ^57 cited under sec 213 ("’) 
A commitment cannot be quashed on the ground that it was based on 
insufficient evidence— 1 W R 8 13 Bom L R 30 » , or that it was 
made without direct evidence— 4 C W N CWI (3' \\hcre a 
Magistrate going on (en e committed to the Sessions a ca'e triable by 
himself on the ground (hat (be witnesses were noi in attendance and that 
his successor would find it mcanvenicnt to try the case afresh, it was heU 
that the commitment was merely irregular and not illegal so as to )ustify 
the High Court 10 quash it— Raianfat no (4) A comm tment is not 
illegal because it is made to the same Sessions Judge who gave the 
direction for the prosecution of an accused for an offence (giving fjlse 
evidence) committed before him— i Bom 31 1 (51 A commitment is not 
illegal merely because the M-tgi»tri e has proceeded on the repofi of a 
police officer and has not made a judicnl inquiry into the complaint - 0 
Cal 582 (6) A commitment is not illegal for want ofsanclion where 

no such sanction (under section 197) is required e ^ where ihe offence 
was commuted by a public servant m his private and not offic al capaciii 
—13 C r L R 126 

(7) The fact that some of the accused were committed while other 
persons who were concerned ip the offence had not yet been arres 
ted, IS not a ground for sett ng aside Ihe commitment— 7 M L T 
(6) A commitment ought not 10 be quashed on the ground lhal a civil 
suit IS pending in respect of Ihe subject mailer of the offence — lE Uai” 
581 , but the Inal of the case may be postponed until the determinatio'' 
of the civil suit— 2 We r '’60 (9) Where the Sessions Judge Inin* 

jurisdiction ovef the place of offence and the objection taken on this po'”^ 
was overruled by the Sessions Judge, tie High Court held that lh«f* 
was no sufiicicnt ground for qtiesiiunmg the commitment — *7 
Mad 402 
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216 When the nccussd lus given in iny list of uilnesses 
under Sechon 21 1 and has been com 

Summent to n Itnrftci . » • . «. • . 

lordcicnccwhcn milled for trial, the Magistrate snail 

■ rcu*«<l It committed ° 

summon such of the witnesses included 
in tile list, as have not appeared before himself, to appear 
before the Court to which the accused Ins been committed • 
Provided that, where the accused has been committed 
to the High Court, the Magistrate ma>, in his discretion, 
leave such witnesses to be summoned b) the Clerk of the 
Crown, and such witnesses ma) be summoned accordingly 
Provided, .also that if the Magistrate thinks tliat any 
witness is included in the list for the 

Ktiuial to summon . , , - 

unn«e«st*ry witness purpose ol vcxatioii Or delay, or of 

unless deposit mid* 

defeating iht ends of justice, the Magis- 
trate may require the accused to satisfy him that there arc 
reasonable grounds for believing that the evidence of such 
witness IS material, .and, if he is not so satisfied, may refuse 
to summon the witness (recording his reasons for such 
refusal), or may before summoning him, require such sum 
to be deposited as such Magistrate thinks necessary to defray 
the expense of obtaining the attendance of the witness and 
all other proper expenses 

* Shall sammoa' —Where the accused his made in application for 
summoning witnesies the Magistrate must deil with the application and 
pass an order either granting the prayer of the petnion or refusing it 
He should not simply order the appi cation to be filed~6 C W IM 548 
Where a witn-ss once summoned failed to appear, there being some 
deiay in the serv ce of summons the Magi trale is bound to make a 
second attempt (the first a'tempt facing 1 nominal one) to secure the 
attendance of the absent witness — 4 All 53 

Second proviso— The second proviso is not intended (0 enable the 
Magistrate to inquire generally into what the defence of the accused is 
to be, and to consider whether on learning the nature of the defence he is 
absolutely to abstain from summoning the whole of the witnesses cited by 
by the accused The meaning of th 5 proviso is that if among the 
persons named by the accused as witnesses the Magistrate consider that 
any particular witness is included for ihe purpose of vexation and delay, 
he IS to e\*rc se his jidgmcnt and enquire whether such witness is 
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will be treated as forming ow ttansachon within the meaning of S*c 
235 of the Code— 30 Mad 328 

“Oae year — The time covered by the several acts must not be more 
than one year where the charge related to item» m sapproprialed 
m the course of two years, the conviction was quashed—ig 5 P R 14 
223 . When the nature of the ca'»e is such that the 
particulars mentioned in Sections 221 

When manner of corn* , , , zv. 

mittine offence roust be and 222 do not gfive the accused sufficient 
stated “ 

notice of the matter with which he is 
charged, the ciiarge shall also contain such particulars of 
the manner in which the alleged offence was committed as 
will be sufficient for that purpose 

Illustrations 

(fl) A fs accused of the theft of a certain article at a 
certain time and place The charge need not set out the 
manner in which the tlieft was effected 

(d) A IS accus-d of ch-ating B at a given time and place 
The charge must set out the manner in which A cheated B 
(r) A IS accused of giving false evidence at a given time 
•and place The charjre must set out that portion of the 
evidence given by A which is alleged to be false 

(d) A IS accused of obstructing B a public servant in 
the discharge of his public functons ’ll a given time and 
plac-* The charge must set out the manner m which A 
obstructed B in the discharge of Ins functions 

(c) A is accused of the murder of B at a given lime 
.«nd place The charge need not stale the mnnner in winch 
A murdered B 

(/) A IS accused of disob-ying a direction of the law 
-with intent to save B from punishment The charge must 
set out the disobedience clnrgcd nnd the liw infringed 

The queftion ns to whether furiher particulars are necessary under 
fhn sect on is a q je tion of d screlioQ in each case— 39 Cal 781 

Achargeofan aiie-npt lo cheat must ip*c fy ihe person nllemptcJ 
•to b* cheated and 'he manner in which Ihe niiempl nas unde — 8 C 
Tx 278 
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224. In every ■ charge words used in describing an 
offence shall be deemed to have been 
used in the sense attached to them 
respectively by the law under which, 
such offence is punishable. 


Words In cbirsie taken 
In sense o( Uw under 
wbich offence Is punish- 
able. 


-225. No error in stating either the offence or the 
particulars required to be stated in the 

lEttect of errors. , ... , 

charge, and no omission to state the 
•offence or those particulars, shall be regarded at any stage 
•of the case as material, unless the accused was in fact 
•misled by such error or omission, and it has occasioned a 
/failure of justice. 


Illustrations. 


'(ft) A is charged, under section 242 of the Indian Penal 
■Code with “having been in possession of counterfeit coin, 
’having known at the time when he became possessed 
ihereof that such coin was counterfeit,” the word “fraudulently" 
being omitted in the charge. Unless It appears that A 
’^vas in fact misled by this omission, the error shall not be 
•regarded as material. 

{h) A is charged with cheating B, and the manner in 
■which he cheated B is not set out in the charge, or is set 
out incorrectly. A defends himself, calls witnesses and 
gives his own account of the transaction. The Court may 
'infer from this that the omission to set out the manner of 
the cheating is not material. 

(c) A is charged with cheating B, and the manner in 
which he cheated B is not set out in the charge. There 
were many tr.insaclions between A and B and A had no 
■means of knowing as to which of them the charge referred, 
and offered defence. The Court may infer from such facts 
that the omission to set out the manner of cheating was. in 
•the case, a material error. 

■ {(i) A is charged with the murder of Khoda Baksh on 
the 2lst January iSSi. In fact the murdered person's name 
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was Haidar Baksh, and the date of the murder was the 
20th January 1882. A was never charged with any murder 
but one and had heard the inquiry before the Magistrate, 
which referred exclusively to the case of Haidar Baksh. The 
Court may infer from these facts that A was not misled and 
that the error in the charge was immaterial. 

(e) A was charged with murdering Haidar Baksh on 
the 20th January 1SS2 and Khoda Baksh (who tried to 
arrest him for that murder) on the 21st January 1882. When 
charged for the murder of Haidar Baksh, he was tried for 
thejmurder of Khoda Baksh. The witnesses* present in his 
defence were witnesses in the case of Haidar Baksh. The 
Court may infer from this that A was misled and that the 
error was material. 

Error or omission ~Where ihe common objects of ?n unlawhl 
assernbly were to steal mangoes and to cause the death of a person, atid 
the Judge in summing up the case to the jury spoke of the two objecU, 
but the charge mentioned only the Utter object, it was held ih^at the 
omission to specify both the objects in the charge was material, m 
much as it isdifiicuUto say which of the two common objects hii 
been accepted by the jury, and if the jury had accepted that object 
which was not mentioned in the charge, there had been a failure of 
justice--22 Cil 276. 

When the charge against (he accused was that he emberried some 
deeds but he was convicted of embezzling some amounts obtained by 
dealing with those deed*, it was held that Ihe charge was materially 
defective and the conviction must be set aside— 12 C» W N 577 

A charge of sedition is not defective if it omits to state the pariicubf 
passages or ptrticuUr words used by the accused; it is sufficient if 
the substance of the words is set out. Even if it is defective, it will 
be cured by S'c. 225—35 77 . 3 * M^d 38^ , 32 Mid. 3 

omission of words such as ‘unlawfully”, or "in British India” 11 not 
material, .and IS cured by this section — co B H. C R 373 5 42 Cal 957 

If the charge is dr.awn up m a somewhat informal manner, but i» 
sufficiently explicit as to give the accused notice of the charge, the irr< 
gulatity will be cured by this section — 32 Bom 77. 

7 fs/ 7 u iieiermine \Khttl er e*roru maU*tal —In determining whether 
the eiror or omission has occasioned a failure ol justice the 
should have regard to the manner in which the accused hasconduo- 
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(ed his defence, nnd to the nature of the object, t e whether the objection 
could and should have been raised at an earlier stage of the proceedings 
— 10 B H C R 373 , to Bom 124 

Duty cX Ma^iitrati —Where a charge is erroneous as to the inten 
tion with which the offence was committed, It is the duty of the Magis 
trate before convicting the accused for committing the offence with a 
different intention, to amend the charge to that effect so as to give 
notice to the accused of what he is charged with Thus, where the 
charge was house breaking with 1 iteniion to commit theft, but it was 
found that the intention was cr minal intrigue with a woman in the 
complainant's house, the Magistrate, before convicting the accused of 
house breaking with the latter intention should clearly draw up a charge to 
that effect— 4t Cal 743 

226 When any person is commitled for trial without 


Procedure on commit* 
vnent without chergo or 
with Imperttetcherge 


a cliarge or with an imperfect or 
erroneous charge, the Court, or, in the 
case of a High Court, the Clerk of the 


Crown, may frame a charge or add to or otherwise alter 
the charge, as the case may be, having regard to the rules 


<ontained in this Code as to the form of charges 


Illustrations 


1 A IS charged with the murder of C A charge of 
abetting the murder of C may be added or substituted 

2 A IS charged with forging a valuable security under 
Section 467 of the Indian Penal Code A charge of fabri 
eating false evidence under Section 193 may be added 

3 A IS charged with receiving stolen property knowing 
It to be stolen During the trial it incidentally appears 
that he has m his possession instruments for the purpose 
of counterfeiting com A cha^e under section 235 of the 
Indian Penal Code cannot be added 

Charge — Throughout this Code, the word ‘charge is generally 
used as the statement of a specific offence and not as indicating the 
entire series of offences of which a prisoner IS accused, and it is in the 
former sense that the word is used in this and the following sections— 
6 Bom. 200 
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Without charge —These words apply not only to the cases where 
there is no charge at all, but aUo to cases in which there is no charge 
m respect of snch offence as the Sessions Judge or Clerk of the Crown 
may think the accused ought to be tried for— 8 Bom 200 

‘Frame a charge’ —At the beginning of the trial, if the Judge finds 
that the Magistrate has omitted to frame a charge, he may supply the 
omission and frame the charge that is made out on the evidence 
recorded by the Magistrate — 9 S L R 37 

Add a charge —If the charge framed by the Magistrate is imperfect 
or erroneous, the Judge may alter or add to the charge, having regard 
to the offences disclosed in the evidence recorded by the Magistraier 
But the Sessiois Judge cannot go beyond the evidence recorded 
by the Magistrate, in adding to or altering the charge He cannot add 
or alter a charge upon the evidence recorded by at the trial 
If he does so, the effect is that he takes cognizance of an offence 
without any preliminary inquiry m respect of it by the Magistrate and 
the provisions of Sec 193 of this Code are rendered nugatory Thw 
where the charge drawn up by the Magistrate was under Sec 203 I P C 
and the Sessions Judge, on the application of the Public Prosecutor,, 
added a charge for an offence under secs 109 and 2oi 1 CP 
upon evidence of a person who was examined as witness for the 
first time by the Sessions Judge, it was held that the action of the 
Judge was ultra vires, and the addition of the charge was not merely 
an error of procedure but an improper assumption of jurisdiction — 3 
Mad 351 In 9 S L R 27, however, it has been held that under sec 227 
the Sessions Judge has power to add a charge for an offence disclosed 
by the evidence taken before himself. 

Again, the Sessions Court can add or alter a charge with reference 
to the immediate subject of the prosecution and committal, and not vrith 
regard to a matter not covered by the indictment Thus where a 
prosecution was instituted by A on a charge under sec 417 I. P C 
and the Sessions Judge altered the charge into one for an offence under 
sec 420 I. P C for cheating B, it was held that the procedure was illegal 
inasmuch as there was no complaint by B, and the prosecution was 
instituted by a person in respect of a matter with which B was not 
concerned, and the Magistrate did not commit the accused with respect to 
any offence committed against B— 32 Cal 22 Similarly, where the 
accused was committed to the Sessions for the murder of A, the Sessions 
Judge could not add a charge forciusiog grievous hurt to B— 1909 P- 
\V. B 20 In 8 All 665, however, such a procedure was not treated 
as an illegality but a mere irregularit>. and the High Court refused to 
Interfere because no preiudlcc was caused tothe accused 
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The Sessions Judge's power to add 1 charge is not fettered by the 
fact that a complaint m respect of it hid been previously preferred before 
the Magistrate and dismissed by him—id Dorn 414 

Pouer to expunge a change —The Sesnons Judge has power to 
frame, add or alter a charge, but he has no pd«er to ’expunge a charge- 
duly framed by the committing Magislrate*-7 C L R 143 

Charge tvhen can he added or alteted —Though the Sessions Judge- 
has power to add a charge at any stage of the proceedings before 
judgment, still he should exercise a sound and wise discretion, and be 
does not exercise such a discietion when he adds a new and grave charge 
after the close of the defence— 6 C W N 7s A charge cannot bo* 
alteiei after delivery of verdict— 5 D H C R 9 

Alter a charge —The Sessions judge can substitute a charge of 
abetment for a charge of the substantive oftence— H B H C R 278 
If the committing Magistrate does not frame a charge wiih <ep3rate 
heads for each distinct offence, the defect may be remedied by the 
Sessions Judge— 7 W R 8 fn a rase m which the accused was charged 
With 45 ofTences and corrmitted to the Session*, the proper procedure is to 
amend the charge «and to bold separate tnaU and not to confine the 
prosecution to three heads of charges, acqaitiing the accu<cd of all the 
rest— 8 Cat 450 

Altering a charge inJudes the ‘ivtthdra-val of a charge which has 
been added by the Sessions Judge after commitment— 12 All 55 t. 

227 (0 Any Court may alter or add to any charge 

Court m.y .ifr before judgment is pio- 

nounced, or, in the case of trials before- 
the Court of Session or High Court, before the verdict 
of the jury IS returned or the opinions of the assessors are- 
expressed 

( 2 ) Every such alteration or addition shall bo read and 
explained to the accused. 

Addition or amerdmtat of charge —The words ‘or add to’ are new 
and did not exist m Code cf 1882 Under that Code it was held that 
the power to add a charge was confined only to a Sess ons Court under 
section 22(5 — see 8 All 665 The ruling in 8 Botn 200 which laid down 
that the addition of anew charge was not permitted by this section-is 
DO longer good law 

A Court of Session, though vested with large powers of amending 
and adding to ch rge$, can only do so with reference to the immediate 
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subject of the prosecution and comnnttaJ, and not with regard to 
matter not covered by the indictment — 1920 M. W. N. 149 

The amendment of a charge ought to be made formally, and should 
appear on the facr of the record— 9 W R 14, and the Court should record 
reasons or at least a statement as 10 the necessity of such amendment— 
1 Agra 67 In amending a charge, the Magistrate should not write 
over the original charge but should leave it on the file for reference and 
should write the new charge separately— S Bur. L T 17 

The Court in substituting one charge for another cannot ignore the 
preliminary requisites of a charge, thus a charge for rape cannot be 
altered into a charge for adultery, because the complaint of the husband 
15 a preliminary requisite in the latter ofience— 29 Cal 415, nor can the 
Court alter a charge of rape into a charge for rape and adultery in the 
alternative — 5 All 233 See notes under sec 199 

But the power to add a charge is not limited by the terms of the certi 
ficate under section i 82 Once a certificate has been obtained, the Court 
has power to add any charge for any offence disclosed by the facts though 
not specified in the certificate— 33 All 514 See notes under section 18S 
Where a prisoner has been extradited for dacoity the Court may alter 
the charge of dacoity into theft— 17 Bom 369 • 

Amendment mast not prejodice accnsed —Although this section 
gives power to the Court to add or alter a charge, still this power should 
be exercised with discretion, anditts the duty of the Court to see that 
rhe accused is not prejudiced by the addition or alteration of charges 
See 9 S L R 37 , 6 B K C. R 76 Thus, an addition or alteration of 
charges at a late stage of the proceedings would prejudice the accused in 
his defence and would be illegal See 6 C W N 73,31 Bom 218 

Where upon the trial of an accused person upon specific charges in a 
Court of Session, it is found at the conclusion of the trial that the charges 
as framed disclose no offence against the .iccuscd, it is illegil and pre 
judicial to the accused to alter or amend the charges and to convict him 
thereon without affording him an opportunity of meeting the amended 
or altered charges The fact that the accused cross examined the 
prosecution witnesses to prove the unsustainibility of the charges as 
originally framed, is no ground for holding that by substantially altering 
the charges the accused was not prejudiced— 1920 M W N t49 

Amendment cannot cure niegality —An illegal charge cannot be 
amended or altered, and such amendment will not cure the illegald) 
Thu*, where a charge was drawn up of four offences, it was wholly 
illegal, and the illegality cannot be cured by striking out one of the 
offences, and convicting the accused for the remaining three- 29 
- 5^9 
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Addition or alteration when to be made Although a charge may 
be added or altered at any time before the judgment is pronounced still 
It IS illegal to do so at a late stage of the proceedings. ^ after the 
prosecution case has closed and the defence evidence recorded— 31 Bom. 
218; 6 C. W. N. 73. Such a procedure would be prejudicial to the 
accused. 

If the complainant compounds the offence, the Court should acquit 
the accused upon the presentation of the petition of composition, and 
has no power to alter the charge already drawn up — 1914 P. R. 39 

In a trial by jury or assessors the Sessions Court has no power to 
alter the charge after the delivery of the verdict or the opinion of the 
assessors — 5 B. H. C. R- 91 1916 P. R 33. The words “return of 
verdict” mean the return of the final verdict which the Judge is bound 
to record— 8 Bom 200 

Apphcatton for alteration of charge —An application for alteration 
of charge must be made immediately after the original charge has beer 
read and explained by the Magistrate — 27 Cal S39; and the Magistratt 
should consider the application at once and not postpone passing hi: 
order on the application— 16 Bom 414. 

Sub »e«tioti <21 —When a new charge was read aloud to the jury, 
but was not specially explained to the prisoner, and he was not called 
upon to plead to that charge, but his counsel on being asVed did not 
require a new trial (section 2291 it was held that the accused was not 
prejudiced by the addition of the new charge, and the omission would 
not affect the trial — 8 Bom. 200. 

228 If the charge framed or alter.'iiion or addition 
made under section 226 or section 227 

When trltl msy pro- . , . 

ceed immediitciy Biter IS sucii tliat proceeding immediately svith 

alteration. ... ... 

tile trial is not likely, tn the opinion 
of the Court, to prejudice the accused in itis defence or the 
prosecutor in the conduct of the case, the Court may, in 
its discretion, after such charge or alteration or addition 
has been framed or made, proceed witli the trial as if the 
new or altered charge Itad been the original charge. 

The addition or alteration of a charge does not open op the trial 
from the beginning, and the Court may immediately proceed with the 
trial if It IS of opinion that there will be no prejudice to ihe accused. 
If the accused has already been examined under sec. 3^2, before the 
amendment of the charge and before he has been called upon to enter 

33 
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attempted to use as true or genuine, wis false or fabricated 
If the Court thinks it probable that A had such knowledge,, 
and that he was misled in his defence by the omission 
from the charge of the statement that lie had it, it shall 
direct a new trial upon an amended charge , but if it appears- 
probable from the proceedings that A had no sucli knowledge, 
it shall quash the conviction 


Errora m the charge — If the Chief Court (High Court) thinks that 
m consequence of material errors tn a charge, the accused has been 
mislerl, It IS bound to direct a new trial to be had upon a charge framed 
in the proper manner — P R 33 Where the owners of land were 
charged under seci 154 I P C for omission to give information of the 
not to the thana, bu^ they were convicted for (he omission on the part 
of their agents, and not of themselves, it was held that the error m the- 
charge prejudiced the accused and a new trial was ordered by the 
Appellate Court— 7 C W N 201 Where the charge frafned against 
the accused wss to the effect that they caused hurt under sec 3 * 4 - 
1 P C to a certain person by means of a /fuo (a cuuing instiument)but 
they were convicted under sec ^54 I P C for assault wtUaM/n, 
It was held that the accused m ght have be“n prejudiced in the defence 
by this error tn the charge and a retrial was ordered— 17 C \V N 419 
Charge for oue offence— Couvictioa for another —Where the 
accused were charged with and convicted of noting and on appeal the 
Sessions Judge set aside the conviction for not ng but convicted them 
■*"for house trespass and hurt, it was held that the latier offences, being 
distinct and separate offcn-cs from noting, should hive formed the 
subject ofseparatB charges, and the accused hid been prejudiced wiihm 
the meaning of this sect on by the omission of charges for the latter 
offences— 30 Caf aSff See ai’sa iS C U. iV , 'tnd fS C \V iV 
1276, where the conviction was quished on similar grounds 

Where the accused was charged for dishonestly using as genuine a 
forged instrument, but was convicted for defamation it was held that not 
only should the conviction be set asde, but also as there was nothing 
to show that any valid charge could be preferred against the accused for 
the offence of defamation, no trial could be held (see sub sec 
Cal 63 

Joinder 0/ Charges 


233 Tor eacry disimct offence of which any person 


Ur •Utnft 


IS accused there slnll be n separate 
charge, and c\er> such charge shall be 
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tried separately, except in the cases mentioned in sections 
234. 235. 236 and 239 


IHuttnUton 

A Is accused of a theft on one occasion, and of canslnfj 
grievous hurt on another occssioii A must be separately 
clnrf^cd and separately tried for the theft and causing 
grlcsous hurt 

Object of SectiOQ —The object of ihit tection i< to lee that the 
Accused IS not bewildered in his defence hasinc to meet several 
chjrRes in no way connected with one another— tg C W N 973. and to 
see that he is not prejud ced by bcin(> accused of seseral thmes at once — 
t^nam jQi Another object tt that the mind of the Court might be 
prejud ced against the prisoner if he were tried in one trial upon different 
charges fe»ting upon different evidence It might be diffi'uU for the 
Court irjing him on oneofihe charges not to be unduly influenced by 
the evidence against him on the other charges— 7 All 174 

The general law as to the trial of accused persons is embodied in 
this section which provides for separate trial of each accused person for 
every distinct oHence, and (he exceptions are laid down m sections 234 
335, and 339 which must be strictly construed so as not to defeat 
the r ght of independent trial conferred by the general law-5 L J 11. 

Scops of seclioa —These sections (333 339) relating to joinder of 
•charges refer to the /nflf of the accused The ruling in Subrahmam^x 
Ai}af's Case, 35 Mad 61 (cited below) cannot be extended to prehminaty 
anqumes held by Magistrates committing a case to the Sessions, so as to 
Tender the commitment itself illegal because there was misjoinder of 
■offences or offenders at the preliminary inquiry— 26 Mad 592, 35 
M L J 359 See notes under sec ai; 

This section apples not only to warrant cases, but also to Tur/rmnns 
•cases, although it is not necessary to frame a charge in the latter cases 
Therefore a joint tnal and conviction for several distinct offences m 
■summons cases is illegal — 3 L B R 52 It also applies where the 
accused is charged with a summons case and a warrant case — 3 L B K 
•t3 

It also applies to trials under the Bengal Excise Act, and the fact 
that the trial has taken place as in a summons case does not exclude the 
operation of this section — 41 Cal 694 

This section applies not only to original trials, but the Appellate 
Court IS also bound by it , thus m Appellate Court acting under section 
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423 (i) (b) and altering the finding cannot act m contravention of the 
provisions of section 233— (1905) P R 38 

‘Distinct offences’ — When two offences are committed and each of 
these two offences has no connection with the other, they are distinct 
offences— 10 C W N 97a 

What are distinct offences — (1) Offe/tces falling under different 
sections of the I P C e g theft and escape from lawful custody — 3 E 
B R 221 I Kidnapping a boy and assaulting the mother who demanded 
the boy— 26 Mad 454 , theft and receiving stolen properly — 28 Cal 10 ^ 
I C W N 35 , receiving stolen property, and habitually dealing m 
stolen property — 8 Cal 634 criminal misappropriation and cheating — 
13 C W N 1089 , offences under secs 167 and 466 ] P C — 8 Cal 
450, offences under secs 411 and 489 C I P C — 29 Cal 3S7 r 
offences under secs 454 and 325 I P C — 2 L B R 19 , offences under 
secs 182 and 500 I P C —37 Cal 604, theft in a dwelling house and 
abetment of cnminil breach of trust— 5 C W N 294 abetment of 
falsification of document and fraudulent dcsiniciion of document— 2& 
Mad 125 » theft and receiving illegal gratification for the restoration of 
stolen property— 14 Bur L R 67 , offences under secs 330 and 348 I 
P C— (r9i9)M W N 199, offence of beloni.ing to a wandering gang 
of dacoita and the offence of commuting dacoUy— 2 AWN 178 * 
offences unuer secs 411 and 458 1 P C— 190SP R 51 

(2) Offences committed on different occasions even though the offences 
be of the same kind (x e falling under the same section of the I P C) 
eg two attempts to cheat committed on two different dues— 2 C L J 

618 . or wrongful confinement and torture commuted at several distinct 
tunes and places — (1919) M W N 199 , receiving stolen aiiicles oi> 
different occasions, though the articles were the proceeds of 1 single 
burglary— 2 P L T 47. 

(3) Offences committed agunst different persons— w C W N 54,* 
eg misappropriation of three sums of money from three distinct persons 
— 6 C L *J 757 , or cheating ibree persons— 41 Cal 66, or hurl caused 
to two persons — 19 C W N 972, wrongfil confinement of several 
persons on several occasions— (19191 M W N 199 

(4) Offences m respect of distinct sums of money e g , nusapproprn- 
lion of two sums of money collecied on different dates — 40 Cal 846? 
misappropriation by the accused of three stuns of money collected in 
.accordance with their duly as tax collector from three persons— 6 C 

L-J 757 

What are Dot diitincl ofTeiiees — Offences of the same kind com- 
muted on one occas on though consisting of parts are not different 
offences but are to be treated as constituting one offence , e g Ihc' 
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making of any number of false statements tn the same deposition is ono 
aggregate case of perjury and charges need not be multiplied according 
to the number of false statements— 36 Cal 80S So also, the stealing 
of several bullocks from the same man at the same time is but one 
offence, and there need not be as many charges as the number of 
bullocks stolen — i A W. N 154 So also, misappropriation of several 
books of account in respect of the same estate though on different occa- 
sions is but one offence, the several books of account forming one set 
of books— 17 C W N 479 So also misappropriation of several 
sums of money on several occasions in regard to one individual is one 
offence — 14 Cal 128 Receiving on one occasion various items of stolen 
property, the result of various thefts, is only one offence — 3 Bom L. R- 
187 Receiving a bribe partly on one day and partly on another is one 
offence — 5 C W N 332 Thefc of a box and a bycycle from one person 
committed at the same time is one offence — 21 Cr L J 682 (Cal ) 
Separate charge —For every district offence, there shall be 
separate charge Separate offences should not be lumped together m 
one single charge, but each offence should form a separate head oP 
charge and for every head of charge there should be a distinct finding 
and sentence— 3 N W P H C R 314 Even thongh the offences 
be committed in the same transaction there should be a distinct charge 
for each distinct offence, though they can be tried together under sec 
235— to C W N S3 , 26 All 195 See also the cases cited under head- 
ing 'what are dtstxnct offenced above In almost all these cases, it has 
been held that the framing of one charge in respect of several distinct- 
offences is not merely an irregularity but an illegality, and the conviction 
on such a charge was set aside But in 11 C W N 54, 4t Cal 66 > 
and 19 C W N 972 it was held that (he error in framing one charge 
IS an error in form rather than of substance, and does not amount to an 
illegality, but a mere irregularity cured by sec 537 In 1919, M W N. 
199, the Judges differed in opinion on this point 

AUernattve charges of contradtctory statements — Where a person war 
charged 10 the alternative with having made two contradictory statements, 
one to a public servant and another, contradicting the firsi, on oath 
before a Magistrate, and was convicted in the alternative either under 
se& 182 or under sec 193 I P C , the Magistrate being unable to find 
which of them was false, it was held that the charge was not made in 
accordance with this section , there were two distinct offences for which 
two separate charges were necessary — 10 Bom 124 See aho Ratanlal 
503 But now see section and Illustration (6) to that section 

Joint trial illegal —The accused was charged and tried at one 
trial with several d stinct offences extending oter a pCnod of one year. 
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423 (0 (b) and altering the finding cannot act in contravention of iht 
provisions of section 233— frtjos) P R 38 

^Distinct offences’ — When two offences are committed and each of 
these two offences has no connection with the other, they are distinct 
offences — 10 C W N 972 

What are distinct offences —(1) Ojffeftces falling under different 
sections of the I P C ^ ^ theft and escape from lawful custody— 3 L 
B R 221 , K-idnapping a boy and assaulting the mother who demanded 
the boy“-26 Mad 454 j theft and receiving stolen properly — 28 Cal 10, 
1 C W N 35 , receiving stolen property, and habitually dealing m 
stolen property — 8 Cal 634 criminal m sappropriation and cheatirtg— 
13 C W N 1089 , offences under secs 167 ard 466 I P C — 8 Cal 
450 offences under secs 411 and 489 C I P C— 29 Cal 387 
oliences under secs 454 and 325 1 P C— 2 L R R 19 , offences under 
secs 182 ind 500 I P C — 37 Cal 604 , theft in a dwell ng house and 
abetment of criminal breach of trust— 5 C W N 294 abetment of 
falsification of document and fraudulent destruciion of document— 26 
Mad 125 theft and receiving illegal grat ficanon for the restoration of 
stolen property — 14 Bur L R 67 offences under secs 330 and 348 I 
P C— (rgiglM W N tgg offence of belonging to n wandering gang 
of daeoits and the offence of commntng d/icony—s AWN 478 
offences unuer secs 4iiand 458 l P C— 1905P 1 ^ 51 

(2) Offences committed oh different occasions even though the offences 
be of the same kind (r e falling under the same section of the I PC) 
eg (wo attempts (o cheat committed on two different dates— 2 C t J 
618 or wrongful confinement and torture committed at several distinct 
times and places — (1919) M W N 199, receiving stolen iiicles on 
different occasions though the articles were the proceeds of t single 
burglary — 2 P L. T 47 

(3) Offences committed ai^unst different persons— -w C W N 54 
eg misapproprntion of three sums of money from three distinct persons 
—6 C L ‘J 757 , or cheating three persons— 41 Cal 66 or hurt cit$ed 
to two per«ons — 19 C W N 972 wrongful confinement of several 
persons on several occasions— {1919) M W N 199 

(4) Offences in respect of distinct sums of money t g misappropni 
tion of two sums of money collected on different dues — 40 Cal 846 
misappropriation by the accused of three sums of money collected in 
accordance wiih their duty as tax collector fiom three persons— 6 C 

L.J 757 

What are sot distinct offences ^-Offences of the s-ime kind cum' 
muted on one occis on though consisting of parts are not d fferciU 
offences but are to be treated as constituting one offence e x 



SEC. 235] TIIF CODE OF CRIMINAL rROCEDURE. 527 


and con\:ctcd of, olTences under sections 411 and 414 of the 
Indian Pedal Code 

{k) A exposes her chdd xMth the knowledge that she js 
thereb> likcl> to cause tis death The child dies in con- 
sequence of such exposure, A may be separately charged 
s\ith, and con\icted of, offences under sections 317 and 304 
of the Indian Penal Code 

(/) A c!islionestl> uses a forged document as genuine 
evidence in order to convict B a public servant, of an offence 
ui der section 167 of the Indian Pena! Coda A may be 
separatel) charged with and convicted of offences under 
sections 471 (read with 466) and 196 of the same Code 
/a sub section (j) — 

(m) A commits robber> on B, and in doing so voluntarily 
causes hurt to him A ma> be separately charged with, 
and convicted of, offences under sections 323 392 and 394 of 
the Indian Penal Code 

Scope —Th s sectioa must not be taken as controlled by the words 
*no( exceediajt three occurring m sec 934 there is nothing m this 
section to warrant (he rule that not more than three offences can be 
combined, even if those ofTences have been comm tied in the same tran 
saction — 19 A L.J 39a 

Same traoiaction —The expression same transaction used m secs 
235 and 339 IS an expression which from Its very natme is incapable of 
exact defin lion and must have been advisedly used because it had this 
quality— I S L K. 73 * We think it would be dangerous if not im 

possible to attempt any definition of the phrase 'in the course of the 
same tcaasactiQO. ’ An exhaustive defimt oa is not feasible, and if the 
phraseology 1$ altered the Courts would be deprived of the guidance 
which they now have from a long senes of rul ngs on the point We 
do noi find that there has been any pronounced confi ct of op nion the 
re ison being that the Courts'mstead of attempting to lay down general 
principles, as a rule discuss each case on its merits '* — Report of the 
Joint Committee (1922) 

The question whether the acts are so connected together as to form 
part of the same transaction is a quest on of fact— 1910 M W N 541 , 
and the arera of facts covered by tbe express on ‘same transaction’ 
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(e) With intent to cause injury to B, A institutes a 
■criminal proceeding against him, knowing that there is no 
just or lawful ground for such proceeding , and also falselj 
accuses B of having committed an offence, knowing that 
there is no just or lawful ground for such charges A may 
he separately charged with, and convicted of, two offences 
under section 21 1 of the Indian Penal Code 

(/) A, with intent to cause injury to B, falsely accuses 
him of having commuted an offence, knowing that there 
IS no just or lawful ground for such charge On the trial 
A gives false evidence against B, intending thereby to 
cause B to be convicted of a capital offence Amayb* 
separately charged with and convicted of, offences under 
sections 21 1 and 194 of the Indian Penal Code 

(g) A, with six others, commits the offences of noting 
grievous hurt and assaulting a public servant endeavouring 
in the discharge of his duty as such to suppress the rtol 
A may be separately charged with, and convicted of 
offences under sections 147, 325 and 152 of the Indian Penal 
Code 

(/;) A tnreatens B, C and D at the same time with injurf 
to their persons with intent to cause alarm to them A 
may be separately chargW with, and convicted of, each 
of the three offences under section 506 of the Indian Penal 
Code 

The separate charges referred to in Illustrations (<?) to {h) 
respectively may be tried at the same time 
/<? sulf seciion (s) — 

(r) A wrongfully strikes B with a cme A may he 
separately charged with, and conviLted of offences under 
sections 352 and 323 of the Indian Peinl Code 

(j) Several stolen sicks of corn are mieJe over to A 
and B, who know they are stolen property, for the purpose 
of conceiling them A and B thereupon voluntarily 
assist cich Ollier to conceal the sicks at the bottom of 
a grain pit A and B may be separately charged with, 
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(7) Conspiracy to tvage war» and ^ncealiog the existence of such 
<onspiTacy from the authorities— 37 Cal 467 

(8) Dacoity in one place, and murder of a person tn another place 
who had found out the dacoiis — 4 Bom L. R 789 

(9) Extortion, and false personation of a public servant m order to 
-commit th-<t extortion — to All 58 

(10) Wrongful confinement of several persons on two occasions 
for the same purpose, mr f ir extorting money — 42 Cal 760 

(it) Forgery, abetment of forgery and use of the forged document 
in a Civil Court— 40 Bom 97 

(12) Causing grievous hurt to a person who died of the injuries, 
■and making false entries attributing another cause for the death of that 
person— 14 Bom L R 41 

(13) Conspiracy to commit an olTence, and the commission of that 
■offence in pursuance of that conspiracy— 42 Ca! 957 

(14} Criminal misappropriation, and falsification of accounts in 
order to screen the misappropriation— 40 Cal. 31S 

(ts) Rioting, causing hurt to one person m the nor, and causing hurt 
to another person in the same not— 39 All 623 

(16) Criminal breach of trust, and falsification of accounts made 
<0 conceal the breach of trust— 19 Cr L J 987 (Punjab) 

(17) Illegal possession of opium, and illegal possession of cocaine 
■for. the purpose of carrying on business of selling contraband— 19 Cr 
1 . J 34 (Bur) 

{18) A charge of receiving stolen properly can be joined with a charge 
of cheating, if the acts are part of the same transaction —43 Mad 41 1 

(19) Murder of wife and three children commuted successively 
-within a very short period of time — 8 0 L J loaeaz Cr L J 44 

(20) Murder and causing evidence of the murder to d sappear with 
ihe intention of screening the offender — 2$ Bom L R 231 

Separate trial not illegal — This is an enabling section and not 
imperative Though it provides for a joint trial of offences committed 
in the same transaction, yet a «eoarate trial for each of the offencei 
-IS not illegal— 8 Cal 481 Thus where the accused has committed house 
breaking and theft, he need not necessarily be charged with both, but 
he may b“ tried for and convicted of the two offences sepsratcly— 
Ratanlal 307 And a conviction of one of the offences is no bir to the 
trial of another— 26 A W N 32 f2 Bom L R 2'6 Where it is 
likely that the joinder of charges will result tn bewildering the accused, 
such joinder should not be permitted even though the offences were 
commuted in the same transaction— t S L. R. 73 

34 
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vanes with the circumstances of each case— i S L R 73 No com- 
prehensive formula of universal application can be stated to determine 
whether two or more acts constitute the same transaction, but circuros 
tances which must bear on the determination of the question in an indivi 
dual case can be indicated , they are proximity of time, unity or proxi 
mityiof place, continuity of action and community of purpose or design 
“42 Cal 957 143 Bora 147 . 35 C L J 527, i S L R 73 The most 
essential tests are conttnu ty of action and community of purpose— 33 
Mad 503 28 M L J 397 , 19 C W N 672 , 30 Bom 49 , r Lah 
562 , 5 P L J II , 43 Mad 411 The reil and substantial test for 
determining whether several offences are so connected together as to 
form one and the same transaction depends upon whether they are related 
together m point of purpose, or as cau»e and effect, or as principal 
and subsidiary acts as to constitu e one continuous action— 27 Bom 115 > 
19x8 M W N 525 , 13 N L R 35 , 19 Cr L J 34 (Bur) 

Mere proximity of time between two acts does not necessarily consti 
tute them as pans of the same transaction— t L B R 361 . 5 Bit*’ 
loi The test to be applied to find out whether a series of acts fornr 
part of the same transxctiot is not so much the proximity of time a* 
the continuity of purpose or progressive action towards a single object— 
19 C W N.672 t Lah 562 2 N L. R 147 X3 N L R 35 
mere interval of time between the commission of one offence and another 
does not necessarily import %vam of continuity though the length of 
the intervtl may be an important element in determining the question 
of the connection between the two— 27 Bom 135 , i Lah 562 , 28 '1 
L J 397 A senes of acts separated by intervals are not exclude^ 
from the ‘same transaction.' if the acvused started together for the sam^ 
goal — 30 Bom 49, 14 Bom L R 972 

Instances of ‘same transaclion’ — fi) Theft of a cart from one 
house, and thclt of two buttocks from another house in order to remove 
the cait -2 N L R X 47 

(3) Cheating by false personation, forging 1 letter to support the 
false personation and further cheating on the strength of that forged 
letter— M C. W N 7 «S 

(3) Receiving stolen properly and assisting to conceal that properly 

—28 All 313 

(4I Cnmtoal breach of trust and giving false evidence to screed 
the breach of trust— U B R (1897 rpoi) jr. 

(5) Theft at the same lime of two bullocks belonging 10 two owners 
tied at the yoke of a cart— Ratanhl 927 

(6) Rioting, and caus ng hurt in the not— 7 AIL 29 
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(7) Conspiracy to wage w*r, and conceiliog the existence of such 
•conspiracy from the authorities— 37 Cal 467 

(8) Dacoiiy m one place, and murder of a person m another place 
nho had found out the dacQits — 4 Bom I R 7S9 

(9) Extortion, and false personation of a public servant in order to 
commit th.rt extortion — 10 All 58 

(10) Wrongful confinement of several persons on two occasions 
for the same purpoie, t/” f >r extorting money — 42 Cal 760 

(ti) Forgcrj, abetment of forgery and use of the forged document 
in a Cull Co irt— 40 Bom 97 

(12) Causing grievous hurt to a person who died of the injuries, 
■and maLmg false entries attributing another cause for the death of that 
person— 14 Bom L. R 41 

(<3l Conspiracy to commit an olTence, and the commission of that 
■offence m pursuance of that conspiracy— 42 Cal 957 

(14) Criminal misappropriation, and falsification of accounts in 
order to screen the misappropriation— 40 Cal 318 

(15) Rioting, causing hurt to one person in the nor, and causing hurt 
to another person in the same not— 39 All 623 

(>6) Criminal breach of trust, and falsification of accounts made 
to conceal the brexch of trust— 19 Cr L J 987 (Punjab) 

(17) Illegal possession of opium, and illegal possession of cocaine 
■for the purpose of carrying on business of selling contraband— 19 Cr 
1 - J 34 (Bur) 

(18) A charge of receiving stolen property can be joined with a charge 
of cheating, if the acts are part of the same transaction -43 Mad 411 

(19) Murder of wife and three children committed successively 
■within a very short period of time — 8 0 L J 10 = 22 Cr L J 44 

( 30 ) Murder and causing evidence of the murder to disappear with 
the intention of screening the offender — 25 Bom L R 231 

Separate trial not illegal —This 1$ an enabl ng section and not 
imperative Though u provides for a joint trial of offences committed 
m the same transaction, yet a «eparate trial for each of the offences 
IS not illegal— 8 Cal 481 Thus where the accused has committed house 
breaking and theft, he need not necessarily be charged with both, but 
he may be tried for and convicted of the two offences separately— 
Ratanlal 307 And a convict on of one of the offences is no bir to the 
trial of another — 26 A W N 32 I2 Bom L R 2-*6 Where it is 
likely that the joinder of charges will result in bewildering the accused 
such joinder should not be permitted, even though the offences were 
committed in the same transaction— 1 S L R 73 

34 



530 THE CODE OF CRIMINAL PROCEDURE [SEC 23$, 

Offences requiring Sanction -'If, during the course of the same 
transaction, several offences art committed some requiring sanction and 
and others not, the accused can be tried for offences not requiting sine 
tiofi, when no sanction has been given for the offences wh ch requ re 
sanction — 31 Mad 43 

Acts not forming same transaction — (i) Kdnappmg a boy aed 
after a day or two assaulting the boy s mother who came to demand of 
the boy—^’d Mad 454 

(2) Misappropr ation of money payable to a Railway Company Lf 
goods to be taken delivery of and on a different day inducing tht 
Railway Company to deliver the goods— 13 C W N 1089 

(3) Criminal trespass into the house of the complanant, and 
assault on the complairtant on a subsequent day while he was go ng to 
inform the Police of the criminal trespass — $ Bur L T lot see also 
28 M L J 397 

(4) Mischief and msuU caused on two different days— 3 L U R- 
I13 

{5) Murder and causing evidence of murder to disappear— 2 ' 

301 

(6) Dishonest receipt of each stolen article i> a separate onencf, 
and such receipts of more than three of such articles f<ec 234) 

be tried together, unless the d shonest receipts were so connected 
as to form one transaction- 9 C W N 1027 

(7) Criminal misappropriation, and fal ificaiion of accounts relat B? 
to another dist net act of misappropnatioo—ig Cr L J 987 (Lah) 

(8j Four distinct offences committed at different times at difl’erei't 
places and against different persons cannot be tried together— 18 Cr L 

J 739 (Pa* ) 

(9) Forgery and giving false cvideo''e in respect of sernce 
summons and ftlse evidence in respect of a service of another sommo”* 
on a different occasion, cannot be sa d to he pans of the same transact on 
— to fa L R 192 

(10) five murders committed 10 one day, ihiee inonevHaRem 
the forenoon, and two in another village in the afternoon arc not 
connected together as to represent a senes of acts forming the sini' 
transaction, and cannot be tried together- 17 A L J 614 

(ij) Preparaiiun of false balance sheet by a company for the 
jjji**, ind preparation of anolher false balance shett for the year I9'J 
are quite d siinci and separate acts and accord ng to no post blc me’’' 
tngoftheword traniaction* can « b- said that the tno actf form 

of the >ame transaction — 31 Dom L U 733 



SEC 23O] THE CODE OF CRIMINAL PROCLDUKE 


53 


Section to be read subject t) sec 71 I P C —(For tlie text of 
section 71 I P C see notes under sec 35 ante ) Although m cases 
fall ng under this section, a joint (rial of several offences be held, 
sliU in awarding punish nent Courts are to be guided by the provisions 
contained m sec 71 I P C Therefore, where an offence came within 
two sections of the I P C the accused may be charged wiih and tried 
at one trial for two offences (subsection 21 but the punishments cannot 
be cumulative— Ratanlal 506, ti D H C K (3 So also where 
seteral acts each of which would by itself constitute an offence, constitute 
when combined a d flerent offence, (he person accused of them may 
be charged with and tr ed at one inat for the comprehensive offence 
or for any one of the offences 

But It should be noted that sec 71 I P C refers only to cases falling 
under subsections (2) and (3) of this section, and does not provide for 
cases under subsection (1) Therefore, where offences are committed 
in the course of the same transaction (but do not fall under subsection 
(3) or (3) the Court IS not precluded from passing sentence on every such 
offence— RatanUI 369 , to All 58 , 12 M«d 36 , 7 All 414 , 11 Cal 349 , 
(2 Cal 495 , but the principle of sec 71 I P C is to be followed, and the 
whole punishment shall not be more severe than the punishment for 
the gravest offence provided— 2 All tot, 6 Cal 718,2 All 644 Where 
two offences are so compounded together that one substantive offence 
can be said to have been committed, there should be only one sen 
tence VIZ for the gravest offence proved, tg in cases of abduction of 
a child with intent on to steal from its person, and theft— 7 M H C R 
375, house break ng by night in order to commit theft, and theft— l 
Bom 314 , 23 Bom 706 , Ratanlal 93 , Ratanlal 79 2 All 644 , noting 

and causing grievous hurt (constructively) — 10 W R 63 17 Bom 

261, noting and murder — Rintanlal 493 , riding a horse furiously and 
causing hurt to a bystander — Ratanlal 159, house trespass with intent 
to commit assault, and grievous hurt — 2 W R 29 In all ihese cases the 
whole punishment will be the same as that provided for the graver offence 
236 If a single act or series of acts is of such a nature 

that it IS doubtful which of several 
wb«t*ofience*iia»'*VeM ofTcnccs the facts which can be proved will 

committed j , , » 

constitute, the accused may be charged 
with having committed all or any of such offences, and any 
number of such charge* may be tried at once , or he may 
be charged in the alternative with having committed some 
one of the said offences 



532 


THE CODE OF CRIMINAL PROCEDURE. [SEC. 236. 


Illustrations. 

{d) A is accused of an act which may amount to theft 
or receiving stolen properly, or criminal breach of trust or 
cheating. He may be charged with theft, receiving stolen 
property, criminal breach of trust and cheating, or he maj 
be charged with having committed theft, or receiving stolen 
property, or criminal breach of trust or cheating. 

(d) A stales on oath before the Magistrate that he saw 
B hit C with a club. Before the Sessions Court A states 
on oath that B never hit C. A may be charged in the 
alternative and convicted of intentionally giving false 
evidence, although it cannot be proved which of these con» 
tradictory statements was false 

Application of section •—Thrs section contemplates a state of facts 

constituting a singli offence, and docs not apply to cases where il is doub • 
ful whether the act or acts involved may amount to one oroiherofseiewl 
cognate offences— 23 Cal 174. This section does not relate to 
distinct acts, but to a single act or series of acts where the facts being 
ascertained It IS doubtful which of several sections is applicable-i88f 

P. R 43 

Again, this section refers to cognate offences, such as theft aud cri 

minal breach of trust, and does not relate to offences of so distinct v 
character as murder and theft — 8 A W. N 95 

Nature of the doubt — The doubt referred to in this section is a 
doubt of law and not of facts — 4 P L. W 40 An alternative chatg* 
can only be framed in those o-ise*, in which the prosecution cannot 
establish exclusively any one offence but are able to show that the .accused 
roust have committed one of two or more offences — 5S L R. 16 
other words, this section applies where the law applicable to a certain 
set of facts is doubtful / e where it is doublful which of several sections 
applicable— P R 1 1 ; 1887 P R 43, and not where the facts proved 
raise .a doubt as to whether the accused is guili> ol an> of the charce* 
— isC. W. N 530 The Code only contemplates an alternatuc 
finding when the facts are ascertained and it would follow bejond doubt 
that the facts proved constitute one of two offences under one section 

of the Penal Code, or when the evidence proves the commission of ari 

offence falling within one of two sections of the Penal Code, and It «• 
doublful which of such' sections is applicab’e— Ratania! 2019N. i- 
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R 26 , 4 P L. W. 40 The alternitive charge under this section is 
allowed not where the facts are doubtful, but when the application of 
the law to the fact is*doufatful the section applies when it is doubtful 
of which of the offences charged the accused is guilty, and not when it 
IS doubtful whether the accused is guilty of any one of the offences at 
all -7 N. W P H C R t37 

Therefore this section does not apply where the mind of the Judge 
Is m doubt whether there was sufficient proof that the accused had 
committed the murder of the deceased or had merely caused evidence 
of murder to disappear, such a doubt being a doubt as to /tcis — 1913 
P R It So also the section is inapplicable where the doubt exists as 
to whether (he accused had committed murder or culpable homicide 
not amounting to murder, such a doubt being based on facts only — 1887 
P R 11 So also, where the accused was convicted of commiiing dacoity 
m two adjoining houses, and it was doubtful as to which house he 
entered, an alternative charge is illegal— Ratanlal "o Where no 
doubt exists as to the facts constituting the offence or as to the offences 
constituted by these facts, this section does not apply— 18 C L J 374. 

“Facts which can he ptOTcd —At already observed there must 
not be any doubt as to the /ac/s which constitute an offence And before 
an alternative charge is framed, (here must be a definite finding that the 
facts prove beyond doubt that the accused has commuted some 
offence— I Bur S R 374 

Gnmnlattve and alternative charges —This section authorises a 
Court to frame either cumulative charges or charges in the alternative, 
in cases of doubt mentioned m this section But it is not m every case 
that a charge may be framed cumulatively as well as alternatively 
Thus- 

(i) Where an offence consists of several elements, and the doubt 
exists as to which of the elements mosl have been fulfilled by the acts 
of the accused, the charge should be cumulative and not alternative For 
instance, where it is proved beyond doubt that the accused were members 
of an unlawful assembly, but it is doubtful whether the common object 
of the accused was to commit murder or some other offence, the Court 
should frame different charges in respect of the two objects of the 
unlawful assembly, and not frame a charge m the alternative — 21 Cal 955 

(3) Where the offences are of a distinct character, separate charges 
should be framed, and not a charge in the alternative, e g offences under 
secs 1S2 and 211 I P C — igto PR 20 , or murder and theft — 8 
A W N 95 
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(3) Where the offences are of a cognate nature, e^. theft and 
receiving stolen property, charges may be framed either cumulatively 
or alternatively — 1889 P. R. 26. On charges under sec. 489 A (counter* 
■feiting a currency note) and sec. 420 (cheating) the High Court directed 
the conviction to be in the alternative'— 15 A. L J. 587, 

(4) Where it is doubtful as to whether the offence was under a certain 
section of the Penai Code or under a section of any other law (rf Post 
Office Act), the charge should be cumulative. An alternative charge 
cannot be framed m respect of an offence under the Penal Code and an 
offence under a special law — 5 S L R. t6 

Contradictory Btatementa —Illustration (h) shows that contradictory 
statements constitute the offence of giving false evidence, although it 
cannot be proved which of the two statements is false. 


An alternative charge in respect of two contradictory statements can 
be framed only when the prosecution is unable to prove which of the two 
statements IS false— 1890 P R 27 , 2 Weir 300 Otherwise two separate 
charges ought to be framed, one relating to each statement, and such 
evidence as is procurable should be adduced 10 prove the falsity O”® 
or other of the two statements— 2 Weir 299 


Sentence —When the conviction is m the alternative, the Couit 
shonld pass the maximum sentence provided for the lesser of the two 
alternative charges— ts A L J 587 


237. (0 If, the case mentioned in section 236, the 

accused is charged with one offence, 
and It appears in evidence that he com- 
mitted a diflerent ofTence for which he 
might have been charged under the provisions of that 
section, he may be convicted of the offence wliicli he t** 
•shown to have committed, although he was not chafR®^ 


When* person I 
choree e with on< 
oflcnce he can be con 
victedof another. 


with it. 


(.?) {Omitted') 


Illustration 

A is charged with theft , it appears that he committed tlie 
offence of criminal breach of trust or that of receiving stolen 
goods. He may be convicted of criminal brcacli of trust 
or of recc'\ ing stolen goods (as the c.ase may be), though he 
was not cliargcd witli such offence. 
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Change —Subsection (s) of the old section has been omitted by sec 
<J3 of the Criminal Procedure Code Amendment Act 1923 This 
subsection ran as follows — *(2) WTien the accused 15 charged with an 
offence, he may be convicted of having attempted to commit that offence 
although the attempt is not separately charged * 

It should be noted that th s subsection, though omitted from this 
section has been re enacted as sabsection (2A) of section 238 as it 
should be more appropriately placed under that section 

Scope of Section —Section 237 has to be read with section 236 It 
applies to cases where sec 236 applies If the facts of the case do not 
fall under sec 236, set 237 has got no application— iS C W N 1276, 

<8 C L J 574 It IS an enabling section wh ch empowers the Court to 
convict the accused of offences for which no charge has been framed but for 
which a charge could have been framed under sec 236—4 P L \V 40 
CjDVietiOQ for different offences —A person charged and tried j 
under set 4H I P C (receiv ng stolen property) maybe convicted of ^ 
an offence under sec 379 I P C (theft)— 8 A \V N 116 Simlarlya j 
person charged with t) eft may be convicted of receiving stolen property < 
— 17 M L J 2t9 A person charged w»h criminal breach of trust may * 
be convicted of attempting to cheat— 12 0 H C R t 

But the two offences (1 e the offence charged and the offence of which 
the accused is convicted) must be offences Secs 236 and 237 

refer to cognate offences such as theft and criminal breach of trust, and 
do not relate to offences of so distioct a nature as murder and theft— 8 
A W N 95 Thus a person charged with rape cannot be convicted of 
kidnapping, since the two offences involve different elements and 
different questions of fact — S Dom L R 120 ] ersons charged with 

dacoity cannot be convicted of receiving stolen property — RanianUl 34 
A person charged with dacoity and not cannot be convicted for house 
trespass— 23 W R 59 

A person who is charged under secs 149 and 325 I P C of having 
constructively committed the offence of cans ng grievous hurt, by being 
a member of an unlawful assembly, cannot be convicted under sec 325 
I P C of causing grievous hurt with his own hands — 34 Cal 698 
Alteration of charge necessary —When a person to charged with 
one offence and is convicted of a different offence, the Court should alter 
the charge under sec 227 of this Code before conviction Sec 237 doe> not 
empty that a person charged under one section of the I P C may be 
convicted under another section, without alter ng the charge — 8 A W N 
ei6 
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Power of Appellatd Court : — An appellate Court has power to con- 
vict the accused for an offence, though he was not charged and tried for 
that offence in the original Court— 26 Cal. 863 ; 41 Cal. 537. And 
the Appellate Court can do so not only under this section but also under 
sec. 433 (b) C2)-(r9i6} 2 M. \V N 267. 

238 * (l) When a person is charged with an offence 
• consisting of several particulars, a com* 

When offence proved ... - . . , . , 

included In offence OinatlOll Of some OnlV of VVlllCn COn- 
charjed. j 

stitutes a complete minor offence, ano 

such combination is proved, but the remaining particulars 
are not proved, he may be convicted of the minor offence, 
though he was not charged with it. 

(2) When a person is charged with an offence and facts 
are proved which reduce it to a minor offence, he maybe 
convicted of the minor offence, although he is not cliargfd 
with it. 

(sA) When a pet-son is charged with an offence^ he via) 

be convicted of an attempt to commit such 0 fence althou^b the 

attempt ts not separately charged. 

(3) Nothing in this section shall be deemed to authorize 
a conviction of any offence referred to iti Section 19^ 
Section 199 when no complaint has been made as requi^^^^ 
by that section. 

Illustrations, 


{a) A is charged, under Section 407 of file Indian Penal 
Code, with criminal breach of trust in respect of properly 
entrusted to him as a carrier. It appears that he did com- 
mit criminal breach of trust under Section 406 in respect 
of the property, but that it was not entrusted to Inm 
as a carrier. He may be convicted of criminal breach oi 
trust under Section 406. 

(^) A is charged, under Section 325 of the Indian Penal 

Code, with causing grievouv huit. He proves that he acted 
on gr.avc and sudden provocation. He may be convicted 
under Section 335 of the Code. 
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Ch»0|rt *— Hr ffction <’4 iHe Criminal rrocedotc Code Amend 
ment Act, rub itclion (2) of »ec!im jj7 hay been tfanrferred to the 
rreieni rcction and h»» b*en te enacied ai lubiection (lA^, »l b'lng 
nore appropriate under lht» reci'on thin under tectton at?. 

PrtJJClple cf ifclioo —Where an <i<rcflce cnntuti of leretal pirncu* 
1ar», a combination rf fome only of which conrlilutei a complete minor 
o'Tencf, the jrrarer chirjje fire* notice to the secured of all the cuctim 
r'ancei CO nj to coniinule the moor o'Tence of which h<* may be con 
rictcd. TTie latter iiarnreJ a* by mere labtraciioo from the former. 
Ilui when the circumHancei conruiutinc the major charye do not necer- 
rarity and arcordirp to the dtfm t on of the offenre imputed hy that 
charye conitiju’e the mino» o^Tenre at»o, jhe pnncipli* no longer ippher, 
beraure notice of the fnmer di><*« nor neccitarily inroire notice of all 
that contniulet the Utter — it R I! C R 240. * 

T>oicha Mayittrate hat power under ih 1 lecfon to connci the 
aecuied of a different o'Tence from what he war oric'oally accuied of, itill 
thii mull be done in caici where the iccoicd >» not >n any way prejudiced 
by the conaiction 00 the n»w chare* The accuied person '* entitled 
to know with certainty nod accuracy the eiict nature of the charRe 
broucht acaintt him. and unless he has this knowledce. he mint he 
seriously prejudiced m his defence-3 I‘ L. T. 3jj. 

“Minor offeoce" —.Minor offence it not defined anywhere m the 
Code and should be understood tn Us ordinary and not tn nny tex.hnical 
tense— 23 Cal loofi It means an offence dese-nnya lesser degree 
of punishment. 

This section enables a Court to convict a person of a minor offence, 
although he was charged with a major offence . but it dors not enable 
a Court to do the contrary, /c. to convict on a major offence, when the 
accused was charged with a minor one— t Rom L. R 513 

Cases onder this aeettoa —An offence under section 3G5 t P. C. 
can be said to be a minor offence as compared with secs. 366 and 376 
I P. C , and a person charged under the latter sections can be convicted 
of the offence under the former section (365 I. P. C ) even though he 
was not charged with it — 22 Cat 1006. A person charged with dacoity 
may be convicted of theft, though he was charged with dacoity and 
not with theft— 17 Bom. 369 A person charged with an offence under 
sec. 457 cap be convicted of an offence under sec 414 I, P C., since the 
Utter offence 1$ included m the former — Rantanlal 293. 

Where the graver offence of noting was not proved, the Magistrate 
was conapetent to try the accused for the lesser offence of assault— 7 
Mad. 454. Where the accused fs charged with offences under secs 304 
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and 325 I P C,he may be convicted under sec 323 I P C — 31 Ctl 
325 An offence under sec 2ii I P C includes an offence under sec 
182 I P C , and therefore It IS competent for the Magistrate to convict 
under sec 182, though the accused may be charged under sec 211 
1 P C — 8S L R 179 A person charged under section 457 I P C 
can be convicted of an offence under sec 456 I P C —44 Cal 358 
Where the common object of an unlawful assembly is to commit criminal 
irespas', a person charged under section 147 I P C for being a member 
of an unlawful assembly, can be convicted under sec 447 I P C (cri 
sninal trespass), because the latter offence is a minor offence included in 
the former — iS C W N 992 

In the trial of an accused by a Sessions Judge with the aid of assts 
sors for an offence so triable, it is competent to the Judge to convict 
the accused of a minor offence though that offence is triable only b} a 
jury— 45 Bom 619 

Cases not under this section —A charge under sec 376 I P ^ 
cannot be altered into a conviction under Sec 366 1 P C because th* 
two sections involve different elements ind different questions of fact- 
's Bom L R lao, and the tatter cannot be said to be minor to or includ 
ed in the former Similarlj, svheie the accused was charged wilb 
n\urder but the evidence disclosed an offence of kidnapping from 
guardianship a conviction for the latter offence could not be susta ned 
since It was neither minor to nor included m the former offence— 2 ^ 

302 An offence under Sec 202 I P C is not a minor offence included 

in the offence under Sec 201 I P C and therefore a conviction for ibe 
former offence cannot be had where the charge was under the latter 

section only— 5 SLR 123 A person charged with dacoity and not 

■cannot be convicted for house trespass, the latter offence not being a 
of the former— 23 W R 59 A person charged with robbery cannot be 
ttxnv^tted trf VlO•lastbttaV.^ng by wgbv "awd aVitft ^ dvreUwa?: bouse 
ticcanse all the particulars constituting the laiier offences are not included 
m the definition of the robbery with which the accused was charged— 
Raniania) 211 

Utolw!' and hurt etc — Where the accused were charged with not n? 
they could not be convicted of criminal trespass and hurt because none 
of the latter offences was a necessary ingredient of the offence of not nJ 
and It was not proved that the common object of rioiing was criminal 
trespass or hurt — 18 Cr L J 860 (Mad ) Where the accused 11 chafprd 
witt» be ng a member of an imlawfut assembly and w th cnmmiiimiJ 
grievous hurt by impl cation (secs 149 and 325 I P C) he cannot b* 
convicted of the oflence of causing grievous hurt under sec 325 by h* 
and V dual act because under no reasonable construction of this IfCt oo 
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cin the substantive offence of causing^ grievous hurt individually be 
regarded as minor to or included in the charge under secs 325 and 149 
I. P C. of causing grievous hurt by implication — 34 Cal. 698 < 41 Cal 
662; 34 Cal 325 ; 16 C W. N 1077 S Cal S71 

Subsection (2A } — Attempt — Under this subsection when an accused 
IS charged with an offence he may be convicted of having attempted to 
commit that offence, although the attempt was not separately charged — 
I P L J.391. 

Abetment . — There is a conflict of opinion as to whether a person 
charged with a substantive oiTence can be convicted of abetment of that 
offence In 33 Mad 264, 21 Cr. L J. 44 (Pat), 22 Cr L J. 311, (1922) 
M W. N i82,andii*B H.C R 240, it has been held that tt is improper 
for a Court to find a man guilty of the abetment of an offence, on a 
charge of the substantive offence only, because when a man is accused 
of a substantive offence, he may not be conscious that he will have to 
meet an imputation of collateral c rcumstances constituting an abetment 
of It, which may be quite distinct from the circumsiances consisting the 
substantive offence itself A charge for the substantive offence as such 
gives no mtimaiion of a trial to be held for the abetment But in 23 M 
L J. 722, It was laid down that if on the facts charged tno charges could 
be framed, vis the commission of the principal offence and the abetment 
thereof, the accused could be convicted of the oftence of abetment, though 
It was not separately charged against him 

An accused may be eonvicted of a mbstanine offence though he was 
^r/iarj^ed onty wttA abetment q( thHoff<nc 9 i JQ12 P W R 17 

SnbsectlOn (3) — ly/ien minor offence requires complaint — See 
subsection (3) A person charged with one offence cannot be convicted 
•of a minor offence, if the minor offence requires a complaint by a parti 
cular person mentioned in secs 198 and 199 Thus, the offence of adul 
lery requires complaint by the husband, and therefore a person charged 
with rape cannot be convicted of adultery, in the absence of a complaint 
by the husband Even the husband’s giving evidence will not amount 
to a complaint — 5 All 233 See notes under sec 199 as to what consti 
tutes a complaint by the husband 

Power of High Coart to Convict —Where ihe jury acquitted the 
prisoners of certain offences and found some other facts upon which the 
jury could have convicted them of some other offence, but did not convict, 
ihe High Court has power to convict the prisoners of the latter offence— 
3 Cal. 189 


What ptrteni maybe 
cbirccdlelntly. 


239 The folio-wing persons vta) be 
charged and tried together, namely — 
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{^z) pef sons accused of ike same offence commtiled tn th 
com sc of the same transaction , 

if) persons accused of an offence and persons accused ef 
abetment^ or of an attempt to commit such offence , 

(c) persons accused of more than one offence of the sam 
kind within the meaning of Section 2$/}. committed by them 
jointly within the peiiod of tivelve months , 

{d) persons accused of different offences committed tn the 
course of the same transaction , 

(tf) pel sons accused of an offence which includes theft 
extoition 01 criminal misappropriation and persons accused 
of receiving 01 retaining or assisting in the disposal or con 
ccalment of pt operty possession of which is alleged to hi e 
been transfen ed by any such offence committed by the first 
named pei sons or of abetment of or attempting to covwiit an) 
such last named offence 

(/) p^fsons accused of offences under Sections 411 and 414 
of the Indian Penal Code or either of those sections tn respect 
of stolen piopeity the possession of '■vhich has been transferred 

by one offence , and 

(g) pel sons accused of any offence under Chapter 
the Indian Penal Code relating to counterfeit com, and persons 
accused of any other offence under the said Chapter relating 
to the same coin, or of abetment of or attempting to comniit 
any such offence , 

and the piovtsions contained tn the former part of this 
Chaptei shall, so fat as may be, apply to all such charges 

Illustrations 

(rt) A and B arc accused of the same murder A and 
ma> be charged and tried together for the murder 

(^) A and B arc accused of robberj, in the course of 
which A commits a murder with whicli B Ins nothing to 
<!o A and 13 maj be tried together on .a charge, charging 
both of tinm with th** robb-rv, .and A alone with ih® 
murder 
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(c) A and are both cliarf^ecl uilti a theft, nnd 13 ts 
charged uilh two other thefts committed b) lum m the 
course of the same Irar^saction A and li mi) be both 
tried together on a charge, charging both uith the one theft, 
and atone XMth the two other thefts 

Cb&DCe — Tht* section has been *(horou{;hly redrafted by sec 65 
of the Criminal Troceduie Code Amendment Act, 1923 Under the 
old I\w (his section stood as follows hen more persons than one 

ate accused of the sirrc offence or of different offences commuted in 
the same transaction or when one person it accused of commuting an) 
offence, and another of ibeimtnl of or aticmpi to commit such offence, 
the) ma) be charged and tiied together or separitety, is the Court 
(hinVs fit and the provisions coniiined in (he former part of this chapter 
shall apply to all such charges 

The actual change brought aboQt b> this amendment 11 the addil on 
of clauses (c) (e) (0 and (fSl D is provided that when two or more 
persons are accused of offences of the same kind committed by them 
jointly during (he space of one year, (hey may be (ned for (he same 
at one trial Seccndly, it ts directed that when one person is accused 
of any offence which includes (heft, etc and another of receiving, or 
retaining or disposing of the stoien property, they may be tried jointly 
Tyur*!/^, provision IS made for the joint (rial of one person accused of 
counterfeit ng com and another of fraudulently possessing or uttering it 
Fourtkl}, another clause has been added dealing with offences under 
secs 41 1 and 414 of the Indian Penal Code —Statement of Objects and 
Reasons {19(4) 

Object of section — This section lays down certain general principles 
for the combination of charges in a joint trial of several persons The 
object of these principles is to avoid the likel hood of bewildering the 
accused in their defence by hav ng to meet many disconnected charges 
and of endangering the prospect of a fair trial by the production of 
a mass of evidence directed to many matters and tendinj, by its mere 
accumulation to induce an undue suspicion agunst the accused persons 
— 19 A L J 392 

Scope and application —This is the last exception to sec 233 
which lays down the general principle that every offence must be charged 
and tried separately This is the only section which authorises a joint 
trial of several persons under circumstances specified in this section 
Elxcept in cases falling under this section, a joint trial of several accused 
renders the trial invaIid *-4 N L R 71 , and a misjoinder thus taking 
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place IS not a mere trregulaniy which can be cured by the provisions 
of sec 537—15 Cr L J 420 (Oudh), or by any waiver or consent of 
parties or their pleaders — 6 t^al 96 

This section applies to Utah and not to inquiries The sections of 
the Cr P. C relating to ]oinder of charges viz 233 to 239 refer to trial of 
the accused and cannot be extended to preliminary enquiries held by 
Magistrates prior to coormitment to the Session* — 26 Mad 59’ 
Therefore in a joint commiimeot of several accused, it is not necessary 
that the conditions of this section should be fulfilled - 42 Mad 561 

But this seciion IS applicable to inquiries under Chapter VIII The 
mam principles applicable to a criminal trial regarding joinder of 
charges and ihe joint trial of accused persons ate also applicable to 
inquncs under Chapter VIII — 8 C W. N 180 j 14 Cal 358,9 All 
452 , 6 ^11 214 , Ratanlal 585 , Ratanlal 556 

Again, this section does not apply to trials of cross cases The irial 
of the accused m the two cross cases ought to be separate But a 
simultaneous trial is not altogether invalid but somewhat trreguUr-^^ 
C W N 344 , 13 C L R. 275 See notes at the end of section 233 
heading "Counter cases ’’ 

Clause (a)— "Persons accttsed of the same offence' —The 

‘same offence imply that both the accused should have acted in conceit 
or association , and therefore where the allegation was that cither one or 
the other committed the crime, this section does not apply and the t'^O’ 
accused must be tried separately according to sec 233—7 L B R 

Where It IS merely shown that part of the stolen property was found m 

the possession of one person, and another part was found m Ihe possession 
of another, it would probably be illegil to try the tsvo men together , but 
if the two men were acting in concert nnd were in joint control of the 
stolen property it was held that their joint trial would not be illegsl— * 
P. L J 64 Unless the receiving of stolen properly is joint, p««ons 
cannot be tried jointly under this section for reccu mg stolen proper*)'' 

merely because the goods svere stolen in one theft— 17 Cr I } 477 (A") 

‘Same offence' —These words signify one and the same physical act 
of crime and not different acts constituting crimes called by the sam* 
name or puniihable und^r ihe same section When A and 11 y,ive fall* 
evidence in the same judicial piocccding, even though they depO’* 
the same day regarding the same matter and in almost the same word* 
they do not commit the same offence, but different offence*, which can 
not be tr cd to,,ether iinleis they were committed by them in the latn* 
transaction— 13 N L R 35 See alto 3 Weir 271 , I I) R. 

129 , 2 \Neir 304 
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Clause (b) — Abetment ^-A. person charged with a substantive 
oiTence can be tried jointly with a person charged with abetment thereof 
Thus, were a person who had a license* for the sale of opium allowed 
another who had no such license <0 sell it, they could be jointly tried, the 
offence of the former be ng an abetment of the offence of the latter— 
1906 P L. R 113 A licensed vendor IS punishable under sec 50 of the 
Bengal Excise Act for the acts of the servant , in such a case, the master 
IS said to be an abet’or of the servant by implication, and both may be 
tried together— 15 C L J 692 When a person is charged with- 
kidnapping, and three others with having ibetied that offence at differ- 
ent places, all the four persons can be tried jointly at the place where the 
principal offence was committed — 18 All 350 

Clause (e)— Offences of the same kind —Section 234 applies only 
to the case of accused committing several offences of the same Utrd 
with a year But where teveral persons commuted several offences 
of the same kind, there was no provision under ihe old law forthejoiiu 
trial of those persons, and consequently separate trial was necessary— 
10 C W N 33 Thus It was held that where three dacoiiies were com- 
muted by several daco ts on three different dates and at separate places 
the dacoits must be separately charged and tried for each dacoiiyas 
the offences were not commuted in the same transaction^tp A. L J 796 
So again, three acts of robbery comm tied by several persons on the 
same night in three distinct places must be tried separately- 6 \V R. 
83 Where several persons looted the linserd crop of the complainant 
one day and his tobacco crop on another day the offences must be 
tried separately as they were not parts of the same transaction— 33 Cal 
292 These cases are now overiuled by this clause Under the present 
law, the offences can be tried together, provided that each offence u 
commuted by the accused persons jointly, and it is not necessary (hat 
all the sets of offences must be commuted in the sa ne iransaciion If 
the offences are not joint this sect on cannot apply , thus where three 
persons were found to he in possession of stolen articles but none of 
the articles were in their joint possession, they cannot be tried joinily even 
though the articles were the proceeds of one burglary— 19 A L J 8/5 , 
20 A L J 563 

The joint trial of two persons for passing counterfeit coins to three 
persons on ihe same date is valid under this subsection — 44 M L J, 

130 

Ctaase (d)— Distinct offences committed in same traniaction — 
For the meaning of the words 'same transaction’ see notes under seciioos 
235 
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placets not a mere irregularity which can be cured by the provison^ 
ofsec 537—15 Cr L J 420 (Oudh), or by any waiver or consent of 
parties or their pleaders — 6 Cat 96 

This section applies to trials and not to inquiries The sections of 
the Cr P. C relating to joinder of charges viz 233 to 239 refer to trial cf 
the accused and cannot be extended to preliminary enquiries held by 
Magistrates prior to commitment to the Session* — 36 Mad 59’ 
Therefore in a joint comraitmeot of several accused, it is not necessary 
that the conditions of this section should be fulfilled - 43 Mad 561 

But this *eciion IS applicable to inquiries under Chapter VIII The 
mam principles applicable to a criminal trial regarding joinder of 
charges and the joint trial of accused persons are also applicable to 
inquries under Chapter VI If — 8 C W. N 180 j 14 Cal 358,9 AH 
452 , 6 All 214 , Ratanlal 585 , Ratanlal 556 

Again, this section does not apply to trials of cross cases The trial 
of the accused in the two cross cases ought to be separate Bui ^ 
simultaneous trial is not altogether invalid but somewhat irregular-8 
C W N 344,13 c L R. 275 See notes at the end of section 233 
heading “Counter cases “ 

Clause (a)— “Persons accased of the same offence’ —The word* 
*same offence imply that both the accused should have acted in concert 

or association , and therefore where the allegation was that «//rcr one or 

the other committed the crime, this section does not apply and the 
accused must be tried separately accord ng to sec 233— 7 L B R 

Where It IS merely shown that part of the stolen properly was found m 

the possession of one person, and another part was found m the possession 
of another, it would probably be illegal to try the two men together , but 
if the two men were act ng m concert and were in joint control of th* 
stolen property it was held that their joint trial would not be illegal"’* 
P. L J 64 Unless the receiving of stolen properly isjoint, pef‘0U* 
cannot be tried jointly under this section for receiving stolen propetiy* 

merely because the goods were stolen in one theft — ijCr I J 477 
‘Same offence' —These v/ords signify one and the same physical act 
of crime and not different acts consiituting crimes called by the sam* 
name or punishable under ihe same section When A and B f.ive fah* 
evidence in the same ludictal piocecding, even though they depose 
the same day regarding the same matter and in almost the same words 
they do not commit the same offence, but different offence*, which ca” 
not be ti cd together unless they were committed by them in the 
transaction— 13 N L U 35 See also 3 Wetr 271 , L 11 R (1872 iS?*) 
129 , 2 Weir 304 
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(3) The offence of keeping 1 gaming house and the offence 
■of pUying therein arise out of facts so inseparably connected together 
as t» form one transaction, and therefore ihe keeper and the players 
■are clearly within the purview of this section as persons accused of 
^l^fferent offences committed in the same transaction— 9 N L R 68 , 
1919? R 6, 20 Cr L J 768 (Pat) , 20 A L. J 967 Confra—ign 
P R 35 and 1910 P W R 5 where it has been held that the two 
-offences cannot be said to be part of the same transaction 

(4) If several accused carry out a systematic scheme of criminal 
tireach of trust, by successive acts done at intervals, each accused 
alternately taking the benefits, the unity of the project constitutes the 
acts as parts of one transaction, and ail the accused can therefore be 
jointly tried— 30 Bom 49 

($} Charges of murder against three accused, and an alternative 
chari,e against one of them for murder or causing disappearance of 
evidence of murder, can he jointly tried — 1 S L R 73 25 Bom L R 

■331 Contra— Z All 252 

(6) Where several persons were members of a secret society and 
■conspired to wage war or deprive the King of the sovereignly of 
British India and collected arms and ammunitions for that purpose and 
actually waged war, it was held that the joint trial of all the accused 
for offences under sections t2i, 121A, 122,123! P C were legal —37 
■Cal 467 , and so long as the conspiracy continues, the transaction 

* which began with the forming of the common intention continues— 19 
C W N 706 

(7) Where illegal gratification is paid to a person through another, 
4he joint trial of both persons for offences under Secs 261 and 162 I 
P C IS valid— 7 Bom L R 637. 

(8) Where several persons were entrusted with a sum of money 
and those persons in collusion committed criminal breach of trust or dis 
honestly misappropriated the amount, they could be jointly tried— 17 Cr 

-L J 30 (Ma'J ) 

(9) Cheating by A m respect of a certain sum collected from several 
persons on a certain date, and cheat ng by B m respect of another sum 
collected from oiher persons at the same lime and at the same place 
and m pursuance of the same conspiracy are parts of the same transac 
tion, and A and B may be tried together— 29 C L J 31 So also 
conspiracy and acts of cheating in pursuance of that conspiracy can be 
tried together— 49 Cal 573 

(10) Dacoity and several offences committed in the course of the 
Jacoity — 20 A L. J 926 

35 
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To enable ihe Court to try at one trial several persons for sevtral 
distinct offences, the offences must form part of the same transaciion- 
7 L B R 272, this section does not apply to charges against seicral 
persons accused of several offences unless the acts constituting the e 
offences form the same transaclion--33 Cal 292 , 9 C W N 1027 , 13 
N L R 35 , 20 Cr L J 7 

It i3 also necessary that the accused must be togetl er m 

the perpetration of the acts forming the same transaction from start to 
6nish— 29 Bom 449 30 Bom 49, 1917 P R 17 But it is not nece 

ssary that all the persons must be charged with all the offr*nces See 
illustrations (^) and {c) If the accused started together for the same 
goal, this suffices to justify the joint trial, even ifincideniaUyontc.f 
them has done an act for uhich the other may not be respoasibJe—jO 
Bom 49 , 5 P L J ti The foundation for the procedure laid do«n 
in this section is the association of two persons concurring from start 
to finish to attain the same end Community of purpose or design and 
rontinuty of hction are the essential elements of the connection nece 
ssary to hnk together different acts mto one and the same transaction 
In such cases the acts alleged to be connected with each other must 
have been done in pursuance of a particular end in view and as accestoiy 
thereto — 5 P. L J it r P L T 564 

Charg;e need nol sPenfy same transaction —It suffices for the pur 
pose of a joint trial that the accusation alleges the offences committed by 
each accused to have been commuted in the same transaction with n 
the meaning of this section It is not necessary that the charge should 
contain a statement as to the transaction being one and the same 
it IS the tenor of the accusniion and not the wording of the charge 
that must be considered as the test— 30 Bom 49 

rxampUs of offences committed in the s w e transaction - 

(tj Ciimmtl brcich of trust by one person and receipt by another 
of the stolen property (the proceeds of the brerch of irust^ knowmg u 
to be so— 6 Bom L L 5 '? In such a case it is not necessary that the 
offence of receiving should tiVe place simulimeouilj with the offence 

of ctim nal breach of trust Jhi 

(2) \\ here one set of accused were members of an unlawful iisefn 
hly with tbe common object of setting fire to biildiogJ, and another 
accuiel was a member of an unlawful asiemblj with the object nf 
forcibly clos nj, a collej,e it was held that ihe proceedings of the m0-> 
consistmj. of levceal m nor transactions from first to last showed » 
continuilj of pjrpoie and action ns to form one transaction andji 
the rioters could b* tried at one trial— 6 M L T 17 
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(i}) Murder by one perion and intentional omitsion by another 
person «ho discovered the cnuriler to gire information in respect of the 
murder cannot be said to be olTencet in the same transaction — 19 A L. 

J.9«S 

Clanse (e) —Under the old law it «jt held that where A and I) 
were charged nith house breaVin^ by nuhl with intent to commit theft 
and C with having received tome of the stolen articles on a certain day 
and D with having received some other stolen articles on another day, 
the joint trial of those persons would be illegal— 2 A N. 215. This 
ruling IS now superseded by clause (e) of this section 

Where one person corvmilteJ thtft and the other person rcmtri/ 
the itsten frof'ert^ knowing it to be stolen, they can be tried jointly— 6 
C L. R. 24s , 3^ All 311,6 Horn L. R 30t , 44 All 276 , 1 C. W. N. 
35: 28 Cal 10, and it it not necessary that the receiving should take 
place simultaneously with the theft— 44 All 276 Even an appreciable 
interval of time between the twa acts which are otherwise connected 
does not always prevent them from being parts of the same series of 
connected events and from being tried together— 14 Ilur L R 384 2 
L. B. R 19 In 29 Dom 449 and 21 C W. S. I in, however, It IS held 
that theft and receipt of stolen goods cannot be said to be acts committed 
in the same transaction, b*csus* the thief and the receiver of go ads 
are not associated m the senes of acts which form the same transaction 
from the very start , the one offence takes place after the other is 
completed In another Calcutta case also it was held that unless the 
theft and subsequent receipt were committed m pursuance of the same 
conspiracy the two offences could not be said to be parts of the same 
transaction and the offenders could not be tried together— 33 C W N. 
463. Under the present clause, however, it is not necessary that the two 
offences must be committed in the same transaction or m pursuance of 
the same conspiracy , all that is now required is that one offender should 
commit theft and the other offender should receive the stolen property 
Dacoity, and receiving the property stolen in the dacoity may be 
tried together under this clause — 20 A L J 981 

Clause (f| —By this clause, the rulings m 38 Cal to4 and 49 Cal 555 
are rendered obsolete 

Clause fg) —A person who passes counterfeit coins and another In 
posse>sion of them can be tried jointly — ^31 Cal 1007. 

Joint trial —A joint trial is not compulsory under this section; the 
Magistrate has a discretion to pfoceed jointly or separafely against the 
accused persons— 16 N L R 9 Although a joint trial is allowed under 
the circumstances specified in this section, still it is the duty of the 
Magistrate to see that the accused are not prejudiced thereby. No 



548 


THE CODE OF CRIMINAL PROCEDURE. [SEC. 240. 


joinder of charges should be allowed if it bewilders any of the accused 
in his defence or unduly prejudices him — i & L R 73 ; 5 Mad 20 
If the accused appear to have acted independently and have separate 
■defences, the joint trial is illegal — * Weir 303 

Applicability of sec 234 to aec. 239 —The last words of this 
•section VIZ ‘‘the provisions of the former part of this chapter shall 
apply to all such charges” have been construed m 7 L B R 272 to 
mean that the part of the chapter Jieaded "frame of charge” (Secs. 
321— >232) shall apply to this section But m rt A L J 188, it was 
held that the words mean that secs 234, 235 shall also apply to this 
■section. Sec. 239 's governed by sec. 234 and sec. 235 , see notes under 
■sec. 234. 


Illegality not cared by acquittal -Where several persons were 
charged with and tried at one trial for dacoity, and one of these persons 
was also tried for an offence under sec 20, Arras Act, for being m 
possession of arms and ammunitions at a time subsequent to the dacoity 
and after the transaction in which the dacoity was commuted, it was 
held that the trial was illegal and the fact that the Sessions Court 
acquitted him of ihe offence under the Arms Act observing that the 
accused could not be legally convicted at the same trial of the offences 
under the Arms Act, could not cure the illegality— 1917 P R 44 

240 When a charge containing more heads than ono 
\vithdr«w»i o( framed against the same person, and 
wlieH 3 convicHon lias been had on one 
«cvcr«i exturge,. Complainant, or 

the officer conducting the prosecution, may, with the con- 
sent of the Court, withdraw the remaining charge or charges, 
■or the Court of its own accord may stay the inquiry into, 


or trial of, such charge or charges. Such witlidraual shall 
have the effect of an acquittal on such charge or charges, 
unless the conviction be set aside, in which case the said 
Court (subj'ect to the order of the Cjurt setting aside tlie 
conviction) may proceed with the inquiry into or trial of the 
charge or charges so withdrawn. 


Scope of section —This seciion .npphes where the .accused is charged 
•sMih seicnl distmcl « and nofwhere formal chirf^a are dra^n 
up against him— 1889 P. R. 24 Where ihe offence is ent, but the 
charges arc sc'cral because ibc offence falls under scicra! sections of the 
4, P. C. or because there ii doubt as to which offence was committed, 


«rr, 7Hr rorr or ctumkai. rr^rt>rrr, t »7 

l' r »rr*r. **-|l'* 

t* • i> «Tf* r t ’f r-»V*i tl* r-cJ’-'ty 

If t'-wr<rf «>• >»» i{»'1 a'•^ lerttal 

«!*»•■« M r»“* cf ife thirj** 

n <1 ri»V* i>* hit •! ii 19 * C";rl t«> 

(rtntici ^ht »Tn»*'! m Ih* tSifc<« rr »n •iih'Jfjw ^^e cJutiff » 

— r ft :t T> « »« A*! fi»V n j t»'1 <r> aif p'Tfj 
tVc C'»arl ^HCTt'tjn f tT tT*9ii't o* IS* o*) iSe 

»f ■na-n rj il oSt jjl'ty cn tS* f’foieojt’O't, 

on a con*-ifl'on rf one <.S»fce lo • !*> ff»«r iS* crtSer chircet. 

If the ft-i{l«rce n to »n*t» n a c-fln:t'ftn on a!I the chtfjet, 

and the C^Jtt cni*'(J*f» a cett* n term ef •n;»fTt9nr,*ni afequt* to ni*et 
the c^'ence cndet each heal, i| •! ncrl a pfop*f ct?uf»* for the Owft to 
conrtci on one thtfce ani dfo;»theoibtf»,tr 3 iii ihoal f cmnct on all 
chancel and pati foncyfrent •enteo'-ea — Itaianlil 19, lUianlal :SS. 

Acain, thu i»ciim ap.Vie* only m chaicei franed m the 1 i-j/e ; 
and the proiecution carnot. on cnnaiction of the accoied in one cate, 
arithdra* a charce ajamit the accuied n n/r— Katanlal t(ij ; 

Katanla] 177;. 

Charce wbea eaa be withdriwa \ chttce can be w<ihdraim 
any time before it 11 tiled. If, ho*eTei, rvidenee on the charge is 
recorded and the fteadera heaid, it cannot be viihdtawn, and it 11 the 
doty of the Judce to lum up the whole of the endenee and to require the 
;ory to return a rerdici on the ebsree— RatanlaJ ? 6 S. A /cft.tri, a charce 
cannot be withdrawn afier n jury hat returned a verdict conTicnnr the 
acniied on that charye— ftataelal aSS. 

Hfcb Coort'a power to direct withdrawal --Where the accuted wj% 
charged with 10 ofTcacei of cticilnal breach of truit, lo reipect of to small 
sums, and the Setliont judec convicted the accuicd on three only of the 
charcei, the Iligh Court on appeal approved of the Setsions Judge < 
action, and alto directed that no further proceedings against the accused 
m respect of the other ofTences should be taken— >9 C, L. J 357. 



CHAPTER XX. 

Of the Trial of Summons-cases bv Magistrates 


This chapter deals only with the tnal of summons-cases ; a warrant 
case cannot be tried under this chapter—? Mad 454 If however a 
warrant case is joined with a summons case, eg. where two charges 
arising out of the same transaction ate made against an accused person, 
one of which is a summons-case and the other a warrant case, the 
procedure should be as in a warrant case— ii Cal. 91 ; 39 Mtd. 503; 
-41 Mad 727 But jn such a case if the warrant case is not proved, the 
Magistrate may proceed with the summons case according to the 
procedure hid down in this chapter and not under chapter XXt— ? 
Mad 454 

241 . The following procedure shall 
mpnf“c«e's“^‘ *” observed by Magistrates in the trial of 

summons-cases. 

242 . When the accused ‘appears or is brought before 
Sut..,.n« 01 ....... Magistrate, the particulars of the 

tiooiot...i.t.d. ofTence of whieh he is accused shall be 

Stated to him, and he shall be asked if he has any cause to 
show why he should not be convicted ; but it slull not be 
necessary to frame a formal ch«rj;c 

Partlcnlars to be Btatcd to accused ~U is necessiry ihat the 
accused should haic a clear statement made to him (a) that he 1* about 
ics bt put. cw Vws Uval V and t. 4 ) as iq the offence or facts constituting the 
offence of the commission of which he is accused. If these particulars 
are not made known lo him, the constclion will be set .nstde— 3 
C. L. R S7. 

Charge — AhhouRh it is not necessary to frame a forma! charge in a 
summons-case, still the provisions of section 233 as to joinder of charges 
apply to summons cases as well, because a charge is an essential element 
in any trial— .3 L. 11 . K. 52 See also 41 Cal. 694 cited under sec 333 
Jolol trial of lummoni and warrant Cases — AVrmi/j c/ char/^e 
As obicrsed in the prelimmar} notes to this cbipicf .above, when a 
sumcronscase is tried Jointly with a warrant case, the procedure of a 
wairant case has to b» fullowed, and a charge has to be drawn up not 
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-onlj for ihe warrant case but for the summons case also Where 
therefore the accused was summoned for offences under secs 143 and 379 
I P. C , but only 1 charge fur an offence under sec 379 1 P C was 
drawn up, a convict on under sec 143 svas set aside for the absence of 1 
chargc--29 Cal 481 

243 If the accused admits th*it he has committed the 
onfcnce of which he is accused, his 
lion of truth ot «ceuta< admisstoM shall be recorded as nearly as 

•lion 

possible in the words used by him, and, 
if he shows no sufficient cause whj» he should not be convicted 
the Magistrate may convict him accordinglj. 

Cbang;e — The word *miy have been substituted for the word ‘shall, 
•by sec. 66 of the Criminal Procedure Code Amendment Act, 1933 The 
reason is stated below 

Admission to be recorded in tbe words nsed —The Legislature 
•requires that the admission shall be recorded as nearly as possible m tile 
words used by the accused, because the right of appeal depends upon 
■whether he really pleaded guilty or not— 9 A W N Sr When an 
accused person makes an exculpatory statement before the framing of a 
charge, the Magistrate should take down the plea of guilty in the form 
of question and answer, and in t^c exact nords used by the accused m 
answer to the charge— 5 Dorn L R 999 

Tvne of recording — The admission of the accused should be recor* 
-ded at once, at the time of the trial, and^not afterwards from the rough 
notes nor from the IMhgistrate s memory— 15 Mad 83 

Written defence —Where a written defence is tendered in a case 
under this chapter, it is not incumbent on tbe Magistrate to take down 
the defence of the accu<ed by personally examining him — 16 W R S3, 
1890 P R 2 

‘lilay convict’ — Under the old law the words were "shall convict' 
-and therefore the Magistrate was bound to convict the accused if the 
latter pleaded guilty and there was nothing to show that *he plea was 
not unreserved or voluntary— 8 S L R 213 If the accused pleaded 
guilty the Magistrate was bound to convict him and pass a sentence 
■though a nominal one , he had no power to discharge the accused on the 
ground that his criminal intention was wanting— U B R (1905) Cr P. 
C 37 ; 

This power IS now given to the Magistrate by the present amendment 
■^Tbis amendment gives the Magistrate a discretion, which he does not 
esow possess, as to convicting an accused who pleads guilty m a summons 
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case, and the Court is thus able to refuse to accept a plea of guilty which 
It believes to be untrue ”— of Objects and Reasons (1914). 
By making this amendment, the Legislature has reverted to the wording 
of the 1872 Code. 

244. (i) ffihe Magistrate does not convict the accused under 
Procedure when no preceding Section or, if the accused 

luchBdmission iiotade. (jQgg pQt make such admission the Magis- 
trate shall proceed to hear the complainant (if any), and 
take all such evidence as may be produced in support of 
the prosecution, and also to hear the accused and take alt 
such evidence as he produces In his deience. 

Provided that the Magistrate shall not be bound to hear 
any person as complainant in any case in which the complaint 
has been made by a Court. 

( 2 ) The Magistrate may, ( 2 ) Tlie Magistrate, may, 
if he thinks fit, on the appUca- if he thinks fit, on the applica- 
tion of the complainant or tion of the complainant or 
accused, issue process to accused, issue a summons to 
compel the attendance of any any witness directing him to 
witness or the production of attend or to pi odtice siay doco- 
any document or other thing, ment or other thing. 

( 3 ^ The Magistrate may, before summoning any witness 
on such application, require that his reasonable e.vpcnses, 
incurred in attending for the purposes of the trial, be 
deposited in Court. 

Cbaog# — This seclion has been amended by section 67 of 
Criminal Procedure Code Amendment Act, 1923. 

The Italicised words at the beginning of the seclion have been added 
as consequential to the amendment made in sec. 243 The proviso has 
been introduced “lo provide for the case where a complaint has been 
made by a Court, and we have made a similaramendmentinsection- 
zhz"— Refort of the Joint Committee In subsection (j) the word 

•summons’ has been substituted for “process” ; for reasons see below. 

Magistrate » duty to eiamlue complaloant, witnesses etc — The 
Magistrate is not .it liberty to stop a case whenever he likes If ihe 
accused does not male the adm ssmn sindtr sec 243. lb e Magistrate is 
bound toheaf ll e complainant ard hi« wiircss-s , and he is not cnmpeient 
to acquit the accused without esatnintng them— Raiantal 530 ; 3 P* 



SEC. 244] THE CODE OF CRtMINAl PROCEDVRE. SS^ 

L. R S N 15 , 18 All 23 t , 6 \V R 75 It is not suflicient to examine- 
the complainant alone , if the complainant has any witnesses, they must 
also be examined— 5 Mad i6o, and the Magistrate is not entitled to 
acquit the accused on a coAsidemtion of the complainant’s statement 
alone — 30 Mad 388 

Again, It IS frtma faci» the duly of the prosecution to call the witnesses 
nho prove the r connection wtth the transaction in question and who 
from the connection must be able to give important information— 8 
Cal t 3 t , to Cal 1070 Alt persons said to have witnessed the ofTence 
should be produced before the Magistrate — 1916 P R I3 If such wit 
nesses are not called, an adverse inference against the prosecution may 
be drawn — 8 Cal tai 

Moreover the Magistrate is bound to examine the accused and his 
witnesses— 6 \V R 75 He is bound to examine all the witnesses that 
are produced by ;he accused, and has no discretion in th s matter — 

13 W R 63 The Magistrate has no po«er to limit the number of 
witnesses to be examined, though he has undoubted jurisdiction to 
curtail the number of unntcestary witnesses on the ground that their 
examination will delay and probably defeat the ends ofjustice— 2 P L 
T 330. If the Magistr-tte refuses to examine any witness tendered by 
the accused, the conviction is illegal— 12 W R 77 It is also the duty 
of the Magistrate to enquire of the accused as to whether he has any wit 
ness to produce Where no such enquiry is made, the conviction is- 
liable to beset aside — 1884 P R 7 If the accused does not produce' 
any witness, no unfavourable inicrence will be drawn against him— 
8 Cal izr ButseeaiC. W N 1152 (cited under sec 290) 

The Magistrate must base his decision on the evidence produced 
on either side in Court , he cannot rely on statements made to him out 
of Court— 14 Bom 572 

Issoe of snmmoas — If the complainant or the accused thinks that 
any witness is not likely to appear without summon^, he should apply 
beforehand to the Magistrate for summons to enforce his attendance — 

14 W R 76 When such application is made, the Magistrate must 
eilher grant or refuse the application , be cannot simply ‘file’ it — 6 
C W N 548 

The Magistrate has a discretion as to whether he will issue summon* 
or not— 14 W R 76 Where a complainant mentioned the names of 
several witnesses but could only produce two of them, the hlagistrate 
could decide the case on the evidence of the two witnesses alone, 

W R 87, and was not bound io issue summons to the other witnesses — 

4 M. H C R App 29 
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admitted or proved he appears to have committed, whatever 
may be the nature of the complaint or summons. 

This section enables the Magistrate to proceed in regard to any other 
offence, prtma Jade established by the evidence for the prosecution. But 
if the Magistrate intends to do so, he must act m accordance with the 
provisions of sec. 342 and must explain to the accused the particubrs 
of the offence for which he is to be tried — 22 \V. R 40 But it is not 
necessary, when the Magistrate thinks that other ofiences have been 
commuted, to reopen the trial or to ‘follow the procedure of secs 245 
and 244 - Such a procedure would involve the rehearing of all the 
evidence in the same trial and is clearly opposed to the intention of 
the Legislature— 36 Cal. 869 

This section does not mean that the accused m a summons case can 
be convicted of an offence alleged to have been committed on a date to 
which no reference has been made in the complaint or summons— ca’ 
Cr. L J 5S9 (Cal) 

247. If llie summons has been issued on complaint, 
.1 appointed for the 

GoniptBinjnt. appearance of the accused, or any day 

subsequent thereto to which the hearlntj may be adjourned, 
tile complainant does not appear, the Magistrate shall,, 
notwithstanding anything hereinbefore contained, acquit the 
accused, unless for some reason be thinks proper to adjourn 
the hearing of the case to some other day : 

Provided that, where the complainant is a public servant 
and his personal attendance is not required, the Magistrate 
may dispense with his attendance, and proccetl with the 
case. 

Thu section does not apply to case* instituted under section 193, and 
the Magistrate cannot dismiss the comphinl for defiult of the com- 
plainant to appear— Ratanlal » 37 . Sec proviso 

•Doet not appear '—The appearance of the complainant’s Vak I is 
not appearance of the complainant within the meaning of this seciion, 
unless the Couit has dispensed with hit personal .ailendance nnd has 
specially allowed him to appear by a pleader — 2 Weir 309 
• If the compliinant lines not appear, the C»urt is not bound to wait 
for the cc np'ain int I’l the C >ort closes for th» day— 7 Mad 351^1 The 
'lagutra'e is empjwred to d sm st the complaint if the compUmant 
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does not appeAf when the case is called on for heAtin;; even (hough he 
appeared soon after— 7 Mad 213 

Although a Magistrate has power to dismiss the complaint for 
default of the complainant's appearance, he should exercise his 
power with a reasonable discretion He shojid not dismiss the complaint 
where the non appearance of the complainant nas due to circumstances 
bejond his control, e. f a heavy flood which cut off all communications 
—24 W, R 64 , 5 \V. R. 51 ; or when the case was transferred from one 
Magistrate to another, and the complainant was present in the Court 
premises, but not having had notice of the transfer did not appear before 
the particular Magistrate who had charge of the case, but appeared in 
the previous Court— 13 c L. R. 303 , 47 Cal 147, 24 C L J 444 , or 
where both parties were absent, the absence of the accused being due to 
non service of summons— 2 Weir 307 . or where the case was called on 
for hearing 0*1 a date not fixed for hearing and the complainant was 
necessarily absent— 18 C W N 1180, or where the complainant was 
dead and another person vvished to be brought 00 the record— j8 C W 
N 1211 (re/i/ra— 19 C W N. 334). or where the complainant was in 
jail and could not therefore appear— Ratanlal 59 

Kon appearance on adjourned hearing —A Magistrate can dismissa 
complaint and acquit (he accused, not only where the complainant does not 
appear on the first day of hearing but also where he fails to appear on 
the date of ad)ourned hearing— 2 Weir 30S , 22 W. R 40 ; 18 C. W. N 
384 Gut this power to dismiss a complaint must be exercised with 
discretion Where the complainant has done all that is necessary for 
him to do to establish his case, a complaint ought not to be dismissed for 
his non appearance on an adjourned date, unless his attendance is in the 
opinion of the Magistrate specially required on that day — 2 Wetr 306 , 29 
C L. J. 387. 

Again, a Magistrate cannot dismiss a complaint for non appearance of 
the complainant on the adjourned date, if the order of adjournment was 
not made in the presence and hearing of patties— 8 M H C R. App 5 , 
or where a case was adjourned sinedte — 16 W R 58 , or where the 
Magistrate did not specify the place where the case was to be taken up, 
but ordered the parties to appear 'either at Aligarh or at Talibnagar'— 
2 A. W. N 229 

Non appearance on daL of judgment — This section applies to a case 
of absence of the complainant on the date fixed for his appearance or on 
ihe date of adjourned hearing and does not apply to a case where the 
complainant IS absent on the date fixed for delivery of the judgment If 
on such a date the complainant is absent (and the attendance of the 
complainant on that date was not speaaUy directed by the Magistrate) an 
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order of acquittal of the accused on the ground of absence of the 
complainant is erroneous— 29 C L J 387 , 6 N. L J 68 

Order of Acquittal —In a summons case, if the complaimnl is 
absent on the day of hearing, the proper order to be passed by the 
Magistrate under sec. 247 is one of acquittal and not one ‘striking off 
the complaint— to Bom L R 628 

I irarta/i/ ct2se — 1 ( a w, arrant case is tried by the Magistrate as a 
> summons case, the procedure is bad, and he cannot pass an order under 
t this section dismissing the complaint for non appearance of the com 
\ plainant— 4 C. W N 26 

Where two charges, one on a summons case and another on a warrant 
case, are jointly tried in one trial, and the complainant is absent on the 
adjourned hearing, the Magistrate ought to make an order of discharge 
under sec. 259 and not one of acquittal under this secnon— 41 Mad. 7-7 » 
It Cal Qt. 

If a summons case offence is tried under the warrant case 
procedure, and eventually the Magistrate acfiuits the accused under sec 
247 on account of the absence of the complainant on an adjourned date 
of hearing, that the acquittal IS legal and proper Section 247 lajs 
down a general principle tnat a person charged with a summons case 
offence is entitled to an acquittal if the complainant is absent, and there 
IS no reason why this right should be denied 10 him simply because the 
Magistrate has adopted a pariicular procedure for the trial of the case— 
—44 M L J. 119 

r^tet cf dtsmtisal on absent acatsed — This section has nothing to do 
with the presence or absence of the .accused If the complainant iS 
abient, the case smII he dismissed and the accused acquilled, whether the 
accused is present or not — 17 C W. N clix If there are several accused 
and one is present and the other absent, the order acquitting ihe accused 
who IS present will put an end to the case also against the other accused 
who are not before the Court— 4 C W N. 346 

Af'f'tst to Disinct Mai^tstrate —If an order of dismissal is passed 
under this section, the Diifricf Magistrate has no poiser to set aside the 
order cf acquittal on appeal, because under sec 4>7 on appeal against an 
order ofavguittai shall be directed by (lOvernment and presented to the 

Hi^h Court— 7 Mad.atj. 

ReTiral of Complaint The Code contains no provision empower* 
ing a Magisiralc to revive a case nfle* an order of dismissal — 4C U*. N. 
jC. The dismissal of a complaint under this sect on amounts to an 
acqj ttil— !•; W R 5a , 2t W K. 6t, and bm a subfqacnt trial oa the 
sire facts (section 403) even if good cause iJ ihou-n for non appearance 
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of the complainant — 45 AH. 5S , 26 M. L J. 160 • s A \V N 43 , 2 P. L. 
T. 170. E>en the District Magistrate has -no poner to order the enter- 
tainment of .a complaint vthich was dismissed for default of appearance 
— 2 Weir 308 He cannot order the entertainment of .a fresh complaint 
fora diffcient offence on the same facts— 37 C L J. 253. But if the 
proceedings are sa irregular as not to amount to a trial, the dismissal 
will not amount to an acquittal and the complaint may be revived— 2 
Weir 307 5 Ratanlal 59 

In 2 P. L T 170 however tl has been held that even if the order of 
acquittal IS passed under a misapprehension, still the Magistrate cannot 
tahe cognizance of a fresh complaint , if. the order is wrong, the com 
plamant can take proper <ieps by way of revision, but he cannot hie a 
fresh complaint. 

In 40 Mad 977 (Note) it has been pointed out that the accused 
who IS acquitted under this section owing to absence of the com- 
plainant on the date hxed for hearing is acquitted without irial on 
the merits { he cannot be said to have been 'tried’ within the meaning 
of sec 403, and therefore an acquittal under this section IS not a bar to 
a second complaint of the offence on the same /acts But the Allahabad 
High Court IS of opinion that an acquiitil onder section 247 acts as a 
bar to further proceedings in the ssme way as an acquittal after trial on 
the merits— 4$ AIL $8 

Fresh procett for other offences tndudtn^ the pteitous one —Where a 
hlagtstrate issued process against and summoned the accused persons 
for one of several offences alleged against them, and acquitted them 
under this section for default of complainant's appearance, no fresh process 
could in view of sec. 403 (i) be issued against them in respect of <z// the 
offences alleged against them on the previous occasion, including the 
one for which they were summoned and acquitted — 2C L J 622 

Order of adjournment —On default of complainant's appearance 
the Magistrate has a discretion either to dismiss the complaint and 
acquit the accused or to adjourn the hearing, or he can even proceed 
to eximine the witnesses in the absence of the complainant Such a 
procedure is not illegal if the accused is not prejudiced — 24 C. W. N. 199 
The Magistrate cannot adjourn the hearing unless there are suffi- 
cient and proper grounds for doing so The fact that the accused has 
been guilty of the contempt of the processes of the Court is no good reason 
for proceeding with the case — 17 C W N chx But a ^Iagistr.ite cm 
adjourn the bearing for the purpose of allowing the accused lime to secure 
the attendance of his witnesses— 16 W R 21, 

Death of complainant I— It is open to doubt whether this section 
applies where the non appearance of the complainant iS due to hts death. 
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But tf on the day fixed for hearing the son of the deceased complainant 
appears and asks the Magistrate to proceed with the case, the Magis 
trite ought to proceed and should not acquit the accused under this seciion 
*-i P L J 262 

248 If a complainant, at any time before a final order 
Mithdr.w.i 0I com- P^^ssed in any case under this Chapter, 
*’**‘"* satisfies the Magistrate that there are 

sufficient grounds for permitting him to withdraw hts com- 
plaint, the Magistrate maj permit him to withdraw the same, 
^nd shall thereupon acquit the accused 

Scope of Section — This section applies only 10 summons cases— 
<3 Bom 600, 37 Bom 369 6 Mad 316 A withdrawal of complaint is 
permissible only in summons cases — 21 Cal 103 , S Mad 378 Ratanhl 
461 If the offence charged is a wirnnt case the Magistnte must 
proceed with the inquiry or trial lospite of the withdnwil of the 
complaint, if he finds the elements of the offence set forth in the 
complaint— 13 Bom 600, 37 Bom 369 , 3 C W N 548 

Again, this section is limited in its operation to cases instituted upon 
iomfldints in the strict sense If A gave information to the Police snd 
the Magistrate took cogn lance of the case upon the Police report 
there was no complaint wiihm the meining of sec 4 (A) and A cannot 
be permitted to withdraw— 23 Mad 626 

This section contemphtes a w thdrtwnl of the complaint as a whole 
Where a complaint against several accused persons is withdrawn as 
against one of them, this amounts to a withdrawal of the whole complaint 
in respect of all the accused— i P L T 3; The withdrawal of the case 
absolves not only the accused present but also all the accused— 2 P L T 
584 Contra-90 L.J 54-23 Cr L J 27«* where it 11 held that the 
withdrawal against some does not amount a withdrawal against all 

Withdrawal and Compromise —There is a well marked distinction 
between a withdrawal of a case under this section and a compromise 
under sec 345 Compromise contemplates an arrangement between 1*° 
parlies, withdrawal has no such meaning A case is compromised if with 
ihe consent of the accused it is withdrawn a case is witlidrawn under 
th s sect on 'ir/ out the consent of the accused Therefore when a 
petition Is fd- 1 by the compUinani praying for striking off the case th- 
*ta titrate should satisfy h msclf under what section the pet t on is mide 
If ll c caic IS no b- compr rmiicd but is be n,. withdrawn witho il ll c 
conicnl of ll e a c iicJ the petit on is not a fell on «n let »ec 345 h-il 
urdcr tl s sect n and the M»g stratc may insp tc ( f the pet t on pro ee f 
•r ih the trial and connet the accused— 20 C U S 120; 
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Who can withdraw — Orly ibe ccmplurmi can withdraw the case. 
In ctscs of C(nten'pt c{ the lawful authority of a public servant the 
complainant it the public servant whose authority has been resisted, and 
not the peison injured b> such icsistance | and the former alone can 
Withdraw— 2 Bom 633 Where a Municipal Secretary instituted a 
complaint, the Municpal Council was not competent to withdraw— 27 
^1 I J 617 

When to withdraw — The complainant can withdraw at 'any time 
before a final order is passed * But these words do not refer to a time 
■so early as when no process has been issued to the accused An order of 
■acquittal passed on an application for withdrawal preferred before issue of 
process is unmeaning and of no avail— 36 Mad 315 

Uagiitrate alone c&n permit withdrawal —This section does not 
•empower a Police ofTi er to entertain an application for withdrawal of a 
<omp 1 a ni The permission for withdrawal of a complaint is a judicial act, 
and the Magistrate atone can do it— Ratanla) 91 

‘May permit —It 11 discretionary with the Magistrate to permit the 
complainant to withdraw The Magistrate can inspile of the application 
<or withdrawal, proceed with the trial and convict the accused-20 
•C \V N 1209 (Patna) 

Sertral of withdrawn complaint —Where a Deputy Magistrate 
allowed a complaint to be withdrawn and discharged the accused, the 
District Magistrate could not revive the case against the accused— 25 
W R 64 

But where the complaint was withdrawn, because there was no 
■sanct on (the case being one in which a sanction was necessary), and the 
accused was discharged, the complainant was competent to lodge a fresh 
•complaint after obtaioing the necessary sanction — 22 Bom yri 

Compensation — Compensation can be awarded under sec 250 to 
cn accused who is acquitted under this section after withdrawal of com 
plaint — 1883 P R 24 The lulingsin 1888 P R 19 Ralanlal 462 , 1870 P 
R 26,1871 P R j6, and r A W N 155 are no longer good law, since 
they were decided under the earlier Codes which awarded compensation 
only in the case of acquittal under section 243 or 247, and not under sec 
248 In the present Code, sec 250 ts comprehensive enough to apply to 
any acquittal including an acquittal under this section 

249 In any case instituted otherwise than upon com- 
plaint, a Presidency Magistrate, a Magts- 

Power to itop pro- . 

•ceedin? when no com- trate Of the hrst class, or With the 

pUlnant 

previous sanction of the District Magis- 
trate, any other Magistrate, may, 'for reasons to be recorded 

36 
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by him, slop the proceedings at any stage without 
pronouncing any judgment either of acquittal or conviction, 
and may thereupon release the accused. 

Where upon a report of the Police that one J had given false informa- 
tion to the Police against certain persons, a Magistrate ordered the pro* 
secutionofj under sec. 182 I. P. C, but subsequently upon receipt of 
another report in another case that the information given by J was true, 
he ordered the summons issued for the attendance of J to be cancelled, 
it was held that the Alagistrate had full power to cancel the summons 
under this section — 1 P. L. T. 28. 

An order under this section neither amounts to an acquittal nor ton 
discharge. Since it does not amount to an acquittal (see Evplanaiion to 
sec. 493) it does not bar further proceedings in accordance with Uw*— 1913. 
P. R. 9. And since it does not amount to an order of dismissal of complaint 
no order can be passed under sec. 437 (now 436) directing further inquiry 
— //W. 

I'rivoloiis Accusations in Suvwtons and IVartani Cases. 


250. (i) Ifi in any case 
instituted by 

Frivolous a«. 

or vexotioui Complaint as 

■eeuiatlon, . , . , . 

denned in this 
Code, or upon information 
piv'cn 10 3 policc-oniccr or to 
a Magistrate, a person is 
accused before a Magistrate 
of any offence triable by a 
nfagistrate, and the jMagis- 
irate by whom the case is 
heard discharges or acquits 
the accused and is satisfied 
tliat the accusation ap.-iinsl 
him was frivolous or vexatious. 


260. (i) If, in any case 

instituted upon- 
FoUe. Irivol* , . , , 

out or vciallous C O IT) p I 3 I H t 
•ecuratlonf, 

• • • or Upon 
information given to a police- 
officer or to a Magistrate, one 
or more persons is or are 
accused before a Magistrate 
of any ofTence triable by a 
Magistrate, and iJje jMagi-- 
trate by whom the case i-* 
heard discharges or acquits 
all or any of tlic accused, and 
is of opinion that the accusa- 
tion against them or any of 


the Magistr.ate may, In liis them was false and either 
discretion, by his order of frivolous or xtxaSicus, the 


discharge or acquittal, direct Magistrate may, by his order 
the person upon whose com* of discharge or acquiltal, tf 
plaint or information the the person upon whose cotn~ 
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accusation was made to pay 
to the accused, or each of the 
accused where there are more 
than one, such compensation, 
not exceedin;» fifty rupees, as 
the Magistrate thinks fit 

Provided that, before 
making any such direction 
the Magistrate shall — 


(n) record and considler 
any objection which 
the complainant or tn 
formant may urge 
against the making of 
the direction, and 
{h) if the Magistrate 
directs any compensa* 
tion to be paid, state 
in writing, in his order 
of discharge or 
acquittal, his reasons 
for awarding the com- 
pensation 

(2) Compensation of which 
a Magistrate has ordered pay- 
ment under sub-section (i) 
shall be recoverable as »f it 
were a fine 

ProMded that, if it cannot 
be recovered, the imprison- 
ment to be awarded shall be 
simple, and for such term, not 


platnt or tnforvintton the 
accusation was made ts fire- 
sent, call upon him fotihwith 
to show cause why he should 
not pay compensation to such 
accused or to each or any of 
such accused when there are 
more than on* or, if such 
person is not present, dti ect the 
issue of a summons to hint 
to appear and show cause as 
aforesaiet 

is) The Magistrate shall 
record and consider an} cause 
winch such complainant or 
informant may show and tf 
he ts satisfied that the accusa- 
tion was false and either 
frivolous or vexatious may, 
for reasons to be tecorded, 
direct that compensation to- 
such amount not exceeding 
one hundred rupees or, if the 
Magistrate ts a Magistrate of 
the third class, not exceeding 
fifty rupees, as he may deter- 
mine, be paid by such com- 
plainant or informant to the 
acatsed or to each or any of them 

(yA) The Magistrate may, 
by the order directing pay metit 
of the compensation under sub- 
section further order that, 
in default of pay merit, the 
person ordered to pay such 
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by htm, stop the proceedings at any stage without 
pronouncing any judgment either of acquittal or conviction, 
and may thereupon release the accused 

Where upon a report of the Police that one J had given false inlorma 
tion to the Police against certain persons, a Magistrate ordered the pro 
secutionofj under sec 182 IP C, but subsequently upon receipt of 
another report in another case tha» the information given by J was true, 
he ordered the summons issued for the attendance of J to be cancelled 
It was held that the Magistrate bad full power to cancel the summons 
under this section — i P L T 28 

An order Under this sect On neither amounts to an acquittal nor to a 
discharge S nce it does not amount to an acquittal fsee Explanation to 
sec 493) It does not bar further proceedings in accordance with law— 1913 
P Rq And since It does not amount toan Order of dismissal of complaint 
no order can be passed under sec 437 (now 436) directing further mqu ry 


Frivolous Accusuttons tn Summons and Warrant Cases 
250 (i) Iff in any case 250 (l) If, m any case 

instituted by instituted upon 

Frivolous , . FsUs Irivol* • _ 

«r vexatious COmplamt as «us or vexatious COmplaini 
accuestlon i c- a . accuealtoBs - » . 

defined m this • • # or upon 

Code* or upon information information given to a police 
given to a police officer or to officer or to a Magistrate, one 


a Magistrate, a person 


or more pet sons is or are 


accused before a Magistrate accu'ed before a Magistrate 
of any offence triable by a of any offence triable by a 
Magistrate, anef the Magis- Magistrate, and the IVfagis 
trate by whom the case is irate by whom the case 
heard discharges or acquits heard discharges or acquits 
the accused and is satisfied alt or any of the accused, and 
that the accusation agimst is of opinion that the accusa* 
him was frivolous or vexatious, tion against them or any of 
the Magistrate may, in his them was false and either 
discretion, by his order of frivolous or vexatious, the 
discharge or acquittal, direct Magistrate may, by Ins order 
the person upon whose com of discharge or acquittal f 
plaint or information the the person upon whose com- 
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accjjsalion was made to pay 
to the accused or each of the 
accused where there are more 
than one, such compensation, 
not exceeding lift) rupees, as 
the Magistrate thinks fit 

Pro\ided that, before 
making; any such direction 
the Magistrate shaJl — 


(rt) record and consider 
any objection which 
the complainant or in« 
formant may urge 
against the making of 
the direction, and 
ip) if the M ag IS t ra t c 
dirccls anycomp“nsa* 
tion to be paid, state 
in writing, in his order 
of discharge or 
acquittal, his reasons 
for awarding the com* 
pensation 

(2) Compensation of which 
a Magistrate has ordered pa>- 
ment under sub section (1) 
shall be recoverable as if it 
were a fine 

Provided that, if it cannot 
be recovered, the imprison 
ment to be awarded shall be 
simple, and for such term not 


platnt or information the 
accusation u.as made is pre 
sent, call upon him forth oith 
to sho V cause ‘vliy he should 
not pa\ compensation to such 
accused or to each or any of 
such accused when there are 
more than on-, or, if suck 
person ts not present, direct the 
issue of a summons to hint 
to appear and sho v cause as 
aforesaid 

(2) The Magistrate shall 
record and consider any cause 
•vhteh such complainant or 
informant may sho v and tf 
he ts satisfied that the accusa 
tion xvas false and either 
frivolous or vexatious may, 
for reasons to be recorded, 
direct that compensation to- 
such amount not exceeding 
one hundred rupees or, if the 
Magistrate is a Magistrate of 
the third class not exceeding 
fifty rupees, as he may deter- 
mine be paid by such com 
plxinant or informant to the 
accused or to each or any of them 

{2 A) The Magistrate may, 
by the order directing payment 
of the compensation under sub* 
section (2) further order that, 
in default of payment, the 
person ordered to pay suck 
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exceeding thirty days, as the compensation shall suffer swiple 
Magistrate directs imprisonment for a period not 

exceeding thiity days 

(^ 5 ) When any person ts imprisoned under sub section 
{2A)f the provisions of Sections 68 and 6 g of the Indian Penal 
Code shall, so fat as may be, apply 

ipC) No person who has been directed to pay compensation 
under this section shall, by reason of such oider, be exempted 
from any civil or criminal liability in respect of the complaint 
made or mfoimation given by him 

Provided that any amount paid to an accused person undei 
this section shall be taken into account in awai ding compensa 
tion to such person in any subsequent civil suit ; elating to the 
same mnttei 

(3) A complainant or informant who has been ordered 
under sub section (21 by a Magistrate of the second or third 
class to pay compensation or has been so ordered by any other 
MagisUate to pay compensation exceeding fifty tupees ma> 
appeal from the order, in so far as the order relates to 
the payment of the compensation as if such complainant 
or informant had been convicted on a trial held by such 
Magistrate 

(4) Where an order for payment of compensation to an 
accused person is made in a case which is subject to appeal 
under sub section (3), the compensation shall not be paid to 
him before the period allowed for the presentation of the 
appeal has elapsed, or, if an appeal is pre'ented, before the 
appeal has been decided, where such older is made in 
fi case zuhich is not so subject to appeal, the compensation shall 
not he paid befoic the expiration of one month from the date 
of the order 

(5) At the time of award- (5) (Omitted) 
ing compensation in any sub 

sequent civil suit relating to 
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the same matter, the Court 
shall take into account any 
compensation paid or recover- 
ed under this section 

Chaepe —The whole section has been redrafted ‘by sec 69 of the 
Criminal Procedure Code Amendmeot Act. 1923 The principal changes 
introduced are the following — 

(1) The words '‘frivolous or vexatious" occurring in the old seclioir 
have been substituted by the words ‘false and either frivolous or vexa- 
tious" 

(2) Under the old law the camplimant was forthwith ordered to 
pay the compensation under the present law the Magistrate will call 
upon him to show cause "The procedure in awarding compensation 
has b*eT» more clearly laid down by directing that a Magistrate in his 
order of dischtrge or acquittal mty call upon the complainant to show 
cause why he should not pay compensation and that he shall then 
consider and record any cause shown and pass such orders as he sees 
fit* As the section IS worded under the old law, the order to pay com- 
pensation IS part of the order of discharge or acquittal, and the record 
and consideration of objections is to precede such order The proce- 
dure now proposed is more \og\ziV —Statement of Objecti and Reatont 
(19T4) Moreover, the old law did not provide for the case where the 
complainant was absent at the time the judgment was delivered , now, 
power has been given in such a case to summon hina to appear and 
show czviit—Refiort of the foint Committee {\^n) 

(31 The limit of compensation has been increased from Rs 50 to 
Rs. too unless the Magistrate is a Magistrate of the third class *‘VVe 
think that this increase is amply justified by the present day conditions 
We do not think that this increase will, having regard to the provisions 
of section 404, make orders under section 250 appealable where they 
are not so at present’ the Select Committee of igi6 

(4) Under the old law, the Magistrate could order imprisonment 
only after failure to recover compensation, but he could not award im- 
prisonment in default in the very order directing compensation , under the 
new sub section (2A), the Magistrate has now been empowered to award 
such imprisonment m the order Itself 

' 5 ) Subsection (2) of the old section, which provided that compen 
sation should be recoverable as if it were a fine, has been omitted as it 
IS provided for in sec 547 The proviso to sub section (2) of the old 
*ectton has now been re enacted as sub section (2A) with some alterations 
Sub section (2B) is new 
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(6) Sub section (2C) is new, and the proviso to this sub section is 
the same as the old sub section fs) 

{7) An appeal shall now lie from the order of a ist class Magistrate 
if he awards compensation exceeding fifty rupees See sub section (3) 
‘Under the old law, no appeal lay from the order of a ist class Magistraie 
(8) Subsection (4) has been amended to specify the lune for payment 
of compensation where the original case is nonappealable "The amend 
ment which we propose at the end of sub section (4) is to provide for 
cases in which, though there cannot bean appeal, the acquittal or dis 
charge of the person to whom compensation has been awarded may be 
set aside in revision The period of one month which we have allowed 
should be ample to admit of application being made to the superior 
Court ’ 0/ //ig Select Committee of 1916 

■Scope — The words ‘any case’ show that the provisions of this section 
are not confined to offences punishable under the Penal Code alone 
but extend also to offences punishab e under special laws— 4 N W P 
H C R 94 Contra^ li, W R 57 

‘Instituted upon complaiut’ etc —The operation of this section 
IS restr cted to ca^es instituted by conplaint as defined in the Code 
or upon information given to a Police Ofiicer or to a Magistrate It is 
clear that it will not apply to a case instituted on a police report ox on 
information given by a Police Officer — at CAL 979 It is inapplicable 
to the case of a complaint lodged by a Police Officer as such— 5 C \V N 
370 , 31 CAL 979 , 1879 P R 16 , 7 C \V N 206 

A case insueuted by the Police on a complaint to them or upon evi 
dence obtained on an inquiry conducted by them, is not instituted upon 
complaint within the meaning of this section—6 ALL 96 , i P L / 106 
But if the case is originally based on tnforimttion given to a Police 
Ofiicer, this section applies although the case nas ultimately instituted 
upon a Police report— 14 C W N 326 

When a Police officer files a formal complaint in a non cognizible 
case, the Magistrate can award compensation if the case is false— 26 
BOM 150 

Complaint under Cattle Trespass Act —This section applies to a case 
in which a false and frivolous complaint has been made under the 
Cattle Trespass Act Under section 4 (o) of the present Code the word 
"offence" includes in act in respect of which 1 complaint may be made 
under Sec 20 of the Cattle Trespass Act If such complaint is false 
and frivolous or vexatious compensation may be awarded— 29 MAD 
517 The rulings m 18 ALL 353, 13 CAL 304 22 CAL 139, 23 CAL 
S48, g MAD 102, and 9 MAD 374 decided under the Code of 1882, 
arc no longer good law 
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Complaint to a Village MagtsUate — A complaint of a non bailable 
offence to a Mlhge headman who is bound to report the substance of the 
information to the Police under sec 45 (c) is an ' information to a Police 
Officei’ wiihm the meaning of this section and if on such information 
the Police charged the accused md the Magistrate found the charge 
to be false and vexatious he could order compensation under this section 
— 39 Mad 1006, 4 L W 7^ , 32 M L J 78 , 1917 M W N 156 If 
however the information preferred to the village Magistrate is one 
which he IS not bound to report to the Police the preferring of such 
information doss not amount to information to the Police within the 
m*aning of this section, and no compensation is awardable if the 
information proves 10 be false— 25 Mad 667 

Case instituted under sec 4^6 — Where a case is institu ed under sec. 
476, at the instance of a person, u cannot be said to have been instituted 
either by CO nplaine of that person, or by information given to a Police 
Officer or to a Magistrate — 14 Bom L R n66 

Information given throu$h another — Where a person gives infnrma 
tion to another to (he effect that a certain constable has committed 
extortion, intending that a complaint should be mad* on Ins behalf 
to a Magistrate, and the comp'amt was subsequently dismissed as fri> 
volous, It was held that such person was liable to give compensation 
to the accused, and the fact that he utiliz'd another in giving the tnfor 
mation was immaterial— 40 All 79 But m 12 S L. R 76 it is held 
that this section does not warrant an order to pay compensation against 
a person who only instigates the giving of false information but who 
does not himself make the complaint or give the information to the 
Police 

‘Accnsed of aa offence — An institution of proceedings under Chapter 
VIII IS not an accusation ol ■\ti offence, and this seciion does not apply 
if the accusation proves to be false — 25 Bom 48, All 365, 3d All 
743 7 A L J 743 , 189G P R 4 1902 P R 33 , 20 A L J <124 21 A, 
L J 207 

Similarly, an application for maintenance under sec 48S is not a 
complaint of an offence (the refusal to maintain wife not being an 
'‘offence) and no compensation can be awarded if the application 
proves to be false -6 M L. T .61 

The use of a house as brothel is not an offence, and a complaint as 
to such use of a house IS not n complaint of an offence Nocompensa 
tion can therefore be awarded if the complaint is frivolous or vexatious 
— ^ S L R 254 

An order for compensation carnot be made in regard to a complaint 
onder sec 2 ofthe Workman* Breach of Contract Act (\I 1 I of 1S59), 
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because neglect or refusal to perform work is not an offence — 4 C W, 
N 253 , Ratanlal 617 , 4 Mad 234 See also 41 All 322 

Section 28 of the Bombay Public Conveyances Act provides a summary- 
remedy for the recovery of the legal fare of a public conveyance, and 
a complaint under that section i& not a complaint in respect of an ojfence 
within the meaning of this section A Magistrate has therefore no power 
to make an order awarding compensation under this section in respect 
of such a complaint — 44 Bom 463 

“Triable by a Magistrate —This section applies only where the 
offence is triable by a Magistrate and not where the offence is tnable 
exclusively by the Court of Session but is actually tried by the Magis 
trate— 2 Weir 315 , 1902 P R 26 , 19 Bom L R do , i Bur L J 38 , 
20 A L J 433 Even if the Magistrate tries an offence triable by the 
Court of Session, by virtue of his powers specially conferred upon nim 
under sec 30 and discharges the accused on account of the charge 
being vexatiousi he cannot award compensation to the accused— 1902 
PR 26, 2^Vefr3t5, Ratanlal 961 , 1902? R 14, 40 All 615 , JpJp' 
P R 15 , 1919 P R r But where the facts m a case showed that the 
offence was triable by a Court of Session only, but the Magistrate regard* 
ing It as failing under a different head of offences triable by him tried 
the case and m dismissing the same awarded compensation to the 
accused, /leMthat the procedure was not illegal— 45 Mad 29 

Sammary cases —Compensation may be awarded even if the case is. 
triable summarily — ii Mad 142 

The Magistrate by whom case is heard — An order of compensa* 
tion can be made only by the Magistrate who hears the case— 12 A W. 
N 58 The substitution of the word ‘heard* for ihe word ‘tried’ occurring 
in the Code of 1872 renders a complete trial no longer necessary , aa 
order for compensation can be made after hearing only a part of the 
case, but evidence must be heard— /o W R 61 A Magistrate who has 
heard nothing of the case except the complainant’s plea against the^ 
order, can not make ao order under this section— i? A W N 58 

‘The Magistrate by whom the case is heard does not include nn 
Appellate Court Such a Court in setting aside a conviction cannot 
order the complainant to pay compensation— 39 Cal 157 (overrumg 14 
C W N 2i»).3Bom L R 84* . 7 Bom L R 998 

Where part of the evidence was heard by one ATigistrate and then 
the case was made over to another Ma{,istrate under section 346 md 
the litter Magistrate heird the rest of the evidence and deeded the case, 
tint the htter Magistrate wis competent to order compensation — 19« 

A L J 651 
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Dischitreei or ftcqoits the oecoted —The word 'hetrd' shows that 
the case must proceed as far as hearing If a compUmt ts summatily 
dismissed under sec. 203, without issue of process, such a dismissal is 
not an order of discharge or acquittal within the meaning of this section 
—29 All t37it897 P R 14, even though the accused is present with 
out issue of process, compensation cannot be awarded-'i9o6 P R 3 

An order for compensation may be passed where the accused is 
acquitted under sec 245—6 Ca' s8t, S Mad 3S1 , 10 Bom 199 , or 
under sec 247—1888 P R 14 , 4 A W N itj , it A, W N 120 
or under sec 24S — 18S3 P. R 24 (see notes under sec 248) But com 
pensation cannot be awarded when the case 11 compounded, because 
there is neither discharge nor acquittti And though the accused is 
acquitted after composiiion, such an acqu tlal is not one contemplated 
by this section— Raianial 9 j 7, to Bom L R 1056 , Ratanlal 700 7C P 
I.. R 2 , t8SS P R 19 , igto P R 30 

In order that compensation may be granted 11 is necessary that 
there must be a complete discharge or acquittal If the accused 
IS charged with more ofTences than one, he must be discharged. 
or acquitted of alt the olTences a discharge or acquittal m respect of one 
of the offences 1$ a partial discharge and cannot entitle the accused to 
compensation— 24 Cal 53 40 All 6to . 12 S L R $7 If there are 

several accused, and som* only of them are acquitted or discharged, the 
complainant may be ordered to pay compensation only to those who have 
been discharged or acquitted but not to the others— 3 Mad 381, 1877 
P R 15. 

Moreover the provisions of this section as to compensation can only 
applyto cases where (he order of discharge or acqu tlal is legal — (tpoo 
1902) L B R 44 

False and friTolons or vexatione — Under the old law, if the charge 
was frivolous or vexatious, this was sufficient to entitle the accused to 
compensation and if over and above the charge was false as well, the 
actttsid ■*{&% equaWy tnVnled tcvnvpfnwatyn — 3t>Ca\ aa3 

5 Bom L R 128 21 Mad 237 , 26 All 513 , 37 Bom 376 . *903 P L 

R 156 1914 U B R 3rd Qr 31 Under the present law, the charge- 
must be false, besides being frivolous or vexatious Tne rulings in 34 All 
354 and 4 Bom L R 645 (where it was ‘'eld that this section did not 
apply if the charge was false) are now overruled 

In a Burma case it was erroneously held that it was sufficient to make 
the complainant liable to pay compensation if the charge was false, even 
though It was neiihcrfrivolous nor vexatious — tpCrLJ 172 (Bur) This 
IS incorrect * We do not th nk that the procedure of section 2jO si ojld 
be used m every false case unless the case is aho either frivolous or 
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vexatious In more serious cases it is desirable that the Magistrate 
•should act under section 476 with a siew to the institution of a prase 
c\iUon"—liepott of the Joint Committee (1922) 

If a charge is neither false nor fnvolou-i, the Magistrate Is not justified 
tn awarding compensation — 1919 P L R 41 

The word ‘vexatious’ indicates an accusation merel> for the purpose of 
annojance— 6 Cal 799 An accusation cannot be said to be vexatious 
unless the main intention of the complainant be to cause annoyance to the 
person accused— 11 S L R 55 A vexatious charge may be partly true, 
and the idea conveyed by the word is that the object of the person 
making the accusation should be pnmarily to harass the persons accused 
— 21 Cr. L J 226 (Nag) 

The word ‘frivolous’ means silly’ or ‘without due foundation’ — 21 
Cr L J 41 (Nag) Whether the charge is frivolous or vexatious is a 
question of fact to be decided by the Magistrate investigating the complaint 
—2 Weir ^19 But the knowledge and inteniion of the comolainant must 
be looked into Compensation should not be granted to the accused 'vhere 
the complainant did not v that his complaint was false and where 
nt IS clear that the tnientton of the complainant was not to vex or harass 
the accuscd—i ( S L R 55 

Where the complainant believed his case to be true at first, but 
subsequently after enquiries found that his belief had been proted to be 
untrue, it would be his duty frankl> to tell the Court that he had made a 
mistake, and if he om ts to do so it would show unwarrantable malice on his 
part and he would be liable to pay compensation — 19 Cr L J 172 (Bur) 

“By his order ' —The order calling upon the complainant to show 
cause must be made in the same order by which the Magistrate acquits 
or discharges the accused Thus, where the accused was discharged, 
and in the order of discharge a conditional order for compensation was 
passed subject to the complainant showing cause, and the order of 
compensation w as made absolute on a subsequent dty to which the case 
was adjourned for the complainant to show cause, it was held that both 
the orders were passed at one proceeding and were not illegal— 36 All 
132, 18 C W. N 702, 7 S L R 123, as A W N 214, (1916)2 
"M W N 159; 1917 PR 3f . 22 Rom L R 184 , 8 Bom L R 847* 
What IS intended bj the Legislnture is that the order of discharge and 
the order directing compensation must be made m one continuous 
proceeding, and not m two separate proceedings Therefore where the 
■Magistrate at the time of discharging the accused made no order as to 
compensation, but on a subsequent daj ordered tint the complainant 
should pay compensation, the order was illegal, because it was not passed 
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in the samt proceeding m which the accused was discharged — 25 All 
3«5 I 34 All 354, 1905 P R 57, 38 Cal 303 . 10 N L R 8 

The complainant must be given an opportunity to show cause and 
the Magistrate cannot make the order absolute owing to the absence of 
the complainant— 1 r A \V N 63 , iS C W N 1377 Under the 
present law, if the complainant is absent, summons may be issued to him 
to show cause 

Who can he ordered to pay compensation —Public officers are not 
exempted from the liability to paycompensation for frivolous and vexatious 
complaints— 2 Weir 317 A Police Officer who lays information before 
■the Magistrate in a non cognizable case prefers a complaint within the 
meaning of this section and if hts complaint be false he may be ordered to 
pay compensation— 26 Oom 150 , 6 S L R 82 

Where a Municipal peon under sanction of the Municipalit> charged 
a certain person of an offence which was found to be false the order of 
the Magistrate directing the peon to pa) compensation to the accused 
-was held to be legal — Rata nUl 309 

Where certain persons gave information as witnesses of an ofi’ence 
to a constable, and upon the constables information to the Sub Inspector n 
case was instituted which was afterwards found to be false, that 
those persons could not be orderd to pa) compensation, because the) 
were not the *'per<ons upon whose informa'ion the accusation was made ' 
vMthm the meaning of ih s *ection-»3 SLR j66 This section is a 
penal one and should be construed strict!) There is no authority for 
introducing into it words which would extend the liability to pay compen 
sation to individuals other than the actual complainant or person who 
gives the information on which ihe case is instituted— /Aid This section 
does not warrant an order to pay compensation against a person who 
only instigates (he giving of false information but who does not 
himself make the complaint or give the mformati n to the Policp Officer 
— 12 S I R 76 But see 40 AH 79 cited at p 567 on/e 

Where a process server reported to the Court that he was obstructed by 
the accused in executing a wnt of attachment and a report was thereupon 
■made b) the Court to a Magistrate, and the Magistrate found the 
case to be false and directed the process server to pay compensation to 
the accused it was held that the order of the Magistrate was wrong 
because the process peon was not a complainant within the meaning of 
this section— I Bom 175, 56 All 1S3 

A person preferring a complaint on behalf of another is not ! able lo 
pay compensation A master prefemng a complaint on behalf of his 
-servant, 1869 P R 24, or a servant prefemng a complaint on behalf of 
+1IS master, 1869 P R 61, cannot be ordered to pa) compensation 
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A guardian or next friend of a minor complainant is not liable to pay 
compensation — 1912 P W. R i 

Where a written complaint prepared by the Police Officer was sent 
through a constable to the Magistrate, the constable who was merely a 
bearer of the complaint, and acting under the order of his superior officer,, 
cannot be ordered to pay compensation — 21 M L J 844. 

To whom compensation to be awarded — Compensation is award 
able only to the person who had suffered from the accusation and not to 
his relatives— 1866 P R 89, 1866 P.R 97 , 1868 P R 24 

Where there are several accused and one of the accused is discharged 
on the ground that the complaint against him is vexatious, he can be 
awarded compensation but not the others — 1877 P R 15 5 Mad 381 
Sub section ( 2 ) — Record of objections etc — The Magistrate, before 
passing an order for compensation must co nply with the provisions of 
sub section (2) of this section , he cannot pass an order for compensation, 
without calling upon the complai"ant to show cause, and without record 
mg and considering any objection which the complainant may urge— 
Ratanlal 725 , 3 Weir 310 39 M L J 484 , 24 Bom L R 805 , 3 Bom 
L R 777 . 1906 U B R (Cr P C ) 51 , 1 P L T 558 24 0 C 261 3 
P L T 303 , if he omits to record the objections, it 13 more than an 
irregularity and cannot be cured by sec 537—1906 U B R (Cr P C ) 51 
Moreover a Magistrate should m his order awarding compensation 
state hts reasons why he deems the complaint to be vexatious, and should 
also state m his judgment the facts of the case with a criticism of the 
incidents involved in it — 10 C W N 544 

The complainant may show cause with reference to the evidence already 
recorded, but he cannot adduce further evidence This section does not 
require that separate proceedings should be held and fresh evidence 
taken- 18 A W N 198 But where the Magistrate discharged the 
accused after hearing only some of the witnesses produced by 
complainant, the Magistrate, before awarding compensation, ought to 
hear the remaining witnesses of the complainant— 44 Mad 51 

Amount and nature of compensatiou — The loss sustained or the 
inconvenience undergone by the accused ought to serve as a guide to the 
Magistrate m awarding compensation— 1 AWN 167 But he cannot 
impose more than Rs 50 (now Rs 100) — 1919 PR 15, and he cannot 
impose It as a fine otherwise than by way of compensation — 2 N W P 

H C R 430 

The iw^rd of compensation IS only by way of nmends to the accused 
and IS not a thing which ca 1 be cred ted to G iverninent — 1856 P R lo'i^ 
1869 P R I It IS not a fine but it is in ihc nature of damages for 
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malicious prosecution (and cmnot be credited to Goaernment) though it 
IS recoverable in a summary wn) asil it svcrc a fine— 26 Mad 127 

Sabsectioa (iA)— ImpriBonment in defanlt of compensation — 
If the compensation be not paid the Magistrate may send the complainant 
to jail , but before the complainant is thrown into prison the Magistrate 
IS bound to issue a u arrant for the let) of the compensation by distress 
and sale of the moveables of the complainant — 3L B R 32, 26 Mad 
127 Even if the person pleads that he has no moveables, a warrant 
-should still be issued— 26 Mad 127 In 33 W R 64 it has been held that 
if he pleads that he has no goods the Magistrate maj send him to jail 
Under the old law, an order for imprisonment could be made only on 
failure to recover the compensation Such an order could not be made 
allerrtaftvtljf m the order for pajment of compensation — 2 Weir 320, 
Ratanlal6ti 1933 P R tS t8 All 96 19 All 73 at Cal 979, 
iSpSP R 13 (l9f6) 2 M W V 159 21 Cr L J 226 (Nag) 18 Cr 
L J lot4(Cat) the order for imprisonment could not be made until 
some attempt was made to recover the amount m the manner provided 
forrecoverj of fine— 21 Cal 979 22 Cal 586 28 Cat 251, SC \V N 
2t3 , 18 All 96 , t9 All 73 18 C \V N 702 I P L T 558 , iS Cr L 
J 1014 (Cal) Under the new subsection (2A) the order for imprisonment 
can now be made m the order awarding compensation 

Sab Bectiott ( 2 C) —This section does not bar civil or cnminal 
proceedings The object of this section is not to punish the complainant 
but to award b) a summary order some compensation to the person 
against whom a frivolous or vexatious complaint is brought leaving it to 
him to obtain further redress against the complainant by a regular civil 
suit or criminal prosecution— 30 Cal 123 

Proceeding under seetton 4^6 — The / vim/ ( 1922) observe 
' In more senous cases it is desirable that the Magistrate should proceed 
under section 476 with a view to the institution of a prosecution 

A Magistrate who passes an order of compensation under this section 
can subsequently make a complaint (under sec 476) to prosecute the 
complainant for preferring a false charge under sec 211 I P C —21 Mad 
237 . 3 Weir 311 , 35 Bom 376 , 15 Bom L R 49 , 10 S L R 162 
15 W R 9 Similarly, where the Magistrate makes a complaint for the 
prosecution of a complainant under sec zii I P C fnr bringing a false 
■charge he is not precluded from passing an order under this section 

directing the complainant to pay compensation to the accused 1907 

P W R 30, igot P R 18 7S L R to Contra~2(t Cal i8r, 22 
Cal 586 But of course It is d scretionary with the Magistrate to make 
a complaint under sec 476 for prosecution of the complainant as well as to 
proceed under this section, and the question whether the discretion has been 
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nghtly exercised by the Magistrate depends upon the fads of the parti 
cular case If the false charge is of such a nature that a prosecution is 
necessary on the ground of oublic policy, the Magistrate would exercise 
his discretion wrongly in awarding compensation instead of making 
a complaint under section 476 But if the charge is such that no prose 
cution IS necessary, then the exercise of his discretion m awarding com 
pensation is proper — 27 Mad 59 See also 20 Cr L J 226 (Patna) 
[It should be noted that all these cases are cases relating to sanctioning 
prosecution (now abolished) under sec 195, but the principle of these cases 
applies also to the preferring of complaints under sec 476] 

Sabsection ( 3 )— Appeal —Under the old law, no appeal or revision 
lay from an order of compensation passed by a ist class Magistrate— 
1 Bom L R 350, 7 Bom L R 998, under the present law, appeal is 
allowed from an order of such Magistrate if the compensation awarded 
exceeds rupees fifty 

Notice to accused —Though there is no express provision that notice 
should go to the accused, still u is desirable that the accused should have 
notice 0! the appeal m order that he may have an opportunity of support 
ing the order passed in his favour— 29 Mad 187 28 M L J 204 But 
absence of notice to the accused will not vitiate the appellate proceedings 
and will not make the appellate order liable to be set aside— 33 Mad 89 
41 M L J 172 

Notice to Crown — But it is imperative that notice of the appeal 
should be given to the Crown under sec 422—29 Mad 187 , 4t M 
L J 172 

Revision —The High Court in revision can Set aside an order of 
compensation passed by a Magistrate, and can order repayment of the 
money paid — 1903 P R 29 • 1884 P R 14 , 1885 P P 12 * 

Death of party — If, pending the revision, the compliinant (i e the party 
who has been ordered to pay compensation) dies tho revision petition 
does not abate but may be continued by his legal representatives— rpoS 

P R 24 

Where after the passing of the Magistrate’s order the accused died, 
and the complainant applied to the High Court for revision, the High 
Court refused to pass any order because the accused could not be served 
with nonce— Ratanlal 634 
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Or TUb Trim, or Warrant-cases iiy Magistrytts. 

If 1 warrant case is tried is a summons cisc the procedure is illepil 
ind the conriction is liable to be *ct aside~29 Mad, 372 U in such triaV 
the .accused is acquitted under sec 24$. the order of acquittal will 11 best 
operate as in order of dischirpc under sec 253—6 A. W N 260 , S 
A \V. N 96 

The fict that .a summons mslcid of a warrant his been issued in a 
warrant case does not justify the procedure as in a summons case— 10 
.W. R 3« 

If a trial is commenced as a warrant case, it must be ended as a 
warrant ease and not as a summons case ; 1 sudden change of procedure- 
in the midst of a trial is illegal Therefore where a complaint alleged the 
commission of certain offences which are triable as warrant cases, and the 
processes issued to (he accused as well as the commencement of the 
proceeding showed that the accused were being tried for those olTences, 
but the Magistrate after taking the evidence of some of the witnesses for 
the complainant recorded an order that the offences as disclosed were 
triable as summons cases, and then he proceeded with the trial as m a 
summons case, without framing a charge, htld that the procedure 
adopted by the Magistrate was highly illegal and the trial should be set 
aside — 19 A L J 6 

The question whether a case is triable as a summons case or as a 
warrant case is to be decided by reference to the complaint and the 
notices issued to the accused and also to the commencement of the case 
under certain sections of »he Penal Code and not by reference to the 
particular sections under which the conviction takes place — 19 A L J 6. 

If two charges arising out of the same facts under the same circums- 
tances are framed, one of a summons case and another of a warrant case, 
the procedure should be that laid down for a warrant case— ii Cal 91; 

1915 M W N 546 

261 The following proceduie shall 
observed by Magistrates in the trial of 
warrant cases. 

In trying warrant cases, the procedure of this chapter must be stnctly 
followed The Magistrate cannot follow a procedure which had grown 
up by usage in the course of years, and which materially differs from that 
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rightly exercised by the Magistrate depends upon the facts of the pai 
cular case If the false charge is of such a nature that a prosecution 
necessary on the ground of public policy, the Magistrate would excrc 
his discretion wrongly in awarding compensation instead of maki 
a complaint under section 476 But if tlie charge is such that no pro: 
cution is necessary, then the exercise of his discretion in awarding co: 
pensation is proper— 27 Mad 59 See also 20 Cr L J 226 (Pain 
[It should be noted that all these cases are cases relating lo sanctioni 
prosecution (now abolished) under sec 195, but the principle of these ca: 
applies also to the preferring of complaints under sec 476] 

Subaection ( 3 )— Appeal — Under the old law, no appeal or revisi 
lay from an order of compensation passed by a ist class Magistrate 
I Bom L R 350, 7 Bom L R. 998, under the present law, appeal 
allowed from an order of such Magistrate if the compensation awardi 
exceeds rupees fifty 

NoUce to accused —Though there is no express provision that noln 
should go to the accused, still it is desirable that the accused should ha' 
notice of the appeal in order that he may have an opportunity of suppot 
ing the order passed in his favour— 29 Mad 187 , 38 M L J 204 B 
absence of notice to the accused will not vitiate the appellate proceeding 
and will not make the appellate order liable to be set aside— 33 Mad 8; 
41 M L J 172 

Notice fo CroMfi —But it is imperative that notice of the appe: 
should be given to the Crown under sec 422—29 Mad tS; , 41 ^ 
L J 172 

Revision —The High Court in revision can set aside an order f 
compensation passed by a Magistrate, and can order repayment of th 

money paid— 1903 P R 29 , 1884 P R 14 , 1885 P R 12, 

Death of party — If, pendingthe rexision, the complainant (t e the part 
who has been ordered to pay compensation) dies the revision petitio 
does not abate but ma) be continued by his legal representatives — xgo 
P R 24 

Where after the passing of the Magistrate’s order the accused died 
and the complainant applied to the High Court for retision, the Higl 
Court refused to pass any order because the accused could not be seraec 
with notice— Ratanlal 634 
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Ol Till Tl.UI Ol \VMlKA\r-C\SIS n MaGISTIUTI'; 

If ■» « ifTAfit f KC i» liltd A' A ♦u'nmifu r llw procedure n illeenl 
TO f ihe cootiction Inbic 10 I e »ft 1' Mad 3/2 If in sticti (rial 
llic 'iccu'^c J IS icq iitlr I nnilcf tre 245 ll r tvdef of arqu Ml! will it best 
cpcrilr 11 in order of discbirRc under ice 253— 6 A \V N s6o , 5 
A \V N* 9'j 

The fact tiul 1 iiimmoni inttci I ol a warrint Imlicen is'iied in a 
wirrant cave does not }ustif) the procedure 11 in 1 iiimmoni cise— 

\v n 31 

If 1 tfiil IS commence 1 as 1 warrmt cue it must be ended is 1 
warrant cue md not ns 1 summonscasc , 1 sudden chinfje of procedure 
in the midst of 1 irnl n illepil Therefore where 1 compliint illeRcd the 
commission of cerliin oflenecs which ire triiblc 11 wunnt ciscJ md the 
fifocesses issued to the iccused is well is the commencement of the 
proeeedinf; showed tint the iccused were beinjj tried for (hose olTeneei 
but (he ^!1Rlstfale ifier (iV np tlie csidencc of some of the witnesses for 
the fompla nmt recorded in order that the oficnccs is disclosed were 
inible IS summons cues md then he proceeded with the Irnl is in i 
summons else, without fnmnp 1 chirpe, /itU lint the procedure 
adopted by the Mipisirale w is h phi) illepil md the trill should be set 
isidc — >g A ly J 6 

The question whether i cue is ttnblc is a summons cise or ns 1 
w-arrant case 1$ to be ilccidcd by reference to the eomplatnt and the 
noficer issued to the accused nnd ilso to tl e ctfninirirce/ieM/ of the case 
under certain sections of ‘lie Pcml Code md not bj reference to the 

parliculir sections under which the fonric/ion tikes place— 19 A L J 6 

If two chirpes irisinp out of the same fids under the same nreums 
tances ire framed one of a summons cisc nnd another of i warrant case, 
the procedure should be lint laid down for 1 warnnt case— ii Cal 91 , 

1915 M W N 54G 

251 Tlic following proceduie sIiaII 
observed by Magistrates in the trial of 
warrant cases 

In trying warrant cases, the procedure of this chapter must be strictly 
followed The Magistrate cannot follow a procedure which had grown 
up by usage in the course of years and which materially differs from that 
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laid down m this chapter , such a procedure is more than an irregulantj 
and not curable by sec 537—17 Bom L R 490 The Magistrate cannot 
lollow an arbitrary procedure of his own See 1883 P R 29 

A Presidency Magistrate must follow the procedure laid down m this 
-chapter, subject to the special provisions of sec 362 as to the mode of 
taking down the evidence — Ratanlal 539 

‘Trial ’ when begins — ^The tml of a warrant case commences when 
the accused appears or IS brought before the Magistrate and the Magis 
trate proceeds to take evidence in support of the prosecution (sec 252) 
The words “claims to be tried” in sec 256 do not mean that no trial 
commences until after the accused refuses to plead or does not plead or 
claims to he tried— 3 L B R 280 But see 38 Mad 385 cited under 
■sec 254 

252 (i) When the accused appears or is brought 

Bvidence lor proaecu- before a Magistrate, such Magistrate shall 
proceed to hear the complainant (if any) 
and take all such evidence as may be produced in support of 
the prosecution 

Provided that the M agist fate shall not be bound to hear 
■anj' person as complainant tn any case in which the complaint 
has been made bj a Court 

I2j The Magistrate shall ascertain, from the complainant 
or otherwise, the names of any persons hkely to be acquainted 
with the facts of the case and to be able to give evidence 
for the prosecution, and shall summon to give evidence 
before himself such of them as he thinks necessary. 

Change -The proviso ha» been newly added by sec 70 of the 
Criminal Procedure Code Amendment Act, 1923 A similar change has 
been made m section 244, q v 

“Is brought before the Court’’ ^—U is imm.'itenal if the accused is 
brought before the Court by an lUegnl arrest Where a subject of a 
Native State commiting an offence m British territory fled to his own 
countr}, and the British Police, without the interiention of the State 
aulhonlies, pursued him ami arrested him in that Stale, it was htld that 
his illegal arrest would not vitiate hia subsequsnt trial and conviction— 1S99 
p R 6 , 7 Bur L R 60 

*Ilear t/ie complaint' —Hearing a complaint wilhm the meaning oi 
this section does not involve his eraimnattofi on oath, and a trial of a 
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warrant case IS not vitiated merely because it did not begin with an 
•exam naiiun of the comjiaint by the Court 42 M L J to8 

Taking evidence for the proaecutton — As soon as the accused is 
br mghl before the Maj^isirate he has a right to have the evidence against 
4iim recorded it as early a period as possi ]e , and the fact that there is 
■or mnv be a great body of evidence forth coming against him is not a 
£ood ground for his detention for an inordinate period 6 Afad 

It IS the duty of the prosecution to bring before the Court all the 
persons who are alleged or are known to have knowledge of the facts or 
•are likely to give important information — 10 Cal 1070, S Cal I2t ,,14 
All 521 , 15 All 6 . 14 Cat 345 If such witnesses are not called, without 
■suffluient cause being shown, the Court may properly draw an inference 
adverse to the prosecuti jn-~8 Cal t2t 

The Mtgistraie is bound to examine every one of the witnesses called 
Hjy the complainant— 4 Atad 329 , 1908 P W R. 3 , he cannot say before- 
'hand whether the evidence of a certain witness will be material or not — 
RatanUI 31 H' cannot refuse to examine any witnesses simply because 
their evidence will be a mere repetition of what has been already given 
by the other witnesses— 3 Cal 389, 2 Ail 447 But if the Magistrate 
considers the charge (0 be groundless, he can discharge the accused 
svithout examining all the witnesses (sec 353)— (1911) iM W N 149, 
Kaianlal 201 

An accused should be given, if he so desires, an opportunity to cross 
•examine the prosecution witnesses, even though a charge is not framed — 
•S C W N S38 But the prosecution is not bound to lender the witness 
for cross examination , the prosecution is not bound to do anything more 
-than make a witness appear in Court, so that the accused may cal] him 
or not as he likes -14 Cal 245 Moreover the prosecution is not bound 
to put such of those as he does not examine into the witness box to be 
-cross examined But he should not refuse to put into the box for cross- 
-exammation a truthful witness, merely because his evidence maybe 
favourable to the defence— 16 All 84 

SommOQiDg Tvitoesses — TheMagistrate has a discretion in summon 
ing witnesses, and he IS not bound 10 summon every person named as a 
witness for the complunant— 23 W R 9 The Maeistrate can use his 
discretion m sc ecting out of the list of witnesses, those who seem lobe 
necessar) and those who seem Jo be unnecessary Bu* the power ts to be 
exercised with caution and the Magistriie must see that there be no mis- 
carriage of justice by excluding an important witness— 12 A L- J 15 
After the witnesses in support of Ihc prosecution are heard, it is the 
<luty of the Magistrate to see that the prosecu'or is no' allowed to set 
•the Court on to a roammg mqu r), summoning persons in the hope that 
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something might be elicited which may help his case The prosecutor 
must come with his case fully prepared and there is no section in the- 
Code which authorises him to file a fresh list of prosecution witnesses— 
12 A L J IS 

When witnesses do not obey the summons the prosecution has a nght 
to call upon the Court to compel their attendance — 6 C \V N 548 
It IS not preper for the Magistrate to issue a warrant m the first in 
stance ^ it IS only when the summons is disobeyed that serious measures 
may be taken — 1907 P VV R 22 

I 

Process fee — There is nothing in this Code which enables a Magistrate 
to demand from even the complainant the expenses to be incurred by his 
witnesses though such a power is conferred by sec 244 (3) in a summons 
case— 8 N L R 65 The dismissal of a complaint in a warrant case for 
non payment of process fee is illegal— 2 Weir 323 

Inspection of documents —The accused is entitled to inspect all 
documents produced by the complainant as evidence against the accused 
and filed as exhibits, and not merely to get certified copies thereof— 1 
Bom L R 433 j But so long as the documents are not filed but merely 
in the possession of the prosecution the accused has no right to call for 
their production or to inspect the same until after a charge has been 
framed— 8 SLR 267 (cited under sec 257) 

263 (l) If upon taking all the evidence referred to 

Section 252, and making such examina 

DUcharffe ol accused \ r .1 , , 

lion (if any) of the accused as the Magis 
trate thinks necessary, he finds that no case against the 
accused has been made out which, if unrebutted, would 
warrant hts conviction, the Magistrate shall discharge him 
(2) Nothing in tins section shall be deemed to prevent 
a I\Iagistrate from discharging the accused at any previous 
stage of the case if, for reasons to be recorded by such Magis 
trate, he considers the charge to be groundless 

Procedure —The procedure prescribed by these sections should be 
strictly follovsed The Migistrate should first take tlie evidence of the 
complainant and his witnesses (sec 252) and if necessary examine tl e 
accused (sec 253) and then apply tie law to the criminal acts to find 
iviiciher there is pnma facte evidence then frame cliarges (sec 254) and 
xccuscd thereto (sec 255) and enter into defence (sec 

’’ Magistrate after examining the prosecution 

Utc accused and the witnesses for the. 



SEC. 253.] THE CODE OF CRIMINAL PROCEDURE. 


579 


defence (sec 256), v\ilhout having drawn up a charge and then dis 
chargd the accused under sec 253, the procedure was contrary to [aw 
and the accused should be treated as acquitted under sec 258 — 1883 P. 
R 29 In rS Cr L J 10061 however, where the fliagistrafe tallowed the 
same procedure as in the Punjab case, it was held that although the 
procedure adopted was highly irregular and unwarranted, still as the 
procedure was in substance that laid down in this chapter the omission to 
frame a charge and record a plea would not invalidate the order of dis 
charge Sec 535 (t) would cure the irregularity 

'TakiDg all the evidence" etc —A Magistrate is not competent to 
discharge an accused person until the evidence of all the witnesses named 
for the prosecution has been taken — 4 Mad 329 , 2 C L R 389 , 22 W 
H. 25 , 20 W R 67 , Ratanlal 2t , 1908 P W R 3 Although he has a 
discretion to summon or not every person named as a witness by the 
complainant— 23 W R 9, still he is not justified in discharging an 
accused person without examining all the witnesses who are present in 
Court— II C W N Ixxxiii If. however, upon examination of some of 
the witnesses, the Magistrate considers the charge to be groundless, he 
can discharge the accused under subsection (2) without examining the other 
witnesses— (1911) i M W N 149 

Where a case was transferred from a Bench of Magistrates, who had 
already recorded some evidence, to a Deputy Magistrate, the latter is 
bound to examine the evidence already recorded, and cannot discharge 
the accused without considering the evidence— 38 Cal 828 

Discharge — An order of discharge under this section does not amount 
to an acquittal, and the Sessions Judge can under section 437 (now 436) 
have the accused put upon his trial mspite of the discharge— 5 W R 
S8,4N W P H C R 23 

Orders vih\ch amount to discharge —Where a warrant case which can 
not be compounded, is compounded and the case dismissed, such dismissal 
amounts only to a dsscharga — i Boto 64 Rataalal 391 When a(t« the 
issue of process, the Magistrite does not think it proper to proceed any 
further, the termination of the proceedings amounts to an order of dis 
charge— 4 C W N 24-* Where no charge was drawn up, and the 
accused was not called upon to plead or enter on his defence, the 
release of the accused does not amount to acquittal but to a discharge 
under this section— 4 B L R App l 

Order of discharge xeken improper — A Magistrate ought not to 
discharge the accused merely because he was illegally arrested eg 
where the Police arrested him without warrant in a non cognizable case 
—Ratanlal 73 , so also a Magistrate ought not to discharge a person 
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merely because he has no junsd ction to try the case In such a case 
he ou^ht to proceed under section 346 — 2 Weir 323 

A Magistrate cannot d schar^e or acquit the accused upon withdrawal 
of complaint in a non compoundable case Such a procedure is alio ved 
tn summons cases, and not in warrant cases The Magistrate should 
proceed with the inquiry inspite of the withdrawal of complau t— 13 Bom 
600 , 37 Bom 369 Similarly a Magistrate cannot dismiss he complaint 
under this section if the complainant is absent) and the offence is a non com 
poundable one Such a dismissal is an application to a warrant case of the 
procedure of a summons case— 10 Cal 67, 4C W N 26, 20 C W 
N 698 , Ratanlal 524 , i C W N 57 But now see sec 259 under 
heading ‘ Scope of Section ** 

An order of discharge can be made when, according to the words of 
the section no case has been made out which it unrebutted would warrant 
the conviction of the accused , but when there is a body of evidence 
whi h it believed would justify a conviction, it is better to draw up a 
charge and dispose of the case finally, than to discharge the accused-^ 
1909 P W R 18 

An order of discharge cannot be made after a charge has been 
framed , such an order is erroneous and would amount to an acquittal 
under section 258— 1903 P R 14 

Fresh proceediugs —The dismissal of a comphmt or the d scharge 
of an accused person does not bar afresh cemplunt being entertained 
or a fresh inquiry held into the case agninst the accused , and it is 
not necessary that the previous order of discharge* must be set aside 
before fresh proceedings can be taken— R ttanlal 350 28 Cal 211 1 31 

Mad S43 

This power of revival of proceedings is vested m all Magistrates 
including the Magistrate who discharged the accused But Magistrates 
are bound to exercise due discretion, to take that discharge into account 
and to avoid any such oppressive proceedings as may either expose them 
to punishment under section 219 or 220 I P C or to a civil action on the 
part of the accused— Ratanlal 350 No rehearing should be made of a 
case which has been disposed of by an order of discharge by a Magis 
trite of CO ordinate jurisdiction, except where there has been a manifest 
error or miscirrnge of justice— 29 Mad 126 An order of disclnrgc 
pissed under th s section cannot be set aside and prosecution started 
afresh unless there ire new mitcrnls before the Magistrate which were 
not before hm formerlj, and unless upon those milcrnls there is u 
probability of the conviction of the accused pcrsons—23 Cr L J 236(Pat) 

Power of District Magistrata —Where in accused person his been 
Ascharged under this section, the Distnct Magistrate can himself hold a 
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further enquiry or can direct such enquiry to be held by a Subordinate 
Magistrate— 18 Cr L J 706 (AH ) ; 9 All S* , 14 Mad 334; 32 Mad 
220 , 20 W. R 46 ; 20 W R 47. Contra— 6 Mad 25. 

Sab sectioa (2) —When a Magistrate is reasonably convinced on what 
has been already deposed that a criminal charge cannot be sustained, he 
IS relieved from the necessity of going on with the trial and can discharge 
the accused -Ritanlal 201 , (tgn) 1 M W N 149 The Magistrate can 
discharge but not the accused ~6 W R 13 

IF the evidence recorded does not raise 2ny presumption that the 
accused has committed any oflence but merely leads to a doubr, the 
proper course would be to discharge the accused, and not to proceed to 
frame a charge— 1906 P, R 2 

Recording reasons —The Legislature does not render the writing 
of reasons necessary when the Magistrate discharges the accused person 
after he has heard all the evidence for the prosecution It is only 
when he discharges under sub-seciion (2) without hearing all the evidence 
that he IS bound to record reasons Out even in the former case the 
Magistrate should record his reasons, having regard to the fact that 
the order is not Rnal— 9 Dom L R 250 

254 ir, when such evidence and examination have been 
taken and made, or at any previous 

Chtree 10 b« tricn«<l ... .t 

whcnoircnesappcar* st'^ge Of the case, the Magistrate IS 01 
opinion that there is ground for presum* 
iiig that tiie accused has committed an off nee triable under 
this Cliapter, which such Magi'.trate is competent to try, 
a id which, in In'! opinion, could be adequately punished 
by him, he shall frame tn writing a charge ag.iiiist the 
rfccnsed. 

‘•Evidence and extraioalioo" -It is not necessary for a Migistrate 
to essmine mire witneses Ihm arc sufficient to convince him of the 
truihof (he chnrge, and with that view he cm put questions to the 
accused The ms'sers given to such questions will hive a grest effect upon 
the q icst'pn as t » the wiinesses to be exam oed for ihe prosecution And 
if on q lesti >ns put to (he accused, answers wh ch leave no doubt as to 
the comm ss on if the offence are elicited, the ^fa^;lstrate may frame a 
charge a ' 1 call upon the accused to pleid -3 M H C. R. App 2 

Chsrgei when to bs framed — It is not necessary that ihe Magi‘trate 
sh »uld wait tiU the whole of the evidence for the pro ecution has been taken ; 
Cf the words ‘or at any previous stage” ; the moment ihe stage is reached 
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'when there js ground for presuming that an accused person has commit 
ted an offence, the examination of the accused should be taken up, and 
the charge sheet diawn up, and the remaining witnesses for the prosecu 
tion should be examined— 8 A L J 707 

Charge to be framed -when offence appears proved — It is when the pro 
■secution has proved all the facts necessary to constitute the offence 
charged against the accused,- that a charge should be framed If the 
evidence recorded does not lead to any presumption that the accused has 
committed any offence, but merely raises a doubt, the Magistrate should 
give the accused the benefit of the doubt and discharge him under sec 
253 and should not proceed to frame a charge — 1906 P R 2 

If other offence is proved — If on the evidence a Magistrate finds 
that an off^ence different from the one expressly charged against the accused 
has been committed, he has power to frame a charge with regard to the 
other offence — 5 B H C R too, and need not dismiss the complaint with 
leave to the prosecution to institute a fresh and more comprehensive com 
plaint 8 W R 82 Thus, where a charge of defamation had been framed 
against the accused, and the complainant in her deposition further 
charged him with using criminal force, and thereupon the Magistrate 
tried him for both the offences, acquitted him of the former offence and 
convicted him of using criminal force , it was held that the proce 
dure was legal— 3 Bom L R 675 If, when a case is being tried as a 
warrant case and a charge is drawn up thereof it is intended to proceed 
against the accused for a further offence triable only as a summons case, 
that offence should form part of the charge--29 Cal 481 

•iVhtch such Magistrate ts competent to try and adequately pttnish' — 
Sec 25+ IS very restrictive, for it provides that the Magistrate shall try an 
accused person only for an offence which in his opinion can be adequately 
punished by him A Magistrate has to exercise a discretion m the matter of 
every complaint that is brought before him — 16 Bom 580 A Magistrate 
ought not to frame a charge under this section, if he is of opinion that he 
cannot adequately punish the offence— Ratanlal 499 > *9^5 U B R 33 
If the Magistrate is of opinion that he cannot adequately punish m the 
case, he can commit the case to the Sessions although the case may be 
exclusively triable by a Magi5trate~24 Cal 4*9 A case which 'ought to 
be tried by the Sessions Court within the meaning of Sec 207 is one 
which the Magistrate is not competent to try and adequately punish 
—4 Bom L R 85 But the more important consideration ofthetwo 

IS whcllicr the Magistrate can irj If therefore a second or third class 
Mak.istratc lias jurisdiction to try a case, he can frame a charge even 
though he intends to submit the case to the District Magistrate for 
punishment — 1905 U. B R 33 
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But m drawing up a charge, the most important consideration to be 
taken into account is — what is the offence disclosed It is the Magistrate’s 
duty to draw up a charge in accordance with the offence disclosed, and 
•not to consider such consequences as whether he can adequately punish 
the accused or whether he should send up the case to the Sessions — igoi 
■P R 1 , 1906 P R 2 

Charge —Cotiienis — A charge under this Section should allege all 
that IS necessary to constitute the offence charged, and all that is 
requisite in order that the accused may have notice of the matter with 
nvhich he is to be charged It should not allege positively anjthing of 
which the allegation in a positive form is not justified by tHfe materials 
before the Court — 18S9 P R 26 

Effect 0/ framing charge —Proceedings before a Magistrate in a 
warrant case under this chapter are only an inquiry until a charge is 
framed, and on a charge being framed become a trial — 38 Mad 385 
But see 3 L B R 280, cited under sec 251 

When a Magistrate frames a charge under ibis section he indicates 
thereb) that a prima facie case exists against the accused and he 
cannot acquit the accused or dismiss the case without hearing the 
prosecution and the defence evidence, he is bound to proceed with the 
case— 7 C W N 521 

Ontisston IJ frame charge — An omission to frame a charge according 
to this section would not invalidate an order of acquittal nor would render 
the acquittal equivalent to a discharge— 3 All 129 

255 (i) The cliarge shall then be read and explained to 

the accu*:ed, and he shall be asked uhetlier 

(Pl«8 , , - , . , 

he IS guilty or has any defence to make 
(2) If the accused pleads guilty, the Magistrate shall 
record the plea, and may in Ins discretion convict him 
thereon 

'flxplafaed' — The charge must 6e read oat and explained to the 
accused, and the record must show that ihe Magistrate has done so 
Where all that is found on the record is onl) a narrative by the Judge 
of what occurred and of the statements made by the prisoner, it cannot 
be inferred from the record that the charge has been explained to the 
accused as required bj this section — 7 Cal 96 The charge should be so 
explained to the accused that the Magistrate is sure that the accused 
has understood the nature ol it thoroughlj and it is then that his plea 
should be received — 5 Cal 826 If there are anj aggravating circumstances 
of the offence those circumstances should be set forth in the charge, 
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so that the accused person may know what it is to which he pleads guilty 
and the full effect of such plea, or m case he pleads not guilty, he may 
know what material facts be is called upon to rebut— Ratanlal 55 

Where the charge was not explained to the accused, the High Court 
set aside the conviction and ordered a new trial — 9 Mad 61 

Plea — An admission which does not admit nil the elements of a 
charge is not a plea of ‘guilty* to a charge Therefore where, m a case 
of murder, the pi isoner pleaded that he struck his wife with a dao but 
he did not intend to kill her, it was held that the acknowledgment can- 
not be treated as a plea of guilty, since the intention to murder is denied 
— 25 W R 23 

Where an accused person does not formally plead guilty, the fact 
that he throws himself at the mercy of the Court should not prejudice 
him— 12 C W N 140 

Piea of Pleader — A pleader cannot be called upon to plead under 
this section on behalf of his client, and it is improper for a Magistrate 
to act upon such plea, though made in the presence and hearing of the 
accused It would be more regular m form for a Magistrate to call 
upon the accused to say with his own lips \vheiher be denies the truth of the 
complaint— 6 Bom L R 86t But when the accused has been permitted 
under sec 20510 appear by a pleader the latter may perform all acts uhiclv 
devolve upon th^ accused m the course of the trial, and he can plead 
guilty or not guilty under this section— 6 S L R 206 

Record of plea —If the plea is not recorded, the conviction is liable to 
be set aside- 7 Cal 96 The Court must record the nctual words used, 
a narrative of what occurred and of the statements made by the prisoners 
is not a proper record oftheple'i— 7 Cal 96 If the statement of the 
accused is m a foreign language the Magistrate need not record it in 
the language m which il is made, but the record must be in the language 
in which It IS interpreted— 5 Cal 816 

Couvjction on Plea —In a warrant case although an accused can 
be convicted on his own plea of guilt) — t L B R 279 still a conviction 
should not be made unless there is evidence m the record to support the 
conviction It is highly improper in a warrant case to convict an 
accused on his own admi->sion alone without recording any evidence 
for the prosecution and without framing a formal charge— 29 i\fad 373 
Again in order that a conviction on a plea of the accused may be 
sustained it is necessary that the accused should admit in his plea 
all the elements of the offence If he admits that he killed the deceased, 
bur he denies ibat he had any intention of kiJJin/ her, ihe Magistrate 
cannot convict him on such statement. Such a confession docs noL 
amount to a plea of guilty— 25 W R 23 
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If the accus'd pen m a)miis some or ill of the facts alleged by (he 
ptosecution, but pleads ‘not guilty’ the proper procedure for the- 
Ma^iAtrate is to proceed to trial according to law, and not to convict him 
on the a itnission without taV Ok evidence— 9 Dom L R 1346 

If ihe accused pleads kuihy to I ne ofTence, the Judge cannot convict 
the accused f r another offen the accused pleads guilty to a 

charged murder, he cannot be roivicied for culpible homicide not 
amounting to murrler— 13 W R 55 


266 ^ fnaeise when a previous convict ton ts charged 
Procfdur* In eat* ai the provisions of Section 221, sub- 

previoot conviction. sectwn (7 . and the accused does not admit 
that he has been prevtousl} convicted as alleged in the charge, 
the Magistrate via), after he has convicted the said acaised 
under Section 2 $$ subsection (,?) or Section 2£8, take evidence 
in respect of the alleged previous conviction and shall record a 
finding thereon 


Tnis new section has been added by section 71 of the Criminal 
Procedure Code Amendme it Act 1923 

*We thnk that this addiiim ts necessary after section 35s, to 
provide fur a c^se where previous convict on is also charged Definite 
provision IS made for this in the case of Irmls before a Ct urt of Ses ion 
(see *ectio I 310), bu) II does n t seem to have been provided for by the 
Code in the case of a Ma(,i»i>aie s ttial "—Report of the Select Commitle 
of 1916 

“It was sugcesled to us that t> e new section 2 5A is unnecessary 
on the ground th^t though a proredu'e for the pri of cf pievions 
convictions IS necessary m i Se"ions Court to prevent the Jury or the 
Ass'ssors f om being p ej idited by anything ihey may hear as to the 
acciiseo’s prev ous recotd yet in warrant case« the same cons derations 
do not apply On the whole, lo^ever, we think the new section n ay 
serve a useful p irpose and we hive retained it ' — Report of the Joint 
Cominiltee of 1922 


256 (•) If file accused refuses to plead, or does not 

iilcrtd, or clairns to be- tried, he shall be 

Defence 

leq lire I t » st-ite at the commencement of 
the next hearing of the cise or tf the Magistrate for teasons to- 
be recorded in writing so thinks fit, forlhivilk whether, he- 
wishes to cross examine any, and, if so, which, of the 
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witnesses for the prosecution whose evidence has been taken. 
If he says he does so wish, the witnesses named by him 
shall be recalled and, after cross-examination and re-examina- 
tion (if any), they shall be discharged. The evidence of 
any remaining witnesses for the prosecution shall next be 
taken, and after cross-examination and re-examinalton (if any), 
they also shall be discharged. The accused shall then be 
called upon to enter upon his defence and produce his 
evidence. 

(2) If the accused puts in any written statement, the 
Magistrate shall file it with the record. 

Change The italicised words have been added m subsection (t) by 

section 72 of the Criminal Procedure Code Amendment Act fQZJ The 
'Bill of tg!4 proposed to add simply the word 'forthwith’ but the 
Select Cowiwr/fre 0/ /p/d added the remaimog words, observing • 

■‘We think that merely to insert the word ‘forthwith’ as proposed by 
this clause of the Bill, might m some cases ciose h.irdslilp to the .accused. 
We think that the ends of justice will be suft'iciently met if he is required 
to state, 'either forthwith, or if the Magistrate thinks fit, the commence- 
ment of the nest neanng o( the cnsc,’ whether he wishes to cross-eitamme 
or not. It may happen th.nt up to the time ofa chirge being /mined the 
accused is not professiomUy represented, and it seems re-asonable m 
such a case that he should be given until the next hearing to engage 
a pleader and decide what witness he will cross examine ” 

During the Debate in the Assembly a slight .alteration has been 
made in the arrangement of the word®, so .as ordinarily to give the 
.accused a right to postpone his decision as to the cross examination of 
the prosecution witnesses till the commencement of ibe next hearing 
of the case. 

Scope of Section —This section does not apply to proceedings 
under sec. no Though by section 117 the procedure prescribed for 
warrant cases is as nearly as possible to be followed in cases of security 
for good behaviour. It does not follow that that gixes a right to the 
ncciised person to further cross examine the prosecution witnesses on 
entering on his defence, when lie has once cross-examined them — 35 
Cal. 243 5 1916 P. R. I. 

Ttiis section does not apply to an inquiry into a Sessions case prior to 
commitment. In such inquiry the accused has no ngfit to cross-examine 
prosecution wiineises afier the charge is framed — 19 O C. 239 Sec 
notes under section 208. 
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This section applies to summary Inals (see sec 263) , and therefore in 
the trial of a warrant case under the sammiry procedure, the accused is 
entitled to cross examine the prosecution witnesses after the evidence for 
the prosecution is closed — i P L T 652 

Claims to be tried — As to the import of this expression see 3 L B R 
380 cited under sec 251 

Cross examination — Before framing of charge — Although the 
proper time to recall and cross examine the witnesses for the prosecution 
IS after the charge is read over to him and before he is called upon to 
mahe his defence still this section does not prohibit such cross examma 
tion the charge is framed— 21 Cal. 642 Opportunity should be 

■given to the accused, if he so desires, to cross examine the prosecution 
witnesses even though the charge is not yet framed 8 C \V N 838 

The fact that the accused has cross examined the witnesses for the 
prosecution before the charge is framed, does not deprive him of the 
right given him by this section of recalling and cross examining those 
witnesses after the charge is framed— 6 N W P H C R 284, 17 W. 
R 51 , 37 Cal 370 , 37 Cal 236 , 20 Cal 469 , 6 Bur L T 67 , 2 Bom 
L R 543 Although some cross examination has taken place before 
charge, this section permits a further cross examination expressly directed 
to the case framed and embodied in the charge— 21 Cal 642 Even 
when prosecution witnesses were cross examined by the accused before 
charge on the understanding that the accused would not require those 
witnesses to be recalled for further cross examination after the charge, 
•still the Magistrate cannot refuse the application of the accused to recall 
■and cross examine those witnesses after the charge is framed , but in 
such a case the Magistrate may direct that the accused should bear the 
■expenses of recalling those witnesses— 6 C W N 424 

Accosedfl right to cross examine —According to the plain language 
■of this section, the accused has a right to have the witnesses for the 
prosecution recalled and cross examined after charge — 7 C L. J 340 , 4 
Mad 130,1? L T 652; and tl is not necessity for the accused to 
show that he has a reasonable ground for exercising the right of recalling 
and cross examining the prosecution witnesses He is, as a viatter of 
right entitled to cross examine — 21 W R 29 , 25 W R 32 , and the 
Magistrate is not justified m refusing to recall the prosecution witnesses 
for cross examination, specially when the accused had not cross examined 
any witnesses before frame of charge — 5? L J 94 This tight to recall 
■and cross examine the witness is sery different from the request made by 
the accused to summon a witness uoder sec. 237 — I9\V R 53 Where 
there are seteral accused, each of the accused should be gisen an oppor 
tunity to cross examine A Magistrate cannot refuse to allow the 



588 


THE CODE OF CRIMINAL PROCEDURE. [SEC. 256 


further cross examination of the witnesses for the prosecution by one of 
the accused, on the ground that they had been cross examined by- 
another — iiC. W N cxi 

The tight referred to in this section is absolute and unqualified and is 
intended to apply only where the witnesses are still before the Court and 
before they have been discharged from further attendance Unner se^*.^ 
257, however, there IS a d scretion vested in the Court to resummon the 
prosecution witnes«es already examined , and where a wiine s has been 
allowed to depart under sec 256 on the representation of the accused 
that he IS not required, any further application to re cross examine him 
must be deemed to fall under sec 257 — 43 Mad 411 

MagisUatis duty to ask —Under this section, it is the du'y of the 
Magistrate, after a charge has been framed, to require the accn^cd to 
state whether he deques to cros« examine the pros cution witnesses 
already examined —27 Cil 370, and the Magistrate ought not to dis- 
charge the witnesses f ir the prosecution until the accused person has 
exercised or waived his right of cross examination— 6 N W P H C R 
2845 25 W R 48 , 14 C P L R 137 Omission on the part of the 
Magistrate to ask the accused whether he w shes to cro s examine will 
inval date the conviction, and the case will be retried from the point of 
framing the charge— 1914 P R 11 Omission to ask the accused whether 
he wishes to recall and cioss-eximine the prosecution witnesses and ihe 
rejection of the accused's application on the ground that it was too la e, 
would prejudice the accused in his trial— 22 A W N $ In 16 Cr L J- 
5 (Mid ) however It has been held that a failure to ask the accu ed 
whether he IS willing to cross examine is a mere iricgularity and the 
conviction IS not thereby vitiated 

Ad/Ournment — An accused against whom 1 charge was framed with-^ 
out any previous intimation, when required by the Magistrate to state 
he washes locroes examine, sud ibal be had no qaesuon at present 
but tl at time should be granted him for engaging a pleader and for cross- 
examining witnesses , «t was held that the application f r adjournment 
was reas nable under the circumstances, and o rght to be granted — 16 Cr 
L J 786 (Mad ) , 1916 P W R 14 , (1911I 2 M \V N 192 Th s is 
now made clear by the addition of the words “at the commencement of 
the next 1 earing of the case “ 

Mode of Cross ex xmtnatton — ^There is nothing in this Cofie to pre 
vent the icrused fn m cr >ss exam ning each witness immediately after 
the examination in chief , and he should be allowed to do sn, if he so 
wi»h s— U II R (189; *901)74 See also no es under sec 208 

If sttnuuons case irtt t as a'-vartant ease — ^Whcre an in(|uiry com- 
menced as a warrant case and the accused curtailed their cross examma- 
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tion of prosecution witnesses under ihe impression that they wou’d have 
a further opporitin ty if cross exnm ning them, but no offence triable 
as a warrant case lMvm< I een disclosed, the Magistrate clos d the case 
and convicted the accused it was held ihtt tt was the duty of the Magts 
traie to ahuw the accused an opportunity of completing the cross 
•examiaation before proceed ng with the case — 16 Cr L J 350 (Mad ) 
Similarly, where a Magistrate while trying a summons case aid a 
warrant case in one tr al under the warrant case procedure, d smissed the 
complaint in respect of the warrant case and proceeded with the complaint 
in respect of the summons case, and, on being requested by the 
accused 10 recall the prosecution witnesses for their further cross examina 
Cmn, refused to do sn, it was held that the refusal was illegal and the 
accused must certainly have been prejudiced by the same The privilege 
conferred by this section IS a substantial one and when denied it is for 
the prosecui on to shew that there was no prejudice->39 Mad 503 

Time of cross ezaminatioQ — [The following decisions were given 
under the Codes < f 1861 and 1872 —If an accused person desires to 
recall and cross examine the witnesses for the prosecut on, the tune at 
wh ch he should express such desire IS when the charge is read over to 
hm kt IS e tiled upon to make hts defence Cal 28, the most 

proper ind convenient time for the purpose of cross exam ning the 
witnesses foe the prosecution ts at the commencement of the defence, 
before the witnesses for the defence are examined-*22 W R 44 
But the accused may recall and errss examine the witnesses for 
the prosecuiion at any time while he ts engaged in hts defence, and before 
the trial closes — 6 N \V P H C R 27® can do so after the 

witnesses for the defence have been examined— 4 Mad 130 If 
however, (he accused refused to cross eximme the witnesses when he 
was given such opportuuity, and on such refusal, the prosecution 
witnesses were d scharged, the accused was not ent tied to have the 
witnesses resummoned far cross examination at a subsequent stage— 
2 All 253, 7 Cal 28] 

Under the present law (1882 and 1898 codes) the accused must 
cross examine the witnesses for the prosecution before he enters upon his 
defence But of course it is open to the Magistrate to allow cross 
examination at any subsequent stage, before <he case has been closed— 
37 Cal 236 See sec 257 It all depends upon the particular circums 
(ances of the case whether a belated application for recall ng witnesses 
' for cross examination should be granted or not But it cannot be allowed 
after the case IS closed — 21 M L J 283 

‘Any rematolog witnesses' —The words “any remaining witnesses' 
do not refer only to those witnesses who have been named by the 
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complainant under sec 252 (2) , these words are wide enough to include 
any witness who according to the prosecution is able to support us case- 
though he has not been summoned, provided he IS not sprung upon the 
defence all on a sudden, and sufficient opportunity is given to the- 
accused to prepare for the cross examination of such witness— ii Bom 
L R 1:53 

Discharge of prosecution witnesses —A Magistrate ought not of 
his own motion to discharge the witnesses for the prosecution until 
the accused person has exercised or waived his right of cross examination 
—6 N W P H C R 284 , 25 W R 48 Witnesses for the prosecution 
should not be discharged until the Court has ascertained whether their 
cross examination after the charge will be desired — 8 N L R 65 
Where it becomes necessary to adjourn the bearing, the Magistrate 
should inquire of the accused if he desires to exercise his right of 
recalling the witnesses for the prosecution or consents to the discharge 
of all or any of them If the accused consents to their discharge, he is 
not entitled to have them resummoned as a matter of right— 6 N W P 
H C R 384, 2 All 253 If the Magistrate did not so inquire, and 
there was no sufficient proof that the accused consented to the discharge, 
the accused would be entitled to have the witnesses, whom he desires to 
cross examine re summoned - 6 N W P H C R 284 

Expenses — Th s section gives the accused an absolute right to 
recall witnesses for cross examination at the expense of the prosecution, 
and It IS not open to the Magistrate to order the accused to pay costs 
for recalling those witnesses— 20 Cr L J 112 (Lab), tpoy P R 12 
A Magistrate cannot refuse to summon a witness for the prosecution on 
the ground that fees for his attendance were not paid — 4 C W N 351 

Defence — After the cross examination is over, the accused should 
be called upon to enter upon his defence It is not a proper procedure 
to call upon the accused to enter upon his defence before he has 
cross examined the witnesses for the prosecution —8 N L R 65 Under 
the earlier Code, the accused could cross examine the prosecution 
witnesses, -t/ii/if Ins defence Sec above 

Adjournment for defence — According to the provis rfsecs 256 
and 257, the accused is ci uiled as ■» matter of rif.i k for an 

adjournment, after a chxf framed ngunsi 1 le him 

to adduce evidence in s defence — i C W 

257 (0 the ftcr he Ins en n his 
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of cxaminalion or cross-examination, or tljc production of 
any document or otber Ihinp, the MaRistratc sliall is*ue 
such process unless I>c considers that such application should 
be Tcfuscd on the ptound ibal it is made for the purpose of 
vexation or delay or for defeating ttic ends of justice. Such 
ground shall be recorded by him in writing* 

Provided that when the accused has cross-examined or 
had the opportunity of cross-examining any witness after 
the charge is framed, the attendance of such witness shall 
not l>c compelled under this section unless the Magistrate is 
satisfied that it is necessary for tlic purposes of justice. 

(2) The Magistrate ma), before summoning any witness 
on such application, require that Ins reasonable expenses 
incurred in attending for the purpose of tlie trial be deposited 
in Court, 

}t } it tnltrtii uf-^n htt dtftn^e' —lM» only after the accused* 
has enterfd upon his defence that the Magistrate can m his discretion 
refuse ihe application of ihe accused on the eround that it is made for 
the purpose o( vexation or deta) or for defeating the ends of justice-* 
27 Cat. 370 

Issue of process —The language of this section is imperative. A 
Magistrate has no discietion (0 refuse 10 issue process to compel the 
attendance of any witness unless he consiuers that the application 
should be refused on the grounds specified in the section— 26 Com 418. 
The Magistrate must summon every witness named in the list. He 
cannot arbitrarily limit the number of witnesses to be examined— 26 Bom. 
418 Thus, where the accused put in a list of 73 witnesses, and the 
Magistrate ordered him to cue only 12 of them, it was held that the 
Magisirate's order was arbitrary and illegal— 31 Mad 131 

Once the Magistrate has issued summons, he is bound to assist the 
accused in enforcing the attendance of the witnesses If the witnesses 
do not obey the summons, the Magistrate cannot refuse to issue a 
second summons — 10 Cal 931 , 1884 P R. 2S ,6 C W. N 548 , Ratanlal 
594 , 4 All S3 , 1922 PLR6,9CWN ccxxix. It is the duty of 
the Court to see that the summonses and warrants are duly executed. 
If the witnesses do not attend, the accused can insist upon the court to 
issue fulther process Where the witnesses cited by the accused failed to 
attend, and it appeared that the summonses were not duly executed, but 
the Magistrate proceeded to give judgment remarking that it was the 
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business of the accused to take suitable steps for bringing his wi nesses 
before the Court, that the CO viction of the accused was illegal and 
must be set aside — 19 A L J 945 When onfc a C uit has is ucd a 
summons to a witness under ihis section, and the witness fa U to 
■appear, it is not justified in dispensing wiih the evidence of the w tness 
■on the ground that at the most he would merely support the accused m his 
statement— 1922 P L R 5 

Kefasal to Bnmmon witnesses —An absolute right of cross-examma 
tion of the prosecution witnesses is not conferred by this section— 20 Cal 
469 The Magistrate can refuse to allow the accused to recall such 
witnesses for cross examination, if he considers that it is made for the 
purpose of vexation or delay Or for defeat ng the ends of justice But 
It lies upon the party who thinks him»elf aggrieved to show that the ends 
of jMsnce have been frustrated in consequence of the refusal to recall the 
prosecution witnesses for cross examination — 20 Cal 469 

Wheie the witnesses for the prosecution were subjected to a very 
lengihy and strict cross examination before the framing rf ch»rge, the 
Magistiate was right in declining to re summon those witnesses, if he was 
of opinion that the appl cation to re summon the witnesses was miae for 
vexaiir n etc — Ratanlal 930 , 20 Cal 469 

What are not proper grounds for refusal —(1) The fact that the 
witnesses for the prosecut on had been fully cross exaii ined before is 
not by Itself a ground ofrefu at to resummon those witnesses, unless the 
Magistrate is clearly uf opinion that the appl cat on is made for vexation 
or delay —4 C W N 241 , 4 C W N 351 (2) A Magistrate cannot 

lefuse to summon w tnesses cued by the accused on the ground that they 
are implicated in the charge— 15 W R 7 ( 3 ) The Mag strate cannot 

refuse to summon the defence witnesses on the ground that they will not 
be able to give any reliable evidence one way or the other — (1911) 3 
M W N 192, because a Magistrate ought not to determine before 
hand what credit le would give to their evidence —15 W R 15 (4) 

The Magistrate cannot refuse to summon more defence witnesses on the 
ground that the 'iccused hid siaied before thit he did no wish to 
eximine any more witnesse* — 6 Cal 7*4 

Recording {pounds of refusal — If 1 M «gislrite rejects the application 
for summoning tie witnesses be si ould specify his reasons for such 
refusal If he fails to record reasons, the convict on and sentence will be 
set aside— 4 C W N 241 , 3 AM 392, 15 A W N 40 

ll IS a sufficient compliance with the requirements of this sect on, if 
the flagistrate states facts which led him irresistibly (0 the conclusion 
that the application was for no other purpose than that of vexation or 
delay or defeating the ends of justice, although he does not say expressly 



SEC. 257 ] the code of criminal procedure. 


593 


lhat the appl cation was made for that purpose ~ii C W N 789 
Where a Macistrate rejects an application after recording on it "loo Jate’’, 
this IS a sufficient compliance with this section — 39 Cal 7S1 

Examination of tritnesses — A Magistrate cannot refuse to examine 
a witness who is present in Court, if he is requested by the accused to do 
so— 4 Bum L R 461 Though it is competent for a Magistrate to 
'decline to summon witnesses for the defence under this section, it is 
not competent for him to refuse to examine the defence witnesses, on 
the ground that their evidence IS not necessary —14 Bom L R 360 
Cross examination —The accused has got the right to cross examine 
prosecution witnesses once before the charge is framed, and secondly 
under section 256 after the charge is framed , and under section 257 the 
accused IS given the third opportunity of cross examining the prosecution 
witnesses unless the Magistrate decides that the application for cross 
•examination is vtxatious— 5 P L J 94 

Where on a refusal by the Magistrate to resummon the jirosecution 
witnesses for cross examination, the accused cited those witnesses on his 
•own behalf as defence witnesses, and then proceeded to cross examine 
them, but were disallowed by the Magistrate, it was held that the mere 
fact that the accused had been compelled to treat the witnesses for the 
prosecution as their own witnesses did not change their character, and 
that although the accused were compelled to obtain their attendance as 
witnesses for the defence, they were really prosecution witnesses and 
summoned under sec 2S7 for the purpose of cross examination, and the 
'Magistrate was wrong in refusing to allow their cross examination —28 
•Cal 594 I I C W N 19, (1922) M W N 120 

Where an accused first obtained process for the attendance of a 
witness, but subsequently declined to examine him, whereupon the Court 
•examined him under section 540, it was held that the witness could not 
•be treated as a defence witness, and that the accused had the right to 
cross examine him— 29 Cal 387 

An accused may be allowed to cross examine witnesses called by his 
CO accused, when the case of the co accused is ad^er$e to bis case — 21 
Cal 401 IniaW R 75, however, it has been held that an accused’s 
right to cross examine is limited to the witnesses called against him by the 
•Crown He cannot cross examine a witness called by a co-accused If 
he wishes to aval himself of the evidence ofa witness ofa co-accused, 
he must examine (and not cross examine) him as a witness 

Expenses — An order for pajment of costs of witnesses can be 
passed only under this section, when the apphcatioo for recall of 
prosecution witnesses (or for calling his own witnesses) is made after the 
Accused has entered upon his defence Dot no payment of expenses can 



594 


THE CODE OF CRIMINAL PROCEDURE [SEC 258; 


be ordered under sec 256, when ihe accused wishes to recall prosecution 
witnesses for cross examination before he has entered upon his defence , 
such expenses must be defrayed by the'Governnjent — 1907 P R 12,20 
Cr L J 1 12 (Lah ) 

Although the Magisttate can under this section require the accused 
to deposit m Court the expenses for the attendance of witnesses* still if 
the Magistrate has once allowed witnesses to be summoned without 
demanding expenses from the accused and if by any chance the witnesses 
summoned for a particular date have not been examined on that date 
the Magistrate has no power afterwards to say that on the next date 
of hearing, the witnesses shall not be summoned except on payment 
of their expenses by the accused — 22 Cr L J 711 (Lah) 

258 If any case under this Chapter in which a 
charge has been framed the Magistrate 
finds the accused not guilty, he shall 
record an order of acquittal 


Acquittal 


( 2 ) If in any such case 
the Magistrate 

Convlctlofl c J .. u 

finds the 
accused guilty, he shall pass 
sentence upon him according 
to law 


( 2 ) Where tn any case 
under this 

Conviction - , , . 

Chapter the 
Magistrate does not proceed in 
accordance with the provisions 
of Section or Section 562 , 

he s/urU tf he frids the accused 
guilty y pass sentence upon hint 
according to law 


Change —Subsection (2) has been amended by the Cr P C 
Amendment Act, 1923 The amendment is the same as ihat made in 
sec 24s 

Acquittal —An order of acquittal can be recorded only after a 
charge has been dra\Yn up —22 W. R 35 But an omission to prepare a 
charge does not invalidate an order of acquittal— i A \V N 142 If 
however, a warrant case is tried as a summons case, and no charge is 
framed ihe acquittal amounts to a discharge under sec 253— 6 A W N 
260 

After a charge is framed the Magistraie can piss no other order, 
except that of acquittal or conviction He can not pass an order of 
discharge Eacn if he discharges the accused the discharge would 
amount to acquittal —1883 P R 29 • 38 Mad 585 So also, an order 
of dismissal of complaint would amount to an acquittal — 5C L. R jc? 
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The acquittal must be based on the finding that the accused is not 
guilt)', (he Magiitraie cannot acquit the accused merely because the 
complainant, nho w-is c ted by the accused as the principal witness for 
the defence is not available , in such a case, the Magistrate should 
decide on the materials on the record A W N 38 

ConvictiOD —An accused must be convicted on the strength of the 
case made against him and not in consequence of his inability to put 
forward proof of his innocence —Ratanlal 5 If, however, a Magistrate 
feels reasonable doubt as to the guilt of the accused, he is bound to acquit 
him — Kaianlal S54 

It IS not necessary that the conviction or acquittal should be by the 
same Magistrate who drew up the charge — 3 Cal 495 

Sentence — See notes under sec 24S 

259 When the proceedings have been instituted upon 
Ab.«nc< Ot »m compUmt, and upon any day fised for 
the hearing ol the case the complainant 
IS absent, and the offence may be lawfully compounded, or 
iS not a cogntsxbU offence, the Magistrate may, in his 
discfLlion, notwithstanding anything hereinbefore contained, 
at any time before the charge has been framed, discharge the 
accused 

Change —The Ital cised words have been added by the Cr P C» 
Amendment Act, 1923 

Scope of section — It is not m every warrant case that a Magistrate 
will be competent (0 pass an order of discharge on account of absence 
of complainant The warrant case must fall under this section — 10 Cal 
67 It A W N ri6 that is, the case must be instituted upon 
complaint and the offence must be compoundable without leave of Court 
If the case IS not compoundable, no order of d scharge can be passed 
—37 Bom 369 13 Bor L T 244 17 O C 18 Under the present 
section however, it is not always necessary that ihe offence must 
be compoundable If the offence is a non cognizable one an order 
of discharge may be passed 

Principle of section — The primary reason of passing the order of 
discharge is, that the absence of the complainant raises a presumption 
that the complainant does not wish to proceed with the prosecution — 
la Cr L J 184 (Sind) 

Issue of summons —All warrant cases would be governed by this 
section, and the fact that a summons instead of a warrant has been 
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issued in the first instance, will not exclude that case from the opera 
tion of this section and bring it under Chapter XX — lo W R 31 
Absence of complainant —If the complainant is absent, the Court 
is not bound to wait till the end of the day, in order lo give the 
absent complainant an opportunity of appearing — 7 Mad 356 But a 
slight delay m attending the Court, especially where on a day the 
Court sat earlier than usual, would not be a proper ground of discharge— 
Ratanlal 9S8 

Dtscharge —The proper order is one of discharge, and not one of 
acquittal — 37 Bora 369 So also, an order of “striking off" the case is 
not a proper order under this section— 17 O C4 18 If a summons case 
and a warrant case are tried together, the proper order is one of 
discharge and not one of acquittal — 41 Mad 727 

Discretion of Magntrate —The Magistrate has a d scretion to 
discharge the accused4 But this discretion must be exercised with 
caution Before discharging under this section he should see whether 
there IS case against the accused , if there is such a case* 

the Magistrate should convict , if he discharges for the sole reason 
that the complainant IS absent, his Older IS illegal— ii A W N tlfi* 
12 Cr L J 184 (Smd) 

J/chtrgehas been framed —The Magistrate can discharge under 
this section if no charge has been framed But if a charge 
has been framed, and the complainant is absent, it is not legal to 
discharge the accused without hearing the evidence for the defence 
The Magistrate ought to admit the accused to bail and enforce 
the attendance of the complainant— Ratanlal 524 , Ratanlal 847 
Once a charge has been framed, it is the duty of the trial Court to 
proceed with the trial, even in the absence of the complainant, and 
to convict or acquit the accused on //le OTcnfs— 22 Cr L J 312 (Lah), 
Fresh complaint —The discharge under this section does not 
amount to an acquittal , and a Magistrate who has passed the order of 
discharge can re hear the case on a fresh complaint— 28 Mad 310 , 
29 Mad 126 , 41 Mad 727 , 18 M L J 561 , 28 Cal 652 , 29 Cal 726 
Farther inquiry —A District Magistrate is competent under sec. 
437 (now 436) to revive a case which has been dismissed by himself 
under this section and make it over to a subordinate Magistrate for 
trial — 23 Cal 102 

A District Magistrate can order further inquiry if bethinks that the 
discharge was improper— Ratanlal 9S8 , Ratanlal 76 , Ratanlal 145 
He can order further inquiry even if no additional evidence Is disclosed 
10 Bom 131 > <5 Cal fioS , 9 All 52 



CHAPTER XXII 


Of Summary Trials 


Change of procedure from Chap XXI to Chap XXII —There 

IS no Section of the Code which expressly sanctions a change of procedure 
from a trial under Chap XXt lo one under Chap XXII, but there is 
also no section which expressly prohibits such a change The change 
of procedure is certainly not contemplated or sanctioned by the Code, 
and the Court must regard it as a mere irregularit> which will not 
vitiate a trial unless it has occasioned a failure of justice Thus in a 
case the Ma^tistrate commenced the trial of the accused under Chap 
XXt for an offence which was triable by him summarily under Chap 
XXII After framing the charge he continued the triM under Chap 
XXII without commencing It oe «otio in the regular manner under Secs 
ass and 756 U was held that this change of procedure was a mere 
irregularity, and where there was no failure of justice, the High 
Court could not interfere in r«vtsion->-io S L R 185 , 22 Mad 459 
But See 26 C W N 831 cited under Sec 260 


Power to try «uoi< 
Biariiy 


260 (i) Notwithstanding any- 

thing Contained in this Code,— 


(a) the District Magistrate, 

(^) any Magistrate of the first class specially empowered 
in this behalf by the Local Government, and 
(c) any Bench of Magistrates invested with the powers 
of a Magistrate of the first class and especially em- 
powered in this behalf b> the Local Goicrnment, 
may, if he or they think fit, t») in a summary nay all or any 
of the following offences — 

(o) offences not punishable iMth death, transportation or 
imprisonment for a term exceeding six months, 
offences relating to weights and measures under 
Sections 264 365 and 266 of the Indian Penal 
Code , 

(c) hurt, under Section 323 of the same Cede , 
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(i^) theft, under Sections 379, 380 or 381 of the same 
Code, where the value of the property stolen does 
not exceed fifty rupees ; 

{e) dishonest misappropriation of property under Section 
403 of the same Code, where the value of the property 
misappropriated does not exceed fifty rupees j 
{/) receiving or retaining stolen property under Section 
411 of the same Code, where the value of such 
property does not exceed fifty rupees ; 

(^) assisting in the concealment or disposal of stolen 
property, under Section 414 of the same Code, 
where the value of such property does not exceed 
fifty rupees j 

(/i!) mischief, under Section 427 of the same Codej 
(r) house-trespass, under Section 448, and offences under 
Sections 451, 453, 454, 456 and 457 of the same 
Code ; 

(/) insult with intent to provoke a breach of the peace, 
under Section 504, and criminal intimidation, under 
Section 506, of the same Code ; 

(.t) abetment of any of the foregoing offences ; 

(/) an attempt to commit any of the foregoing offences, 
when such attempt is an offence; 

(r//) offences under Section 20 of the Cattle-Trespass 
Act, 1871 ; 

Provided that no case in which a Magistrate exercises 
the special powers conferred by Section 34 shall be tried in 
a summary way. 

(2) When in the course of a summary trial it appears 
to the Magistrate or Ilench that the case is one which 
is of a character wliich renders it undesirable that it should 
be tried summarily, the Magistrate or Bench shall recall 
any witnesses who may have been examined and proceed 
to re-hcar the case in manner provided by this Code. 

RespODsibility of Hagiotrates —The responsibility thrown on 
MaRistratcs entrusted with summary powers is \ery great 5 and the 
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TT«p3r«lnltj of lho?p «^o fate to rntriHt them with such power* i« 
rquall} preit Mipi»tratc* wlo arc •ufTcicnll) aliTc to tic respon 
» 1 1 1) cntni'lnl to tl em will taVc rare t} at the procedure or the record 
1* not imdc more *»immarj llan what the law ha* laid down — 2t 
Ml I '9 

Effect of iratjifer on intntnarj poteen —Where an Assistant 
Commi'»ioncr of a f)i'ttict who was l*cfere 1 « pomp loPpplandon 
furlough authorised to exercise summarj power* «n certain local area, 
was on his return from futlmiph po'tcd to another local area as a first 
class Magistrate, it was held that Ic had no 3Urtsdiclion to exercise 
summarj |K>wers in tl e latter area— 2 Cal n? 

llapUlTaln ttnpowered — Tic Dstisct Magistrate of Bangalore 
has no power to trj I uropean Hr tish siiljects summanl) under this 
section as 1 s powers arc confned to those conferred on him bj the 
Declarations of the G G »n Council and the power to Irj Puropean 
Ontish subjects summanl) under this section is not included in such 
powers— *9 Mad 94* I nder the present law lowevcr all such res 
trictiont will be removed 

Presidfue) Ifa^tstrale —The prosis ons of this chapter do net applj 
<0 trials before Prestdcnc) Magistrates— Ratanlal 539 

Offencti triable latnmaiily -Whether an efience is to be tried 
summanl) or not is to be dclerm ned b) the nature ol the complaint 
made and not b) the facts disclosed b) the evidcncc-aC L. R 874 
21 W R. 89 32 W' R 39 The facts stared in the complaint as well 
as the sworn testimon) of the complainant ma) be taken into account 
in determ Ring whether the onence IS triable summanly or not— 36 Cal 
67 ln6N \V P H C R 254 t6Cal 715 and i Bom L R 683 it has 
been held that (he Magistrate is competent to d spose of a case sum 
tnanl) where the facts reported d sclose an offence triable summanl), 
without reference to i! e particular charge pressed 

Modificahon of offtneei — Where a person is charged with a graver 
silence, the Magistrate ought not to cut down the offence to a less 
-serious one at his own will m order to gi\e himself jurisdiction to try 
it summarily — 24 \\ U 48 27 Cal 9S3 29 Cal 409 H Cal 236 27 
C W' N 148 I C L R 4J4 1885 P R 5 Thus a charge of 
daco t> ca not be treated as one of unlawful assembly, for the purpose 
of trjing it summanl) — 21 W' R 89 'ee also 23 W R 3, Ratanlal 
670 1907 P L R -*1 6 Bur I T 137 , 24 W R 2l In 23 W R ig 

however where the charge was one of noting and the ^tagtstratc treated 
the cas“ as one of m schief and unlawful assembly, and tried it sum 
enanl), the High Court refu'ed to interfere 
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Reducing value of property — Where the value of the property stolen 
exceeded Rs 50, the Magistrate had no jurisdiction to reduce it to 
Rs 50, m order to give himself jurisdiction to try it summarily— 22 
W R 65 

Splitting up of offences — No Magistrate is entitled to split up an- 
offence into its component parts for the purpose of giving himself 
summarj jurisdiction, iherebj depriving the prisoner of his right of 
appeal— 4 Cal 18 

Joint charge of summary and non summary offences —Where an 
accused person is charged with offences not triable summarily along 
with offences triable summarilv, the Magistrate cannot disregard the 
former offences, and proceed to irj the case summariU — ii Cal 236, 
1888 P R 5 Contra — to All 55, where it has been held that the mere 
fact of the complainant charging the accused with summarj offences 
along with non summary ones will not oust the summary jurisdiction of 
the Magistrate 

Change of procedure in the midst of trial —Where a complaint was 
made o! an offence not triable summanlj, and the Magistrate com- 
menced a regular mquirj, but aftervrards finding that the offence 
committed was triable summarily, tried it summanlj, it was held that the 
Magistrate had acted bona fde m the interests of justice, and the H gW 
Court refused to interfere— 22 Mad 459 See also 10 S L R tSj 
cited at the beginning of this chapter But in 25 C W N 831 it was 
held that such *\ change of procedure »n the midst of the Inal was prejudi- 
cnl to the accused, and that there should be a retrial 

Summary trial of non summary offences — Effect — Where a Magis 
Irate deUberatelj disregards the offence complained of which is an 
offence not triable summanlj, and tries u summarih, his proceedings 
are absolutely void under sec 530 5 C W N 252 , 2j W R 43 

Instances of summary ofTances —Offences under sec 121, Indian- 
R-uluajs Act — 23 A W N 24 , offences under sec ^5 («), Stamp Acfr 
for failure to give i receipt— l Weir 926, proceed n^s under sec 84, 
Bombaj Act VI of 1S73 for recovery of Municipal Taxes— 17 Bom 13*? 
offences under the Companies Act for not filing the balance sheet with 
the Registrar of Joint Stock Companicb— 3$ All 173, offences under 
sec 49 Bengal Abkari Act XKI of 1856, the confiacation provided in I* at 
section being merelj a consequence of the conviction and not part of the 
punishment — 3 Cal 366 

'theft of propetly saltiel under fifty Rupees — Where a box conian 
ing filiy Rupees was stolen, and the ptice of the box was annas eight, 
the theft was of a property exceeding Rs in value (ir Rs 50 + 8 
annas) and could not be tried summanlj — 23 W R 65 Since a tenant 
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15 entitled to the exclusive possession of the ^^hoIe produce until it is 
divided under sec 71 of the Bengal Tenancy Ac , his complaint against 
the landlord for theft for hasnng cut and carried away paddy worth 
R$ 8S of which the latter was entitled only to one half cannot be 
summanly tried by a Magistrate, as the value of the properly in this 
case must be regarded as Rs 88 and not Rs 44 only — 1 P L J 230 

O&’ences not triable sammaniy -Offences under sec 2 of the 
Workmen’s Breach of Contract Act— 6 Bom L R 255 , 3 L B R 163, 
1902 U B R 3rd Quarter (W D C A ) i , 4 ^fad 234 , 2 > Mad 235 , 

16 Bom 368, 27 Cal 131 33 Bom 22 , 6 S L R 165 1912? R 5 

{Contra — 11 All 262 and 43 All 281), offences under sec 6 of Act Vll 
of 1851, for illegal demand of toll— 22 W R 76 , offences under the 
Press Act, eg omisbion to make a declaration — 1S89 P R 9, mam 
tenance proceedings under sec 488 — 20 Cal 351 24 \V R 61 offences 

under sec 9 Opium Act (punishable with one years imprisonment) -4 
Bur L T 271, cattle lifting— 6 S L R lot offences under sec 22| 
I p C— *4 AWN 176, theft of property valued at more than 
Rs 50-23 W R Gs.MN L R 190 iP L J 230, a summary offence- 
combined with a charge of previous conviction -3 Weir 374, 1 Bur 
S R 386 

When eommary trial undeatrable or improper —A summary 
trial IS undesirable in a complicated case where the conviction entails- 
furlher consequences— Ratanlal 778 Ratanlal 784 , 35 All 173, or m a 
case in which from the nature of the dispute and the plea taken by the 
accused it is apparent that complicated questions of right and title are 
involved — I P L T 121 , 3 P L T 347 A summary procedure is also 
undesirable where the trial lasts a long period and a local inquiry has to 
be made— 25 W R 65 It is undesirable where the accused is a deaf 
and dumb person — 8 Bom L R 849 It is improper where the Magis 
trate takes cogn zance of the case from h s own knowledge or suspicion, 
and holds the trial on inadequate materials 3 C W N cccxxx 1905 
P L R 31 , 25 W R 69 It IS also undesirable in offences of a very 
serious nature, ejf house breal mg— 14 N L R 190 It is improper where 
the char,>e IS a lerious one, and the trial goes on for a considerable time 
and a large number of witnesses and accused are exam ned — 23 Bom 
L R 984 3 Lab L J 346 

261 The Local Government inaj confer on any Bench 

of Magistrates invested with the powers 

Power to Inveit Dench » r .i 1 . , 

oi Meeiitrste* invceied of a Magistrate ot the secotiu OT third 

with Icff power 

class power to try summarily all or 
any of the following offences — 
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(rt) offences against the 
Indian Penal Code, 
Sections 277, 2/8. 279, 
285, 286, 289, 290, 
292, 293, 294, 323, 
334 . 336. 341 . 352, 
426 and 447 ; 

offences against Muni- 
cipal Acts and the 
conservancy clauses 
of Police Acts which 
are punishable only 
with fine, or with 
imprisonment for a 
term not exceeding 
one month ; 

<c) abetment of any of the 
foregoing offences ; 

((fj an attempt to commit 
any of the foregoing 
offences, when such 
attempt is an offence. 


(a) offf*nces against tlie 
Indian Penal Code 
Sections 277, 278, 279, 
285, 286, 280, 290, 
292, 293, 294, 323, 
334 . 336, 34 L 352. 
426, 447 and 504; 

{b) offences against Mun- 
cipal Acts, and the 
conservancy clauses 
of Police Acts which 
are punishable only 
with fine or witli 
imprisonment for a 
term not e.xceeding 
one month nfith or 
ivithout Jitie ; 

(c) abetment of any of the 
foregoing offences ; 

{d) an attempt to commit 
any of the foregoing 
offences, when sucli 
attempt is an offence. 


The italicised words at the end of clauses («) and (i) ha\e been added 
■by the Cr, P. C. Amendment Act, 1923, 

A Bench of Magistrates cannot try summarily any other ofTence except 
those mentioned in sec. 360 and this section —21 \V. R. 12 ; 9 Cal. g6. 


262 . (i) In trials under this Chapter, the procedure 

prescribed for summons-cases sliall be 

Procedure lor Sum- r ii j • t > ^ 

moniandwerrant-cescf lollowed in summoHS-cases, anil the pro- 
cedure prescribed for warrant-cases shall 
be followed in warrant-cases, except as hereii^aftcr mentioned. 


(2) No sentence of imprisonment for a term exceeding 
, . , , , three months shat! be passed in the case 

L I Ri 1 1 01 iRipriion* > 

of any conviction under this Chapter. 
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Frocednre — The scmtj procctlurc Imd «Iown «n ibn Chipicr should 
be Mncth followed —2j W R j8 15 Mid 83, MiRistntcs should tike 
^are that the procedure ind the rccoid arc not midc more summiry thin 
the Ii» has Iiid down--2l All 1S9 Tims, where ll e Migislntc without 
iisuinp processor makinp 1 record of the proceed ngs in<! wilhout 
dismounting from the horse on wh eh he was rid ng convicted ind fined 
1 mm summitd) for ciiis ng ol>slniclion in 1 public w iy it »s is held lint 
the procedure idoptcd bj the Magistrate wis illegil •— 15 Mid 83 

In 1 sufrmirj trill of 1 wimnt case tie Magisinte must adopt 
the procedure laid down in Chu ter \\I (esccpl tint he Ins not to fnme 
1 clnrgc and is not hound to record the esidcnceof tl c svitncsscs) 
Therefore the prosision of section 256 which giscs (he accused m absolute 
Tight of cross eximiniiion of the prosecution witnesses after the) ha\e 
been examined in chief must appl) to a summary trial of warrant cases — 
iP L T 6 j 2 The accused IS entitled to Ins c processes issued for com 
pelling the atlcndmce of l> e prosecution witnesses for cross esaminatien 

— 2rCr L J 271 (Cil) 

In a summif) Inal of a wirrant case, though a charge need net be 
framed, the accused person cannot be called diUtor), ifhedela}sto 
name his svitnesses until he has heard the evidence for the prosecution 
and found that the Magistrate considers the evidence a substantial basis 
for charging him— Ralanlal 76S In a warrant case tried summaril), 
the Magistrate ought to grant an adjournment if desired by the accused 
to enable him to summon (he witnesses for the defence under sec 357, 
unless the Magistrate considers that the application is made for purposes 
of vexation or dela)—s L D R 20 

In a summons case the Magistrate must 1 01 only slate the charge 
to (he accused but explain it to him— i Bur S R 594 and the record 
must show that this has been done and must give the answer as nearl) 
as possible in the words used — Ibui 

Whenever the procedure of a summar) trial is observed it must 
clearly appear on the face of the record that the case was dealt with 
summarily— 20 W R 17 

Sentence — In a summary case, a sentence of imprisonment for more 
than three months cannot be awarded if an adequate sentence cannot 
be passed the case should not be tried summarily — 4 L B R 33 ^ 
The 1 mil of three months apples only to a substantive sentence a 
hlagistrate is therefore competent to award a sentence of imprison 
ment in default of fine in add tion to tl e three months' imprisonment — 
6 All fir 

Fine of any amount may be imposed there is no limit to the amount 
of fine— 35 All 173 
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Solitary imprisonment can also be awarded as part of the sentence— 
6 All 83 

A Magistrate is competent to take security bond under sec 106 on 
conviction in a summary trial — 16 A W N i8r 

The High Court in revision can enhance the sentence passed in a 
summary trial to two years t e the limit to which a Presidency Magis 
trate or Magistrate of the jst class can pass sentence — Bom H C 
Cr B 2'^ 7 1883 

Compensation —Compensation may be awarded under sec 25010 
the accused in a trial held summarily — 11 Mad 142 

263 In cases where no appeal lies, the Magistrate or 
Record l..c.s«»h.r. I^ench of Magistrates need not record 
there Is nu appeal evidence of the witnesses or frame 

a formal charge , but he or they shall enter, in such 
form as the Local Government may direct, the following 
particulars — 

(a) the serial number , 

(b) the date of the commission of the offence, 

(c) the date of the report or complaint 
{d) the name of the complainant (if any) , 

{e) the name, parent.<ge and residence of the accused , 

(/) the offence complained of and the offence (if any) 
proved, and in cases enming under clause (rf), clause 
(^), clause {/) or clause {g) of sub section (i) 
Section 260 the value of the property in respect of 
which the offence has been committed , 

(^) the plea of tlie accused and his examination (if » 
{h) the finding, and, in the case of a conviction, a brief 
statement of the reasons therefor , 

(r) the sentence or i ther final order , and 

(y) the date on which the proceedings terminated 

Record — Although the object of a summary procedure is to shorten 
the course of trial it is neieriheless incumbent on ll e Maj,istrite tojul 
on record sufTlcient evidence to justify his order — 27 Cit 45 ° 

C \V N 79 Ritmlal 778 

The record should be written by tl e Magistrate himself , there n no 
proi iston enabi ng him to delegate this duty to a clerk— 6 Mad 396 
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The rcccrtl should l*c made M tie lime of the ItisI nndnolnftcrwirds 
The admis' on of if c •iccu«ed should nfio tc recorded at once — 
»S ^tad 83 

D stncl ^Ia£;l5trntcs should sitisf) t! emseivcs from lime to time bj 
cximnntion of the records of summnr} trnis that ihetiw regarding 
such Inals IS propert) observed nnd especial!) that Magistntes do not 
exceed tlieir junsdiction in this rergard"* — C<il G R & C 0 i> 

Endcnce —In a summar> tnal of a non appealable case the 
Magistrate need not record the evidence of witnesses in writing — 25 
A- \V N J43 , Ratanlal 334 But ths does not mean that this section 
excuses a Magistrate from /f<triHgthe evidence of w tnesses If the 
accused denies the charge the complainant and his witnesses must be 
examined and the case must be decided upon the tflect of ihcir evidence 
though the evidence need not be recorded— 39 Cal 931 

If at the commencement of the trial the Magistrate is unable to deter 
mine whether the proper sentence to be passed should be an appealable 
one or not, he must make a memorandum of the substance of the evidence 
of each witness as his exam nation proceeds Out if he can, at this stage, 
determine that the sentence will be, m any event, non appealable he need 
not record the evidence If however he actually does so, the notes of the 
evidence form part of the record of the case and cannot be destrojed by 
him Where the Magistrate had destro)ed such record, the H gh Court 
m revision was unable to form an opinion on the propnet) of the convtc 
tion and set It aside -'48 Cal 280 

Frame of charge —Although it is not nccessar) to frame a charge, 
still the accused must be called upon to answer to the particulars of the 
offence charged , and the Magistrate must specify the offence complained 
of in such a way as to give the accused notice of what is charged against 
him — 16 C W N 696 

Farticalara of the offence — The record should show dearly the 
precise nature of the offence and should be complete m all particulars — 
2 A W N 59 The facts found by the Magistrate must show what 
offence has been committed by the accused— 3 C W N 281 , 1887 P R 
7 1889 P R 5 Further, the record however brief must show the 

necessary ingredients of the offence charged— 3 U B R 3 

The offence charged the offence proved and the reasons for convic 
tion must be recorded in such a manner as to enable the Revision Court 
to say aye or no from within the four corners of the recora itself whether 
the offence charged is an offence in point of law, whether the offence 
proved is an offence m point of law, and whether the reasons of the con 
viction are good and sufficient— 10 C W N 79 
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Examination and Plea of accnsed — The plea of the accused must 
be recorded , omission to record the plea will vitiate the conviction— 
9 C W N Ixxvi In all warrant cases there must be some exam nation 
of the accused as laid down in sec 342 Sec 263 does not give the- 
Magistrate any discretion whether he will examine the accused or not 
The words ‘ it any ’ m clause (^) do not apply to warrant cases— 
41 Cal /43 , 3 L T 347 Even the plea of the accused cannot take the 
place of the examination of the accused and render it unnecessary— 

3 P L T 347 

Reasons for conviction — The Magistrate, in a summary trial must 
m recording the reasons for the conviction state them in such a manner 
that the High Court may in revision judge whether there are sufficient 
materials before him to justify the conviction — 19 A W N 81 , 5 A W N 
213 3 C W N 281 3 A VV N 114 6 A W N 181 16 O C 357 » 

6 Cal 579 13 C P L R 17 I L B R 208 3 P L T 499 1 "9 

Cr L J 719 (Pat) Magistrates should set out so much of the reasons 
that have influenced them as to satisfy the accused that the Magistrate 
has considered each of the ingredients of the offence necessary in law for 
the conviction to which the Magistrate has proceeded— 21 All 189 
9 S L R S9 , and while this should be recorded with brevity, the 
brevity should not be such as to tend to obscurity— 21 All 189 Thus a 
judgment in a single line is not a judgment according to law— 20 
Cr L J 43 ' (Patna) 

Failure to record a brief statement of reasons is fatal and the whole pro 
ceedings are illegal and liable to be set aside— 6 C W N 40 , 6 Cal 579 ^ 
18 Bom 97 , 44 M L J 84 , I P L T 716 , 24 O C 293 '3 
C P L R 17 Even the defect cannot be cured by the Magistrate 
subsequently submitting the reasons to the High Court, when explanation 
was called for — g C W N Ixxv In 6 C L R 273 however, it was held 
that the defect might be remedied by a subsequent statement by the 
Magistrate in some circumstances 

264 (0 I” every case tried summarily by a Magislralc 

R.tord Id .rp..l.br. "> ’‘ppCRl llES, such 

'•*** Magistrate or Bench shall, before passing 

sentence, racord a judgment embodying the substance of the 
evidence and also the particulars mentioned in section 263 
( 2 ) Such judgment shall be the only record in cases 
coming within this section 

Record —The record of the trial must be made at the time of lie 
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Itjal. and not subsequently prepared after tbe close of the trial, frorrv 
memory or from rough noics—15 Mad 83 

The judgment which is the only record m appealable cases, must be 
written by the Magistrate himself He cannot delegate that duty to a 
a clerk, nor can affix his signature to the record or judgment by a stamp 
—6 Mad. 396 

Appealable cases —Where a Magistrate of the tst class passes a 
sentence of imprisonment for one month and fine, his order is appealable. 
He cannot therefore make his record in the manner prescribed by sec. 
2631 but must act according to this section — 2 C L R 51 1, 

Sabatance of evidence — The Magistrate is not bound to record the 
substance of e^ery separate deposition, but he is to state generally what 
IS the substance of the ttitnesscs' CMdence— 25 W R 6 The evidence 
should be recorded in such a way as to enable the Appellate Court to 
form an opinion whether the evidence is sufficient to support a conviction. 
-.4L B R 338, I All. 680 

In a summary trial, a Magistrate made rough notes of the evidence 
which he subsequently copied and placed on the record, and destroyed 
the original notes He also introduced into the case the facts of another 
case which he tried at the same time It was held that the procedure 
adopted by the Magistrate was irregular and illegal, that the destruction 
of the original notes was tantamount to destroying the original record^ 
With the result that there was no legal evidence on the record which an 
Appellate Court could go into— 1 P. L T 63 

But the defect in recording the evidence is not always a sufficient 
ground for quashing the conviction When the evidence is very imper 
fectly recorded, the Appellate Court may require the Lower Court to 
remedy the defect by properly recording the evidence m a fresh judgment 
after re examining witnesses, or it may order a retrial with that view— 

1 All 6S0 In 20 W R 13, however, the conviction was set aside because- 
the evidence was not sufficient to show whether the accused was rightly- 
convicted or not So also ih 4 L B. R 338 

265 (i) Records made under section 263 and judg- 

umecee 01 record rccordeo under section 264 shall 

•nd judemeni Written by the orcsiding officer, cither 

in English or in the language of the Court, or, if the Court 
to which such presiding officer is immediately subordinate 
so direct®, in such officer’s mother*tongue, ' 
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269 (i) The Local Government may by order in the 

. , „ . official Gazette, direct ' that the trial of 

Local Qovernment ’ 

K?'orsV«ionVo'®bc all offences, or of any particular class 
of offences before any Court of Session,, 
shall be by jury in any district, and may, with the like 
sanction, revoke or alter such order. 

(2) The Local Government, by like order, may also 
declare that, in the case of any district in which the trial 
of any offence is to be by jury, the trial of such oPences- 
shall, if the Judge, on application made to him or of his 
own motion so directs, be by jurors summoned from a special 
jury list, and may revoke or alter such order. 

( 3 ) When the accused is charged at the same trial with 
several offences of which some are and some are not triable 
by jury, he shall be tried by jury for such of those offences- 
as are triable by jury, and by the Court of Session, with* 
the aid of the jurors as assessors, for such of them as are not 
triable by jury. 

‘Class of offences' —1 he classes of offences referred to m this section 
are not restricted to the classification found in the Penal Code, 
offences against the State, offences against public tranquillity etc., or to 
the classification found in this Code, bailable offences, cognizable 

offences etc. Offences may be classified according to the persons who 
commit them, or according to the person or property against whom or 
which they are committed, or m regard to the particular occasion 10 


connection with which ihej are committed— 23 Mad 632. 

Trial of jury case with aasessors —If a jury-case is tried with the 
aid of assessors, and no objection is taken at the trial, the trial will stand 
good by \irtue of sec. 536 (2) — 23 Mad 632 

Trial of assessor case by Jury — Thetnal by Jury of a case properly 
triable with assessors is not invalid on that ground — 3 Cal 765 And unless- 
thc accused objects to such procedure before the terdictis delitercd, he 
cannot be alloiscd to object with regard to it subsequently in appeal — 
33 Bom 423 Where an .assessor case IS tried by jury, the Judge cannot 

treat the verdict of the Jury as the opinion of assessors 25 Cal 655, so as 

to be .able to concur with the opinion of the mmont), if he disagrees "ith 
the opinion of the majority — 4 C I R 405 If the Judge disagrees "dh 
the opinion of the majority, he must submit the case to the HkI* Court 


under sec. 307—25 C.al 655 
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Joint trial of Jory^case and aasessor case ->Under sub section (3) 
an accused may be tried simultaneously at one trial by the jury for 
oRences triable by jury, and by the judge with the aid of the same 
jurors as assessors for offences triable with the aid of assessors— 2 L \V. 
933- But in such a trial, the Judge must alwajs preserve a distinction 
between the two cases (the jury case and the assessor case) and must 
not treat the whole case as a jury case He must separately record the 
%erdictof the jury in the jury case, and must separately record the 
opinions of the jurors as assessors in the assessor case If he disagrees 
with the verdict of the jury, he must not send the whole case to the High 
Court but must send only the jury case under sec 307 and pass judgment 
with reference to the assessor case under sec 309—9 Bom L. R. 1057 , 
Ratanlal 600 If m the course of such tnal it appears that only one 
offence was committed, VIZ an offence triable with assessors, and the 
Judge tries the case with the jury and disagrees with the vtrdict of the 
jury, he cannot send the case to the High Court under sec 307, but 
should pass judgment under sec 309 because he must treat the case as 
One triable with the aid of assessors, and he must treat (he jurors as 
assessors— 33 Mad 15 

Again in such joint trial of two cases (a jury case and an assessor 
case) all persons who would serve as jurors in the jurj case must serve is 
assessors in the assessor case Where the Judge after laVtng the verd ct 
of the jurors m the jurj case, took only the op nion of ivo of them in the 
assessor case, it was held that the Magistrate’s procedure was illegal , he 
must take the opinion of all the jurors as assessors— 26 Mad 59$ 
Sim larlj where in such joint Inal the Magistrate selected fire gentlemen 
as jurors in the jurj case, and two of them only were selected as assessors 
in the assessor case it w as held that the Maj^istrale acted illegally, he 
ought to have taken all the five jurors as assessors in the assessor case— 
31 M L. J 530 

Secs 269 and 526 —Section :C9 m nowaj 1 mils thepo«ersof transfer 
conferred on the High Court b) sec 5;6— loS L K 154 

270 In eaera trial l)cforc a Court 

Trl»t l*«lor* C«url ^ , 

SMiUniob* coBdufied of ScssioH llic pro'ccution ‘•hall be con- 

byl'ubllc I r«<»rui»r 

ducted bv a Fublic rrosccutor 

T1 e prosecuttoft *11111 le conducte 1 1 » tf e Pubic } rc'cCLirr , if tfe 
romplamant engapes a «run«et tl e Pu‘ 1 f Pic'ecu rr r-a) a'waaa aval 
1 msflf of ll e *enior$ of »jrh cO r el and n t! ng jo 1 e d es re* dfp*iTe 
1 nself of ll c nanagemert cf the case—llH H, C R. I-' An Ad 
aocaie cf ll c H gh CouT naj appear cn cl tleprc^ecu'icn m 
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Court of Session and may conduct the prosecution without being specially 
empowered b> the District Magistrate for that purpose — 23 \V R 14 
But it IS highly undesirable that the prosecution should be conducted 
by Police Officers — 13 W R 18 

The provisions of this section are merely directory, and therefore the 
omission to appoint a Public Prosecutor is merely an irregularity curable 
by sec 537—1887 P R 35 


B — Commencement of Proceedings 


271 (i) When the Court is ready to commence the 

the accused shall appear or be 
brought before it, and the charge shall 
be read out in Court and explained to him, and he shall 
be asked whether he is guilty of the offence charged, or 
claims to be tried 

( 2 ) If the accused pleads guilty, the plea shall be 
recorded, and *he may be convicted 

PJeaolfiullty 

thereon 


Charge shall be read and explained —Where the charge is merely 
read out to the accused but not explained the convitiion will be quashed 
especially m cases of trial for murder— p Mad 61, 3 Bom L R 489 The 
charge should be read and so explained to the accused that the Court 
is sure tint he has understood the nature of the charge thoroughly, and it 
IS then only that he should be called upon to plead — 5 Cal 826 , 2 Weir 
336 , 2 Weir 339 , and the Judge ought to satisfy himself by interrogation 
of ihc accused if necessary that he fully understands the responsibility 
which he assumes in making a plea of guilty — 20 O C 136 

Every addition and alteration made m the charge has to be read oter 
and explained to the accused— 18 A L j 442 

record of darge —On the record of a trial m a Court of Session there 
should be the charge, which under sec 271 has been read over and 
explained to the accused, and when this is not so the record should 
contain an explanation of its absence The fact that this is an omission 
coscred bj sec 537 is not a sufficient answer— 18 A L J 442 

plea — e f'lttj — ^11 there arc two heads of a cl arge (f ? 

if the accused is charged with the offence of culpable horn cufc or in the 
alternatitcwiih the offence of gricsou* hurl) the accused shouU not be 
called upon to plead m the altcmatuc but to each of the heads of the 
charge separately Wh“re m such a case he pleaded guifiy to the second 
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cinrpc only (pncrouj hurt) trid llic Judpc convicted him on that plea, 
the conviction « aa set isiile— Ralanlnl 327 

Admxtuonhy fUaitr —The accused mutt plead guilty or not puilfy 
t) his own mouth, and not through his counsel or pleader — 15 W R 42 
6 Bom L. R £6t Admission b) pleader, especially b> a pleader 
engaged bj the Court for the accused and not b) the accused himself, is 
not b nding on him— 2 Bom L. R 751 

Plea at the end 0/ tnal —After the accused has claimed to be tried, 
an> confcssionaV statement made bj him should be laid before the jury , 
such an admission should not be taken as a plea of guilty upon which a 
Judge ma> record a finding without taking the serd ct of the jury— 2 Weir 
334 , 7 Bom L R 731 

What is a mnictent Flea — The accused must distinctly and un 
equirocall) admit the guilt otherwise tt is not sufficient Where the 
accused instead of plead ng guilty made a long rambling statement more 
or less admitting guilt it would be much safer if the Judge recorded a 
formal pica of ‘not guilty' and proceed to try the accused in the ordinary 
«ay-s A L J 157 

The plea must distincil) admit every fact necessary to constitute the 
ofTence Thus where the accused merely admitted that he beat his wife 
and she died but he did not sa> whether he had any intention of causing 
such bodily injury as w'as likely to cause death, it was held that this was 
not a sufficient pica of guilty to a charge of culpable homicide because 
the intention IS absent— 2 Weif 336 , 8 Bom L R 240 25 W R 23 

If the pnsoner pleads guilty but goes on to say that he did not commit 
the offence with which he is charged, this is tantamount to a denial of the 
guilt and does not amount to a plea of guilty — Ji W R 53 Where the 
pnsoner admitted that he had accompanied the dacoits for some distance, 
but returned back almost immediately and had nothing to do with the 
dacoity that afterwards folio ved it was held that such statement did not 
amount to a plea of guilty — 7 W R 39 

Where the plea of guilty is accompanied by qualifying statements 
such a plea is not properly speaking a plea of guilty Thus wihere the 
accused said tnat he killed his wife but that be did so under grave provcca 
tion {eg in consequence of discovering her in an act of adultery) such a 
statement is not a plea of guilty to murder — 11 Cal 410 So also where 
the prisoner admitted the guilt, but said that he had committed the 
offence under the influence of certain persons mentioned, it was held that 
the plea was not one of guilty — 6 AWN 66 Wher& the prisoner 
pleaded guilty but stated further that he committed the offence because 
he was subject to epileptic his it was held that this was not a plea of 
guilty on which the accused could be properly convicted— Ratanlal 698 
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Where Ihe prisoner admitted that he killed hs wife, but staled that he 
was not m his right mmd at the time, it was held that this was not a plea 
of guilty— 5 N W P H C R no 

Partial flea of guilty — Where the accused is charged with having 
made two contradictory statements and he pleads guilty to one charge, 
that does not show that he pleads not guiUy in respect of the other 
charge It may be that both staiements may be false In such a case 
the prisoner ought not to be allowed to elect which statement he shall 
^dmit to be false— 8 W R <Cr Let ) 6 

Plea of ‘not guilty’ — The accused can plead ‘guilty’ under sec 271 
or he can claim to be tried under sec 272 or be can refuse to plead which 
IS taken to be the same as claiming to be tried The plea of'notguiUy’ 
IS not recognized by this Code— 41 Cal 1072 

Hecord of plea — If the accused pleads guilty, the plea should be 
recorded Where no such plea appears on the record, the conviction is 
bad and must be set aside— S M L T 75 , 7 Cal 96 , 5 A L J iS7 
If the statement is made by the accused m a foreign language it is not 
necessary that the plea must be recorded in the words of that language 
It should be recorded m the language in which it is conveyed to Ihe 
Court by the interpreter— 5 Cal 826 

CottVlCtlOtt oti pUa —If the accused pleads guilty before a Court of 
Session, his conviction 1$ good even though there were no assessors— lo 
W R 43 , 5 W R (Cr Let) 21 The word ‘thereon shows that the 
conviction must be upon the plea recorded before the Sessions Judge, 
and not on a confession made befoie the committing Magistrate— 2 N 
W P H C R 479 

If, however, the prisoner before the Court of Session has pleaded what 
in effect amounts to a plea of not guilty, the Judge is not justified in con 
victmg him upon a confession made by him before the committing 
trate— 2 N W J H C R 479 Some corroborative ev dencc is 
necessary to warrant the Court of Session m acting upon a confess‘0” 
made before the committing Magistrate but retracted at the trial— iS A 
\V N 22 23 Horn 31O 

Plea upon one charge, conviction on another — Where an accused 
person pleads guilty to the specific offence with which he is charged 
be cannot on such plea be convicted of an offence other than that 
specifically charged— 2 Weir 335 Thus, where the prisoner has pleaded 
guilty to the ofience of murder he cannot be convicted of culpable 
homicide not amniinting to murder— 3 S L R 58 2Weir33S Where 
the accused has pleaded guilty to a charge of culpable homicide, he 
cannot be ennv icted of the offence of grievous hurt for which he »as not 
tr cd— Uatml'il 413 
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Conviction discretionary —It is discretionary with the Mngistrate to 
accept or not the plea of guilty of the Taccused He may or may not 
convict the accused on such plea It is open to the Judge to go into the 
evidence nnd leave the case to the jury despite a plea of guilty— 2 Weir 
335 , 20 O C 136 U the Judge does not think fit to convict the ptisontt 
on the charge to nhich he has pleaded guilty, he should proceed to try 
him as if the plea had been one of ‘not guilty' and he will have to take 
all the evidence in order to determine whether the prisoner has com 
mitied the offence to which he had pleaded guilty or any other offence 
-with which he IS charged— 13 W R SS , 23 Mad 151 Where there are 
several co accused who are to be tried jointly, and one accused has 
(pleaded guilty, the Judge has a discretion to decide either that the 
accused be convicted on such plea or that he should be put on his trial 
inspiie of his plea of guilty The proper procedure to follow in such a case 
IS, that if the Judge convicts the accused on the plea of guilty, he should 
he removed from the dock m which case he can be called as a sviiness 
against the other accused , or that ihe Judge should put it on his record 
that he decides to put his accused on the trial inspite of his plea of 
guilty— 20 O C 136 , 23 Mad 151 

tl'tiere the Jud^e ou^ht not to convict on plea — (i) Where the accused 
has pleaded guilty to one offence, but there is clear pnma facie evidence 
of a different olTence, the Judge ought not to convict the accused on his 
plea, but should proceed to try the cate Ihus, where there is clear 
ipnma ftete evidence of the offence of murder but the prisoner has pleaded 
guilty to a charge of culpable homicide not amounting to murder on 
grave and sudden provocation, the Judge ought not to convict him for 
the latter offence, but should proceed to try him for the former offence — 
tRatanlal 41a 

(2) A plea of guilty should not be accepted in capital offences — 190S 
• r. R 54 , 19 Bom L. R 356 In a case of murder, it has long been the 
practice of the Court not to accept the plea of guilty, for murder is a mixed 
question of fact and law Unless the Court is perfectly sa.isfied that the 
accused knew exactly what was imphcd by his plea of guiU>, the case 
should be tried, especially where (he accused IS an illiterate person — 20 
A L J 356 50 A L J 669 In capital cases where there it doubt 
whether the persons who pleaded guilty to the charge of murder fully 
understood tl e meaning and effect of such plea, the Judge should proceed 
with the trial and take CMdencc — 19 All 119 A person may plead that 
he hit loiiiebod) who thereb) died, with ut necessar ly admitting that he 
commtUfd murder, for murder under the I T C requires a certain intention 
-orceiian knowledge In such cases it is adt sable rot to convict so’e y 
♦jpon the plea of the accused but to proceed to trial — ‘1 Bom L R 540 
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Conviction Withont charge — It is illegal to convict a person of an 
offence upon his own plea, when there is no formal charge in respect 
of that offence Thus, where an accused person was charged wiih the 
offence of murder, and the charge was not proved, but the Court convic 
ted her of the offence of concealment of birth which it considered was 
admitted by her m her examination by the Court, It was held that such 
conviction was illegal A charge of concealment of birth should have 
been framed and the accused tried thereon— Ratanlal 386 

Posiponement of conviction — Where an accused person pleads guilty, 
the Court should record his confession and forthwith convict him thereon 
If there are other persons being tried with him for the same offence, the 
Court should not postpone his conviction merely for the purpose of 
allowing the statements he may have made to be considered against the 
CO accused It is against the spirit of the law to postpone his conviction 
so that he may technically be said to be tried jointly for the same offence 
with the other CO accused— -30 All 540, 12 A L J 1239, 13 C W N 
552 After a plea of guilty, a trial may be continued when >t is thought 
necessary to ascertain the part taken by the accused in order to assess 
the punishment, but It IS unfair to defer the conviction of the accused 

solely with the view of having his confession considered against his co- 
accused who have pleaded not guiUy~2t All 53 

Tym/e/i/ff, —If the Court accepts the plea of guilty 

and convicts the accused, his trial is at an end and he may be called 
as a witness against or for any person who has been accused along with 
him — 23 Mad ijt Where m a joint trial of several persons, one of ihe- 
accused pleads guilty, his staiemetit affecting himself and the other accu td 
IS not entitled to be considered under sec 30 of the Evidence Act, for the. 
statement following the plea of guilty ceases to be the statement of a 
person jointly ‘tried’, because the trial ends so far as he is concerned, with 
his plcT— 22 Mid 491 , 1911 V R »5 . 15 Bom 66 , 19 Dorn *95 7 
f02. 4 Cal 483 , 2 C W N 749 , 17 All 524 , 22 All 445 , 7 All t6o 
272 If the accused refuses to, or does not, plead, or 
Reiu»«Ho pieid or if he claims to be tried, the Court shall 
cioimtobetrjtd pfocced to choosc jurors or asscssOfs as 

hereinafter directed and to try the case 

Provided that, subject to the right of objection herein- 
after mentioned, the sime jury m.ay 
* 7 io*»*ori"o*i i«'«r»t try, Of tlic samc assessois maj aid in 

oll»nd«ri In iucc»*»IOfi , ^ ^ .c 

the trial of, as many accused persons 

successively as the Court thinks fit. 
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‘If t)if tccoird rffnifi to or do<i not r](*d* —The xccuied cannot 
St called pfv>n to fif ad ‘nni pa li|‘ , *tich a t lea i» nnt tecopnpscd in the 
Cote The *rct3»ed maj e thtr claim to t»e liied or lefiiic lo p'eid which 
It laVen to he ih' tam* ai da minp to he ircd*— 41 Cal 107} If he 
pleadi 'net soi t)’ the Judje will procce I to Irjr him 

If the actmrd no atn«ef to the eni^ iitjr whether he 11 RU liy 

or ha» an) drfence to maVe, it ahonld le aireftamel whether he 1$ 
obitmaitl) rrijie nr dumb f» •iii/ift/'ftr /V» If he be found to be 
oS» inatflj' mole, ll e plea of *nol cult)' ihru d be recorded, and the 
tnal rhotjM pfoce»d If h* i» f un«I to be dumb an enqu ry »ho«ld b** 
made «*I eiher he ai lana or •"•an* or mcapit le of b^iop tried If found 
»ane, aplea of 'not po 1 t% *honbI h» tecorded, and the trial ihnuld 
rmceed hut if found to be tntane ihe pr*>cedutc laid down in Chapter 
\\\l\ ahoiild he followed Itatanlal 19 

Cltitni to be tried —The actual tr al dfft not b*gin until the charce 
hai teen r»ad and the aecoted claims to be tried— 15 Horn 514, 
95 Horn 694 If the accused refutes to plead or claims lobe tried, the 
Court must proceed to tf)*il>c case, and where ihe Inal is not b> )ur>, it 
must be conducted wuh the A'd of assessots— to W R 43 

If there U 00 eridenee —In a cate where the pr>*oner pleads not 
guilty and the Public Prosecutor does not offer evidence m support 
of Ihe charge, (he Judge ought to ■n«iruct the assessors that they are bound 
to find the prisoner not gu Iiy— 4 M I! C K App 39 Where there is 
no hing which can. if bel esed, amount to proof the case should not be 
put to the jury at all as a verdict of gudiy (if the jury pronounces such 
Tirdici) cannot under such circumstances be suvtiined — 16 W R 19 
“Same jury may tr/ several persoos »occeiiively" —By the term 
'successively' IS underaioud th4t one trial IS to follow the oiler tf on 
the conclusion of one trial the same jury may proceed to try the accused 
in the nrxt case The law does not contemplate that the two trials shall 
be conducted piecemeal in such a manner that at their conclusion the 
jury shall be called upon to decide at one and the same time upon two 
distinct classes of evidence, which (hough they have points in common,, 
require careful discrimination as bearing upon the guilt or innocence of 
two sets of accused— 6 Cal 96 

273 ( 1 ) In trials before tbe Higli Court, when it 

Oniryonun.u.uin- appears to tlic High Court, at ally time 

■birctiareci before the commencement of the trial 

of the person charged, that any charge or any portion tliereof 
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IS clearly unsustainable, the Judge may make on tbe charge 
an entry to that effect 

( 2 ) Sucli entry shaJ) have the eftect of staying proceedings 
upon the charge or portion of the charge 

Ellect of entry 

as the case may be 

If the Court is clearly of opinion that no offence has been made out 
4t IS the duty of the Court to slay the proceedings by mak ng an entry 
as contemplated by this section — 21 Cal 97 

Applications under this section should be disposed of by the high 
Court in Its original criminal jurisdiction — 9 Cal 397 

(7 — Choosing a Jury 

274 (i) In trials before the High Court the Jur> shall 
consist of lime persons 

( 2 ) In trials hy jury before the Court of Session the jiir> 
shall consist of such uneven numbef, not being less than 
Jve or more than nine, as the Local Government, by order 
applicable to any particular district or to any particular class 
of offences in that djstrjct, may direct 

Provided that tvhere any accused pet son is charged tilth 
an offence punishable with death, the jury shall consist of 
not less than seven persons and, if practicable, of nine persons 
The word ‘five’ has been substituted for ‘ihree and the proviso has 
been added) by the Criminal Law Amendment Act, 1923 
Sessions Court the number should be any uneven number from five to 
nine 'which the Local Government may select Thus, five should he 
substituted for three m section 274, as the minimum number of jury 
m a Sess ons Court In murder cases, before the Sessions Court, we ^rc 
of opinion that the number of jury shtuld if practicable be nme 
Report cf the Racial DittincUonS Committee, I*ara 25 

The number fixed by the Local Government must be strictly adhered 
to \\ here the Local Cj\ernment has fixed the number at five, a trial 
bj a j ir> consist ng of Seven members is ultra zires — 26 All 211 

275 (/) /w a tnilbj jtttj befote the High Comt or 
j u r I o r I f I • I ftt Cl ml of St-sston of a pet son rt ho h is 

'lit'mk Vut|«i?'.*3 fmndundir thi (■rc- turns of Ihts Coi' 

■^‘*’*'* (ole anCuropcan ot Indian Jttiiishsulje(l> 
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a majout} of the jur} shall, tf such person hefon the fist 
jiaor IS called and accepted so tequires, consist, in the case 
of an European British subject, of persons zvho are Europeans 
or Auw leans and, in the case of an Indian British subjects, 
■of Indians 

(2) In anj such trial bj jury of a per son zvho has been 
found under the pi ovisions of this Code to be an European 
{other than an European British subject) or an American, 
a majority of the jurj shall, tf practicable and if such European 
or Airier lean before the first juror is called and accepted so 
requires, consist of persons zvho are Europeans or Americans 

TViis secijon been thoiooghly lediaRed by the CTtmina\ Law 
Amendment Act >923 I r or to the amendment it stood as follows — 

' In a tntl by ju y before the Court of Session of a person not being 
an European or an American, a majority of the jury shall if he so 
desires, cons st of persons who are neither Europeans nor Americans * 
The reason of (he amendment has been thus staled ‘The most 
d fiicult question for the Committee to decide is that of ir al by jury of 
European lirttish subjects This is the po ni on which non official 
European opinion is moit emphatic, namely that it is essential that a 
mixed jury should be retained We have dec ded accordingly that the 
‘mixed jury should remain both in the High Court and in the Sessions 
Court m all cases which are to be tried byjury under our proposals, 
subject however to certain provisions and safeguards namely —The 
-same law as to the composition of the jury shall apply to Indians as to 
Europeans, that is to say, (he majority of the jury, if an Indian accused 
so desires shall consist of per»ons who are not Europeans or Americans 
This IS already the law m Sessions Court*, and section 275 should be 
so amended as to make K apply to the High Court also —/Jr/or/q/’ 
She Racial Distinctions Committee, Para *S 

A Native Christian is not entitled to say that he must be tried by a 
■Chiistian jury But he can like any other accused, object to the 
jurors individually — i W R 2 

276 Tlie jurors shall be chosen bj lot from the 
j„,.r.tob.ch.,.„b, persons summoned to act as such, in such 
"®* manner is ihe High Court may from 

lime to time bj rule diiect 
Provided that— 
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firsts pending the issue under this section of rules 
Exis.i« practice =>«y Court, the practice notv pre- 

maintained; vaiHng in such Court in respect to 

the choosing of jurors shall be followed- 

secondly^ in case of a deficiency of persons summoned 
. the number of jurors required may, 

p e r a o n s not sum- j -j •' 

moned when eligible , leave of the Court, be choscn 

from sut-h other persons as may be present ; 

thirdl}^ in a trial before any High Court tn the toivn which 
tri.i bcfcrc .prci.i the usual place cf sitting of sucU High 
Coiut, 

(rt) if the accused person is charged with having com- 
mitted an offence punishable with death, or 
(b) ifin any other case a Judge of the High Court sa 
directs, the jurors shall, be chosen from the special 
jury list hereinafter prescribed , and 
fourthly, m any district for which Local Government has 
declared that the trial of certain offences may be by special- 
jury, the jurors shall, in any case in which the Judge so 
directs, be chosen from the special jury list prescribed in 
Section 325. 


Change —In the third proviso, the words “in a Inal silting of 

such High Court” have been substituted for the words “m the 
presidency towns,” so as to include those High Courts which are not 
Situated in Presidency Towns, eg the High Courts at Allahabad, Lahore, 
Hangoon. Similar amendments have been made m sections 315 and 3*6 
'Chosen by lot' —The object of the Legislature in choosing a jury 
by lot IS to render impisstble any intentional selection of jurors to 
try a pirticular case, and the accused is entitled to a strict observance 
of the provisions contained in this section and sec 279 Irregularities in 
choosing the jury by lot affect the constitution of the Court, and cannot be 
cured by sec 537-7 C. W N 188, 33 All 385 In 8 Cal 7 ^ 98 *’'^ 

1917 .M W. N. I, however, where the Judge himself selected the jurors, 
insteid of choosing them by lot, it was held that such a procedure 
was merely irregular and the verdict would not be interfered with if no 
prejudice was caused 10 the accused, and no objection was taken to such a 
proceduie at the trial. 
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The petsoni who are lo be choien lot ooght to be selected from 
the entire number of perrons tumtnoncti to act as jurors, tnd the selection 
01 ght to be mnde from one box—l Rom 4^3 

'In order to nominate t jut) for the Inal of any prisoner or other 
person to be tried by jurj, a Sessions Judge shall cause to be put 
together in one box, cards or p etes of piper contain ng the names ol 
all the persons summoned to attend, except such of the said persons as 
shall have been excused by the Sess ons Judge from serving on that day in 
consequence ot the t having served as jurors on the previous day or 
for any other cause Such cards or pieces of paper shall be as nearly 
as ma) be, of equal t ze, and shall bear the name of one person 
summoned to attend The Sessions Judge shall then in open Court, 
draw or cause to b* drawn, out of the la d box, one after another as 
many of the said cards or pieces of paper as may represent the number 
of jurors required to try the case and if an) of the jurors whose names 
shall be so drawn shall not appear or if any be objected to and the 
objection be allo«ed, then such further number shall be drawn as may 
be necessary to complete the number ol jurors required for the case’ — 
Cal G R. &. C O p 19 

Second frevtfO —Ifthe Judge is unable to obtain a panel m the man 
ner provided by the second proviso, hts duty is to postpone the trial and to 
summon jurors under the provisions of sec 326 (s)— 7 C W N 
18S 


277 (i) As each juror is chosen, his name shall be 

oilutot. lob. upon his appearance, 

**'‘*‘’ the accused shall be asked if he objects 

to be tried by such juror. 

( 2 ) Objection may then be taken to such juror by the 
accused or by the prosecutor, and the 

Objection to Jurori j <• . . , 11 l 1 

grounds of objection shall be slated 


Provided that, in the High Court, objectiona without 
Objection without Broui’d* staled shall be allowed to the 
ground# stoted tiumbcr of eight on behalf of the Crown 

and eight on behalf of the person or all the persons 
charged 


Where the Judge instead of hearing and deciding objections, 
proceeded to exempt some of the persons present merely on their own 
fcpresentat on, the procedure was irregular and the irregularity could not 
be cured by sec 537—7 C W N 188 
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278 Any objection taken to a juror on any of the 
following grounds, if made out to the 

Orounds oi objection 

satisfaction of the Court, shall be allowed 
{a) some presumed or actual partiality in the juror, 

(d) some personal grounds, such as alienage, deficiency 
in the qualification required by any law or rule 
having the force of law for the time being in force,, 
or being under the age of twenty one or above the 
age of sixty years, 

(r) his having by habit of religious vows relinquished all 
care of worldly affairs, 

{(f) his holding any office in or under the Court , 

{e) hts executing any duties of police or being entrusted' 
with police duties , 

(/) his having been convicted of any offence which,, 
in the opinion of the Court, renders him unfit to serve 
on the jury , 

f^) his inability to understand the language in which 
the evidence is given, or when such evidence is- 
interpreted the language in which it is interpreted, 

{h) any other circumstances whicli, in the opinion of the 
Court, renders him improper as a juror 
Clause (c) ~The allowing of an objection under clause (r) is within 
the discretion of the Court , the Court is not bound to allow such an 
objection, but it ought not to treat it as frivolous— 16 W R 66 

Clause (d) — The fact that a person is a clerk m the ofllce of the 
Magistrate of the District is not sufHcieni to disqualify him from 
sitting as a juror — 7 Cal 42 


279 (0 Every objection taken to a juror shall be 

D.cl.lo.. .1 th. .b]«. deeded by the Court ind such decision 
shall be recorded and be final 


(2) If the objection is allowed, the place of such juror 
shall be supplied by any other juror 
jurorf ■tiiinVi ’’whom attending in obedience to n summons 'ind 

objccllon ■llowrtf ■ , , r- . 

chosen in minner piovidcd bj bcction 
2/0, or if there is no such other juror present, then by any 
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Other person present in the Court whose name is on the Hst 
of jurors, or whom the Court considers a proper person to 
serve on the jury : 

Provided that no objection to such juror or other person 
is taken under Section 278 and allo^ved. 

280 (i) When the jurors have been chosen, they 

shall appoint one of their number to be 

Foreman pt Jury. . 

foreman. 

(2) The foreman shall preside in the debates of the 
jury, deliver the verdict of the jury, and ask any information' 
from the Court that is required by the jury or any of the 
jurors. 


(3) If a majority of the jury do not, within such time 
as the Judge thinks reasonable, agree in the appointment of 
a foreman, he shall be appointed by the Court. 

281 * When the foreman has been appointed, the jurors 
shall be sworn under the Indian Oaths 
Act, 1875. 

282. (0 lfi in the course of a trial by jury at any 
time before the return of the verdict, 
ceaifitopctcnd.ptc. any jurof, from any sufficient cause, is 
prevented from attending throughout the trial, or if any 
juror absents himself and it is not practicable to enforce 
bis attendance, or if it appears that any juror is unable to 
understand the language m which the evidence is given or, 
when such evidence is interpreted, the language in which 
it is interpreted, a new juror shall be added, or the jury shall 
be discharged and a new jury chosen. 

(2) In each of such cases the trial shall commence anew. 


"Unable to understand lan^ua^d' —Where ihe juror was deaf and 
Mind, he was held to be unable 10 understand the language of the trial, 
and was discharged, and the case was tried de rtoz'a—19 Mad. 375 


Absence of witness . — The Judge can discharge ihe jury owing to 
absence of a juror but he cannot do so owing to absence of a witncs— 4 
Bom. L. R. 939- 
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Trial shall commence anew — Where a juror was discharged and 
replaced by another, but the trial was not commenced anew, but the 
Judkfe called the witnesses who bad been examined, read out their 
statements to them which they admitted to be correct and the trial 
proceeded, it was held that there was no valid trial — 36 All 481 

But the trial which becomes null and void owing to the incompetence 
of a juror under this section is not null and void for all purposes Thus 
if a witness has given false evidence during such trial, he can be prosecut 
ed under sec 193 1 P C The nullity of the trial will not affect the 
liability of the witness for the prosecution for perjury — 19 Mad 37 S 

283 The Judge may also discharge 

Dlscbarire ot lury In . . , , 

<a8e of sickness 0 ! the jury whenever the prisoner oecomes 

Sirlsoners. 

incapable of remaining at the bar. 

D. — Choosing Assessors, 

284: When the trial is to be held with the aid of 
assessors, nol less than three <rnd^ tf 
Aueisors how chosen, four shall be chosen from 

the persons summoned to act as such 

Change —The italicised words have been substituted for tne 
■words “t«o or more” by the Criminal Law Amendment Act, 1923 “'V® 

add the further recommendation that in all cases triable with the aid 
of assessors, there shall be, if possible, four, and in any case not 
less than three, assessors "— of the Racial Distinctions 
Committee, Para 26 

Choosing assessors — The reil object of appointing assessors is to 
.assist the Court, and the discussion and statement of points by Judge 
sitting with assessors cannot be said to be otherwise than in furtherance 
of the object of getting the best assistance for the proper adjudication 
of the case — tS W U 25 

The choice of jurors is by lot, but the choice of assessors is entirely 

with ll e Judge, who m the exercise of this power should pay c'cry 
consideration to any reasonable objection raised, although the It*'' 
docs not, as in the case of jurors, provide for objections bciUg laV-cn 
toanasiessor In the selection of assessors, regard must be had to 
the nature of the case, 10 the p>rson tried, and to the public feeling 
excited They ought not to be pleaders nor young men ficsh from 
College and deaoid of experience They ought to be persons of In* 
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dependent conditions in life men of judgment and experience— 23 
U R 35 

Though there is no express prosision for objecting to the selection 
of an assessor, still there is no reason why an objection of presumed 
or actual partially should not be alloned, particularly nhen it is urged 
at the time of selection of the assessor— 3 r L T 33 

'I rom the f'trtom iummantf —The assessors must be chosen from 
the persons summoned to act as such The Judge is not competent 
to select 3n> one to act as an assessor who his not been summonel 
under sec 326 or 327. Wnere out of seveni persons summoned the 
Judge selected only one. and he selected tno other perfoni at random 
from the persons present in Court, it wis held that the trial was bad, 
as It was practically conducted with one assessor only— 14 A W. X 
207 ♦ 35 All 570 , 3 P L J i4t Where m the absence of assessors 
duly summoned the Judge appointed the Ndiir of the Court to act as 
assessor the trial was held to be illegal, as the Nuzir was not duly 
summoned, and in choosing assessors there is no provision correspond 
ing to the second proviso to sec 267 (0 choonng jurors)— 13 0 C 337 
But where a person was su nmoned to serve as an assessor on a parti 
euhr date in a particular case and he failed to appear in Court on that 
date but appeared on a subsequent day when another trial had to 
Cimmence, and he was selected to act as an assessor m that trial, his 
lelcction would not be improper— 17 Cr L J l^ (All) 

Kamber of assessors —Under the present section, there must be at 
least three assessors A trial commencing with the aid of one assessor 
1$ not a legal (rial, and sec 537 cannot cure the defect— 25 Dom 694 , 
15 Bom 514 If there were two assessors but one of them was 
deaf and blind there was properly speikiog only one assessor and the 
trial was invalid — 2t ALL 106 , z Weir 340 

Trial without assessors —The trial will be inval d if a portion 
of the trial which consists in the taking of additional evidence takes 
place after the discharge of the assessors- 15 All 136 

284 A. (/) In a trial with the atd of assessors of a 
. . person who has been found under the 

Aiseitart for trl*t of ' 

uru^’u h ‘ubjeci* «nd provtstOHS of tkis Code to be an Eufopeati 
or Indian British subject, if the European 
or Indian British subject aeaised, or, where there are several 
European British subjects accused or several Indian British 
subjects acaised, all of them jointlj, before the first assessor is 
40 
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7 >ji' rA;V ff. f —.Where a juror \\*as dis-har^ed aad 
rephced b\ another, but ihe ten! was no: commenced aneiv, but iks 
Jud<e called the wiines*c» who hail been esammed, read oit ihe r 
staleraenls to them which ihej admitted to be correct and the trial 
prtxeeded. it was held that there was no aalid trial— 36 All 481 

Eu: the tnal which becomes null and \oid owing to the incompetence 
of a juror under thia section is not null and \oid for all purposes Tt,$ 
if a witness has giren false evidence during such inal, he can be preseo.* 
ed under 'cc. 193 I. P. C The nullitj of the tnal will not affect the 
liabilu) of the witness for the prosecution for perjury — 19 Mad 375 * 

283 The Jud^e may al<o dt«cliarge 

Dl»,.h»rte ol lorj 

< «st «i sickness et the jury whcncv cr the prisoner becomes 
rrUoaers, , * ^ ^ 

incapable of rcmaininj; at the bar. 

D — C/.c'stt.^ Assi'ssen 

284 When the trial is to be held with the aid of 
assessors, t ct less tl etn three 
AiieM«nhow chojeo. ^riUtketNe^ feur shall be cho«eii from 

the persons summoned to act as «!uch 

Change —The italicized words have be-n substituted fiir 
words *awo or more" b) the Cnmma! Law Amendment Act, 1923 
add the further rcco’nmendation that in all cases triable with the a J 
cf as«cs»orz, there shall be, if possible, four, and in anv cate r 
less than three, azsessors”— A*!-/ r/ 'cf t'e /) j*-r 

C< '‘It, Para CO 

Choosing assessors — Th- revl object of apponimc assessors is 
assist tbe Cm rt, and the discussion and slitement of points 
s ilmg with asseszo's cv"ro* be sa d to be olherw «e thin in funberarce 

cf the o''ject of ge’tinc the b*$t assislsnce for the proper adj-d cat oi 

cf the case — 15"' E c5 

The c^o ce of j irors is bv lo*. b..* the cho ce of as^eszo-s is er* rt > 
w*ht>eji.’se who n ih" esercis* of this p^wer should pv' ever) 
cc^s dera* n lo anj reiz3-.ib’- objection rais'd alih'^i ^h the H* 
d cs r-'*. as n l^e esse j r r«, provide for objections be tslze’s 
n an asscss-r la t’ e s-'e • an cf assezso'z, rej:srd n ist b* hsd 
t'e ri*-T' if t'-c evse. to iS'c p rson tr e 1 ard to t'-e pjh] c fee’ 
esc ed Th') o ..It re t> be pleidcrs ror jotinij taea ficshfri'^ 
Cc f^ea-ddesed cf espenecc* TTie} oi,*ht lo be ptric'*s cf ir 
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dependent condiiions in life, men of judgment and experience— 23 
W R 35. 

Though there is no express provision for objecting to the selection 
of an assessor, still there is no reason why an objection of presumed 
or actual partialdy should not be allowed, particularly when it is urged 
It the time of selection of the assessor— 3 P L T 32 

'From the persons summoned’ —The assessors must be chosen from 
the persons summoned to act as such The Judge is not competent 
to select any one to act as an assessor who his not been summonel 
under sec 326 or 327. Wtiere out of several p*rsons summoned the 
Judge selected only one, and he selected two other persons at random 
from the persons present m Court, it was held that the trial was bad, 
as it was practically conducted with one assessor only— 14 A \V. N 
207, 35 All 570, 3P L J t4t Wherein the absence of assessors 
duly summoned the Judge appointed the Nazir of the Court to act as 
assessor the trial was held to be illegal, as the Nazr was not duly 
summoned, and in choosing assessors there is no provision correspond 
ing to the second proviso to sec 267 (in choosing jurors)— 13 O C 337 
Rut where 1 person was summoned to serve as an assessor on a partN 
eulir date m a particular case and he failed to appear in Court on that 
date but appeared on a subsequent day when another trial had to 
Ommence, and he was selected to act as an assessor m that trial, his 
selection would not be improper— 17 Cr L J 17 (All) 

Naraber of assessors —Under the present section, there must be at 
least three assessors A trial commencing with the aid of orre assessor 
IS not a legal trial, and sec 537 cannot cure the defect— 25 Rom 694, 
15 Bom 514 If there were two assessors but one of them was 
deaf and blind, there was properly speaking only one assessor and the 
trial was invalid — 21 ALL 106 , 2 Weir 340 

Trial without assessors —The trial will be invalid if a portion 
abt cowsssw an the nC wdd\unn%l evidence takes 

place after the discharge of the assessors— 15 All 136 

284 A {/) In a trial with the aid of assessors of a 
. . . . person who has been found under the 

AM(Mor> lor trial of ' '' 

»r?tVil5 aubjecia and provistoTts of thts Code to be an European 
or Indian British subject^ if the European 
or Indian British subject accused, or, where there are several 
European British subjects accused or several Indian British 
suljects acaised, all of them joitttlj, before the first assessor is 
40 



<624 CODE OF CRIMINAL PROCEDURE [SECS 283*284 


Trtdl shall commence anew —Where a juror was discharged and 
replaced by another, but the trial was not commenced anew, but the 
Judne called the witnesses who bad been examined, read out their 
statements to them which they admitted to be correct and the trni 
proceeded, it was held that there was no valid trial — 36 All 481 


But the tna! which becomts null and void owing to the incompetence 
of a juror under this section ts not null and void for all purposes Thus 
if a witness has given false evidence during such trial, he can be prosecut 
ed under sec. 193 I. P. C. The nullity of the trial will not affect the 
liability of the witness for the prosecution for perjury — 19 Mad. 375 


Ditcbarae of Jury In 
<asc ol sickness oi 
prlsonera. 


283. The Judge may also discharge 
the jury whenever the prisoner becomes 
incapable of remaining at the bar. 


J), — Choostng Assessors. 

284 When the trial Is to be held with the aid of 
assessors, ttoi less than three and, t/ 
Asseuorshawchoisn. pf^^ctlcablc, fouf sliaJl be clioscn from 

the persons summoned to act as sue!) 

Change —The itahcised words have been substituted for tfi* 
■words “two or more” by the Criminal Law Amendment Act, 1923 
.add the further recommendation that m all cases triable with the nd 
of assessors, there shall be, if possible, four, and in any case not 
less than three, assessors "— 'of the Racial Distinfticns 
Committee, Para 26 

Choosing assessors — The real object of appointing assessors is to 
assist the Court, and the discussion and statement of points by a Judge 
sitting with assessors cannot be said to be otherwise than in furtherance 

of the object of getting the best assistance for the proper adjudication 

of the case — tS W. U 25 

The choice of jurors is by lot, but the choice of assessors is entirely 
SMth ll c Judge, wfio m the exercise of this power should pay ciery 
consider itK n to any reasonable objection raised, although the I'’'' 
dres not. as m the case of jurors, provide for objections beirtg tal.ei' 
to an asiessor In tie selection of assessors, regard must had to 
tie nature (f the case, to the person tried, and to the public fecli'’K 
cicited The> not lo be pleaders nor >oting men ficsh from 

College and deaoid of expeticnee. They ou^,lit to be persons of 
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drptrrfcni condition* m lifc» men of jodpmtni and eiperitncc— 
W. K 35. 

Thoj^h there 11 no etprci* protmon for objectme to the letcction 
ofin atieiior, *tii! there 11 na teaton «h)r an objection of preiumcd 
or actual partiallf thojld not b; allowed, particular!)* when U it urf^ed 
at the lime of lelection of the atitiior— -i I’. T. 57, 

'/rcwr /i/f^wai»rr •—The aiiertoft mutt be choten from 
the pertoni io*nmoncJ to act at luch. The Judge ii not competent 
to lelect anf one to act a* an atteiior who hit not been lummonel 
under tec, 5:6 or jtTt Wncre ojt of lererat ptiioni lummoned the 
Judce tc’ectcJ onlpone, and he lelfcted two o'her pertont at random 
from the pertont present in Court, it wat held that the Inal wat bad, 
a* It wa* practically ronducteJ with one attctior only — 14 A. W. N. 
an?: ?S All 570, L J 141 Wherein the abtcnce of aiieiiort 
duly summoned the Judge appointed the Nanr of the Court to act as 
astettor the trial «rat held to be illegal, at the Nanr irai not duly 
summoned, and in choonng attestors there it no provision correspond* 
inp to the second proviso to sec. 167 (m chooiiog jurors)— 13 0. C. 337, 
Hut where a person was summoned to terse as an assessor on a parti* 
cular date m a particular cate and he failed 10 .ppeir In Court on that 
date but appeared on a lubteqoent day when another trial had to 
ommence, and he «at select'd to act at an .nssessor m that trial, his 
lelection would not be improper— 17 Cr. L. J. tj (AH) 

Ifomber of asseiiora —Under the present section, there must be at 
lessi three assessors. A trial commencing with the aid of orre assessor 
IS not a legal Inal, and sec 537 cannot care the defect — 35 Bom. 694; 
15 Bom 514 If there were two assessors but one of them was 
deaf and blind, there was properly speikiQg only one assessor and the 
trial was inialid — 3t ALL 106 , 3 Weir 340 

Trial withont assessors —The tnsl will be invalid if a portion 
tj( cbe Ssn.1 consi.sw sft «a( addiuonal cvwieuce takes 

place after the discharge of the assessors— 15 AH 136 

284-A. (/) /« n trial with tlu aid of assessors of a 
. . ... . person xvho has been found under the 

Af(c«*orf far trial el •' 

urnVah iubjicii mS provisions of this Code to be an European 
or Indian British subject, if the European 
or Indian British subject accused, or, where there are several 
European British subjects accused or several Indian British 
subjects accused, all of them jointly, before the first assessor is 
40 
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chosen so requhCy all the assessors shall, in the case of European 
Biitish subjects, be persons xohoate Europeans or Americans, 
or, tn the case of Indian British subjects, be Indians, 

{3, In a trial with the atd of assessors of a person xvho has 
been found under the provisions of this Code to be an Emopean 
{other than an Em opean Ei itish subject) or an American, all 
the assessors shall, if practicable and if such European or 
American before the first assessor is chosen so requires, he 
pet sons vjho aie Emopeans or Aineiicans, 

This section has been ne^ly added by the Criminal Law Amendment 
Act, 1923. Under this section, Indians and Europeans can claim to 
be tried before their own countrymen as assessors. “In any district 
in which for any class of onfence Indians are normally triable m a 
Court of Session with the aid of assessors, and in which no racial 
consideratioqs are involved, the accused whether Indian or European 
shall be tried with assessors, who if the accused so claims, shall all 
be of the nationality of the accused”— of the Racial Dhtinetions 
Committee, Para 2O. 

Subsection (2) embodies the old section 460 with certain modifications 

The accused, if lie intends to avail himself of the provisions of 
this section must male a chim to the privilege conferred by it ; fnlutc 
to mike a claim will amount to waiver — 1912 P. R C. 

285 . CO If in Uie course of a trial with the aid of 
assessors, at any time before the fiiidi”S» 
■ite*ior It unawt'o any assessor is, from any sufficient cause, 
prevented from attending throughout the 
trial, or absents himself, and it is not practicable to enforce 
his attendance, tlie trial shall proceed with the aid of the 
other assessor or assessor^. 

(2) If all the assessors are prevented from attending, o*" 
absent themselves, the proceedings shall be stayed and a nc"’ 
trial si all be held with the aid of fresh assessors. 

AbiCDCO of niiessors :—Tnu section contemplates thnt at least one 
assessor must attend conlmuoJily throughout the trisi — G C. W. N. 7*5 > 

34 Mad 523 Therefore, where in a Sessions ttnl beginning with three 
astes^otf, one of the .'mesi' rt died *1 nn tarb sts^c of the proceedings 
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and later on another assessor became too ill to be present, and the third 
was absent before the pleader for the defence addressed the Court, it was 
held ibat the trial was a nullity— 13 All 337 

An assessor who is absent during a part of the trial -can not 
be allowed to resume his seat as assessor, once he is absent he 
ceases to occupy the position of an asses'or Where such an 
assessor was allowed to resume his sett, and the evidence recorded 
in his absence was read over to him, and he gave his opinion just 
like (he other assessor*, it was held that the procedure was not m 
accordance with law H s opinion ought not to have been taken — 
8CP L R 9,6C WN 715 Raianlal 695 In 24 Mad 523, 
however, It was held that such a procedure is meiely irregular but not 
illegal Though the proper course would have been to proceed with the 
other assessor alone, and to accept h s opinion only, still the fact that the 
absent assessor was allowed to resume his seat and take part m the trial 
and gixe opinion will not vitiate the opinion of another assessor which 
was validly g vcn The assessors merely assist the Court but do not 
form part of the tribunal wh ch hnatly decides the rase and the assessors 
unlike the jury give their opinions separately and not as members of a 
body And the invalidity of the opinion of one does not alTect the validity 
oi the opinion of the other 

If aisessor ts an intertsted ferson —Where in the course of a trial it 
is found that one of the assessors is interested in the trial, and is unfit to 
sit as an assessor, there is no provision of the law to meet such a contin' 
gency In such a case the proper course is to refer the case to the High 
Court to set aside the order appointing the incompetent assessor and all 
subsequent proceedings in the (ral Then the Sessions Judge will be 
asked by the High Court to choose another assessor and proceed wiih (he 
trial de ncno—^igtz M W N 378 

DD^ Joint Trials 

285 A In any case in which an European or American 
ts accused jointly with a person not being an European or 
American or an Indian British subject ts acaised jointly with 
a person not being an Indian^ and such European Indian 
British Subject or American ts committed for trial before a 
Court of Session, he and such other person may be tried 
together, but if he requires to be tried in accordance zvith the 
fiodstons of Section or Section zSp A and is so tried, and 
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the Other pet son accused lequues to be tried separately, such 
other person shall belt led separately in accordance with the 
provisions of this Chapter 

This sect on has been newly ndded by the Ciiminal Law Amendment 
Act, 1923 It provides that tn cases in which Indians and Europeans 
are sought to be tiied jointly, they can claim to be tried separately befo e 
jurors or assessors who are their own countrymen 

E — Trial to close of cases for Prosecution and Defence 

286 (0 When the jurors or assessors have been chosen 

op.nlnjc..= lorpro. Prosecutor shall open his case b) 

reading from the Indian Penal Code 
or other law tlie description of the offence charged and 
stating shortly by what evidence he expects to prove tlie 
guilt of the accused 

( 2 ) The prosecutor shall then examine his witnesses 
Trial cannot be postponed —After the jurors have been chosen, the 
prosecutor shall open his case and the trial cannot be postponed to 
enable the prosecutor (0 eximme a witness by commusion— 19 Cal 
Examination of witnesses —The object of a prosecution is not to 
secure a convict on but to sec that justice be done The prosecutor i* 
bound to call all the witnesses who prove their connection w th ih* 
transaction in question, and who also must be able to give important 
informition U such witnesses are not produced without suOicienl reason 
being shewn, the Court may properly draw an inference adverse to tl e 

prosecution— 8 Cal izi 7 All 904, s P L T 161 3 S L R 200 All 
the persons alleged or known to have Knowledge of the facts ought to be 
brought befoie the Court to be eximincd The fact that certain witness 
es were examined by the committing Magistrate against the express 

desire of the police officer conducting the prosecution is no ground for 

not calling them —10 Cal io“o All the witnesses who were present at the 

% ene of the crime must be called by the prosecution even if they C'* 

contradictory versions so that the jury may draw their onn conclus on 

from the r depositions— Ratanlal 58s 1 I* L T 491 , 42 Cal 4‘'2 , and it 
II not a lufTicient reason not to call such a witness, simply because the 
opinion he has formed shows an unconscious bias on his part — 9 C 
X 43<? The prosecutor ts not free to choose how much evidence he w H 
Imng before the Court heisboind to produce all the evidence m hi* 
power d rent) I eating iip^n 1! e r! aT^.e (t islivdiiy to call all 
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nesses who can throw any light on the case whether they support the 
prosecution theory or the defence theory — i P L T 16 1 , and the prose 
cutor should not refuse to call and examine any witness for the 
prosecution merely because hts evidence may in some respects be faiour* 
able to the defence — id All S4 But the prosecution is not bound to call 
or put into the witness box for cross extmination any w tness whom he 
believes to be false— 49 Cal 277 ,i6Ali S4 , 14 All 521 , 15 All 6tSCaI 
121 , 1916 F R 12 or who will misrepresent facts Of will misstate what 
has hajipened— 9 C W N 438 

All the witnesses sent up by the committing Magistrate must be | 
examined, and the Sessions Judge is not competent to pick and choose * 
among them It 15 the duty of the Court lo examine all such witnesses, 
unless it has good and sufficient reason to believe that the witness came 
to the Courthouse with a predetermined intention of giving false evi 
dcnce— IS AH 6 , 14 Cat 24> 7 All 904 ■ 3 Weir 378 In 14 

All 53I1 however, it has b*en held that the prosecution is not 

bound to examine a witness examined before the committing Magistrate, 
except when the committing Magistrate has staled m his order of commit 
ment that he has been induenced by that particular witness in ordering 
the committal No further duty is imposed on the prosecution than that 
of having m attendance every witness examined before the committing 
Magistrate, so that the witness maybe examined or not by the defence 
counsel as he chooses 

If the defence witnesses who have been summoned by the committing 
^lagistrate to appear before the Sessions Court, fail to appear, the 

Sessions Judge is bound to enforce their attendance Where the Sessions 

Judge refused to summon them on the ground that the application for 
summons has been made at a late stage, and proceeded with the trial, 
the High Court on appeal set aside the trial — 47 Cal 758 

When the Public Prosecutor does not call a witness examined before the 
commuting Magistrate, on the ground that he will not speak the truth, 
he should explain to the Court that this is the reason, and should tender 
himforcross examination In tbeabsenceof any such explanation or other 
reasonable grounds apparent on the face of the proceedings, inferences 
unfavourable to the prosecution will be drawn from non production of 
witness —7 AH 904 

When there is no ground for disbelieving the witnesses, all the 
witnesses must be examined , and the (rial cannot be stopped, or no 
final opinion as to the falsehood or insnfficiency of the prosecution evi* 
dence ought to be arrived at, untirall the witnesses have been examined 
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the Other person accused tequiies to he tried separately ^ such 
other person shall be it ted separately in accoi dance with the 
provisions of this Chapter 

This s*ction has been newly added by the Ciiminal Law Amendment 
Act, 1923 It provides that m cases tn which Indians and Etiropems 
are sought to be tned jointly, they can claim to be tried separately befo e 
jurors or assessors who are their own countrymen 

£ — Trial to close of cases for Proseatiton and Defence 

286 (i) When the jurors or assessors have been chosen 

op.nlnic... lorpro. pfoseciitor shall open his case b) 

reading from the Indian Penal Code 
or other law the description of the offence charged, aiul 
stating *^hortly by wliat evidence he expects to prove llie 
guilt of the accused 

(2) The prosecutor shall then examine his witnesses 
Trial cannot bo postponed —After the jurors have been chosen, the 
prosecutor shall open his case and the trial cannot be postponed to 
enable the prosecutor to extmine a witness by commusion— 19 Cal nj 
ExamtuatioQ of witnesses —The object of a prosecution is not to 
secure a convict on but to see that justice be done The prosecutor n 
bound to call all the witnesses who prove their connection with the 
transaction in question, and who also must be able to give important 
information U such witnesses are not produced without sufilcient reason 
being shewn, the Court may properly draw an inference ads erse to the 

prosecution— 8 Cal 121 , 7 All 904 r P L T rOi , 3 S L R 200 
the persons alleged or known to have knowledge of the facts ought to be 
brought before the Court to be eximmed The fact that certa n witness 
es were examined by the committing Magistrate against the express 
desire of the police officer conducting the prosecution is no ground for 

not calling them “lo Cal 1070 All the witnesses who were present at the 

$“cne of the crime must be called by the prosecution csen if they R '* 

contradictory sersions so that the jury may draw their own conclus on 

from their depositions — Ratanlal 581 , i P L T 491 , 42 Cal 422 . 

If not a sufficient reason not to call such a witness, simply because the 
opinion he has formed shows an unconscious bias on his part— 9 ^ '' 

S 45S The prosecutor IS not free tochoosehow much evidence he w H 
lung before the Court leiiboind to produce all the evidence m hi* 

power d recily bcarinp upon tl c rharKf It 1% his duly In ml! all * 
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nesses who can throw any light on the case whether they support the 
prosecution theory or the defence theory — i P L T. i6t , and the prose 
cutor should not refuse to call and examine any witness for the 
prosecution merely because hts evidence may in some respects be faiour* 
able to the defence-id All S4 But the prosecution is not bound to call 
or put into the witness box for cross extmination any w tness whom he 
believes to be false— 49 Cal 277 ,i6AIl 84 , 14 All 521 , 15 All dt^Cal 
121 , 1916 P R 12, or who will misrepresent facts Of will misstate what 
has happened— 9 C W N 438 

All the witnesses sent up by the committing Magistrate must be | 
examined, and the Sessions Judge is not competent to pick and choose ' 
among them It is the duty of the Court to examine all such witnesses, 
unless It has good and sufficient reason to believe that the witness came 
to the Courthouse with a predetermined intention of giving false evi 
dence— IS All 6 , 14 Cal 24> 7 All 904 , 2 Weir 378 In 14 

All 521, however, it has been held that the prosecution is not 
bound to examine a witness examined before the committing Magistrate, 
except when the committing Magistrate has staled in his order of commit 
ment that he has been influenced by that particular witness in ordering 
the committal No further duty is imposed on the prosecution than that 
of having m attendance every witness examined before the committing 
Magistrate, so that the witness maybe examined or not by the defence 
counsel as he chooses 

If (he defence witnesses who have been summoned by the committing 
Magistrate to appear before the Sessions Court, fail to appear, the 
Sessions Judge is bound to enforce their attendance Where the Sessions 
Judge refused to summon them on the ground that the application for 
summons has been made at a late stage, and proceeded with the trial, 
the High Court on appeal set aside the trial — 47 Cal 758 

When the Public Prosecutor does not call a witness examined before the 
commuting Magistrate, on the ground that he will not speak the truth, 
he should explain to the Court that this is the reason, and should tender 
himforcross examination In tbeabsenceof anysuch explanation orother 
reasonable grounds apparent on the face of the proceedings, inferences 
unfavourable to the prosecution will be drawn from non production of 
witness — 7 All 904 

When there is no ground for disbelieving the witnesses, all the 
witnesses must be examined , and the trial cannot be stopped, or no 
final opinion as to the falsehood or insufliciency of the prosecution evi< 
dence ought to be arrived at, until all the witnesses have been examined 
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the other person accused tequhes to be tried separately, such 
other person shall be U ted separately in accot dance with the 
provisions of this Chapter. 

This s'clion has been newly added by ihe Cuminal Law Amendment 
Act, 1923. It provides that m cases la which Indians and Europeins 
are sought to be tried jointly, they can claim to be tried separately befo e 
jurors or assessors who are their own countrymen 

E. — Trial to close of cases for Prosecution and Defence. 


286 (0 When the jurors or assessors have been chosen, 

lorpr.. prosecutor shall open his case bj 

reading from the Indian Penal Code 
or otiier law tlie description of the offence charged, atu! 
stating shortly by what evidence he expects to prove the 
guilt of the accused. 

( 2 ) The prosecutor shall then examine his witnesses. 

Trtal cannot be postponed —After the jurors have been chosen, the 
prosecutor shall open his case .and the trial cannot be postponed to 
enable the prosecutor to eximtne a witness by commission— 19 Cal UJ 


Examination of witnesses The object of a prosecution is not to 
secure a conviction but to see that justice be done The prosecutor u 
bound to call all the ivimcsses who prove their connection with the 
transaction in question, and who also must be able to give important 
mformition If such witnesses are not produced without sufficient reason 
being shewn, the Court may properly draw an inference adverse to Ih® 
prosecution— 8 Cal. I 3 i ; 7 All 904 ; 1 P. L T. 161 ; 3 S L R 200 All 
the persons alleged or known to have Knowledge of the facts ought to be 
brought before (he Court to be ex trained The fact that certain witness 
es were examined by the committing Magistrate against the expres* 
desire of the police officer conducting the prosecution Is no ground fof 
not calling them— so Cal. J070 All the witnesses who h ere present at the 
scene of the crime must be called by the prosecution even if they B''* 


contradictory versions, so (hat the jury may draw their own conclusion 

from their depositions— Raianlal 581 ; i P. L. T.491 1 42 Cat 422 ; and it 
If not a sufficient reason not to call such a witness, simply because the 
opinion he has formed shows an unconscious bias on his part — 9 C, '' 
S’. 43'? The prosecutor is not free to choose how much evidence he will 
bung before (he Court j he it bound to produce all (he evidenced hi* 


power direcily hearing upon (he charge It is Ins duty to call all 
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nesses who can throw any tight on the case whether they support the 
prosecution theory or the defence theory— t P L T 161 , and the prose 
cutor should not refuse to call and examin- any witness for the 
prosecution merely because his etrtdence may in some respects be fax our 
able to the defence >'iC All S4 But the prosecution is not bound to call 
or put into the nitness box for cross extmination nny w tness whom he 
belies cs to be false— 49 Cal 377 ,i 6AI< 64 14 All 521 , 15 All 6«8Cal 
131, 1916 P R t} or who Will misrepresent facts or will misstate what 
has ha| pened— 9 C W N 438 

All the witnesses sent up by the committing Magistrate must be | 
examined, and the Sessions Judt,e <s not competent to pich and choose ' 
among them It is the duly of the Court to examine at! such witnesses, 
unless it has good and sufri‘'ieat reason to believe that the witness came 
to the Courthouse with a predetermiocd intention of giving false evi 
dence— 15 All 6 , 14 Cal 24* 7 AU 904 2 Weir 378 In 14 

All 521, howexer it has b‘en held that the prosecut on is not 

bound to examine a witness examined before th* commuting Magistrate, 
except when the committing Magistrate has stated m his order of commit 
meat that he has been influenced by that particular witness m ordering 
the committal No further duty is imposed on the prosecution than that 
of having la attendance every witness examined before the committing 
Magistrate, so that the witness maybe examined or not by the defence 
counsel as he chooses 

If the defence witnesses who have been summoned by the committing 
Magistrate to appear before the Sessions Court, fa I to appear, the 

Sessions Judge is bound to enforce the r attendance Where the Sessions 

Judge refused to summon them on the ground that the application for 
summons has been made at a late stage, and proceeded with the trial, 
the High Court on appeal set aside the trial— 47 Cal 758 

When the Public Prosecutor does not call a witness examined before the 
comm tting Magistrate, on the ground that he will not speak the truth 
he should explain to the Court that this is the reason, and should lender 
him for cross examination In the absence of any such explanation or other 
reasonable grounds apparent on the face of the proceedings, inferences 
unfavourable to the prosecution will be drawn from non production of 
witness— 7 AH 904 

When there ts no ground for disbelieving the witnesses all the 
witnesses must be examined , and the trial cannot be slopped, or no 
final opinion as to the falsehood or insoRiciency of the prosecution evi 
dence ought to be arrived at, until all the witnesses have been examined 
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Thus, where after the examination of some of the witnesses th^ Jod^e 
asked the jury whether they wished to heir any more evidence and they 
stated that they did not believe the evidence and wished to stop the 
case and the Judge recorded a verdict of acquiiul, It wis held lint the 
procedure v/as wrong All the remaining witnesses ought to have been 
examined before any verJict ivas recorded — 20 Mid 4^5 

The evidence must be taken iw of the accused It is an 
irregular procedure to examine witnesses m the absence of the accused 
and then to read over to the accused the evidence recorded m his absencr, 
the accused being however allowed to cross examine the witnesses 
Such a procedure prejudices the accused m his cross examination and 
defence — 5 C P L R 33 

Witnesses not examined before the committing Magistrate —The 
prosecution cannot demand, as of right, that any witness not examined 
in the preliminary inqu ry should be called and examined at the tria' 
lJut the Court, if it considers necessary, may call and examine him— U 
All 213 . But the mere fact that a witness has not been examined 
before a cornu iiting Magistrate is no ground for refusing to take the 
evidence of such witness There is nothing in the Code which restricts 
the examination at the trial only to the witnesses examined before the 
committing Magistrate But the prosecutor should, as a matter of 
justice and fairness to the accused, state in his opening address the 
names of such witnesses— 1889 P R i 

Cross Examtuation — As a role the cross examination of a witness 
should take place after Ins examination in chief, and cannot be poslpo le t 
Thctc IS no provi'ion of law winch authorises the Judge to allow all the 
prosecution witnesses to be examined at once and to permit the cross 
examination to be reserved to a subsequent dale — 2 W'eir 38/ 
though the accused is not eniiiled to such postponement as of righi, 
there is no reason why ihe Sessions Judge should refuse an application 
for such postponement where Ihe application was a reasonable one under 
the circumstances of the case— 41 Cal 299 

A Sessions Judge is not jusiiHed m stopping the cross eximi 05 t‘°" 
and turning the witness out of Court because he is ofopinon thalll® 

witness 1$ not speaking the truth and no reliance can be p’aced on ihe 
deposition of a witness whose cross exammaiion has been stopped-J^ 

A W N 149 

Ctcii Eximlnalion of a witneii not examined In chief —Tie 

ctJ nary practice in properly constituted Courts is iliat where a witness 
for the prosecut on »i not eiamineJ by the Crown, he 11 pliced mile 
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witness box in order that the defence may have an opportunity of cross* 
examining him— 5 Cal 614, 11 Bom. L R 1162; 15 \V R. 64 , 14 
Alt 521 , 14 Cal. 245 But there is no provision in the Code analo 
gous to English practice, entitling the prisoner, as a matter of right, to 
have & witness for the prosecution who is rot called, put into the box 
for cross examination, and the disalloning of it is no error in law— 5 B H 
C R 85 , 14 Cal 24S , 14 All 521 


287 . The eKamination of the accused duty recorded by or 
before the committing Magistrate shall be 

Examination ol , ,, , , , 

accused beiore Maata- t**ndcred by the prosecutor and read as 
trate to be evidence 

evidence 


‘ Tke examination of the accused' — This section contemplates an 
examination of the accused, although sec 209 does not make it impera 
live on the committing Magistrate to examine the accused— Ratmlal too 

The examination of the accused recorded by the Magistrate should 
be put in before the accused ts called on to enter on his defence— 2 Weir 
361 , Cal G. R & C 0 p 23 

The vihoU of the examination should be read out— 4 M H C K 
App 4 t 8 W R 38 , 9 M L T 316 Where the prisoner had made 
two statements before the Magistrate, the one amounting to a confession 
of the guilt and the other to a denial thereof, the trial Court ought to 
consider both the statements and their relative credibility— to B L R. 
332 , 18 All 78 

This section permits a previous statement uf the accused to be read 
as a part of the case for the prosecution only so far as suth stateiirfiit 
refers to the oifence for which the accused is being tried, and not so far 
as It relates to a previous conviction The portion as to previous convic 
lion cannot be read out to the jury or assessors under sec 310 until they 
have given their \erdict or opinion — 6P L J 706 

'' Duly recorded' —Where the accused uas examined about a con* 
fession which was not admissible m esidence, the questions and answers 
to them could not be said to be 'duly recorded', as the questions were 
not such as were allowed by (he law (o be put , and (be answer (0 these 
questions were not admissible to evidence against the accused— 4 V U 
U 244 

''Commitlsn^ 'daj;tstrald —The phrase 'committing Magistrate’ in 
Secs 287 and aSS is merely a compendious way of referring to the 
Magistrate cr Magistrates who held the preliminary inquiry on which 
the committal was made Where a subordinate Magistrate inquired into 
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Thus, where after the examination of some of the witnesses th<> Judge 
asked the jury whether they wished to hear any more evidence and they 
stated that they did not believe the evidence and wished to stop the 
case and the Judge recorded a verdict of acquittal, It wis held that the 
procedure v/as wrong All the remaining witnesses ought to have been 
examined before any verdict was recorded — 20 Mid 445 

The evidence must be taken tn the presence of the accuse/ It is an 
irregular procedure to examine witnesses in the absence of the accused 
and then to read over to the accused the evidence recorded in bis absence, 
the accused being however allowed to cross examine the witnesses 
Such a procedure prejudices the accused m his cross examination and 
defence— 5 C P L R 33 

IFi/nesses not examined before the committing Magistrate —The 
prosecution cannot demand, as of right, that any witness not examined 
in the preliminary mqu ry should be called and examined at the tria' 
13ut the Court, if it considers necessary, may call and examine him— U 
All 212 But the mere fact that a witness has not been exaiuned 
before a committing Magistrate is no ground for refusing to take the 
evidence of such mtness There is nothing m the Code which rcstr cts 
the examination at the trial only to the witnesses examined before the 
committing Mag strate But the prosecutor should, as a mailer of 
justice and fairness to the accused, state m his opening address the 
names of such witnesses— 1889 P R 1 

Cross Examinatiou —As a rule the cross examination of i witness 
should lake place aficr his examination in chief, and cannot be postponed 
There is no provi«ionof law winch authorises the Judge to allow all the 
prosecution witnesses to be examined at once ind to permit the cross 
examination to be reserved to a subsequent dale — 2 Weir 381 dlut 
though the accused is not eniulcd to such postponement ns of right, st 
there is no reason why the Sessions Judge should refuse an apphcaiio” 
for such postponement where the application was a reasonable one undet 
the circumstances of the case — 41 Cal 299 

A Sessions Judge IS not justified in stopping the cross examinabot' 
and turning the witness out of Court because he is of opinion tint the 
witness IS not speaking the truth , and no reliance can be p'aced on the 
deposition of a witness whose cross examinaiion has been stopped— 2® 

A \\ N 149 

Crosi Examination of a witnexi not examined in chief —The 
ordinary practice in properly constituted Courts is lint where a 
for the prosecution is not examined by the Crown he ispliccd mil® 
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Witness box in order tbit the defence may have an opportunity of cross* 
examining him— 5 Cal 614 , 11 Bom L R 1162, 15 W R 64 , 14 
All 521 , 14 Cat 245 But there is no provision in the Code analo 
gous to English practice, entitling the prisoner, as a matter of right, to 
have & witness for the prosecution who is rot catted, put into the box 
for cross examination, and the d sallowing of it is no error m law— 5 B H 
C R 85 , 14 Cal 245 , 14 All 521 

287 The examinaltoit of the accused diil> recorded by or 
before the committing ^lagistrate shall be 
accused beiore Meets* tendered bv the prosecutor and read as 

trale to be evidence *' ' 

evidence 

* The txamination oj Iht accuttd ' — This section contemplates an 
examination of the accused, although sec 209 does not make it impera 
live on the committing Magistrate to examine the accused— Ratanlal too 

The examination of the accused recorded by the Magistrate should 
be put in before the accused ts called on to enter on his defence— s Weir 
361 , Cal G R 5 . C 0 p 23 

The VfhoU of the examination should be read out— 4 M H C R 
App 4 , 8 W R 38 , 9 M L T 316 Where the prisoner had made 
two statements before the Magistrate, the one amounting to a confession 
of the guilt and the other to a denial thereof the trial Court ought to 
consider both the statements and iheir relative credibility— to B L R 
332 , 18 All 78 

This section permits a previous statement of the accused to be read 
as a part of the case for the prosecution only so far as such statemeut 
refers to the offence for which the accused is being tried, and not so far 
as It relates to a previous conviction The portion as to previous convic 
lion cannot be read out to the jury or assessors under sec 310 until they 
have given their verdict or opinion — 6 P L J 706 

Dnfy rttvrdtd’ — VfVrtat \Vrt ta'awitibi 7 k/vu\'hzxni 
fesston which was not admissible in evidence, the questions and answers 
to them could not be said to be ‘duly recorded', as the questions were 
not such as were allowed by the law to be put , and the answer to these 
questions were not admissible id evidence against the accused — 4 L' B 
R 244 

' CotnmilUng Magistratd' —The phrase ‘committing Magistrate’ in 
Secs 287 and 288 is merely a compendious way of referring to the 
Magistrate or Magistrates who held the preliminary inquiry on which 
the committal was made Where a subordinate Magistrate inquired into 
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Thus, where after the exammaiion of some of the witnesses th** Judge 
asked the jury whether they wished to hear any more evidence and they 
stated that they did not beheve the evidence and wished to stop the 
case and the Judge recorded a verdict of acquittal, It wis held that the 
procedure v/as wrong All the remaining vviinesses ought to have been 
examined before any verdict was recorded — 20 Mad 445 

The evidence must be taken tn ike presence of the accused It is an 
irregular procedure to examine witnesses m the absence of the accused 
and then to read over to the accused the evidence recorded in his absence, 
the accused being however allowed to cross examine the witnesses 
Such a procedure prejudices the accused m his cross evamination and 

defence— s C P L R 33 

It^tinesses net examtntd before the conifntihn^ Ma^tttrcde —The 
prosecution cannot demand, as of right, that any witness not examined 
in the preliminary inqu ry should be called and examined at the tna' 
But the Court, if it considers necessary, may call and examine him— U 
All 212. But the mere fact that a witness has not been examined 
before a comn uling Magistrate is no ground for refusing to lake the 
evidence of such witness There is nothing m the Code which restricts 
the exammaiion at the trial only to the witnesses examined before ihe 
committing Magistrate But the prosecutor should, as a mailer of 
justice and fairness to the accused, state m his opening address the 
names of such witnesses— 1889 P R 1 

Cross Examination — As a rule the cross examination of a witness 
should take place after his examination in chief, and cannot be postpo led 
There is no provision of law winch authorises the Judge to allow all the 
prosecution witnesses to be examined at once, and to permit the cross 
examination to be reserved to a subsequent dale — 3 Weir 381 
though the accused is not entitled to such postponement as of right, still 
there is no reason why the Sessions Judge should refuse an application 
for such postponement where the application was a reasonable one under 
the circumstances of the case — 4 * Cal 299 

A Sessions Judge is not justiGed m stopping the cross examination 
and turning the witness out of Court because he is of opinion that the 
witness IS not speaking the traih , and no reliance can be p'aced on the 
deposition of a witness whose cross txamtnatvon has been stoppcd -30 
A W N 149 

Crosi Examination of a witness not examined in chief —The 

ordinary practice m properly constituted Courls is that where a witness 
for the prosecut on is not examined by the Cron n, he is pitted in the 
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EMdence of approver i -If an accomplice, to whom a conditional 
pardon has been tendered, is examined as a witness in the trial, his 
deposition made before the committing Magistrate may be used as 
evidence— 1894 P R 14 , ai All 175, fS Mad 352 It may be used 
as evidence against the accused even if it is retracted at the Sessions 
Inal— 21 All 175 B It in 7 C L R 66, 13 C L R 326 and it 
AWN 184, It has been held that an approver's statement made before 
the Magistrate but subsequently letracted is no evidence against the 
accused In S S L R 203 it is held that the reliability of such statement 
IS do doubt injuriously affected by the fact of its being retracted before 
the Sessions Court ^ut it does not follow that it is not entitled to any 
weight or credibility 

'Bnly taken in the presence of accused —A statement made m 
the absence of the accused could not be treated as evidence against 
him under this section— 1904 P R 3 , 23 Cal 361 So also, where the 
accused was merely allowed to be present but was not allowed to cross 
examine the witnesses before the committing Magistrate, the evidence of 
such witness cannot be said to be duly taken, and carnot be treated as 
evidence under this section — 2t Cal 642 Such er statements by 
witness without the accused being allowed to rebut them by cross 
examination is not evidence at all under this section— /^rrf 

'l}i8cretion of the Judge —The purpose of this section is to mdke 
depos tions given before the committing Magistrate evidence at the trial, 
only when the Sessions Judge in his discretion determines that they are 
to be used in tl at way This exercise of discretion is open to review by 
the Court of Appeal— 11 D H C R 281 

•Produced and examined' — The evidence of witnesses given before 
the committing Magistrate may be used as evidence if the witnesses have 
been produced ini exa/ntnfd at the trial , a statement made before the 
committing Magistrate by a person who has since disappeared is 
inadmissible in evidence, 'because the witness is not produced and 
examined before the Sessions Judge — 16 N L R 30 Mere producing 
of the witnesses is not sufficient, ihey must be exa»ii««<f— 1915 M W N 
544, t e examined by the prosecution and not merely tendered for cross 
examination by the accused, without being examined m chief— 9 Mad 
83 Moreover, the deposition before the committing Magistrate 
may be treated as evidence a/ier the witnesses are examined at the 
trial— 24 W R ir , 1883 P R 54 This section does not allow the use 
of the deposition as a «ubstitute for examination at the trial This 
section IS not an exception to sec 286, it does not dispense with the 
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a case and discharged the accused and the District Magistrate acting 
under sec 436 (now 437) committed the accused for trial, the examination 
recorded by the subordinate Magistrate will be the examination recorded 
by the committing Magistrate within the meaning of this section— 31 
Mad 40 

^ Shall be tendired' — The exanimatfon of the accused before die 
committing Magistrate wkm/ be given in evidence it the trial It is not 
optional with the prosecution to put in such statement or not If it is 
not tendered by the prosecution, the Judge is bound to call for it— 
Mad 352, 13 W R 63 

^''Read as evidencd^ — This section requires that the statements made 
by the accused before the committing Magistrate mu »t be read out to 
the prisoners at the trial, but it is not necessary for the Judge to ask them 
specifically if they have any objection to the reception of these confessions 
-14 W, R 9 

288 The evidence of a witness duly ucorded in the 
presence of tlie accused undet Chapur 
i)reMmiMrV*n<t^u'if*y XVIII may, in the discretion of the 

admissible. 

piesidmg Judge, if such witness is pro 
duced and examined, be treated as evidence in the case 
for all purposes subject to the piovtstons of the Indian Evidence 
Act, 1 S 73 

Change -The word ‘leotdcd his been substituted for the word 
haken’ , the words “under Cbapler XVill ’ hive been subsMluted for ihe 
words “before the committing Magistrate", and the ilahcised words 
at the end of the section hive been newly added, by the Cr P 
Amendment Act, I923 ‘The words ‘under Chapter Will’ have 
been used in place of ‘the commuting Magistrate' to cover the case 
of evidence recorded by a Magistrate, other than the committmS 
Magistrate, under sec 219 ’ — Report of the Select Coinmtlfee of /916 

Object and scope of section — This section is intended to provide 
for ihe contingency that may inse when a witness who is produced 
before the Court of Session holds back information and evidence, and 
tells a d ff-rent story from that which he gave before the Magistrate lu 
the preliminary inquiry— 2 All 646 

The section refers only to the evidence of witnesses recorded under 
Chap Will Statements made by witnesses before a Police officer 
to an investigating Magistrate are not contemplated by this section— 0* 
Mad 127 A siatcmeni made b> a witness at n search does not come 

under this section— 3O Mad 159 
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n cannot be based upon statements of witnesses before 
(ting Magistrate, which gave only c rcumstantial evidence 
.lent to connect the accused with the commission of the crime— 
^15 P W R 15 

Retracted Depositions — A statement made by a witness ^Jcfore a 
committing ^taglsIrate and subsequently repudiated by him before the 
Sessions Court, is admissnie in the Court merely for the purpose of 
contradicting the witness Dut the substance of such repudiated state 
ment should not be used by the prosecution as substantial evidence of 
the allegations— 32 All 445 unless it is corroborated on some material 
piiticulars by independent evidence— 21 \V R 49, 27 Cat 295, 10 
C W N ccxliii , 21 All III Ruantal 966 , 2 Weir 374, 375 A convic 
tton based solely on e\ idence given by the witnesses before the committing 
Magistrate and retracted by them at the trial is unsustainable — 1919 

P R 17 

Where a w tness, who in the sess ons trial resiled from his deposition 
given before the Magistrate, states that the litter depos tion was made 
under the influence of the Police the Judge would exerc *e a proper 
d scretion in making some inquiry by examining the Inspector of Police, 
regard ng the restra nt and pressure put upon the witness, before 
admitting such statement as evidence — 4 C W N 49 

'Sabject to the provtsioos of the Evidence Act -Under the 
old sect on it was held that the statements of witnesses made before the 
committing Magistrate could be used as evidence m the case irrespective 
of the provisions of the Evidence Act Thus, where two witnesses 
male certain statements implicating the accused, during the course 
of an invesligMioa and told the same story before the commuting 
Magistrate, but at the (rial b*foie the Sessions Judge they res led from 
their previous statements and told an altogether different story, 
whereupon the Judge used the previous statements only to negative the 
statements mdde at l|^e (rial, that though section 155 Ibe 

Evidence Act rendered the previous statements relevant only to 
contrad ct or negative the statements made before the Court of Session, 
yet section sSS of the Cr P Code went further and made the 
statements made before (he committing Magistrate * evidence in the 
case’ 1 e, substant ve evidence of all the facts therein deposed to— 46 
Bom 97 , 24 Mad 414 These cases arenolonger good law, forunder the 
present section as amended, the statements made before the committing 
Magistrate can be used only subject to the provisions of the Evidence 
Act 
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examination of Witnesses directed by sec 286— 9 Mad 83, i W R 14 
The Sessions Judge is not justified in convicting the prisoner solely upon 
the evidence of the witnesses given before the commuting Magistrate with 
out examining them afresh — 24 W.R ti Without examining the witness 
It IS improper to read the deposition of the witness given before the 
Magistrate and to ask him if it is true Such a pro edure amounts to 
putting a leading question to the witne s, and it is an implied intimation 
that the same story IS expected from him again —6 C P L R 33 This 
section has no operation whatever unless the w tness at the trial make> 
statements tnccnustent with his deposition before the Magi3trate-24 

W R n. 

Further, the statements made by a witness before the committing 
Magistrate should not be read out to the witness, in the iriali before the 
defence has had an opportunity of cross eximinlng him— 3 Lth i44 

Moreover, the deposition of the witness before the committing 
Magistrate can be used as evidence if the witness is examined at the trial 
rtJ a witness Where the witness before the com rutting Magistrate being 
found concerned in the offence wa> rommitl'd 10 take his trni along 
with the accused m the case, his deposition m the Magistrate's Court 
cannot be treated *38 evidence against the accused under this section) 
he not being a witness in the trial— 1883 P R 23 

Use at the trial of the deposition before the Magistrate — 
Where a deposition of a witness given before the commuting Magistrate 
IS tendered in evidence at the Sessions trial, the Sessions Judge should 
then and there determine the question of its admissibility and record Ins 
reasons for Its admission as evidence— i Dorn L R 156 

Depositions of witnesses taken before the commuting Magistraie 
may, m the discretion of the Judge be admitted in evidence at the trial 
m the Sessions Court , and when so admitted they are on the sime 
footing ns the other evidence on the record — 28 All 68j A Court of 
Session may admit in evidence the statements made by witnesses before 
the committing Mngistrale when such evidence is to a certain extent 
corroborated by independent testimony before itself If there is 
such corroborative evidence, it is not proper to bise a conviction solely 
upon the deposition made before the Magistrate— 21 All in* 

P R 37 Where a witness was not examined in the Sessions Court 
with regard to the particular statements made by him before the 

commuting MigiJtrate and he did not repeal those statements before 

the Sessions Court it was held that the Seas ons Judge could not properly 
admit such statements in evidence under this section, as they were not 
corroborated— 4 C W N 49 
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then, ill a case tried with the aid of assessor®, record a finding, 
or, in a case tried by a jury, direct the jury to return a 
verdict of not guilty. 

(3) If the accused, or any one of several accused, says 
that he means to adduce evidence, and the Court considers 
that there is no evidence that the accused committed the 
offence, the Court may then, in a case tried with the aid 
of assessors, record a finding, or, in a case tiied by a jury, 
direct the jury to return a verdict of not guilty. 

(4) If the accused, or any one of several accused, says 
that he means to adduce evidence, and the Court considers 
that there is evidence that he committed the offence, or if, 
on his saying that he does not mean to adduce evidence, 
the prosecutor sums up his case and the Court considers that 
there is evidence that the accused committed the offence, the 
Court shall call on the accused to enter on his defence. 

ExaminatioQ of the aecosed —The words “if any" show that it 
IS optional wiih the Jud^e to exam ne the accused. The omission to 
examine the accused is a mere irregularity which does not vitiate the 
trial— 27 Mad. 238 , 9 C L J. 55. 

Examinatiou of defeuce witnesses —The accused shall be called 
upon to adduce evidence after the prosecution witnesses are eximmed, 
for It IS only svhen sufficient evidence has been produced that he can be 
called on to enter upon his defence. It is extremely irregular tn eximine 
the defence witnesses before the close of the prosecution evidence, but 
the conviction will not be set aside if this irregularity has not prejudiced 
the accused — 4 C. L R 338. 

Sam np —The prosecution has a right ro sum up under subsection 
(2) when all the accused say that they do not mean to adduce evidence — 
18 Horn 364 

Ko evideuce —Subsection (2) or (3) applies only where there is no 

esidencf, and would not cos er cases where the Court considers that the 

charge IS itself improper —rc All 551 

When there 1$ no e\ dence, the Jury should be diredeJ to find a 
serdict of not guilty ; and it is wrong to lene to the Jury to say whether 
the accused 1$ guilty or not guilty— 7 W. R. 39 When there Is no 
evidence, which c^n if beliered amount to proof, the rase shosld nni be 
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Fractico and procedure — The Counsel for the prisoner is not 
entitled to refer to the deposition* for the purpose of contradicting the 
witness without having drawn the attention of the witness to the 
alleged contradiction in his deposition, and without having given him 
the opportunity of explaining it — 31 C il 142 Before a Judge can use 
as evidence the depo.ition given before the Magistrate, he is bo ind to 
let his intention, or the possibility that he may do so, be known to ilie 
accused and the prosecution, in order to afford the accused and the 
prosecutor an opportunity for testing such statement by cross-exa nination 
or otherwise dealing with such statement as part of the case which may 
be taken into consideration by the Judge —6 AWN 256 

It is improper for the Judge trying a case to take a witness's depisition 
bodily fiom the committing Magistrate’s record, and to treat it as 
evidence before the Court Itself— 7 All. 862 , 21 All in The Judge is 
bound to put to the witnesses whom he proposes to contradict by 
their previous statements the whole or such portion of their depositions 
as he intends to rely upon, $0 as to afford them an opportunity of 
explaining their meaning or denying that they had made any such 
statements and so forth — 7 All 862 

When a Counsel or pleader cross examines a witness with reference 
to a previous deposition, the parts thereof to which the cross examination 

IS directed should be set out m the Judge's minute of the proceedings , 
the depositions must also be numbered and translated in the m nute of 

the proceedings — Ratanlal 343 

Power of High Court —Where, in an appeal, the High Court was 
of opinion that the statements made before the committing Magistrate 
by certain witness's who were also examined before the Sessions Jndg*' 
should have been brought upon the record by the exercise of the powers 
conferred by seciion 288, it directed the Sessions Judge to take proceedings 
for the purpose, after giving notice to the accused persons that it " 3 * 

proposed to use tho>e statements against them— 19 A L. J 947* 

289- (i) When tlie exanainatton of Uie witnesses 
for the prosecution and tlie examina* 
tioij (if any) of the accused are con* 
lorpron eluded, tlie .accused shall be asked 

whether lie means to adduce evidence. 

( 2 ) If he says that he does not, the prosecutor may 
sum up his case; and, if the Court considers that there 
no uidence that the accused committed the ofTence, it m.V 
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16 A L however, the ORiissiOQ lo c;)]I upon the accused to enter ot 
his evidence wis held to be a mere irregularity covered by Sec 537, 
unless the accused was prejudiced thereby. 

If the accused has not his witnesses pre»enf, the Judge may post- 
pone the case — 23 W R 5*5. 

290 The accused or liis p’eader may then open h/s 
case, stating the facts or law on which 

Uetence. 

he intends to rel)', and making such 
comments as he thinks necessary on the evidence for the 
prosecution He may then examine his witnesses (tf any) 
and after their cross-examination and re-examination (if any) 
may sum up his case 

What the accused has not to prove —The burden lies on the 
prosecution to prove beyond all reason ible doubt that the oflfence was 
commuted by the accused. If the prosecution cannot prove the guilt 
of the accused beyond all doub', the accused is under no obligation to 
explain how the offence was committed or tvho committed the offence 
or by what means— R ttanlal 686 When there is no pnma facie evidence 
sufficient to convict the accused, he is not under any obligation to 
explain the Court his movements at the time of the offence— to Cal. 970 

Natnre of defence to be recorded —The record is not complete 
unless It sho vs the nature of the defence set up. If the accused makes 
any statement, it must be recorded If he makes no statement or refuses 
to answer when called upon to enter upon his defence, a note should 
be made accordingly, and when there 1$ nothing to <how the nature 
of the defence, a note of the address to the Court (if an>) should be 
recorded— IS W R lO 

Examination of witnesses — Right of accused —The accused is 
at liberty to meet the case in any «ay he likes He can, as to the 
whole or any part of the case against him, rely on the witnesses for 
the prosecution, or may call fresh evidence for himself No adverse 
inference will be drawn against bim. if he does not produce or examine 
any witnesses— 8 Cal 131, 10 Cal 140 But where case 

of circumstances making out or tending to suppoit the charge against 
the accused is established, and he withholds evidence in disproof or 
explanation available to him and not accessible to the prosecution, 
an inference unfavounble to the accused may legitimately be drawn — 

31 C W N. 1152 
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put to the Jury at all, as a verdict of guilty cannot under sucli circum 
stances be sustained — 16 W R tg 

Meaning of ‘no evidence’ —The words ‘no evidence’ do not 
mean “ no satisfactory, trustworthy or conclusive evidence ” If the Court 
IS satished that there is not upon the record any ev dence which, even 
if It were perfectly true, would amount to legal proof of the offence 
charged aga n»t the accused, then the Court has power without consult 
ing the assessors, to record a finding of not guilty but the Sessions 
Judge has no such power merely because he considers the evidence 
untrustworthy^ or unsatisfactory rsx inconclusive It is not the intention 
of the Legislature that the assessors or the Jury should give the r opinion 
or verdict in those cases only where ihe Judge is inclined to believe the 
evidence for the prosecution — 10 All 414, if Bom 414 If there is 
any evidence relevant to the charge prepared, the accused must be called 
upon to enter upon his defence, and the trial should be completely gone 
through even though the Sessions Judge may consider such evidence 
unworthy of belief —2 Weu 382 , 9 C P L R 24 The case can be 
withdrawn from the jury only on the ground that there is 
at all, and not on the ground tint ihe Judge disbelieved the evidence 
fir the prosecution on the strength of the medical evidence 
W R 20 

The accused muit be acquitted under this section if there is 
evidence on prosecution side, he cannot be convicted on the evidence 
given against him by the witness cal ed by the co accused in his defence 
-5 M L T 75 

Finding of ‘ not proven” —The Cjde does not provide foe 
finding of "not proven' The proper course is to record a finding of 
"not guilty”— 2 Weir 381 

Record of '■erdict — When a judgment of acqu ttal is recorded under 
this section, the op nion of the assessors need not be recorded-*? 
B H C R 82 

Defence — A criminal case ought not to be adjudged on mere 
probabilities The burden of proof is always on the Crown and nol l® 
any extent on the accused , and unless the evidence is of such a 
nature as to enable the Court to judge rather than conjecture, tbe 
accused should not b- called upon to make his defence— Ratanlal 77 * « 
Kaianlal 779 

It Is not a mere formal ty, but an essential part of the criminal Irit’i 

to call upon the accused to enter on his defence, and omission to do ir* 

11 not a mere irregularity curaMe by Sec 537— Cal 35 * f*' 
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293 (i) Whenever the Court thinks that the jury or 
Mewbyjuryorams. assessors should View the place in which 

the offence charged is alleged to have 
been committed, or any other place in which any other 
transaction material to the trial is alleged to have occurred 
the Court shall make an order to that effect, and the jury 
or assessors shall be conducted in a body, under the care 
of an officer of tlie Court, to such place which shall be shown 
to them by a person appointed by the Court 

( 2 ) Such officer shall not, except with the permission of 
the Court suffer any other person to speak to, or hold any 
communication with, any of the jury or assessors and unless 
the Court otlierwise directs, they shall, when the view is 
finished, be immediately conducted back into Court 

This section speaks of view of the hetti tn quo by jurors and assessors, 
whereas sect on 5^98 relates to view of the place by Judges and 
Magistrates 

Exumination of jjilmsses not permitted —The assessors can only 
vtevj the scene of the alleged oflence and cannot examine any witnesses 
on the spot because by subsection (2) the ofheer conducting the jurors 
or assessors (0 the spot cannot suffer any other person to speak to 
them— S W R 59 

294 If a juror or assessor IS personally acquainted with 

When Juror or .soe,. relevant fact, It is his duty to inform 

sormiyheoMinintii the Judge that such is the case, where- 
upon he may be sworn examined cross examined and re- 
examined in the same manner as any other witness 

295 If a trial is adjourned, the jury or assessors 

sf/sff attend at the adjourned sitting, and 
*t“o'n‘d aVoViourntS at cvcry Subsequent silling until the con 
**"*"*^ elusion of the trial 

When tna\ ahould be adjonTBcd —A Judge »s bound to adjourn a 
case in which a witness summoned for the defence is absent, especially 
if he IS a mater al witness and the case cannot be saltsfactonly decided 
ID his absence — 15 W R 54 , 18 \\ R 20 , 23 \V R- 58 Rut under 
such circumstances the Judge will not be justified in discharging the 
jury in the midst of a trial and adiourn the case to the next Sessions — 
4 Bom L. R 939 
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Under the Code of 1882, the prosecutor had a right of reply, if tht 
accused “stated that he meant to adduce evidence,’* whether he did or 
did not actually adduce evidence 

What amounts to adducing e7idence —The putting m of the depos! 
tions of certain prosecution witnesses made before the commuting 
Magistrate and of the statements of the accused made under sec i6r 
to a Police constable, forming part of the record sent up by the 
hlagistrate, cannot be said to be adducing evidence by the accused 
withm the meaning of this section The tender of them as evideoce 
by the accused IS merely an application to the Judge for the exercise 
of discretion vested in him by sec 288 — 31 Cal 1050 

The prosecution shall be entitled to reply if the documentery evidence 
for the defence is adduced ajter the case for the prosecution is closed— 
43 Cal 426 Therefore, where during the cross examination of the 
prosecution witnesses and before entering upon defence, the accused 
put in some documentary evidence, it does not give a right of reply to 
the Crown, because so long is the case is in the hands of the prosecution 
the putting in of documents cannot be said to take the prosecution by 
surprise and this is the correct test lor determining whether the 
prosecution should have the right of reply— to C W N cclxvii , 14 Cal 
245, 17 Cal 930 , 43 Cal 426, 10 Cal 1024 14 All st2, irMad 

339, 16 All 88, 30 Bom 421, 4 L B H 5 and i S L R 9t| 
jt hf 5 oeen held that thejprosecutor entitled to a right of reply 
if any documentary evidence is pul m by the defence the close 

of the evidence for the prosecution (e g if any document is produced 

by the defence during the cross examination of prosecution witnesses) 

This view IS no longer correct, by reason of the present amendment 
of this section ] 

If while the case for the prosecution is going on, the defence m hu 

Cross examination utilizes a witness for the prosecution to his own 
advantage or puts in a lot of documentary matter through such witness 
n cannot deprive him of his Tight to the last word because it does not 
amount to adducing evidence for the defence— tr DOM L R 177 
Keply —Reply means reply generally to the whole case 
if one of the accused calls witnesses and the others do not, the prosecu 

tton IS entiiled to reply not merely on the evidence adduced by one of 

the accused, but generally on the whole case It is not the mlentio” 
of this section that the prosecution is to sum up as to such of the 
accused as do not call evid-nce, and reply only on the evidence adduced 
b> the others— iS Dorn 364 
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to enable the Appellate Court to see that all po<nis of law were clearly 
eiplamcd to the jury— 34 Cal 69S;a6 C. W. N. 996 t 2 Wetr 385 The 
)u(](;e should alto record in his charge what evidence he reads to the 
jury— Katanlal 917 It is not soflicient for the Judjje to state m his 
record of the heads of charges that he referred to certain sections 
of the Penal Code and eaplalned to the jury the law with regard to the 
offence , he should set out in the record the directions which he gave 
to them in respect of the taw in order that the II gh Court may not 
base to speculate as to what the Judge said but may be in a position to 
Judge whether the elements constituting the particular offence in 
question have been proper]) and fairly explained to the jury— :i Cr. L J. 
694 (Cal) bee notes under sec 367 

SammtDg ap —Under this section, the ludge is bound to sum up 
the esidence for the defence as well as for the prosecution, this being 
essential for a proper charge — Raianlal 720 Ratanlal sSS Where the 
proxisions of the section are neglected and the Judge does not sum up 
at all, the conviction will b* set as de and a new trial ordered— 9 W R. 
51 1 23 Cal 252 The summing up contemoUted by this section cannot 
mean anysiaiemeni of the evidence which a Judge may m his caprice, 
think proper to make to the jury, but a proper summing up containing a 
full and distinct statement of th* evidence on both sides, with such 
advice as to the legal bearing of the evidence and the weight which 
property attaches to the several pans of It as a sound judicial discretion 
would suggest If the Judge does not sum up in that manner, an error in 
a matter of law has been committed, and the conviction based on such 
summing up shall be reversed if the accused shall have been prejudiced 
by the defect — 5 B H C R. 85 

In addressing the jury the Judge should endeavour to speak in a 
manner simple and direct The charge must not be involved, nor should 
the language be extravagant — it Cr L. J $38 (Cal J 

He should not use expressions assuming the guilt of the accused, 
nor should he use slang and colloquial phrases and the interrogative 
method in charging the jury — 45 Cal 557 

In charging the jury it is the duty of the Judge to give a narrative 
and history of the case to the jury and to place the evidence and facts it> 
a clear manner before them so as to enable them to grasp the details 
and come to a right decision— 6 Bom L R 31 Where the Judge gave 
no aid to ihe jury m the arrangement of the facts which svere spoken to 
by witnesses, there was no summing up at all, and the verdict founded 
thereon was set aside— 10 W R 7 

Summing up of evidence —It is the duty of the Judge to state to the 
jury what are the principal points in the evidence and how they bear for 
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Locking: up jury. 


296 The High Court may, from time to time, make 
rules as to keeping the jury together 
during a trial before such Court lasting 
for more than one day , and subject to such rules the pre- 
siding Judge may order whether and in what manner the 
jurors shall be kept together under the charge of an officer 
of the Court, or whether they shall be allowed to return 
to their respective homes. 

F. — Conclusion of Trial in Cases tried by Jury. 

297. In cases tried by jury, when the case for the 
defence and the prosecutor’s reply 
charte tojury. any) are concluded, the Court shall pro- 

ceed to charge the jury, summing up the evidence for the 
prosecution and defence, and laying down the law by which 
the jury are to be guided. 

■When the case are concladed -This section specially enact! 

that the Judge shall only charge the jury when the case for the defence 
and the prosecutor’* reply are concluded, t e after all the evidence has 
been taken on both sides, and counsel of both parties have finished 
addressing the jury. A Judge who charges the jury and takes verdict 
as regards some only of the accused and afterwards hears arguments an 
takes verdict as against the remaining accused will be acting irregularly 
and contrary to the provisions of this section— 36 Mad. 585. 

The procedure adopted by the Judge in requiring the jury to give a 

finding on one of two questions of fact constituting the proof m the case, 
before he concluded his charge with reference to the other question of faci, 
was iiregular, if not illegal, and was certainly calculated to embarass the 
jury in arriving at a proper verdict as to the char.-icier of the offence 
if any proved— 2 Weir 499. 

Charge to jury— Record — It is not necessary that a statement 0 
the Judge's charge to the jury should be reduced to writing befor® 

delisery, but It should represent with absolute accuracy the substance 0 

the charge so as to enable the High Court in the event of an appea* 
see distinctly wheiher the case was fairly and properly placed befoi® 
the jury— 23 W. R (Rules etc.) 7. Although under sec. 3671 
heads of charge to the jury are required to be recorded, still ns the U*' 
allows an appeal on grounds of misdirection It Is not only desirable 
but necessary that the charge should be recorded with sufficient folnei* 
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bfrn itT cifrlijr cm'j, rf 1 Lftht p eaJrfi on loih 1 dti in lh» r a<i irttiei 
to lh» jary The teiponi b I ly of layii»s dnwn the law fjr ihe cu dance of 
the jary reiti cm rfly w th It e Judce. and ihe and cl citea bjr ihe jury 
in ihe abicnce of any »uch <5 net on on the law by which ihe> ihouU be 
<Enidtd cannot be accepifd ai a »al d verd ct in ihe caie— 29 Cal 3*9 
Bat in capla n nc ihe law upon a parncular oTrnce ihe Judj;e ou{;hl 
not to diicourie in at| branchei and depaiitnenii of the cr me, especially 
IQ a caie of compbcajeJ o'Ifncc a» murder or culpable homiade To do 
so IS lo conluie the jury and poss bl> lo direct iheir deliberations into 
channels lhat have noth qr lo do with the case— 19 C \\ N O53. The 
^udge should l«y down the law only m to far as il has abeariQR on the 
endence adduced in the part cular case, to s mplify ihe issue fa riy and 
properly brfore the Couri to keep the |ur) within proper limits and not 
to perplex Ihe r minds with considerations that are outside Ihe leRHimaie 

scope of the inqu ry — 19 C \V N 653. All unnecessary d scussions and 
arguments should be avo ded by the JudRe, and the summing up should 
be strictly confined to the evidence adduced and the mode of application 
of the iawto such evidence— 8 \V K 87 
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tir against the prisoner , in short to render the jury every assistance m 
his power towards coming to a right conclusion — 6 W R 72 He 
should state the evidence pro and con with a running commentary as to 
Its agreement and disagreement with the other facts of the case— i 
W R 25, 2, W R 54 Where a fair and proper statement of the 
evidence has not been placed before tlfS jury, the High Court will set 
-aside the conviction— 13 C W N 754 Where the Judge did not sum 
Hip the evidence at all but simply charged the jury with these words— It 
is for you to say froth the evidence you have heard whether you consider 
the accused guilty or not,’ »t was held that the charge was wholly 
insufficient, and a retrial was ordered in the case — 22 AWN 201 
Where the Judge did not sum up the evidence to the jury, but only 
treated it generally and called it aery poor evidence which standing 
alone amounted to no'htng, it was held that the charge to the jury was 

defective— 23 Bom 316 

In summing up the case, the Judge must place before the jury all 
facts of prime importance in favour of the accused— 6 Bom L R 3* 
He cannot omit ony matters of prime importance, especially if they 
favour the accused, merely because they have been elaborately d s 
cussed by the Advocate— 27 Bom 644 , 3 S L R 102 , 40 Bom 2'’0 
So also, he cannot omit to draw the attention of the jury to what appeal 
to be a possible answer to the charge against the accused, nolwithstand 
mg that It has escaped the counsed of the accused— r? C W N 6a3 

This section makes it imperative on n Sessions Judge to place m hu 

summing up to the jury evidence both for the prosecution and defence 

The fact that the pleaders for the accused thought it unneccssiry to 
place much reliance upon the defences of the accused would not absolve 
the Sessions Judge from his duty of placing before the jury all the facts 
in favour of the accused — 17 Cr L J 19 (Mad) 

The Judge must always be careful that he does not usurp the functions 
of the advocate, and that the evidence of the case is presented to the jury 
in as dispassionate and impartial a manner as is expected of the presid 
fng offircr— 25 C W N O82 

In cases of very serious ofTences, and where the evidence is merely 
circumstanlial, the evidence should be read over ;« to the jury 

(and not merely summed up)— 5 D II C R 85 Wnere the trial has been 
a prolonged onr, the Judge ought to read over to the jury the Important 
testimonies m the trial— Patanlal 850 Hut an omiss on to read out ihc 
material portions of the evidence i* not in itself sufficient fur llic reversal 
of the verdict of the jury In each case it must be a quesiion whether 
such omission was such as to mislead the jury, and the Appellate Court 
will not interfere unless it has prejudiced the accused — 5 Bom L. R 2®* 
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'Ltying do^n the law** —It i> duly of the Judge to gue a direction 
up'in the law to the jury so far as to make them understand the law as 
bearing upon the fact*, and to enable them to decide the point at isiue— 
S Cal 739 Thus, where in a trial for murder, grave and sudden provoci 
tion caus ni, loss of power of self control is suggested for the defence, it 
IS the duly rf the Judge to explain the distinction between murder and 
culpable homicide, and the jury at judges of facts have to decide the issue 
as to sudden provocation— Katanlal 766 In \ charge of noting, the jury 
must be told that a riotinc can onij take place when theic is an unlawful 
assembly coniisting of at least five men with one of the common objects 
meat oned in the I P C and it is etsentiall> necessary to mention what 
an unlawful assemb 1 > is The jury are not experts in law— 17 Cr L. J. 
-92 (Cal) Mere reference to sections of the I P C defining offences (25 
'Cal 736) or mere reading out to the |ury the sections of the I P C does 
not amount to a sufficient exaplanation of the law — 4C W N 193. Nor 
•should the Judge merely leaie the Pena) Code to the jury to read 
and interpret It for themselves, but he must explain the law to them and 
tell them in a kind of popular language of what offence they are to convict 
the accused— 14 Cal tOt Moreover, it is the duty of the Judge to call 
the attention of the jury to the different elements const tutmg the offence, 
and to deal with the evidence by which it is proposed to make the 
accused liable— 35 Caf 71 1 , 21 Cr L J 694 (Cal 1 , 30 Mad 44. It is also 
<(he duty of the Judge (0 explain the law ns regards abetment— 47 Cal 46 
The Judge cannot omit to explain (he law on the ground that it has 
been sufficiently explained by the pleaders on both sides in their addresses 
to the jury The responsibility of laying down the law for the guidance of 
the jury rests entirely with (he Judge, and the verdict given by the jury 
m the absence of any such d rection on the law by which they should be 
-guided cannot be accepted as a valid \erdict m the case— 29 Cal 379 
But in explaining the law upon a particular offence the Judge ought 
not to discourse in all branches and departments of the crime, especially 
IQ a case of complicated offence as murder or culpable horn cide To do 
so IS to confuse the jury and possibly to direct their deliberations into 
channels that have nothing to do with the case — 19 C W N 653 The 
Judge should lay down (he law only in so far as it has a bear ng on the 
evidence adduced in the particular case, to simplify the issue fairly and 
properly before the Court, to keep the jury within proper limits and not 
to perplex their minds with considerations that are outside the legitimate 
scope of the inqu ry — 19 C W N 6 s 3 All unnecessary discussions and 
arguments should be avoided by the Judge, and the summing up should 
be stricily confined to the evidence adduced and the mode of application 
of the law to such evidence— 8 W R 87 
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Misdirection to Jury '-Examples — (i) Omission to give the jury 
a sufficient explanation of the law so as to enable them to decide the 
point at issue IS a misdirection— 8 Cal. 739, 25 Cal 561; aWeirsoOr 
25 Cal 736 Thus, where m a dacoity case, the Judge staled to the jury 
“Dacoity is committed when any number of persons not less than five 
conjointly commit robbery” but did not explain to the jury what is 
necessary to constitute the offence of robbery, it is an omisiontolay 
down the law, and amounts to a misdirection— 30 Mad 44 So also omis 
Sion to explain to the jury the difference between murder and culpable 
homicide, or to tell them under what view of the facts the accused ought- 
to be convicted of murder or culpable homicide or to be acquitted is 
a misdirection— 1 L B R 75 It is a misdirection not to adequately 
explain to the jury the law m regard to abetment — 47 Cal 46 

(2) Failure to call the attention of the different elements constilut ng 
the offence is a misdirection--25 Cal 711 Thus, where in a case of 
murder, the Judge simply asked the jury to find whether the 
prisoner inflicted the injuries on the deceased, it was held to be a 
misdirection , the jury ought tohave been asked to find as to 

of the accused to cause death or the that he was likely W 

cause death— r Bom L R 784, 35 Cal 531 Similarly* where ma 
case under secs 474 and 475 I P C, the Judge told the jury that the 
only issue svhich they hnd to decide was whether the forged docu 
ments were in the possession of ibe accused, ignoring altogether 
the question of knowledge combined with intention which 1* s® 
absolutely requisite to justify a conviction under sec 474 it wa* held 
that the Judge had misdirected the jury — 16 Dom 165 Where m a case 
of retiming stolen property, the Judge directed the jury to decide 
whether the property was stolen and whether it wis retained by the 
accused, without asking them to decide whether the accused ineJ^ or 
had reason to believe the property to be stolen, it was held thii ihi* 
amounted to 1 misdirection — 15 Bom 369 

(3) I- allure to point out to the jury is to the relevancy or otherwuc" 
of a confession made under inducement, ind merely telling the jury 
that if the confession was true it was enough to warnnt the conviction 
of the aciiscd, IS a inisdireciion— 26 Mad 38 See notes under sec 293 

(4) Omission to explain to the jury the altitude 10 be taken towards 
1 retracted confession is evidence against a co accused is 1 misdircctio® 
—47 Cal 46 It IS a misdirection to tell the jury that the retracted con 
feisions are not to be held true unless they .ire corrobonled by mde 
pendent reliable evidence , because there is no rule of liw that a 
retracted confession must be supported by independent rehihle evidence 
corroborating it m material piritculars— 23 IJom 316 fCVrr/r-r—* 
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All 7S, 3 Weir 507 and 3 Weir 509, where it has been held that 
if a confession Is subsequently retracted and it is not corroborated 
by independent evidence, the Judge should point out to the jury 
that It IS not safe to rely on the retracted confession unless it is 
corroborated by independent reliable evidence, and an omission to point- 
this out to the jury amounts to a misdirection) It is also a misdirection 
to the jury to tell them to leave out of consideration the retracted con 
fessions of the accused— 8 M L T 372 The question to be put to the 
]ury regarding such confessions is not whether they are corroborated 
by independent evidence but whether having regard to the circumstances 
under which they were made and retracted and all the circumstances 
connected with them, it was more probable that the original confessions 
or the statements retracting them were true An omission on the part 
of the Judge to put this question to the jury amounts 10 a misdrection 
—at Mad 83 

(51 A Sessions Judge should caution the jury not to accept the 
accomplice’s evidence unless it 1$ corroborated in material particulars 
Omtsson to state this amounts to a misdirection— 24 C W N 119 
12 Mad 196 

(6) An omission to arrange the facts deposed to by witnesses— to 
W R 7 , or omission to po nt out to the jury that there was an absence- 
of evidence material to the case for the prosecution is a misdirection — 
23 W R 21 

(7) The Judge should not give his opinion to the jury upon a ques 
tion of fact or an inference dedocible from the facts Ifhedcesso, 
It amounts to a misdirection— 4 C W N 193 4C W N 196, 34 Cal 
69S , see notes under sec 298 

(8) When a charge to the jury placed prominently before them all 
the circumstances that went against the accused, and d d not call 
their attention to any of those that were m favour of the accused 
It was held that there was a misdirection sufficient to vitiale- 
the trial — 4 C W N ig6 40 Bom 220, 2t Cr L J 670 (Cal) 
But the fact that every point in favour of the accused has not been put 
to the jury does not amount (o misdirect on The charge must be 
judged as a whole and one most see whether judging it as a whole (he 
case for ihe two sides has been fairly put so that the jury can understand 
tvhat (hey have to decide and can come to a right conclusion It is not 
necessary for the Sessions Judge to repeat everything that has been said 
by the pleader for the defence in bis speech But he should draw the atten 
tion of the jury lo tne more essential items and the strongest argument: 
that had been advanced for the defence A mere referem.e to the 
argument of the pleader is msaffiacnt— 34 C I J 512 , 49 Cal 573 
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(9) A Judge’s direction to the jury to consider the proof of previous 
convictions as evidence giving rise to an inference regarding the character 
of the prisoner amounts to a riusdirection— 5 Cal 768 See section 310 

(10) Omission to tell the jury that the accused is entitled to the 
benefit of any reasonable doubt that they may have on any point, is a mis 
direction — 34 Cal 698 

('ll) Where the Judge stated in his charge to the jury that there 
tvas a mass of oral evidence on behalf of the prosecution as well as for the 
defence, but that the jury might neglect it all, it was held that this was a 
•misdirection, because it is the duly of the jury to give their verdict upon 
considering the whole of the evidence — 6 Bom L R 31 

(12) Omission to invite ihe jury to consider carefully what each 
•of the accused said in his statement with reference to the charges framed 
against him, is a mi<Qirection — 47 Cal 46 

(13) Omission to make the jury acqua nted with the nature of the 
case for the prosecution and the nature of the case for the defence is a 

misdirection— 23 C W N 833 

(14J In a case o( theft the failure on the part of the Judge to call 
attention to the whole of the evidence telling against the accused and 
especially his observation as to the case resting wholly on the identifi 
•cation of certain jewels with which the evidence went to show that the 
accused had dealt, constitutes a misdirection— 2 Weir 488 

{15) Where in a case of theft, the only evidence against the accused 
W1S the possession o( stolen property 5 years after the occurrence, it 
•Nvas held that the Judge had misdirected the jury by saying "on this 
evidence, notwithstanding that it is nearly 5 years since the enme 
occurred, you will decide whether you are satisfied with the prisoner S 
■explanation for his possession of Ihe stolen properly” The propef 
course would be to tell them to consider whether after S years it was 
reasonable to require the prisoner to prove how he came by the goods 
or whether his story, not being in itself improbable, ought not to be 
accepted— 2 Weir 4S9 

(|6» A direction to the jury that they should convict the prisoner if 
they b»lie>ed that he had shown Ihe stolen properly to the Police is a 
misdirection , because ihe mere fact that a person knew where ihe stolen 
property was and showed It 10 the police is not equivalent to possession 
of stoten property— 2 Weir 493 \ 

(17) Where a Judge directed the jury to acquit one of the prisoner^ 
on the K ' wiinesses who identtr>ed him had deposed f4l$el)\ 

• essioni Jod|.e ought to have made it clear to the 

,1 levcd the wtinestes on whose testimony the 

. to any ' soners, that was a circumstance 
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to be carefully weighed by them m estimating the credibility of the 
testimony so far as it affected the other accused. His omission to do 
so amounted to a misdirection— 2 Weir 501. 

(18) Omission to point out to the jury the discrepancies in the 
evidence of the principal witnesses for the prosecution constitutes a 
misdirection — 3*^ C L J 180 

(19) It IS a misdirection not to explain to the jury the difference 
between a crime and a civil wrong (e g. the distinction between a cimI 
and a criminal trespass) — 4t Cal 662 

Non direction — Mere non direction is not necessarily misdirection • 
those who allege misdirection must show that something wrong was 
said or that something was said which would make wrong that which 
was left to be understood — t P L J 317 In a charge of unlawful 
assembly, the omission to explain clearly to the jury the alleged 
common object of the unlawful assembly, 1$ not a misdirection, but a 
mere non-direciion which will not justify the verdict being set aside, 
if the prisoner was not prejudiced thereby— 4 C W N 196, 17 Cr L J. 
92 (Cal) Failure to point out to the jury the weakness of the evidence 
against the accused and the possibility of the offence having been 
committed by another is not a p-)sitive misdirection, but merely a 
non<direction— 5 W R 13 Omission to call the attention of the jury 
to the evidence of defence witnesses whom the High Court considered to 
be untrustworthy is a mere non direction and not a mis direction— 7 Co! 
42 Omission (0 enter into details concerning the identification of stolen 
articles is not a misdirection— i W R 22 


Duty of JuUfe. 


298 (i) In such cases it is the 

duty of the Judge — 


(a) to decide all questions of law arising in the course 
of the trial, and especially all questions as to the 
relevancy of facts which it is proposed to prove, and 
the admissibility of evidence or the^ propriety of 
questions asked by or on behalf of the parties ; and, 
in his discretion, to prevent the production of 
inadmissible evidence, whether it is or is not objected 
to by the parties j 

(d) to decide upon the meaning and construction of all 
documents given in evidence at the trial ; 
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(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of 
particular matters to be given ; 

(d) to decide whether any question which arises is for 
himself or for the jury, and upon this point his 
decision shall bind (he jurors. 

(2) The Judge may, if he thinks proper, in the course of 
his summing up express to the jury his opinion upon any 
question of fact, or upon any question of mixed law and 
fact, relevant to the proceeding. 

Illustrations, 

{a) It is proposed to prove a statement made by a person 
not being a witness in the case on the ground that circum- 
stances are proved which render evidence of such statement 
admissible. 

It is for the Judge, and not for the Jury, to decide whether 
the existence of those circumstances has been proved. 

(^) It ib proposed to give secondary evidence of a 
document the original of which is alleged to have been lost 
or destroyed. 

It is the duty of the Judge to decide whether the original 
has been loot or destroyed. 

Questions of law '—In a charge under sec 376 I P C. the question 
whether, when the complainant had consented to the act, the offence 
within ihe meaning of sec. 375 I. P C has been committed, is one of U* 
for the Jud^e to decide under this section and not a question for 
jury— 19 Bom. 735. The question as to whether a communication 1* 
privileged or not is one of law for the Judge to decide, and be should not 
leave it 10 the jury to find whether it is so or not — 10 W, K. li 

AdmifSibility of evidence '—It is for the Judge to decide whether 
the evidence adduced before \\\xx\\s admtttibU fir v\o\ X'ht credibihty^^ 
evidence is to be left to the jury— 25 Cal 73^ 5 45 Cal 557. Thus the 
question as to which tiocutnenis or evidence the jury are to receive is for 
the Judge to decide, and the question as to what they are to believe i» 
for the jury — ftatanlal 452 /{ « a mrsdlreciion for the Judge to say that 
he tees no reason to disbelieve a pinicular wiiness He ought to leave 
the believing or disbelieving to the jury— 7 C 1 . J 246 
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Id case of accomplice evidence, ihe Judge should caution the jury not 
to accept the approver’s evidence unless it is corroborated Omission to 
say so will amount to misdireciion—iz Mad 196, 24 C W N 119 
The failure to tell the jury explicitly that the statement of one prisoner 
against another should not be considered in weighing the evidence 
against that other is such a grave irregularity as to vitiate the trial, 
even though the Judge in summing up considered separately the evidence 
against each of the accused without referring at all to the statement 
referred to— 6 B H C R 10 See Secs 114 and 133 of the Evidence 
Act 

Confessions —It is for the Judge to decide whether the statements or 
confessions made to the Magistrate and how much of the confessions 
made to the police are admissible, leaving it to the jury to decide 
amounts to a misdirection — 45 Cal 557 Omission to mention to the jury 
that a confession made by the accused to the police officer is inadmissible 
in evidence, IS a misdirection— 3 P L T 101 The Judge must decide 
whether the confessions are voluntarily made or not It is not for the 
jnry to decide But once the confessions are admitted in evidence, it is 
for the jury to determine the weight to be attached to them and the 
truth or otherwise of those confessions— 1 1 Bom L R 332 But the 
Judge should charge the jury that the mere confessions of prisoners tried 
simultaneously with the accused for the same offence, which are in a 
very qualified manner made operative as evidence by sec 30 of the 
Evidence Act, ought to be valued merely as accomplice’s testimony, and 
to be treated as evidence of a peculiarly infirm and defective character 
requiring specially careful scrutiny before it could be safely relied on — 
21 \V R 47 Where a Judge admitted in evidence a confession made 
before a Folice Oiiicer, and directed the jury that the confession could 
and should be used not merely against the maker but also against his 
co-accused, it Is a misdirection— 45 Cal 557 

As regards retracted confessions notes under sec 297 under 
heading * Misdirection to Jury ' 

Inadmissible Evidence — It ts the duty of the Judge to see that 
evidence which is not admissible in itself should not be allowed to go 
into the prejudice of the accused— 25 Cal 736 Where a document 
which IS not per se admissible, is admitted by the Court and the accused 
having sufficient opportunity at the tnal omits to take any objection, he 
cannot afterwards in appeal impeach the serdict of the jury on the ground 
that the document had been admitted without formal proof But it is 
competent to the High Court to consider whether after excluding the 
evidence wrongly admitted, the rest of the evidence is sufficient to sustain 
the verdict— 19 Cr L. J» 886 (Pat ) 
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HeaniDg and construction of docament '-The Judge must 
explain to the jury the legal construction to be put upon a document and 
Its legal effect and bearing— 3 W. R 69 If there appears to be a 
palpable blot or alteration on the face of a document, thejudgehas 
every right to draw the attention of the jury to it— 17 W. R 58 

Clause (c) —It is the duty of the Judge to decide upon all matters 
which It may be necessary to prove m order to enable evidence of 
particular matters to be given Thus, if it is proposed to give secondary 
evidence of a document the original of which is alleged to have been 
lost or destroyed) It is the duty of the Judge to decide whether the 
original has been tost or destroyed — Ratanlal 452 Where the accused 
made one confession before the committing Magistrate, and another 
confession before the Court of Session, retracting the previous confession, 
and alleged that he was beaten by the Police, and the previous con* 
fesston was caused by inducement offered by the Police, it ivas held 

that the Judge ought to decide whether the first confession was induced 

by illegal promise and whether that inducement still existed or had 
been effectually dispelled when the Magistrate recorded the confession 
—Ratanlal 24; 

Expreaaion of opinion by Jndfe — Though 11 is open to a Judge 
to express hts opinion to the jury on any matter of fact. 10 Cal 97 ®» 
and to let the jury know the impressions which the evidence has 

upon his own mind, 13 W, R 34, still the Judge ought to refrain hofo 
expressing any decided opinion on matters of fact m unmislakeable 
terms— I W R 2 , i W R 25 In giving his opinion he should not 
be so positive as to leave the jury no loop.hole for taking any other 
view of the facts — Rat'tnlal 748. He should present the facts in iheir 
natural aspect and ought to leave the lury to decide the facts for them* 
selves , and he must not suggest far fetched explanations of points that 
tell in favour of ongamst either parly — a Weir 386 , 14 M L. T. 44 " 

If he expresses any opinion, he should also add that U is his own 
opinion and that the jury IS Ti liberty to draw ihcir own conclusions 
—2 Weir 38$; to Cal 970 The Judge should tel! the juiy that his 
opinion IS not binding on them, and that they are the sole judges of 
facts— 35 Cal 531. 

puiroMur). 299 It IS the duty of the jury— ’ 

(rr) to decide uhicli Mctv of tlic facts is true and then 

to return the \erdlct wliicli under such view ouplih 

according to the direction of the Judge, to be 
returned , 
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(^) to determine the meaning of all technical terms 
(other than terms of law) and words used m an 
unusual sense which it may be necessary to determine, 
whether such words occur in documents or not, 

(f) to decide all questions which according to law are to 
be deemed questions of fact , 

{d} to decide whether general indefinite e-^pressions do 
or do not apply to particular cases, unless such 
expressions refer to legal procedure or unless their 
meaning is ascertained by law, in either of which 
cases It is the duty of the Judge to decide their 
meaning 

lllnstmttous 
(rt) A IS tried for the murder of B 
It IS the duty of the Judge to explain to the jury the 
distinction between murder and culpable homicide, and to 
tell them under what view of the facts A ought to be 
convicted of murder, or of culpable homicide, or to be 
acquitted 

It IS the duty of the jury to decide which \iew of the 
facts IS true and to return a verdict in accordance with the 
direction of the Judge, whether that direction is right or 
wrong, and whether they do or do not agree with it 

{Jf) The question is whether a person entertained a reason- 
able belief on a particular point — whether uork uas done 
with reasonable skill or due diligence 

Each of these is a question for the jurj 

View of facts It means the whole view of facts alleged against ihe 
accused — the view taken by the proseculioo which leads to the con 
elusion of his guilt, or the view which is set up on hts behalf and which 
would make him innocent— 21 \V R. 72 

In an offence under sec. ipj 1 P C it is enough for the jury to find 
that the two contradictory statements are prosed to their satisfaction 
and they need not had which of the two statements is false— 3i W. R 72. 
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Directioa of the Jadge — What a judge says to the jury upon a 
point of law IS a binding direction upon the jury— 29 W R 41 They 
are not entitled to resort to a commentary on the law during (heir 
-consultation about the verdict They should take the law from the 
Judge— 6 Bom L R 258 

If the jury return a verdict according to the direction of the Judge, the 
High Court will not interfere with the \erdict, unless it is manifestly 
erroneous— II Cal 85 

Questions of fact — It is the duly of the jury and not of the Judge to 

•decide all questions of fact Where m the summing up, the Judge left 
no question of fact for the jury to decide but decided all himself and 
said expressly that m his opinion it was proved that the accused has 
committed murder, and the only thing he left to the jury was to sa> 
which of the exceptions to sec 30Q I P C applied if the jury held 
that the offence cid not amount to murder, it was held that such a 
summing up was not m accordance with law, and a new trial should 
be ordered— 9 W R 51 But although the jury are the sole judges of 
fact®, slill it IS the duty of the Judge to help the jury to find facts 
He has to advise thejury as to the logical bearing of the evidenc* 
admitted upon the matters to be found by them— 23 C \V, N 833 

The following are instances of questions of facts — |i) The question 
of intent in a case of kidnapping— 14 All 25 , (2) the question as to 
wheiher there was free consent, in •» case under sec 376 I P C -'t 

W R 21 , (31 the question whether a fact ivas or was not proied, or 

what fact was proved — 4C W N 576, (4) the question as to the 
identity of thumb imptessions on two or more documents for the 
purpose of ascertaining wheiher the thumb impress ons are of one and 
the same person— i C L J 385, {5) the question whether the posse* 
Sion of the stolen property was recent enough to warrant a coniicton 
for the substantive oflence of dacoity — 26 Mad 467 

Illustration (a) — Although Illustration (a) lays down that In * 
charge of murder the Judge should exptain to the jury the distinct on 
bciween murder and culpable homicide, still where*in a trial for murder 
a aerd ct for culpable homicide not amounting to murder could not he 
properly come to under an> aspect of the case before the Court the 
Judge IS not called upon to explain to the j try the distinction 
murder and culpable horn cide not amounting 10 murder— 8 L. B R 3 


A tniilike Id the mnnberlng of p>Ces 
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300 In cases tried by jury, after the Judge has finished 
I. cn. the jury miiy retire to con- 

sider their \erdict. 

Except utth the Jeaxe of the Court, no person other than 
a juror shall speak to, or hold an}' communication uith, any 
member of such jury. 

This section* which it explicit in its terms, should be strlctljr 
•observed and it is highly undesirable that .a jury m any case should 
ha\e any communication with any body (e\en the Judge) who 
IS not a jury man upon the subject matter of the trial — 44 Cal 723 
TMiere it was proied that after the charge to the jury had been 
delivered, a person other than a juror spoke to or held communi- 
cation with a member of the |ury without the Iea\e o{ the Court, 
it was held that that was sulTicient to upset the \erdict and it was not 
relevant to consider whether the irregularity had lo fact prejudiced the 
accused— 46 Cai 207. 

Dut m a Madras case, where during an adjournment of the Court 
before the Judge's charge was finished, one of tbe jurors was seen 
•conseriiog with strangers but it did not appear that tbe coniersation 
was about the case, it was held that this was not a sufficient ground for 
interfering with the verdict of the jury— to L. W, 379 

After the conclusion of the evidence and after the conclusion of the 
address of the public prosecutor, and before the defence had been heard 
m full and before the Sessions Judge had summed up the case to the 
jury, one of the jurors, in a room occupied by tbe clerks of the pleader*, 
to answer to some questions put lo him, intimated that in his opinion 
the accused was guilty of the charge against him , and the Sessions 
Judge, although informed of the fact, proceeded with the trial, and took 
-the verdict of the jury , Mti that the verdict must be set aside and ihere 
should be a fresh trial before a fresh jury— 25 C W N. 240 

301- When the jury have considered their terdict, the fore- 
man shall inform the Judge what is their 

Delivery of verdict, ^ . . r • 

verdict, or what is the verdict of a majority. 

Verdict — It is a dangerous thing for a Court to rely upon anything 
•except the verdict of the jury, or to listen to the deliberations of the 
jury or to the statements of individual jurymen made to this or that 
person, after they had performed their duty and delivered their 
■verdict — 44 Cal 723 

Form '—The law does not prescribe any specific form in which the 

43 
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verdict IS to be returned The jury may return thetr verdict in any/criD’ 
they think fit — 14 W R 59 

Verdict for ofencenot charged — The jury can return a verdict for 2> 
lesser offence, ignoring the graver charge, if the evidence before them 
does not warrant a verdict for the latter — 3 W R 41 And ihe jury- 
may do so, even though the accused was not charged with the lesser 
offence— 26 Mad 243 Thu«, the lury can return a verdict for abet 
ment or attempt, though the prisoner was charged with the substantive 
offence only — 16 Cr L J 676 (Bur) 13 O C 295 

Alternative charge —Where the charge against the accused was- 
under sec 149 read alternatively with sec 325 I P C ^ being tnera 
bers of an unlawful assembly, and causing grievous hurt by irnplication) 
a verdict of guilty of the offence under sec 325 I P C, alone, alt''Ough 
it did cot form the subject of a separate charge, was legally sustainable 
—5 Cal 871. 

Se'^.eral ojjenca — When a person is charged with several offences 
arising out of a single act or senes of acts, the word ‘verdict’ means the 
entire verdict on all the charges and is not confined to a verdict on a 
particular charge— 22 Cal 377 

Several accused —Where there are several accused, the jury hats 
to give their verdict on the facts against each man severally, anderei 
when several prisoners are jointly tried, the jury can convict one and 
acquit the others— 16 C W N 909 

Individual opinion not to be taken —By ‘verdict’ should be undtr* 
stood the collective opinion of the jury as a body, arrived at after mulua* 
consultation and ascertained and announced by ibe foreman Incase- 
of disagrrement among the jury, the individual opinions of the member 
are never intended to be disclosed— 36 Mad 5S5 

rull lerdict to be taken —Where after the delivery of the \crdict 
the jury wanted to say something more, it is undesirable to stop the 
jury at such a snge of the proceedings, for It mty 50 happen thatbefoit 
the verdict is recorded, the foreman may make some obsemtions m 
respect of that verdict which may show ihejudge that the juryhitenot 
propeily understood Ihe case It would then be the duty of the JudRC 
not to record the verdict, but to re charge the jury so as to lay the C^se 
properly before them — 30 Cil 485 

If }ury do not underslini the ease — \V here the jury were "ippirenily 
not -thle to follow the summing lip of the Judge as regards the law bear 

mg on the charges, it is ihe duty of the Judge, when the foreman to’d 
him of It to explain It to ihem igam— tQii M \V N 190 There can 
be no valid verd ct if the jury have not tightly understood the nature of 
the offence In qu'Jt on— 2j \\ U i 
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302 If the jury are not unanimous, the Judge may 
Procedure where jury require them to retire for further consi- 
deration. After such period as the Judge 
considers reasonable, the jury may deliver their verdict, 
although they are not unanimous 

Application of section —Under this section the Sessions Judge can 
ask the jury, if they are not unanimous, to retire for further consideration, 
before the delivery of verdict, but cannot do so after its actual delivery — 
7 L B. R 140 . 36 Mad. 385 

But if the verdict is not clear, the Judge may require them, after 
delivery of verdict to reconsider it even though they be unanimous, since 
a verdict which is ambiguous or not clear cannot be received — i W. R. 50 
If the jury are not nnanimona —A jury may be required to retire 
for further consideration, only when their verdict is not unanimous. 
A unanimous verdict of the jury, unless It IS contrary to law, must be 
received by the Judge— 5 Cal 871 ; 7 \V R a? , 3 L B R. 75 If the 
jury IS unanimous, and there IS no ambiguity m the verdict, the Judge 
cannot require them to reconsider their verdict— 19 Lorn 735 , 20 Bom 
21^ Ifihe Judge disagrees with the verdict the only course open to 
him IS to act under sec, 307—28 Boro 412 

*Furttiir eonstderaUon' —When the jury are not unanimous it is 
open to the Judge to require them to retire for further consideration, 
giving at the same time further directions on matters of law—G Bom. 
L R 258. But the Judge is not bound to summon a fresh jury — I 
W. R. 41. 


303. ( 1 ) Unless olberwhe ordered by the Court, the 
, . jury shall return a verdict on all the 

Verdict to be riven on ■' 

•“/idS'mVy que.tion charges on which the accused is tried 
and the Judge may ask them such 
questions as are necessary to ascertain what their verdict is 

(=) Such questions and the answers 
to be recorded jq them shall be recorded. 


Verdict on all the charges —The Judge ought to call on the jury 
to return a xerdict on each one of the heads of the charges If the trial 
is for murder of mo persons, and the jury return a verdict of guilt), the 
Sessions Judge should ascertam whether the verdict relates to the 
killing of one or the other or both— Ratanlal 746 , 22 Cal 377. 

QoeBtiODlQg the Jury —The Judge 1$ entitled to question the jury 
as to their verdict, only nliereiti* ambiguous or incomplete and it is 
necessary to ascertain what the verdict really is— 3<> Mad 585 ; 32 CaL 
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759, IS Cal 452, 2l Cal 955, so Bom 215, 21 W R i If the verdict 
of the jury is incomplete or is not free from 'imbiguit>, the Judge is 
wrong m accepung such verdict without questioning the jury as to what 
their verdict really IS Thus, where the jury returned a verdict of 'guilty 
but not voluntarily’ under a charge of va//r«/(irr^ causing grievous hurt 
and the Judge accepted the verdict to be one of guilty, and convicted 
the accused, it was held that the verdict was really one of not guilty and 
the Judge was wrong without further questioning the jury in treating it as 
a verdict of 'guilty’— 12 C W K 530, see also 7 C W N 135 In a 
case of noting, if the verdict of the jury leaves it uncertain what the 
common object of the assembly is, the Judge ought to ask the jury 
questions under this section to ascertain the common object If he does 
not do so, the verdict is bad m law— 21 Cal 955 Where the verdict is 
general and complete and free from ambiguity, the Judge is not 
competent to pul questions to the jury, but must accept it without 
question— 9 Cal 53 , Ratanlal 44 * , *5 Bom 45: , 28 Bom 413 , 2 A L J 
475 , 22 M L J 353 

When the jury have delivered a verdict, the Judge cannot ask them 
to consider their verdict again The Judge is only entitled to question 
the jury to ascertain what their verdict really is -36 Mad 585 

Objtcl of qtuittont —This section never coniemplatcs that on 
ascertaining that the jury are not unanimous, the Judge should make 
minute inquiries to learn the nature of the majority and its opinion, 
so that he would have the opportunity of accepting or refusing that 
opinion as a verdict according as it coincides with his own opinion or not 
Whatever may have been the individual opinion of the Judge, if he went 
so far as to ask the jury what was the exact majority, and what was the 
opinion of the majout), the Judge ought to receive that verdict without 
hesitation— 10 Cal 140 

Aihnu reasons for xtrdtet —This section enables the Judge to ask 
only such questions as are necessary to ascertain what the r verdict is— 
36 Mad 5S5 Questions put to the jury, demanding their reasons for the 
verdict U f reasons for convicting or acquitting the accused) specially 
if the verdict 1$ unanimous exceed the limits of queslioning which the 
law contemplates in th s section-6 Horn L. R 258 , 20 W R 50 , g 
Cal S3 , 43 Mad 744 . ^2 M L J 355 , 13 Cr L J 5S6 (Mad ) Contra 
— r C L R. 275 where it has been held that the law does not prevent a 
Judge from asking the jury questions concerning the grounds on winch 
they have based their verdet, ns it may further the ends of justice and 
enable the Judge to consider whether he can net under sec 307. 

But a reference under section 307 does not become invalid by reason 
of the Sessions Judge ’s having asked the jury questions as to the reasons 
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of their verdict— 43 Mad 744 On the other hand he should ask reasortr 
Under certain circumstances. See i P. L T. 657 cited under section 307. 

QnestiOQ 9 and answers to be recorded — ^The questions put to and' 
the answers given by the jury must be recorded m their exact words ; it- 
is not enough if their substance only is recorded — 8 Cal 739 

304. When by accident or mistake a wrong verdict 
is deliicred, the jury may, before or 

Ameodlncverdlct. . . , 

immediately after it is recorded, amend 
the verdict, and it sltall stand as ultimately amended. 

“By accident or mistake" — ^This section contemplates cases where 
the %erdict delivered is not in accordance with what was intended to be 
delivered by the jury, such mistake being the result of an accident only. 
But where the jury commits a mistake in understanding the law, and 
such mistake results man erroneous verdict, it cannot be amended by 
the jury under this section but can be corrected only by the Judge 
dis.ngreemg with the jury and referring the case under sec 307 to the 
High Court— 28 Bom 412 So also, where the jurors being misled by 
the notes of the foreman as to some of the evidence, delivered an errone* 
ous verdict, such a verdict could not be said to have been delivered by 
accident or mistake, and could not be amended by the jury under this 
section— 22 M L J 355. 

Where the verdict of the jury is clear and there is no accident or 
mistake in delivering it, ti is a proper verdict and cannot be amended 
under this section , 'and a second verdict delivered by the jury after being 
questioned by the Judge, cannot be allowed to stand as an amendment — 
Ralanlal 9S2 ; 19 Bom 735 

"Before orinimedtately after it ts recorded" — The powers of amend- 
ment of a verdict provided by this section must be exercised before or 
immediately after it is recorded, and cirnot be exercised after the 
jurors have dispersed In a trial by jury the foreman announced the 
verdict of ‘not guilty’ as ihe unanimous verdict of ihejury, and the ver- 
dict was recorded and the prisoner acquitted From information 
received some days afterwards the Judge was led to believe that the 
jurors were not agreed as regards the verdict, the Judge summoned 
the foreman and examined him on oath , he deposed that ihe verdict 
given as the unanimous verdict was really the verdict of a ma|ority and 
was given as the unanimous verdict owing to a misunderstanding that 
the opinion of the majority was binding upon all jurors. It was held 
that the Court had nr) jurisdiction, ID consequerce of the foreman’s sub 
sequent statement, to set aside the verdict and the order of acquittal — 
1913 P. R 6. 
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305. (i) When ill a case tried before a High Court 
Verdict In Hieh Court Ihe jury are unanimous in their opinion, 

when to prevail. ... L 

or when as many as six are of one 
opinion and the Judge agrees with them, the Judge shall 
give judgment in accordance with such opinion. 

(2) When in any such case^ the jury are satisfied that 
they will not be unanimous, but six of them are of one 
^opinion, the foreman shall so inform the Judge. 

(3) If the Judge disagrees with the 
otheV^casM* majority, he shall at once discharge the 

jury. 

(4) If there are not so many as six who agree in opinion, 
the Judge shall after the lapse of such time as he thinks 
reasonable, discharge the jury. 

Under subsection ( 3 ), if the jury are divided in the proportion of six 
to three, the Judge should ascertain the verdict of the majority before 
discharging the jury. Where six of the jury agreed to a verdict, and 
the presiding Judge without ascertaining what their verdict was, dts 
charged the jury and ordered a retrial, and the rein'll came before 
another Judge and another jury; it was held that ihe previous Judge 
having improperly discharged the jury without ascertaining what their 
verdict was "ind whether he agreed or disagreed wiih ihe verdict of 
the majority, the previous Judge has the legal seisin of the case and no 
other Judge can try ii— 8 C. W. N. xlviii 

306 (0 When in a case tried before the Court of 

Session the Judge does not think it 
se'IfoV *wh*e“n* lo nccessary to express disagreement with 

the verdict of the jurors or of a majority of ■ 
the jurors, he shall give judgment accordingly. 

(2) If the accused is acquitted, the Judge shall record 
judgment of acquittal. If the accused is convicted, the 
Judge shall, unless he ptoceeds in accordance with the previsions 
of Section 5(5'^, piss sentence on him according to law. 

The ilaticned words hive added by the Cr. P. C Amendment Acr, 
1933 The amendment IS merclj scibil, and is the sime ns ihit mide 
in sections s-tj (2) and 258 

When ihe verdict of the jur> his been delivered, llie Sessions Judge 
Is bound to say and record whether he agreed with the verdict or not 
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— 7W R 6 , 15 W R 46 Itis not competent to a Sessions Judge 
-after the jury has returned their verdict and gone away, and in the 
absence of the accused, to examine some witnesses and then to 
act on the evidence in determining whether or not he should differ 
-from the jury— 7 Bom L R 979 If he agrees svilh and accepts the 
verdict of the jury (or of the majority) he is bound to deliver judgment 
according to the verdict , once he agrees with the verdict, he cannot 
afterwards reconsider it or disagree with it and refer the matter to the 
High Court— 4 C W N 683 


■agrees wliti verdict 


Acquittal —As soon as the judgment of acquittal is pronounced 
the prisoner is entitled to be discharged from custody (if there is no 
other charge pending against him) and his further detention is illegal 
jt IS for the jail authorities, in whose custody the prisoner was to satisfy 
•themselves of the result of the trial, and no formal warrant of release by 
the Court to the jail authorities is necessary — 5 M H C R App 2 
Sentence —If the verdict of the jury is one of guilty, it is the duty 
•of the Judge to pass an adequate sentence for the offence for which 
the j iry have convicted the prisoner, and the fact that the Judge has 
differed from the jury cannot be a ground for passing light sentence 
In so doing he usurps the functions of the jury— 3 W R (Cr Let) 16 
He can, if he likes, release the accused on tak ng bond under section 562 
307 (0 H in any such case the Judge disagrees with 

the verdict of the jurors, or of a majority 
oce Qf jurors, on all or any of the charges 

on which any ocatsed person has been 
tried, and is clearly of opinion that it is necessary for the 
ends of justice to submit the case tn respect of suck acatsed 
ferson to the Higii Court, he shall submit the case accord- 
recording the grounds of his opinion, and, when the 
verdict is one of acquittal, stating the offence which he 
considers to have been committed, and tn suck case, tf the 
accused ts further charged under the pi ovistons of Section Jto, 
shall proceed to trj him on such charge, as tf such lerdtct has 
been one of conviction 

(2) Whenever the Judge submits a case under this section, 
4 ie shall not record judgment of acquittal or of conviction 
on an> of the charges on which such accused has been tried, 
but he maj either remand such accused to custodj or admit 
diim to bail 
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(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on 
an appeal, and subject thereto it shall, after considering the 
entire evidence and after giving due weight to the opinions 
of the Sessions Judge and the jury, acquit or convict J/rr// 
accused of any offence of which the jury could have con- 
victed him upon the charge framed and placed before it ; 
and, if it convicts him, may pass such sentence as might have 
been passed by the Court of Session. 

Change. — The mam changes are the following first jn subsection 
(i) the words “any accused person” have been substituted for the 
words “the accused”, and the words “in respect of such accused person" 
have been added , in subsections (2) and (3) the words “such accused” 
have been substituted for the words ‘‘the accused ” The reasons are 
thus stated “This amendment prescribes that when a Judge accepts 
the verdict of the lury in respect of some of the accused, but not of 
others, he need only refer the case of the latter to the High Court" 
—Statement of Oheets and Jieasons (1914) 

Seeondl}^ the italicised words at the end of subsection (1) have 
also been newly added “We thmU, however, that a futther amend- 
ment IS required in section 307, to provide for the case of a person who 
IS also charged with a previous conviction under section 310 It 
seems obvious that if the Judge disagrees with the verdict of the jury 
on the principal charge, and submits the case to the High Court, it 
Is desirable that (he record should be complete. We propose therefore 
to insert at the end of section 307 (/) .a provision for the trial of the 
further charge under section 310 ’* — Jteport of the Select Committee of 
1916 Under the old law, it has been held that if n Ctise is referred 
to the High Court under sec. 307, there Is no conviction or acquittal 
in the Court of Session. It is (he High Court which can convict or 
acquit (he accused, and it is only after such conviction by the High 
Court that the accused can be asked under sec. 3to to ple.ad to 
previous convictions— 30 Mad. I34 Under the present amendment, 
provision is made for trial as to the charge of ptevious conviction, 
in the Sessions Court Itself 

Scope of Section '—/fr/mirr fixe Uitl ‘itlh /«»> •—Where the 
Session Judge tried the accused »*Uh jury for .in ofTence triable by 
jury, an 1 with thejurois as assessors fir an offence irisble with asiesiors, 
.ind differing from them in their verdict and opinion, referred both 
matters to the High Court, It was held that as to the matter triable 
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vith assessors, (he Judge should not have included it in the reference- 
but should ha%e disposed of it according to law— 8 Bom L R 599 r 
9 Bom L. R 1057 , Ratanlal 600 , 36 M L J 45? But If the 
Judge tries the assessor case with (he aid of (he jurors as jurors and 
not as assessors, and disagrees with their (not opinion) he can 

refer the case to the High Court — Bom 696 { 25 Cal 555 

Who can refer —The reference under this section must be made 
by the Judge who held the trial and heard the evidence and not by the 
officer who succeeds him as Judge— 2 C L J 48 But see seciion 559 (i) 
Dtsagreement — The Judge can refer the case to the High Court, 
if he disagrees with the verdict of the jury If he once mrcc/Zf the 
\erdict, he cannot subsequently reconsider it and disagreeing with the 
\erdici refer the case to the Hi|,li Court — 4 C \V N 6S3 

The disagreement may b‘ on questions of law as well as of fact— 
20 \V R I 

Where the jury misunderstands the liw as expla ned by the Judge, 
and delivers a wrong verdict the Judge should refer (he case to the 
High Court under (his section, and not asle the jury to reconsider their 
verdict— sS Bom 4(2 Even though the verdict of the jury is not 
contrary to law, if the Judge disagrees with the unanimous verdict of 
the jury, the oaly procedure open to him is to proceed under this 
section— 5 Cal 871 In 4t Cat 621 however, >t has been held that 
It IS not m every case of doubt nor m every case in which the 
Judge entertains a view different from that of the jury, that a reference 
can be made under this section, but the verdict of the jury must 
be manifestly wrong before such reference can be made 

Where the Judge IQ h s direction to the |ury himself expressed the 
opinion that the prosecution evidence was open to hostile criticism, 
and the jury regarding the evidence w ih susp cion delivered a verdict 
of not guilty, the Judge is not justified in referring the case to the 
High Court, because there cannot be said to have been a disagreement 
between the Judge and the jury but rather agreement — 7C W N 135 
A reference can be made to the High Court only on the ground of 
disagreement between the Judge and the jury and no other grounds 
Where thejury returned a verdict of not guilty, the mere fact that in a 
similar case upon similar evidence the High Court had convicted 
some other persons, is no ground for referring the case to the High 
Court— 6 Bom L R 599 

‘Necessary for the ends of justice ’ — This section leaves the 
referring of a case to the H gh Court entirely to the discretion of the 
Judge, for It IS only where he disagrees with the verdict of the jury so 
completely that he considers it necessary for th* ends of justice to 
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(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on 
an appeal, and subject thereto it shall, after considering the 
entire evidence and after giving due weight to the opinions 
of the Sessions Judge and the jury, acquit or convict 
accused of any offence of which the jury could have con- 
victed him upon the charge framed and placed before it ; 
and, if it convicts him, may pass such sentence as might have 
been passed by the Court of Session. 

Cbauga — The mam changes are the following first in subsection 
(i) the words “any accused person" have been substituted for the 
words “the accused", and the words “m respect of such accused person" 
hive been added , in subsections (2) and (3) the words “»uch accused" 
have been substituted for the words "the accused " The reasons are 
thus stated “This amendment prescribes that i\hcn a Judge accepts 
the verdict of the lury in respect of some of the accused, but not of 
others, he reed only refer the case of the latter to the High Court" 
~^Staten\ent of Ob/ecls and J!fasons ( 19 * 4 ) 

Second/}, the italicised words at the end of subsection (i) have 
also been newly added “We think, however, that a further amend* 
meat is required m section 307, to provide for the case of a person who 
IS also charged with a previous conviction under section 310 It 
seems obvious that if the Judge disagrees with ihe verdict of the jury 
on the pnocipil charge, and submits the case to the High Court, it 
is desirable th.'it the record should be complete. We propose therefore 
to insert at the end of section 307 (/) a provision for the trial of the 
further charge under section 310’’ — Refort of the Select Committee of 
1916 Under the old law, it has been held that if a case is referred 
to the High Court under sec. 307, there Is no conviction or acquittal 
in the Court of Session. It is the Il»gh Court which can convict or 
acquit the accused, and it is only after such conviction by the High 
Court that the accused can be asked under sec. 310 to plead to 
previous convictions— 30 Mad 134 Under the present amendment, 
provision IS made for trial as to the charge of previous conviction, 
in the Sessions Court itself 

Scope of Btclion ‘—el ssesicr cue iu'ed "iith ju*} • — Where the 
•Stsiioas Judge tried the .accused wnh jury foranofTence triable by 
jury, an j with ihe juron as assessors fir an offence trnble witli .issesiors, 
and diTenrg from them m their verdict and opinion, referred both 
matters to the High Court, It was held that as to the matter triable 
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• tth aitcitotf, the Jodce ilifnld not Late ircJaded it inthereftfcnce- 
hot »hf>nH ha^e d tpo'cl cf it acrordmf; ta law— 8 Rom U R 5 '^)* 
9 Rom L. R to57 ; Ratanlal 6>o : 3^» M L. J. 45 * If th** 

Judpe tfiei Itic a»!C»»or cate «ith the aid of. the juioi* at and 

not at aitftsfrs, and ditacrect with tfcir '/n/./ (not opinion) he can 
refer the cate to the HlRh Court — ^3 Rom £>9') | i 5 555 

Who can refer —The reference under thu section tnuti be made 
bj- the Judj^e «ho held the trial and heard the evidence and not b) the 
oTicer »ho lucreedi him at Jodfe— a C L. J 48 Rut tee leciion 559 (i) 
Diiapreem*nl —The Juice can refer the cate to the H'ph Court, 
il he dtiacreei «ith the terdict of the jury If he once <tTc//r the 
terdicl, he cannot lubtequ^nity re oniidcr it and diiaj^reeinp wtih the 
aerdict refer the caic to the Huh Cojrt— 4 C W N (•‘'3 

The ditt(;ieenient may li* on <]uett>ont of law at well at of fact— 
:o\V. R I 

Where the jury misunderiiandf the law at captained b> the Judge, 
and delnert a wrong aerdict, the Judge stmuld refer the case to the 
High Cojtt under this section, and not asL lilt jury to reconsider their 
v*rdiet— 38 Rom 40 Even though the aerdict of the jury 11 not 
contrary to law, if the Julge disagrees with the unanimous serdict of 
the jury, the orty procedure open to him is to ptotttd under this 
section— S Cal 871 In 4t Ctl Cat howeier, it has been held that 
It IS not in eiery case of doubt nor in every case m nhich the 
Judge entertains a view diiTerent from that of the jury, (hit 1 reference 
can be made under this section, bat the verdict of the jury must 
be manifestly wrong before such reference can be made 

Where the Judge in his direction to the )ury himself expressed the 
opinion that the prosecution evidence was open to hostile criticism, 
and the jury regarding the evidence with suspicion deliveied a verdict 
of not guilty, the Judge is not justified in referring the case to the 
High Court, because (here cannot be said to have been a disagreement 
between the Judge and (he jury but rather agreement — 7C W N. 435 
A reference can be made to the High Court only on the ground of 
d sagreement between the Judge and the jury and on no other grounds. 
Where the jury returned a verdict of not guilty, the mere fact that in a 
similar case upon similar evidence the High Court had convicted 
some other persons, is no ground for referring the case to the High 
Court — 6 Bom L R 599 

"Kecessary for the ends of jastice ’ — This section leaves the 
referring of a case to the High Court entirely to the discretion of the 
Judge, for It IS only where he disagrees with the verdict of the jury so 
completely that he considers it necessary for the ends of justice to 
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(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on 
an appeal, and subject thereto it shall, after considering tlie 
entire evidence and after giving due weight to the opinions 
of the Sessions Judge and the jury, acquit or convict 
accused of any offence of which the jury could have con- 
victed him upon the charge framed and placed before it ; 
and, if it convicts him, may pass such sentence as might have 
been passed by the Court of Session. 

Change — The main changes are the following first in subsection 
(1) the words “any accused person” have been substituted for the 
words “the .accused”, and the words “in respect of such accused person" 
have been added, in subsections (o) and (3) the words “auch accused” 
have been substituted for the words ‘‘the .accused” The reasons are 
thus stated “This amendment prescribes that when a Judge accepts 
the verdict of the |ury in respect of some of the accused, but not of 
others, he need only refer the case of the latter to the High Court" 
^Stntonenl of Ohects nnii Heasons (1914) 

Stcondl}., the italicised words at the end of subsection (t) have 
also been newly added “We think, however, that a further amend* 
ment is required in section 307, to provide for the case of a person who 
IS also charged with a previous conviction under section 310 It 
seems obvious that if the Judge disagrees with the verdict of the jury 
on the principal charge, and submits the case to the High Court, it 
Is desirable th^t the record should be complete. We propose therefore 
to insert at (he end of section 307 (/) a provision for the in'll of the 
further charge under section 310."— of the Select Comntttlee of 
1916 Under the old hw, it has been held that if a case m referred 
to the High Court under sec. 307, there is no conviction or acquittal 
in the Court of .Session. It is the High Court which can convict or 
acquit the accused, and it is only after such conviction by the High 
Court that the accused can be asked under sec. 3*0 to plead IQ 
previous convictions— 30 Mad. *34 Under the present amendment, 
provision is made for trial as to the charge of pievious conviction, 
in the Sessions Court Itself 

Scope of Section —Assester etse tntJ -uM jut) '—Where the 
Sessiois Judge tried the accused «*ith jury for an offence triable by 
juiy, an 1 with the jurors as assessors f jr an offence i ruble with atsesiori, 
and differing from Ihcrn m their \erdict .and opinion, rrfencil both 
fnaiteri to the High Court, It was held that as to the matter ttiable 
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■CMdence he believes to be true and his reasons for arriving at his conclu 
slons so as to enable the High Court to appreciate them and to give due 
weight to them— 3 P L T 413, 6 Bom L R 519 Where ihe Judge 
merely said that the serdict was against the >ve ght of evidence and ex 
pressed no other opinion m his reference, it was held that he ought to 
have set out on what portions of the evidence or on what facts the accused 
should have been convicted— 7 C W N 345 So also, where the 
Sessions Judge merely stated in his reference that the verdict of the jury 
was erroneous and inconsistent and could not be accepted and that if the 
evidence had been believed all the accused should have been found guilty, 
held that the reference was not a proper reference as it did not state the 
grounds of his opinion The reference should be complete and self 
contained and it ought not to be necessary to refer to the order sheet— 
2S C W N 682 

He should state with some fulness h s view of the evidence and the 
credib lity of the more important w tnessc«, because the High Court has 
to attach more or less we ght to the opinion of the Judge who saw and 
heard the witnesses— 10 Bom L R 173 

Heeordtti^ evidence —The Judge should state m his reference the 
evidence for the prosecution and for the defence, the facts which in his 
opinion are proved upon the evidence recorded m the case, and the 
conclusions to which these facts lead him— 6 Dorn L R 599 

the offence —In case of an acquittal by the jury the Sessions 
Judge should state m his reference what offence the accused has in his 
opinion committed, and on what grounds he differs from the jury— 10 
Bom L R 173 , 3 Cal 623 , 35 C W N 683 

If Judge refoees to refer — Where a jury convicted the accused 
against the opinion and advice of the Sessions Judge and the latter 
declined to refer the case to the High Court under this section, it was 
held on appeal by the accused that the High Court had no power to 
interfere, however wrong or absurd the verd ct might have been m as 
much as there was no misdirection by the Sessions Judge, and as there 
was evidence against the accused which was open to the jury to 
bel eve — 14 Mad 36 , 4 M L T 483 

Notice to accused —Where the Judge diffeicd from the verdict of 
the jury and made a reference under th s section the High Court before 
proceeding with the case, gave notice to the accused, as in appeal, to 
bring forward any object ons to the Sess ons Judge s recommendations — 
19 W R 38 

‘Opinion of the jnry’ —The opinion of the jury means nothing 
more than the verd ct of the jury , it does not mein the reasons on which 
the verdict is founded — 36 Ca! 629 , 18 C W N 615 , 3 P L. T 413 , 
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submit the case to the High Cour(> that he should do so This discretion 
should howe\er always be exercised when the Judge thinks that the 
serdictrs not supported by evidence It is the only way in which the 
miscarriage of justice by a perverse verdict of a jury can be lemedied by 
the High Court--i3 Mad 343 When the Judge points out to the juiy 
the weak links in the prosecution and they do not consider them, it ts 
not improper for the Judge to refer the case to the High Court, because 
such 1 reference is really necessary in the ends of justice— 9 C L J 432 
A reference should be made under this section when the Judge is clearly 
of opinion that such a reference IS necessary for the ends of justice— 25 
Cal S55 , that IS, when the disagreement between the Judge and the jury 
IS such a complete dissent as to lead the Judge to consider it necessary 
for the ends of justice to submit the case to the High Court— 2 Bom 
525,20 Bom 215 Where a Sessions Judge made a reference on the 
ground that the question involved was a matter of importincc but he did 
not state that it was necessary for the ends of justice to submit the case 
to the High Court or that he disagreed wnh ihe verdict of thejurj, the 
High Court sent btek the case directing the Judge to make n proper 
'reference should he think It necessary to do so— 9 C W N Kvi 

It IS no longer the law that before making a reference the Judge must 
be s'llished that the verdict is/fe/Terre It is sufficient that he should be 
clearly of opinion thtc a reference is necessary in the ends of justice— 33 
C \V. N 747 

Soboiit the case '—Whether- -ehole case should be tefetred — It is 
*not intended that when the Judge IS not prepared to accept the verdict 
of the jury in Its enlirety, the whole case IS to be referred to the High 
Court. Where the Judge .agrees with the jury in respect of n particular 
accused, the Judge ought to convict or acquit him as the case may be, 
and it ts only with reference to those accused in respect of whom he 
declines to accept the verdict of the jury that he should make the reference 
—.42 Cal 7S9 This IS now expressly made clear by the present amend* 
ment But where the disagreement between the Judge and jury Is as to 
some of the charges it is necessary that the whole case should be referred 
AVnen the a'-cuied was tried on several chargci, and the Sessions Judge 
accepted the verdict of the jury as to some and disagreed as to the others, 
and referred the \erdict to the High Court .at to these latter, it was held 
that by this limited form of reference Ihe High C ourt was precluded from 
considering the entire evidence on record, -ind that the Sessions JudRt 
shoJ'd hire referred th' whole case letving it to the High Court to consider 
the who'e of the eri Jetice tint was placed before the jury— ji C W N 43$ 
'leeetUrt^f • x'i un ft r//tt c/imcn —In referring the case under 
this I on, the Seinoni Ju Jge thojid state what rnatenal portions of ihe 
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•evidence he believes to b“ true, and his reisoas for armins; at his conclu- 
sions so as to enable the High Comt to appreciate them and to gne due 
weight to them— 3 P L T. 413; 6 ttom L. R S *9 Where the Judge 
merely said that the %erdict was against the wcghl of evidence and ex- 
pressed no other opinion in his reference, it was held that he ought to 
have set out on what portions of the evidence or on whit fvcis the accused 
should have been convicted — 7 C W. N 345 So also, where the 
Sessions Judge merely stated in his reference that the verdict of the jury 
was erroneous and inconsistent and could not be accepted and that if the 
evidence had been believed alt the accused should hvve been found guilt) > 
held that the reference was not a proper reference, as it did not state the 
pounds of his opinion The reference should be complete and self 
contained, and It ought not to be necessary to refer to the order sheet— 
25 C. W. N 6S2. 

He should state with some fulness his view of the evidence and the 
credibility of the more important witne$se«, because the High Court has 
to attach more or less weight to the opinion of the Judge who saw and 
heard the witnesses— 10 Bom L R 173 

Rteordin^ exidence —The Judge should state in his reference the 
evidence for the prosecution and for the defence, the facts which m his 
opinion are proved upon the evidence recorded in the case, and the 
conclusions to which these facts lead him— ^ Bom L R 599 

'Stahng the offence' —In case of an acquittal by the jury the Sessions 
Judge should state m his reference what offence the accused has in his 
opinion committed, and on what grounds lie differs from the jury— 10 
Boro L R 173 ; 3 Cal 613 ; 25 C W. N. 68; 

If Judge refuses to refer —Where a jury convicted the accused 
against the opinion and advice of the Sessions Judge and the latter 
declined to refer the case to the High Court under this section, it was 
held on appeal by the accused that the High Court had no power to 
interfere, however wrong or absurd the verdict might have been, m ns 
much as there was no misdirection by the Sessions Judge, and as there 
was evidence against the accused which was open to the jury to 
believe— 14 Mad 36 , 4 M L T 483 

Notice to accused —Where the Judge diffeied from the verdict nf 
the jury and made a reference under this section, the High Court before 
proceeding with the case, gave notice to the accused, as in appeal, to 
bring forward any objections to the Sessions Judge's recommendations— 
19 W. R. 38. 

‘Opinion of the jnry’ —The opinion of the jury means nothin;, 
more than the verd ct of the jury , it does 00’ mean the reaxo-s m whi ti 
the verdict IS founded— 36 Cal 6295 iSC W X 613 , 3P I 1 {it 
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29 Mad 91 What the Judge has to record lo his reference is theconclu- 
Sion (1 e verdict) of the jury and not the reasons on which that conclusion 
IS based. And the circumstance that no such reason has been ascertained 
does not warrant the High Court to decline to go into the evidence and 
arrive at its own judgment as to the guilt or innocence of the accused— 
29 Mad 91 I 6 P L J 264 But the Judge should do well to take the 
reasons of the jury for the view taken by them, especially when there Is 
some inconsistency in their verdict — 36 Cal 629 Even where the jury 
are unanimous in their verdict, the Judge should ask for specific 6ndings 
on the particular facts on which he himself relies This would enable 
the High Court to understand the particular grounds on which the jury 
proceeded, and It will then only be necessary to consider the propriety 
of those grounds— 2 Weir 38S Where in a trial by jury the case depends 
entirely on circumstantial evidence, and the jurors are divided in opinion, 
the Judge ought, li he intends to make a reference to the High Court 
under this section, to ascertain from the jurors the reasons for their 
opinion— I P L T 637 , 3 P L T 413 

When High Court will interfere —The High Court will CNercise us 
discretionary powers With great caution and care The mere fact that 
upon a consideration of all the evidence before the Court, the High Court 
would have arrived at a conclusion different from that arrived at by the 
jury« would not justify the High Court in interfering with their unanimous 
verdict— 2 A L J 475 The High Court upon a reference under this 
section 18 reluctant to interfere with the unanimous \erdict of a jury, and 
if that verdict is not unreasonable and can upon the evidence be supported, 
the High Court will accept the verdict even though it may not wholly 
agree therewith— 30 C L J soj If the High Court is to interfere in 
every case of doubt, or m every case in which the evidence would have 
warranted a different verdict, then the real Inal by the jury would be at 
an end, and the serd c( of the jury woaW have no more weight than the 
opinion of assessors— 20 W R 73 

The High Court will not exercise its vast discrelionary powers v esied 
under this section in setting aside the verdict of a jury, unless it is 
perversely or patently wrong or may have been induced by an error 
of the Judge— 9 Cal 53, 1 Bom 10, 9 AU 430,2 c L U 518,10 
Bom 497 , *5 453,200301 215, 20 W R 73, 21 W R 4> 

25 W R. 25, II Cal 85, 22 C W N 811 The High Court will not 
interfere upon any mere preponderance of evidence, or unless it is 
latis'ied beyond teisonablc doubt that the verdict is so distinctly against 
the evidence tint it may be termed a perverse verdict— 2 W eir 3SS , 22 C 
\\ S Sti , or unless It vsere eitabl shed tl at the jury were wholly mis 
carried in their conclua on upon thecase— so W R 33, or unless lie 
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guilt of the accused is proved beyond reasonable doubt — 22 C \V. 
1028 

Power of High Court — In case of a reference under this section 
the High Court is to give due weight not only to the opinion of the 
jury but to that of the Jud^e as well - *7 C W N 1077 , 6 P L J 264 , 
3 P L T 413 , 41 Cal 754 , 29 Cal 128, 15 Cal 269 But although 
the High Court is bound in dealing with a reference under this section 
to give due weight to the opinioo of the Judge and the jury, still it can 
decide for itself the question of guilt or otherwise of the accused — 11 
C W N 715 , IS Bom 452 . 36 Cal 629 ,9c L J 432 

Oo a reference under this section, the High Court is competent to con 
siderthe entire evidence in the case aod to give due weight to the opinions 
of the Sessions Judge and the jury, and to acquit or convict the accused of 
any offence of which the jury could have convicted upon the charge framed 
and placed before it — t P L T 657 The whole case is open to the High 
Court when hearing a reference, and m dealing with the reference, the High 
Court exercises all the powers which tt exercises on 3ppeal-^47 Bom 3t 
The High Court cannot consider any question on which the Judge 
aod the jury are agreed, although the verdict of the jury on that point is 
based upon a misdirection— 4t Cal 662 , so Cal 41 

Although the High Court can consider the entire evidence, still it 
should not Ignore the verdict of the jury on a question of fact Unless 
(here is an astound ng reason for it. the verdict of the jury on a question 
of fact will not be set aside The mere fact that another view of the 
evidence might be taken is not enough — 3 P L T 413 

Pmver to convict for offence not charged — Ordinarily the High Court 
cannot convict the accused for any offence with which he was not 
charged— 4t Cal 662 But the combined effect of this section read with 
sec. 238 13 that the High Court may, in dealing with a case coming 
before it under this section, convict an accused for a minor offence, 
although he was not charged with such offence — 22 Cal 1006 And a 
Stssicms Judge accepting the jmys finding on the gTa%eT cbmges tan 
make a reference to the High Court with the object of having some of the 
accused convicted on minor charges — 37 C L J 34 

Ho appeal from High Coart — A High Court m dealing with a 
reference under this section IS not acting in the exercise of us original 
criminal jurisdict on but ool) as a Court of reference m a criminal matter 
— 29 Cal 2S6 , and therefore ao appeal 1 es from us own judgment 
passed under this section — Ratanlal 691 

Trial trhen ends —When a case is referred to under this section, 
(he trial cannot be deemed to be concluded, until the High Court either 
convicts or acquits the prisoner— 9 AU. 4:0. 
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29 Mad 91 What the Judge has to record m his reference ts theconclu' 
Sion (i e verdict) of the jury and not the reasons on which that conclusion 
IS based. And the circumstance that no such reason has been ascertained 
does not warrant the High Court to decline to go into the evidence and 
arrive at its own judgment as to the guilt or innocence of the accused— 
29 Mad 91 , 6 P L J 264. But the Judge should do well to take the 
reasons of the jury for the view taken by them, especially when there is 
some inconsistency m their verdict — 36 Cal 629 Even where the jury 
are unanimous in their verdict, the Judge should ask for specific findings 
on the particular facts on which he himself relies This would enable 
the High Court to understand the pirticular grounds on which the jury 
proceeded, and It will then only be necessary to consider the propriety 
of those grounds — 2 Weir 38S Where in a Inal by jury the case depends 
entirety on circumstantial evidence, and the jurors are divided in opinion, 
the Judge ought, if he intends to make a reference to the High Court 
under this section, to ascertain from the jurors the reasons for their 
opinion— r P L T 6 S 7 , 3 F L T 413 

When High Court will interfere —The High Court will exercise its 
discretionary powers with great caution and care The mere fact that 
upon a consideration of all the evidence before the Court, the High Court 
would have arrived at a conclusion d Herent from that arrived at by the 
jury, would not justify (he High Court in interfering with their unanimous 
verdict— 2 A L J 47S The High Court upon a reference under this 
section IS reluctant to interfere with the unanimous verdict of a jury, and 
ifihat verdict is not unreasonable and can upon the evidence be supported, 
the High Court will accept the verdict even though it may not wholly 
agree therewith— 30 C L J. 503. If the High Court is to interfere m 
every case of doubt, or in every case in which the evidence would have 
warranted n different verdict, then the real trial by the jury would be at 
an end^ and the verdict of ihe jury would have no more weight than the 
opinion of assessors— 20 W R 73 

The High Court will not exercise its vast discretionary powers vested 
under this section in setting aside the verdict of a jury, unless it is 
perversely or patently wrong or may have been induced by an error 
of the Judge— 9 Cal 53, i Bom 10, 9 All 430,2 c L R 5*S , lo 
Bom 497 , IS Bom 453,20 Bom 215, 20 W. U 73, 21 W R 4, 
25 W R- 25, II Cal Bt; 22 C W S 811 The High Court will not 
interfere upon any mere preponderance of evidence, or unless it i» 
satisfied bc>ond tctsonvble doubt that the verdict is so distinctly ngilnst 
the evidence lint it mvy be termed a perverse verdict— 2 \\ eir 3SS. 22 C 
\V S Sm , Of unless It were established that the jurj were wholly mis 
carried in their conclus on upon the case— 20 W K 33, orunfes* 
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guiUof the a'^cuj*! II beyond leajoriblc dcult— 32 C U* 

icrS 

Power of High Court — In oie of ;i inference under this section 
the HikH Court it to g te d te «ie ght not onl> to the op n on of the 
jury but to that of the judee ai «te1t - t; C \\ N to;?, 6 1* L. J 264. 
3 I’ L.T4t3,4tC»I 754 29 Cal nS. 15 Cat 569 Hut alihough 
the High Court is bound m dealing «rith a reference under this section 
to gne due n'cight to the opin on of the Judge and the jurj, stiH it can 
deade for itself the question of gudt or otheririte of (he accused— ti 
C W X yis.isllont -tS*. 36 Cal 629,9 c L. J 432 

Oo a reference under this section the High Couit is competent to con 
aider the entire evidence in the caie and to gire due treight (0 the opinions 
of the Sessions judge and the jury.and to acquit or convict the accusedof 
an) offence of which the jut) could ha«e convicted upon the charge framed 
and placed before it— 1 I* L. T 637 The whole case 11 open to the High 
Court when hearing a reference, and <n dealing with the reference, the High 
Court exercises all the powers wh ch it exercises on appeal— 47 Horn 31 
The ttigh Court cannot consider any question on which the Judge 
and thejur) are agreed, although the verdict of the jury on that point is 
based upon a misdirection— 4t Cal 662 , 50 Cat 41 

Although the High Court can consider the entire evidence, still it 
should not Ignore the verdict of the jury on a question of fact Unless 
(here is an astound ng reason for ii. the verdict of the jury on a question 
of fact Will not be set aside The mere fact that another siew of the 
evidence might be taken is not enough — 3 P L T 413 

Peu)cr to coHk>ictfor cffenct not charf^ed —Ordinarily the High Court 
cannot convict the accused for any offence with which he was not 
charged— 41 Cal 662 Hut (he combined elTcct of this section read with 
sec 338 IS (bat the High Court may, in dealing with a case coming 
before it under this section, conv ct an accused for a minor offence, 
although he was not charged with such offence— 33 Cal 1006 And a 
Sessions Judge accepting (he jurys finding on the graver charges can 
make a reference to the High Court with the object of having some of the 
accused convicted on minor charges — 37 C L J 34 

No appeal from High Coart —A H gh Court m dealing with a 
reference under this section is not acting in the exercise of iis original 
criminal jurisdiction but only as a Court of reference m a criminal matter 
— 39 Cal 286, and therefore no appeal lies from its own judgment 
passed under this section — Katanlal 691 

Trial when ends —When a case is referred to under this section, 
the trial cannot be deemed to be concluded, until the High Court either 
convicts or acquits the prisoner— 9 AlU 420. 
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proliMty, a Sessions Judge should be careful to be intelligible and precise 
in recording such op nions— C<?/ G R ^ C 0 p 26 

The opinion of rt// the assessors should be taken Where the Judge 
took the opinion of two only of the assessorc, the trial was illegal 'ind 
not merely irregular— 26 Mad 598 

The opinion of each assessor IS to be recorded in his own words— 6 

P L J 147 

Again, each assessor should be requited to state his opinion tttdi t 
■duall} The Judge should not receive the opinion of all the asses 
sors, delivered through one of them— 9 Cal 875 , 1887 P R 41 

Where the accused IS being tried on several charges, the assessors 
shall be required to give their opinion on each of the charges— 22 W R 
34. This IS now made clear by the present amendment 

The assessors ate to give their opinions orally, and not in writing ot 
in the form of a judgment — 39 Cal 119 

Consultation between assessors —There is no provision m this Code 
authorizing a Judge to allow or forbidding him from allowing consulti 
tion between the assessors aiding him in trying a case Though a Judge 
may allow one assessor to consult his co assessors before giving his 
opinion, yet a refusal to allow such a course does not amount to my 
irregularity and the Judge is entitled to have before him each assessor's 
individual and tndejxndent opinion— a L W 933 

Grounds ofofnnton —It is very desirable that the assessors should be 
invited and encouraged by Judges to state briefly the grounds of their 
opinion as well as the result— 2 Bom L R 322 , 2 Bom L R 323 

Assessors arc appointed to aid the Judge in the trial ^nd to gue their 
opinion When the opinion formed by the Judge difTcrs from the opinion 
foimed b) the assessors, he should always -iscerinn the grounds of tlie 
assessors' opinion— 3 W R 6 , 3 W R 21 , 1905 P R 48 

When ol'inion t\ay be disfemtd ^xth —(1) When there is absolutely 
no cMilcnce to show that the oflTcncc has been committed by the accused 
the Judge can abstain from taking the opinions of the assessors— 2 W cir 
jSS See see 2S9 But the Judge cannot do so simply because he con 
siderstle evidence unsatisfactory or untrustworthy— to All 414 (:) 


Wh'n the case is will drawn by the Pubic Prosecutor with the consent 
ol ll e Court, an acqu ttal should be rcr^r I ! w ithout taking the opinion 
of ihe assessors or whatever may I c ll ^ d 307 

rieonixitrxn^ ofxnxon —After c case to lie 


ns'C'scrs and after taking ihcir 0, 
fcopen tl c matter and p'ess upon t1 e 


power to 

V of 


tl c accused s confe • \ \ ctjet to ndjc« 


6 A W.N : 
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Qiestion to assessors — Prtor to tlie present amendment, this section 
•did not exprcsblj nuthorise the Judj,e to put any questions to the assessors 
•but if there was ‘in)thin< obscure tn iheif opinion it was open to the Judge 
-to put to lliein such questions ns were necessary to elucidate or supple 
•ment their opinion— 40 CnI 163,41 Cal 350 This is now expressly 
provided by the present section ns nmended But the questions can be 
asked only after delivery of opnion and not before, and for no other 
purpose except to clear up nny obscurity in theverdict Thejudgecan 
not put questions to the assessors by wny of cross examination— /iirf 
Recordtng opioiou — It is of importance that the opinions of assessors, 
whether good, bnd or indifTerenl, wise or foolish, should be recorded as 
they are expressed without any influence from the Judge, except such as 
maj be reasonably exercised in the course of his summing up — 6 A \V. 
14 22 

Taking fresh evidence after opinion —When the opinions of the 
■assessors have been taken the trial is at an end, except for the purpose 
•of giving judgmen The Judge has no legal authority to reopen a trial 
•or recall witnesses, and cause fresh evidence to be summoned, and take a 
•second and third opinion from the assessors - 1 88S P R 29 , 15 All 136, 
Where after the assessors had given their opinion and had been discharg 
ed the Judge sitting alone took some further evidence m the case before 
writing judgment, the trial was held to be illegal and was set aside— 43 
All 25 It IS the Judge together with the assessors that constitutes the 
Court, and not the Judge sitting alone , and all evidence must be recorded 
b) the Judge before the assessors— /W In a trial for murder in which 
the soundness of the accused s mind was at issue, the Judge after taking 
the opinion of the assessors, reserved judgment and had a private interview 
with the Civil Surgeon as to the state of mind of the accused It was 
held that the procedure was extremely illegal Instead of discussing with 
Che Civil Surgeon out of Court the Judge ought to have exam ned him as 
a witness m the presence of the assessors and the accused ought to have 
been given an opportunity of cross examining him — 9 AWN i8r 

Jadgmeat — In passing judgment the Judge is not bound to conform 
to the opinions of the assessors Although the assessors no doubt assist 
the Judge and regard must be paid to their opinion— 24 Mad 523, still it 
IS the Judge who has to decide the case on the facts as well as the law, 
and he IS not bound by the assessors' opinion — 14 Bom L R 710 

The Judge should not import into his judgment the opinion of an 
assessor derived from personal knowledge and unsupported by evidence 
-on record — ^24 W R 28 

The Judge should form his opinion on the evidence at the trial, and 
4iot rel} upon the views of the commiUmg Magistrate — 22 Cal S05 
44 
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prol K\iy, a Sessions Judge should be careful to be intelligible and precise 
m recording such opinions~CV?/ G R ^ C 0 p 26 

The opinion of all the assessors should be taken Where the Judge 
took the opinion of two only of the assessors, the trial was illegal and 
not merely irregular— a6 Mad 598 

The opinion of each assessor IS to be recorded in his own words— 6 
P L J 147 

Again, each assessor should be required to state his opinion ttidivi 
dually The Judge should not receive the opinion of all the asses 
sors, delivered through one of them — 9 Cal 875 , 1887 P R 41 

Where the accused IS being tried on several charges, the assessors 
shall be required to give their opinion on each of the charges— 22 W R 
34 This IS now made cleat by the present amendment 

The assessors are to give their opinions orally^ and not in writing or 
in the form of a judgment— 39 Cat 119 

ComuUation between assessors —There is no provision in this Code 
authorizing a Judge to allow or forbidding him from allowing consulta 
tion between the assessors aiding him in trying a case Though a Judge 
may allow one assessor to consult his co assessors before giving his 
opitnon, yet a refusal to allow such a course does not amount to any 
irregularity and the Judge IS entitled to hare before him each assessor's 
individual and independent opinion— 2 L W 933 

Grounds of opinion —It ts very desirable that the assessors should be 
invited and encouraged by Judges to state briefly the grounds of thcif 
<jpinion as well as the result— 2 Bom L R 322 , 2 Bom L R 323 
Assessors are appointed to aid the Judge in the trial and to give their 
opinion When the opinion formed by the Judge differs from the opinion 
formed by the assessors, he should ilways iscertam the grounds of the 
assessors’ opinion— 3 W R 6 , 3 W R 21 , 1905 P R 48 

When opinion may be dispensed Aith —(1) When there is absolutely 
no evidence to show that the offence has been committed by the accused 
the Judge can abstain from tal ing the opinions of the assessors — 2 Wcir 
388 See see 2S9 But the Judge cannot do S0i simply because he con 
sjdcrsthe evidence unsatisfactory or untrustworthy— to All 414 (2) 

Wh»n the case IS withdrawn by the Public Prosecutor with the consent 
of the Court, an acquittal should be recorded without taking the opinion 
of the assessors, or whatever may be their opinion— Ratanlal 307 

Reconstdermi; opinion —After once summing up the case to lie 
assessors and after taking their opinion, the Judge has no power (o 
reopen the matter and press upon the attention of the assessors a part of 
the accused's confession, in order to induce them to change thcir opinion— 

C A \V. N 22 
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Oidlion to Utlf^tsri lo d *• P*f«»’nt aTfruIfTK-T^l, o « u-cji/ri 

'J J fi-'l f *f f€ «»’» a 1 ^-ni*^** t’ <• J » xn f jt an) q ic‘ t to I’ c 
Jut«ItWir«»a» m)ll oi * * » ti <• in ll < f I'p r fjt i! w ;n rp"! to tfir Jii I)^c 
topJi tfjtlr'D** *1 qM*»’'0‘»» nftr to t'j ’VP'^ 

<nmi tWir cj-nm^4i Cal 1 ^ 3,41 Cat T^ » nno*TcxprcnI)* 

pfoii If n I tt r jff wni If 1 -^n TnfOf'c t Hi! tl" Tir'lio^^onbc 
a»Vrlfo’) aftn fit Mtn cl n ->n an J n t I cfcrc, and for no ctl cf 
puff 0*^0 cirrf t to <lf ar up nnj cl » hi it) n If)" %ffi' ft The jii J^c can 
net pul qficHtnni to tli'- at«c*»->r^ I ) ha) cf ricti riammstirn— /i»/. 

Hrcordifii; opi&ioB - It i» cl imp hi an c ti at t> c ojmion* of aaic«aor<, 
«}iftlirr cood luj or injfrtcnt, "'••■c «h foonlr, '’loviJJ l>c recorded a» 
tlif) nfC c«prr**^l '•llinjian) infl icnfc from l!'<' Jud^r, etcep* «ucfi a* 
maj l>c icTtonabI) e*riti»t 1 in the couf«c of I « ijmminc op—6 A W. 
N 2J 

Taklcf; freib crHeaee after opttiifia — Ulicn ilir opinion* of ilic 
A*'c"otihiVc l»ccn taken ihctnaliant an end, etcept for the purpose 
■of RismC judfjmcn*. The JuJee hainoleRal aulheritj to reopen i trial 
«r recall sutnc'ses, and cause fresli cridence to be summoned, and lake A 
second and third eptnton from the assessors - I SSS P R ?9 • 15 AIL 13O. 
Where after ilic assessors had C't^cn their opinion and had been discharj** 
■cd the Judtfc I llffltf aJofltf look some further etrdcncc m the case before 
ssniinc jud^iment, the trial was I eld to be itIcRal .and ss at set .aside— 43 
All 25 It IS itie JudRc tOKcther ssiihthc assessors that constitutes the 
Court, and not the Judge srnmg alone , and all csidincc must be recorded 
b) the Judge before the assessors— /iii/ In a trial for murder in svhicli 
ihc soundness of the accused s mind ss is at issue, tl c Judge after taking 
the opinion of the assessors, rescered judgment and had a pnrate inters icsv 
with the Ciril Surgeon as to the state of mmd of the accused Itsvas 
held that the procedure «s as extreme!) illegal Instead of discussing ssith 
the Civil Surgeon out of Court ilsc Judge ought to hate examined him as 
a ssitness m the jjrcsencc of the assess »rs and the accused ought to hate 
been giscn an opporlunit) of cross examimng him— 9 A \V N iSt 

Judgment —In passing judgment the Judge is not bound to conform 
to the opinions of the assessors Alihuut,h the assessors no doubt assist 
the Judge and regard must be paid to their opinion— 24 Mad 523, still it 
IS the Judge who has to decide the case on the facts as well as the law, 
and he IS not bound by the assessors’ opinion — 14 Bom L R 710 

The Judge should not import into his judgment the opinion of an 
assessor dented from personal knowledge and unsupported by evidence 
on record — 24 W R 28 

The Judge should form his opinion on the evidence at the trial, and 
«ot rely upon the views of the committing Magistrate —22 Cal 805 

44 
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The judgment must be recorded But failure to record judgment does- 
not invalidate the trial, but is only an irregularity curable by sec 537 —Z 
Weir 397 

The judgment must contain all the particulars specified in sec 367^ 
even though the trial is held with the aid of jurors as assessors A refer 
ence to the heads of the charges to the jury is not sufficient — Ratanlal 426 

The judgment must be recorded by the Judge who held the trial 
Where after the assessors had given their opinion the Judge left the dis 
Inct without recording his judgment and his successor after considering 
the evidence recorded at the tnal convicted and sentenced the accused 
the conviction was set aside and a retrial ordered —21 W R 47 

Recalliog assessors after discharge —When the opinions of the 
assessors have been taken, and they have been discharged, the Judge can 
not re call them or amend the charge or convict the accused on the amend 
ed charge — 1 W R 40 

Cancellation of trial —The accused were committed to the Sessions 
on a certain charge At the commencement of the trial two more 
charges were added The trial then proceeded up to the point where 
the assessors opinion was taken The Judge resened judgment but 
in writing it, he was of opinion that one of the charges was improperly 
added, and he therefore cancelled the trial and held a fresh trial It 
was held that the second trial was invalid because the Inal Judge had 
no authority to cancel or set aside the trial which had been originally 
held, and the assessors op nion having been recorded, he had no option 
but to j,ive his judgment m accordance with th s section -17 BOM 
L R 1074 

/ — Procedure vi Case of Pievmts Conviction 
310 In case of a trial bj a jury or nith the aid 
, . of assessors when the accused ts charged 

Procedure In c*ee of " 

previoui conviction with an ojftiice and further charged that 

he IS b) reason of a previous conviction liable to enhanced 
punishment or to punishment of a dijftrtnt kind for such 
subsequent offence^ the procedaie piescnbed bj th^ foiegoins; 
pronsions of this Chapter shall b* modified as folio is, 
Tiamel} — 

(<i) Such further charge shall not be teid out in Court 
and the acaised sh til not be asked to plead thereto noi 
shall the same be refened to bj the piosemtion,or any 

idenct adduced thereon unless and until 
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(?) he has been convicted of the subsequent offence, or 
{ti)the juty have delivered thetr verdict, or the opinions of 
the assessors have been recorded, on the charge of the 
subequent offence 

{J?) In the case of a trial held with the aid of assessors, 
the Court via}, tn its discretion, proceed or refrain from 
pi oceedtng with the trial of the accused on the charge of 
the previous conviction 

Change —The whole section has been redrafted by the Cr P C. 
Amendment Act, 1923 The old section stood as follows — 

“310 In the case of a trial by jury or with the aid of assessors, where 
the accused is charged with an offence committed after previous conviction 
for any offence, the procedure laid down in sections syt, 286, 305, 305, 
and 309 shall be modified as follows 

(a) The part of the charge staling the previous conviction shall 

not be read out in Court, nor shall the accused be asked 
whether he his been previously convicted as alleged m the 
charge unless and until he has either pleaded guilty to, or been 
convicted of, the subsequent odence 

(b) If he pleads guilty to or 1$ convicted of. the subsequent offence 
he shall then be asked whether he has been previously convicted 
as alleged in the charge 

{c) If he answers that he has been so previously convicted the Judge 
may proceed to pass sentence on him accordingly , but, if he 
denies that he has been so previously convicted, or refuses to or 
docs not, answer such question, the jury or the Court and the 
assessors (as the case may be) shall then hear evidence concerning 
such previous conviction, and m such case (where the trial is 
by jury), it shill not be necessary to swear the jurors again ' 

It should be noted that clause (b) of the present section is entirely 
new This clause has been added in order to avoid the inconvenience 
which may at present arise in cases tried by assessors whose opinion is 
not bind ng on the Judge Under the amendment, in any trial held 
with the aid of assessors, the Court is given a discretion to proceed or 
refrain from proceeding with the trial of the accused on the charge of 
the preiious conviction— ^ Ohjecls and Reasons (l9>4) 

Object of section —The object of this section m prohibiting 
the proof of previous conviction to be put m until the accused is 
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convicted, is to prevent the accused from being prejudiced at the trial 
Therefore wiiere m the course of a trial a witness was allowed to say 
that he had heard that the accused was an old ofieiider, the verdict was 
set aside, because the improper statement of the witness might have 
influenced the verdict of the jury — 10 A W N 12 A Judge’s direction 
to the jury to consider proof of previous conviction as evidence regarding 
the character of the prisoner amounts to a misdirection — 5 CAL 768 
But where no failure of justice was caused 1 e where the accused was 
not prejudiced (eg m a prtma facie case of theft), the High Court refused 
to interfere in a case in which the accused was called upon to plead 
simultaneously to a charge of theft and previous conviction —13 
C L R no 

Previous conviction — The previous conviction referred to in this 
section must be a conviction within British India A conviction outside 
British India (e g m Berar) does not fall vvithin the purview of this 
section, and cannot be taken into account for the purpose of aflecting 
the punishment on -v second conviction in British India But it is not 
absolutely improper, however, to take such conviction into consideration 
— 7 C P. L R 24 

The charge alleging the previous conviction need not show the amount 
of the former punishment —4 M H C R App 11 

When previous conviction can be proved —It is most essential 
that the rules laid doivn in this section should be followed with precision 
and regularity and close attention — 10 A W N 12 , and proof of 
previous conviction should be put m only after the trial isconcludcd — 
3 W R 38 , 6 A W N 47 The jury ought to be informed ihvt the 
accused is charged uilh previous convictions onl} their verdict 

IS taken and never before — 2 Weir 393 And the record should in 
variably shew tint reference to previous conviction has not been made 
until the subsequent ofTcnce has been found proved against the accused — 
12 C L R 555 

How to prove —If the accused admits that lie had been previously 
convicted, the Judge is justified under tins section in passing sentence 
upon such admission — 28 CaJ 6S9, 1916 M W N 327 lUit if lie docs 
not pltad to the charge of previous conviction, it cannot b proved b) an 
extract from the record of previous conviction without 'proof of identitj 
— 2 Wcir393, 15 W R 53 examination of the accused in respect 

of those convictions would be without legal warrant or justification, 
because it IS not competent for 1 Magistrate to question an accused 
under sec 342 before his conviction, about bis jircvious conviction — 

38 Oom 129,38 Cal 6S9 See also notes under section 511 
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311. Notwithstanding anything in the last foregoing 
section, evidence of the previous con- 
»iMitconVjctiorrm*y^bi viction may be givcn at thc trial for the 
subsequent ofience, if the fact of the 
previous conviction is relevant under the provisions of the. 
Indian Evidence Act 1872. 

J> — List of Jurors for High Court, and summoning Jurors for 
that Court. 


312. The names of not 

Number ef ‘^an four 

•peeUllurer.. hundred per- 

sons shall at any one time be 
entered in the special jurors* 
list. 


812. The High Court 
Number el prescribe 

epeclel lurcr. number of 

persons xvhose names shall be 
entered at any one time in 
the special jurors' list, provided 
that no definite number op 
Europeans or of Americans 
or of Indians shall be so 
prescribed. 


This section has been redrafied by the Criminal Law Amendment 
Act, 1933 The reason of this amendment is thus stated “The High Court 
special jury hst should in our opinion be revised and it should no longer 
be limited Co 300 Europeans and 3 oo non Europeans It should include 
all who are qualified, to whatever nationality they may belong This 
revision will probably increase the proportion of non Europeans in the 
list. This proposal involves the amendment of section 312 of the Code” 
— Report of the Racial DuttnehoHs Committee, Para 25 

313 (I) The CJerJf of the Crown shall, before the 

, . first day of April in each year, and 

Luti common and / r j • 

•pectoi jurori. Subject to soch rules as the High Court 

from time to time prescribes prepare — 

(a) a list of all persons liable to serve as common 
jurors , and 

(b) a list of persons liable to serve as special jurors only. 
t2) Regard shall be bad, in the preparation of the latter 

list, to the property, character and education of tlie persons 
whose names are entered therein. 
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(3) No person shall be entitled to have his name entered 
in the special jurors’ list merely because he may have been 
•entered in the special jurors* list for a previous year. 

■(4) The Governor General in Council or the Local Govern- 
'inent in tlie case of the High Court at Fort William in 
Bengal, and in the case of other High Courts the Local 
'Government, may exempt any salaried officer of Government 
ifrom serving as a juror, 

<(S) The Clerk of the Crown shall, subject to such 
Di.cretion oi officr as aforesaid, have full discretion 

preparing lists. prepare the said list as seems to him 

to be proper, and there shall be no appeal from or review 
of his decision. 

The drawing up of the list of special jurors is entirely in the discretion 
of the Clerk of the Crown and the Court will not interfere— t Ind Jur. 
(N. S 1 106. 

314. (i) Preliminary lists of persons liable to serve as 
common jurors and as special jurors respectively signed by the 
„ Clerk of the Crown shall be published 

Publication o( llsti ‘ 

*’** once In the local official Gazette before 
the fifteenth day of April next after their preparation. 

(2) Revised lists of persons liable to serve as common 
jurors and special jurors, respectively, signed as aforesaid, 
shall be published once In the local official Gazette before 
the first day of May next after their preparation. 

(3) Copies of the «aid lists shall be affixed to some 
conspicuous part of the Court'house. 

316. (i) Out of the persons named in the revised lists 
aforesaid, there shall be summoned for 
scssioii iH the toivn which is the usual 
dcneytowni. placc of sitting of coch High Court, as 

many of those who are liable to seii'e on special or common 
juries respectively as the Cletk of the Ctown considers 
necessar)'. 

(2) No person shall be so summoned more than once in 
six months unless the number c.annot be made up without him. 
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(5) during the continuance of any sessions, it appears 
. . that the number of persons so summoned 

pplementsry r' 

IS not sufficient, such number as may be 


necessary of other persons liable to serve as aforesaid <fhall 
be summoned for such sessions 

The words in the town H gh Court ’ have been substituted for 
the words m each Presidency town’ A sun lar amendment has been 
nnade in sec 316 and in the third proviso of section 276 

316 Whenever a High Court has given notice of its in 
summoRing; lurori tention to hold Sittings dt anv placc out- 

•outslde tbc presidency* " ^ ^ 

side the town which ts the usual place of 
sitting 0/ such High Court for the exercise of its original 
cnminaJ jurisdiction the Court of Session at such place shalJ, 
subject to any direction which may be given by the High 
Court, summon a sufficient number of jurors from its own 
list, m the manner hereinafter prescribed for summoning 
jurors to the Court of Session 

The Italicised words have been substituted for the words * Presidency 
town Sim lar amendment occurs m secs and 31^ 

317 (1) In addition to the persons so summoned as 

jurors the said Court of Session shall, if 

Mllicary Juror* 

tt tninki needful, after communication 
with the Commanding Officer, cause to be summoned such 
number of commissioned and non commissioned officers in 


Her Majesty s Army resident within ten miles of its place 
of sitting as the Court considers to be necessarj to make 
up the juries required for the trial of persons charged uith 
offences before the High Court as aforesaid 

(2) All officers so summoned shall be liable to serve on 
such juries notwithstanding anj thing contained in this 
Code but no such officer shall be summoned whom lus 
Commanding Officer desires to have excused on the ground 
of urgent mihtarj dutj, or for anj other special military 
reason 

318 Anj person summoned under S 315, S 316, or 
r*unr«oMar«rtu*i. ^ 3 I'®* " dhout law ful cxcusc, fails 
to attend as required bj the summons, 
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Or who, having attended, departs without having obtained 
the pernriission of the Judge, or fails to attend after an 
adjournment of the Court after being ordered to attend, shall 
be deemed guilty of a contempt and be liable, by order of 
the Judge, to such fine as he thinks fit ; and, in default of 
payment of such fine, to imprisonment for a term not exceed- 
ing six months in the civil jail until the fine is paid : 

Provided that the Court may in Its discretion remit any 
fine or imprisonment so imposed. 

K. — Lisl of Jurors and Assessors for Court of Session, and. 
summoning furors and Assessors for that Court. 

319. All male persons between tlie ages of twenty-one- 
LUMuty .0 ..rv. and shall, except as next herein. 

lur.r<,r after mentioned, be liable to serve as 
jurors or assessors at any trial held within the district in 
which they reside, or, if the Local Government, on considera- 
tion of local circumstances, has fixed any smaller area in this 
behalf, within the area so fixed. 

Where the Sessions Judge of Kanara asked the High Court for special 
permission to hold his Court at Sirsi instead of at Karwar, the High 
Court declined to permit it as no assessors could be called upon to 
attend at Sirsi, which was outside the area fixed.— Ratanlal 304. 

320. The following persons are exempt 

Exemptions. ^ 

from liability to serve as jurors or asses- 
sors, namely ; — 

(rt) officers in civil employ ‘iuperior in rank to a District 
Magistrate ; 

{U) salaried Judges ; 

(rr) Commissioners and Collectors of Revenue or Customs j, 

(f/) police-officers and persons engaged in the Preventive 
Service in the Customs Department j 

(0 persons engaged in the collection of the revenue 
whom the Collector thinks fit to exempt on the 
ground of official duty ; 

(/) persons actually officiating as priests or ministers of 
their respective religions ; 
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(f) persons in Her Majcsl>*s Army, except when, by 
law in force for the time being, the) are specially 
made liable to serve as jurors or assessors , 

{h) surgeons and others who openly and constantly 
practice the medical profession , 

(n legal practitioners (as defined by the Legal Practi- 
tioners* Act, 1S79), in actual practice , 

0 ) persons emplojed in the Post OfRce and Telegraplv 
Departments , 

1 ^) persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Procedure,. 
Ss 640 and 641 , 

(/) other persons exempted by the Local Government 
from Iiabilit) to serve as jurors or assessors 

321 (1) The Sessions Judge, and the Collector of the 

Liitoi Juror, and ... district Of such Other ofiicer as the Local- 
”****'* Government appoints in this behalf, shall 

prepare and make out in alphabetical order a list of persons- 
liable to serve as jurors or assessors and qualified in the judg- 
ment of the Sessions Judge and Collector or other officer as 
aforesaid to serve as such, and not likely to be successfully 
objected to under S 27S, clauses (fi) lo(h), both inclusive 

(2) The list shall contain the name, place of abode and 
quality or business of every such person , and, if the persoa 
15 an European or an American, the list shall mention the 
race to which he belongs 

In selecting jurors and assessors, the Sessions Judge should choose- 
persons of an independent cond lion in life, men of judgment and experi- 
ence — 23 W R 35 But persons of high soc a1 position eg a heredi- 
tary Raja should not be placed on the list or if put upon the list 
ought not to be summoned to serve as junor or assessor unless it were 
knonn that he would be willing to act as such — 17 A \V N 167 

Assessors can only be chosen from the list prepared under this section- 
— Ratanlal 304 
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said revised list or the said special list as seem to the 
Sessions Judge to be needed for trials by jury and trials with 
the aid of assessors at the said sessions, the number to be sum- 
moned not being less than double the number required for 
any such trial, and including^ where any accused person is an 
European or an American^ as many Europeans or Americans 
as may be required for the purpose of choosing jurors or asses- 
sors for the trial. 

(2) The names of the persons to be summoned shall be 
drawn by lot in open court, excluding those who have served 
within six months unless the number cannot be made up 
without them ; and the names so drawn shall be specified in 
the said letter. 

(3) Where the accused requires and is entitled to be tried 
under the provisions of S 27 there shall be chosen by lot, in 
the manner pi escribed by or under S 276, fiovi the whole 
number of persons letuined the jurors who ate to constitute the 
jury until a jury containing the proper number of Euiopeans 
or Eui opeans and A mericans or of Indians as the case may be, 
has been obtained. 

Provided that, in any case in tvhtch the proper number 

of Europeans or Ameiicans cannot othenvise be obtained, the 

Court may, in its discretion for the purpose of constituting the 

jury, summon any person excluded from the list on the ground 

of his being exempted under 8.320 

(4) Where under the proviso to subsection (}), the Court 
proposes to summon as a juror anj person in His Majestfs 
At my, the provisions of S 317 shall apply in like manner as 
they apply for the purpose of the summoning of militaiy inrois 
foi a trail under S. 316. 

The ualictscd words ha%e been added by the CnmimlLnw Amend* 
ment Act. 1923 

Sections 326 .ind 327 Cr P. C contemphte as the ordinir) or normnl 
procedure that nU assessors should be summoned on the first day on 
winch a cnminal Session commences, however many Irnls it may be 
proposc<l to hold m the course of tint Session—l? Cr. L J 17 (AH )• 
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The dutj of issuing a precept to the District hlagislrnte to summon 
jurors and assessors is imposed upon the Sessions Judge himself , it can* 
not be performed by a Subordinate Judge in temporary charge of the 
current duties of the Court of Session— Ratanlal 148 

Where owing to the fact that only three jurors attended the Court, 
the Jud^e summoned jurors from among the residents of the town on the 
day fixed for the trial, held that the jury as constituted was not a 
proper jury and the fact that the Judge instead of selecting jurors 
from among those who were summoned in accordance with the provisions 
of Sec 326 chose persons specially selected (a thing which the Legislature 
has taken special pains to render impossible), was a serious irregularity 
which could not be cured by Sec 537—7 C W N r88 

327 . The Court of Session may direct jurors or assessors 
to be summoned at other periods than 
*n*^th«V«to*j“ii7oM« the period specified in S 326 , when the 

****”“” number of trials before the Court renders 

the attendance of one set of jurors or assessors for a whole 
session oppressive or whenever for other reasons such 
direction is found to be necessary. 

328 Every summons to a juror or assessor shall be in 
Porn, .nd.ont.nt. ot "’”11''^. shall require his altendance 

flummoiti as a juror or assessor, as the case may 

be, at a time and place to be therein specified 

329 When any person summoned to serve as a juror or 

assessor is in the service of Government 

Whenaovernmentor t» i r 

Raiiwa)' aervant may Or of a Kailawy Company, the Court to 

i>e eacuted 

serve in which he is so summoned may 
excuse his attendance if it appears on the representation of 
the head of the office in which he is employed that he cannot 
serve as a juror or assessor, as the case maybe, without 
inconvenience to the public 

330 (i) The Court of Session may 
for reasonable cause excu'e any juror or 
assessor Irom attendance at any parti* 


Court Riiy escuie 
«tl*ndiace of Juror or 

a(»ettor. 


cular session 
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Court m.y r.ii.ve The Court of Session may, !f it 

m'bimy w'^rve JgSS **>'“■' 3* ‘he conciusion of any 

months*.^^ twelve special jury, direct that the jurors 

who have served on such jury shall not 
be summoned to serve again as jurors for a period of twelve 
months. 

331 . (i) At each session the said Court shall cause to 

Li,t of furors atid a list of the names of those who 

sesaors attending. havc attended as jurors and assessors at 

such session. 

(2) Such list shall be kept with the list of the jurors and 
assessors as revised under S. 324. 

(3) A reference shall be made in the margin of the said 
revised list to each of the names which are mentioned in the 
list prepared under this section. 

332 . (i) Any person summoned to attend as a juror or 

as an assessor who, without lawful excuse, 
aUMdanct It furor fails to attend as required by the sum- 

Bsiessor. mons, or who, having attended, departs 

without having obtained the permission of the Court, or fails 
to attend after an adjournment of the Court, after being or- 
dered to attend, shall be liable by order of the Court of 
Session to a fine not exceeding one hundred rupees. 

(2) Such fine shall be levied by the District Magistrate 
by attachment and sale of any moveable property belonging 
to such juror or assessor within the local limits of the juris- 
diction of the Court making the order. 

(3) For good cause shown, the Court may remit or 
reduce any fine so imposed. 

(4) In default of recovery of the fine by attachment and 
sale, such juror or assessor may, by order of the Court of 
Session, be imprisoned in the civil jail for the term of fifteen 
days, unless such fine is paid before the end of the said 
term. 
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Gcnllemcn on ihc jury 1 st are under no obligntion to nottfj their 
change of address to the Court before leaving their usual place of 
residence, or to make an) arrangement for the acceptance of notice 
and for the giving of information to the Court that he would be unable 
to attend Therefore where summons was served by affixing the 
dupl cate on the door of the duelling house of a juror, who at the 
lime xvas living aw a) from home, and had no knowldge of such service, 
that he was not liable to fine for non attendance —6 C W N S87 
The js«ue of summons to a juror b) a registered letter is illegal, and no 
fine can be imposed for non attendance in such a case — l C. W N cxvi 
The order of a Sessions Judge under th s section fining an assessor is 
not appealable — 8 W R Si 

L — Sfeci^t/ Projtstofcs for High Courts 

333 At an) stage of an> trial befoie a High Court 
under this Code, before the return of 
proiceu* the verdict, the Advocate General may, 
if he thinks fit, inform the Court on behalf 
of Her Majest) that he will not further prosecute the de 
fendant upon the charge and thereupon all proceedings on 
such charge against the defendant shall be stayed and he shall 
be discharged of and from the same But such discharge shall 
not amount to an acquittal unless the presiding Judge other- 
wise directs 

Nolle prosequi — After the trial had commenced and the evidence 
partly gone into the Judge retired from the case under sec 556 as he 
was a share holder of the presecuiing Bank and the case was adjourned 
without the jury being d scharg*d The Cl ef Justice purporting to act 
under Cl 13 of the Charter Act appo med another Judge to preside at the 
trial of the accused In answer to a question by the Judge the Standing 
Counsel intimated that he intended proceed ng with the trial from the 
point where it had been left whereupon it was contended on behalf of 
the accused that the presiding Judge could not proceed with the tnal as 
the previous Judge and the jury empanelled before h m had still the 
seism of the case The Advocate General thereupon in order to get 
nd of the many difficulties arising out of the case entered a tto/le prosequi^ 
and the accused was discharged —2 C W N 481 In another Calcutta 
case the jury in the first trial returned a unanimous verdict of not guilty 
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nbettoi in the commission 
theieof 

Fioxided that, uhete the offexice n tinder inquiiy tr 
tual, no Mnrjistrate of the first class other than the Distnct 
Magi^itrate shall exercise tJic poitcr heichy conferred vnless 
he IS the Magistrate inahing the inquiry or holding the tual, 
and, iihcie the offence is under miestigation, no such 
Magistrate shall trercise the said poiiei unless he is a 
Magistrate haxing jurisdiction in a jdace it here the offence 
might he inquired into oi tried and the sanction of the 
District Magistrate has been obtained to the exercise theieof 

(7 4.) Eicry Maqistinte tiho tenders a pardon undei tub 
section (1) shall iccoid his leasons for so doing, and dinll, on 
application made by the accused, furnish him tilth a copy 
of such record 

Proiided that the accused shall pay fni the same unit 
the Magistrate for some special tiason *hinl i fit to fiinii li 
it free of cost 

(2) Exen person nccepting (2) 1 -seiy person accepting 
a tender undei tins Election » tender under this section 
shill he ex imined is i witness shill be e\imiued is a witness 
in the pi«o in the Coint of the Magistrate 

till nig cognisance of the 
ofjtnce and in the subsequent 
trial if any 

(2 1) In cicni uise iiherea jn non hat atcepted a tindir 
of pardon and hat been eramnied under (2) flu 

ffai/ittraft htfite a horn the procferhaqs an pending thaP 
if hr It taiisfied that there art reatanalde grounds for 
hcheiing that the accused is gmltg of an offence, ci inmit 
him for trial to the ( ourt of ^(tiioti or Ihgh Court at the 
ratt may he 

( \) Snrh person if not on ( 0 Such person vnlett he 
hul “^Inll he detained in 011 * 1 - it already on hail shall h( de 
tod\ until the ternnmtion of tamed in c u‘'todi until tlie 
tlu* trial h\ the Court of tciiiiination of the trial 

Sion or Tliph Court, is ihe 
( i‘-j mai he 


(I) (Omitted) 
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( H \N(il — Till' siMtiiii Ims Ihiii nmpnilod l\ Noctioti t'G of the 
<.'riiiiinnl I’nirviliirt ('<»K \iiiriidim nt \<t l‘*-M 1 ho ]>ri>iciiin] clinii^^is 

jiitrodufid Hfc tlic foil mm;, — 

(0 The old v«tiou nvtnrtfil to offiiict? tnahh 1»^ llip Ilifili 
•t'oiirt «>r tlip (oiirt of n(vsi«ii tin iip« M(tjoii nidudi'i ••p\oral other 
olfciKt-* 

(J) I liJiN P«ij| ihmI* «» r<tord» th< uJioonn 

odor pardon ‘lli Mn^istnitoN nlio should lx alhmtd to teiidtr n 
pird)ii Nhoidd in our optinoii In Maciotratix of tho fii-Nt class uho 
in in(|Uirinu into the olfc nro niul ntn Distrnt Magistrate Prc'sidonrs 
'Magistrate '^uh*e]n iMoiial Mii;>)str>it< or uith the sanition of tho 
District Ma^istritc' n MuRisiraio of the lirst class haring jiinsdictioii 
III am place where the eitfciice nii^lit Ik iiii|iiired into eir tried — 
7.V;N,r/ f Hr J ,nil • in, ittrr 

(1) The pernor to t< iielrr i patelem sli eiild le evcreisuhU diirin^ 
jin imestiuution ns well a* after a iiiauiste ri el ini|iiire has hc;.iin It nl 
(■D hul'cction (li el tile eld seetieMi whiil has now 1 pj n omitted 
ran as follows — 

(41 hiorv Mnuistrate other than a Prtsidtine Alanistritc who 
Tenders n pirehui niiclor this seitiein stall lecnrd his roisons for so 
sloiiiK aiiel when am Mamstruic lias niaele such toiidor and owmiiied 
the porsoii towhoiii it In' loon ni eele ho shall not tr\ the case himsplf 
iUIioiikIi the eiffeiifo which the accused npiuars to hiuo rnmmitted 
mar he trnhlp !>% siieli Magistrate 

llie first part ct this Mil scctieiii lias now lecii reemuted ts sul 
section il \) md tho latter part has boon omitted ns iiiiiictcsstre in 
eiee of the now sith s( c tion (J \) Sco tl o / <•/ *i( «/ f/r '^fitrtCinn 
niftre of VtlC 

OrihNCh^s — 1 ho old sp( tiein applied e»nh to ii(rentps triihlpe\ 
sliisnoh he tho Court of ®*essieni — I B H C II in 21 M \D G1 10 
BOM 190 1L\H 102 2P 1 P lie 22 (r I I 676 fliose cases 
arc now reiiderod olisoleto he reason e f the <h eive made in this section 
But where sceoral oiltnets art Iting enejuirod together tho fTct 
that some eif the oifences do n >t fall under this section will not dolnr 
the 'Magistiate from grtiitiiig pardon in lespect of the ofTonres which 
tall under it Ml that the Section rcejuiros is that the offence in 
respect of winch ]Mrdon is tcndeiocl must he in offence clespnliocl 
l„rein— OS I H 41 191 > P B 17 

PARDON MIITN C\N B1 T1 \D1 BED — I nder the old 
section i pardon tan he tendorecl onlr in an fnq m» / (see tho words 
‘offence itiitlor inquire ) hut not during «« int effifjnh >n — 10 HOIf Cl 
Under the present section it can l»o tcnclercd at nns stage of the 
incestigatioii as well See "I Ty\n 431 wliere the same view has hcen 
•fahcii although it is decided under tlio old section 



<0'^ iHv coTir or criminal procidurf [See. 337. 

\ j) luloji 111 u lie toiiUeiet] to a person e^en ifter i clnr^c ln& 
I.etn fi inied munst lMm-22 Ci L J 2^5 (LUI ) \ pardon can be 

tendeied to aii ippro\er during the course of in nHjnirx even tliongh 
tlie pnntipd off* ndei Ins nKconded uid tlie tiial runnot therefore 
piicoed 111 su<li i rise the approvei s statement mil hi recorded 
undoi Sc( ilJol tlie Code — 16 ROif 120 

"WtlO C \?s (ill \.NT PARDON — See notes under ‘change” 
above licit the offence is mulei investigation tlie Afagistrate (otlier 
thin the DiNtiict Af i^istrvte) tendering pardon must liavt jmisdiction 
over the oITtiuc \ Magistrate of oim district cannot tender pardon 
to a iiei'on iinplu ited in ui offence committed m aiiothei District and 
inqnued into the lattei Distiict ilie piidoii so tendered is illegal 
iiul cunnot be v vlidated 1»\ the npeiatioii of et 529—211 AIX 40 
Mime the offence is under investigation the Alagistrate evu grant 
pardon oiilv with the smclion of the T)istrict "Nlagistrate Phis smic- 
tuui should he I mitten sanction hut an out! sanction thonph 
irrogulir would h" v did — > \ L T 691 

V Deputv Commissioner trving a case tnnhle eNchisnolv hv the 
bissions C’oiirt uder uowers conferred ’iv Sec ?f) cm olfei a con- 
dition d pudmi to III i< (Used under this s-ctioii — 1(1 C M N 817 
Mie Ir,n( i.otrii ineuf his no pow i to offei i (oiiditioinl pardon 
to an ifcusid for the purpose, of giving evidence igniist tin other 
iccuscd uiid“i tills section — 1(1 ( \\ N 8l7 11 C'\l. HTl Tint the 
Tin d (lovoriitnc lit as an executive unthoritv has power to lefriin 
from piosiciitioii iiulipc lull nilv of this section — 21 \ L I 12 

‘ PI ll^ON '?riMM)s| D INQPlin —Ihe word 

” siippisid must Ic taken ns intended to exchuP iiuulv the ease of 
n mail who liis lutiudlv Itcii rc;iiic(«/ of tin crime uid not the enso 
of a man who tin ugh admitted to be a pjuP to ihe inim is uiuon- 
victul tlieulou when pardon n is tendered to i pc rsoii w ho pleaded 
gmltv but was not convicted it vvai held that tin pudon was pioperlj- 
griiitcd and (bat bis cviditice v\nv idinissiblc* — " \TjT» ICO, 
Rataiil d " iH 

C 0\Dn U>N Dl 1’ MtDtPx — the Court win n tc mU i mg pardon to 
nil 111 c oiiij'hci slioold « xpl nn to him the comliticm on v« liu b it is teiidcr- 
< <1 If 111 dm ' not «« c< pt tlie roiiditiciii the tn d w ill proci ed as if no 
hiK b t« mb r w as m “b and if In nccc pis it it is tin diilv of the Court 
to 4 xamitn bim a' a witness iiiil tl • ii if tin Court Ic of opuinio tint 
In has lot c-omplnd mill tin c-oiiditioii of the pardon tie (*oiirt iiinv 
(oiiiiint liim or direct linn tole committed for trial upon tbe clmrgo 
in I* spi ( I of « bii li tbe | ardoii w»s tendi red (s» c tion .1 (U) — 12 i\ K FA 
111 oidv c-onditioii on w Inch pArdoii can Iw Ic mb i< d to an nrcii«ed 
!■< r on Is tin on< spccifed iii this saction Ilv tin tc inli r of |>iirilcin 
then s| onll 1 lo tempt itim ilTorid to dcviili from tbe trntb V 
tenbr cf I n thnt tic ntqnuer sboiild Icstifv (e 
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lin\ iiiK Ih'cii piCMHt at tin scent of the oifciice tnd to 1 ive ptr'oml 
Jxiionledgo of tlic < ii t uinstaiice-* under uhicli the ofleiire w is roinmittcd 
IS illegal — K Uiiiiliil bIJ 

] I I 1 Cl 01 P — \ ptrsoii who has hteii iiiled pardon 

under tills scition and who I is fulfilled tie totulitioiis ol pirdon must 
la. releusoj hikI cannot he n airested in rtspcct ot the smic offence or 
forum olfeiut iiistinn ihh rniinected with it Thus in a duoita cast 
111 aifiiscd was ttiidorcd piidon under this section He inidc a full 
statement iinplicatiiig himstll and others pointed out the pi ico nliiro 
he li ul I ( trhiiK and ninmuiiitinii concealed gist thtin up to tht 
JMice iiid in ill uspeits complied with the conditions of the pardon 
\t the * losi I f the cast he w »s roknsetl He was then re irrestcd and 
tried under section JO of the \rnis \«t in respect ot the p jssession 
of tile < irhiiK. I d iiiimunitioit which he had gnen up to llie Police 
lltll til It the pississino of cariiine and itiimunitioii leing an nirencc 
311 foimection with tht matter of the du iits ind insepinlle from Ins 
giiilt IS I dicoit Ills Oio tciitioii foi siuh til ofttiiie alter ho liul 
fullillod Ills condition ot pirdmi in the die nis c is was improper and 
jmi t ho sot Hsids— 10 \ Ti J TIT 

SlHSIClION (1 \)~lthCOKI)IN(. Hh VSONis — Vlthoiigh snh 
stctioii (1 \) roepures tht Migistrito who tenders pardon to record his 
reasons for so doing still the recording of the reason is not a ennditinn 
jirecodint to the tinder of pardon uid its letepfanee hi the npfircnor 
iiid the pirdi ii (iiiinnt to s<.t aside intnii hoc lUse tne reisons are not 
rocnrdoil — HCr I I When the facts which Kd np to the 

tendirol pardon apj eii on the iccord the omission to state the reasons 
is not an ilhgdits wliiili iitiatcs the proceedings — Jb C\Ic GJ9 nor 
<\tn tail It he a ground for txcincling the ipproicrs (iidtnci ns 
inadmissililo — .'5 C L I JJI 

‘•IHSICTION (J)— i/i iwiri M c ifiirsc — Vrcording to c I invt (J) 
the ainiros tr shill he examined as a w itiios m the c aso The i \prc*ssioii 
'‘in tilt rise (set old section) iiuludos pr«.liiiiiiiar\ itic|nir\ and does 
not rife I to the trial ahint* — Jl M \I) IJI 

I lulc r the old law it was not < i | cefF iv to exanina tic apprnicr 
in lilt Missions ( ourl tin Magistrate was not Ixmnd to si nd him as a 
witness to till ^tssKPiis (olirt if he showed hi Ins tiihiics* in the 
Miigistritc s Court that h was «ii iintrnstuortlis wiiiuss — IJ (‘\T< 
^*>(1 |{iii iiiuhr the |>risc>iit section the appmur iin't Ik* cxainincsl 
Is a 1 itiicss III tl I snlisci|nent trial 

lint whtn an ap]iroicr when txaniincd in the prtliminars iiii|iiir> 
kin ps luck niattrial tiidencs^ within liis knowledge the Ma^i trat> 
<an w itliilruw il < p irclon and tl e |>r«»se<ution is not lionrd m put Inin 
forwanl «s a witnts« m the fcOssioiis trial — Jl M \T) tJl \ [ erson 
wl I has not satisfici) the cxinditi ms <f pardon at tie isiminitnic nt 
need I It 1** 1 xiinitt csl at tie trial in tie 'scs^iniv Coiiri tl « endci 's* 
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"iMMi b\ !mn l>ef(np tlie comniittiiiK Majjibtrate can be ii'iecl as eridencc' 
in iirocoediiigs taken against liim — A U R R (Cr 1’ C ,) 7, lOQj* 
P R 41 See notes mider See 349 

VCCUSED 1LLF(;\LLY PAROONEO —It is illegal for a 
Alagistrate to coinert an ac^cnsed into a witness (approier) except wlicn 
a pardon lias been lawfulU granted iiiidci Sec 337 — 1 B0^^. 610 
Therefore where a JlTgistrate tenders pudon to one of the accused 
persons in a case not e\clnsi\th triable In the Cou-t of Session, and 
examines him as a witness the statoineiit made In that acx-iised i'- 
irrcleiant and inidmissihle as evidence, and such u statement is 
ina linissihle eien as confession of a co-a<^cused— 2 \LL 260; 10 BOAf 
100 Contra — ^25 ^fAB 61 

COA'VICTIOX BVSldB ON APP1{0^ Ell S EVIDENCE — 

'1 hough a consiction is not illegal nicrcK because it proceed' 
on the micorrohoratcd testimony of an approver, (Sec 133 
Euclenec Act) 7 ALE 160 o W. I? SO. 1 .VAD 394; 
set it IS imsa*'e to convict a person upon sucli testimoiiv — 19 
"NV H 6S, 20 AV 11 19 A conviction is bad m law if the accused 

has hoen convicted on a reti acted statement made hv him iiiuler 
pioniise of pardon whic/i so far from being corrolmrated In uiiv other 
evidence whatsoever was contradicted in iinpoitant particulars hv other 
piosecution evidiiKo— 1916 P W 11 b \iid the Judge in Ills charge 
to the iiirv should take tare to point out that iiltliotigli a coiiMctinii 
hased on the uiieorrnborated tcstiiiioiiv of the npjirover is not illegal 
vet It Is not the pi.utice of the Court so to convict and should state 
also that the evideiict of the approver was given on loiiditioiial 
j, ,!•{]<, n — low II 17 782 But when the' .Tiidgt> had warned 

tin jiirv of tlie danger of coin ii ting the iicciisod cm the micni roborated 
tcstinionv of tht ippnncr. and tlio juiv. iiotw ithstaiidiiig the Judges 
rciiiirks convicted the accused it was held that the conviction was 
valid in law. and c.mUI not be e|iie'tpoii« d In tlu* High Court— 1"> ^\ It 
.17. b B L B lbs 

ts to the afifr'Hfit of cdrrttfttir itt/w t«i hard .eerd f«sf rede 

I an be laid ilovv ii . it d* pend' upon the lialiire of the c nine on the extent 
of the cotnplnitv of (Im iiKii'vd and the nature of the rorrnborntivt 

f,,(s 2s C Wi tl*' It i' sfi/}»<»e»il if tin* approiir*' evidence* is cvir- 

roboratcHl in some of tin It ailing < in iiiii'taines of the store, so that 
the Court in iv la* »ble to tirtsume that In had told the triitli ns to tlie 
r,st — II W H 21 Tin tvideine of the ap|>rov»r slmnld be 
(i(rroI«jr«t< d iml •>iiU «' to tin i in iiiji'lain is of iJj. but al'O 

ns to tin I.biititv of the pri'oni r^t B H C B ,7 1 BOM ITo, U' 
ItOM .119 ainl aKo in i i »t» rial pirticiilnrs ii [. ft to that pcr'oii 

having csitniinttf <1 tb' i'«— 21 II b'* I * X .V/l The 

corrol«>r»n<>» slioubl » to stipj* • ntimi of tb' 


vnv' pi 
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at the «iCoiip of the ofTciiro ami participnted in the nets of eonimi«‘>ioii — 
10 W n IG 

SUR SFCTION (3) — The approrer «haU be unless lie is on bail 
detained until the termination of the trial — 8 L 11 R *107, and 
iinthinf; can be done acainst an approver who has not complied with 
the conditions on which the tender of pardon was made to him until 
after the case in the Oiurt of Session Ins lieen finished, then his trial 
should Ik? ronimenccd dr nor« — 23 ROM 4^3 13 C PL R 123 See 
notes under see 3.33 

338 At iii\ time iftor oommittnent hut before jndg- 
lueut i-s p'l'ised the Couit to winch 
Power to direct ten tlie enmnntliienl is nnile imt, witli 
der of pardon \ lew of ohtiimiifr on the tml tlie 

eTidonce of Tti\ person "supposed to have been directU or 
indirectly concenied in or pnvv to anv "such oftence tender, 
nr order the romiTiittuifr Majri'strate or the District Mafristnte 
to tender, a pardon on the some condition to sucli person 

IHio con fender ponfon — After the commitment of the ease to the 
Sessions cither the Court of Session can itself tender pardon or it can 
direct the Committing Magistrate or the District Magistrate to 
tender pardon The Tocil Government cannot tender a pardon under 
this nr the preiioiis section hut it can withdraw the prosecution under 
SOP 431— ^3 CAL n>3 IOC M N S47 

The Sessions Court cm direct onh the Committing Magistrate or 
the District Alagistrate to tender pardon but it cannot direct a Police 
Officer to do so — G AA R (Cr I et ) > 

The Atagistrstc directed to tender pardon must o1k?s the direction 
nnd tender pardon to the approver tlioupli he mav bo of opinion tint 
there is sufficient evidence on the record to jnstifv ■» conviction — G 
AT R (Cr Irft ) 

To xchom ptirdon ran Jr frntJrrrtI — Pardon can be tendered under 
tins section to an orrnted There is no ground for the suggestion that 
#Jff irordr ‘.ini per«oH in this do not jochjdc a person acciife^ 

before the Sessions Judge — 3 SI* R 4t Pardon can lie tenderecl to 
an sccused person provided he is imroni ir/rd The word' “supposed 
offence in this section esclnde those who have been actually convicted 
but a tender of pardon to a person who his pleaded giiiltv but ha? 
not been convicted is not prohibited bv tin section and the evidence 
of such person evamined as a witness is admissahle — 7 ALL IGO 
Ratnnial 700 

TT/irn partlnn tnnt/ ft irntierrd —Pardon can he tendered at anv 
time after commitment and liefore judgment is pronounced but it i* 
cTtrenielv imiiroper though not illegal to grint pardon at a later 
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st\p:c ot tUc trial ifter tlie il!>se ot the iJm^^eciitioi) ajHl the defeiice, 
and ^fte^ tlie opinion of assessors hnd licen Rneii though judgment 

Ti 1(1 not ^et been pronounced — -t A W N 147 

339 (1) IVjiete a paitlon lia*. lieeii tendered iindei S 

337 oi S 338, and the Viihhc Prosecutor 


CAramitniout of per certtfie\ that in hn opininn any peison 
son to n Jioin pai don , , , , , , 

has been tendered aorepted “ucli tendei Ins, 


eithei bj wilfulh concealing am tiling 
essenti j1 oi bii gning false eaideiice, not complied aitli the 
condition on ybicli tbe tendei was made, such peison nnv be 
tiled foi the oftence in icspect of wliicli the jiaidon wis so 
tendeied, oi foi .im othei oftence of nbirli lie appears to Inae 
been gnilt\ in < onnection with tbe same matlei 

Pioiided that such petsnn shall not he inetl jointhi ii ifli 
anp of tin othei accused, and that he shall he entitled to 
pTcad at smh tiial that he has eomphed uitJi the conditions 
vpon a Inch such tench i aas made’ m ulnch case it shall hi 
for the piosecution to proie that sarh conditions luui not 
hetn (omplied ittfli 


(2) Tiie statement made l»\ 
n peison wlio lias accepted a 
tendei of juidon may be 
gnen m e\i(lenee against bim 
vlun tbe piidon lias been 
forleiltd iiiidei this «eclion 
(3) Xo jno>eiution foi 


(2) Tiie statement mide liy 
a pei'-on mIio Ins aceeptt d a 
tendei of jindon mu be 
giun in «‘Mdenee against 
liini at such trial 


tlie obetiie of guing f.iKi 


eMdenie tn lespeit of sm li ctaleinent ^Inll be iMiteitmud 
ailbout tbe «!uiiitioti of <be Tfigb Couif 

CIl ^NOr. rho italKt-e<l uord' and the pro\i«o hnve liocn iddcd 

1^ tlic tViinmnl rro<<dur» Cmlo Mnemlmcnt \tt 102a 

CniTim vTi OK I’c-urrr Vito<iKtTou — “Ali tnnbc tt firti 

fr<nt« l^ tiu T’lillie Pro^Miitnr nv tin I tsis i>f the pio'crutioii of a 
person «b(» 1ia<! nf<«p‘‘'d n t« mh r of pnnhin — /frjort o/ the Joint 
Cniittiii/trr Umlcr {In old lau >t thi tr\>ng court nliicli 

wuK tin autlioritx to d< t. riiun* nln IIkt the jiardim has lioen forfntnl 
no ns to ni<t.>Mtnte tbe trial of the apprenor — tPhb PRO IPOl 
p II n 12 C \L KVJ 1 mhr the priMiit law, no Mich <lpt<rinin 

atioii 1v the ttMitg «-oiirt i- inliNsiirx but tlie (•< rtifirnte of tbe 
piiMn Pri>'*iut«)r h 'tifTnieni 

Klllirmitl OI P\Ul>ON — IWo/ o./ni,n/» to iTfort of 
rf>r<f>0 n >f /-lofon — Tin appro%* r will 1 h «ai(l to bate brnki n lb" 
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conditions of pardon, if he ndfulh tonccals anything essential or gncs 
false evidence — 8 L H It 337, 30 BOM 611 

If after accepting the tender of pardon tlic approver refuses to 
mahe am statement saaing that he knows nothing, his pardon will he 
reiolced and he mil he committed for trial — 29 AIiL 24 The prose 
ciition nins proceed against the approser if lie breaks the condition 
of his pardon hi giiing a false evidence under section 612 of the" 
Code (in a case nliere the principal offender has absconded) — 40 B03r 
120 lint iliMOiiiling of the approiei liofore conclnsion of cro'-s 
examination does not amount to nilfiil concealment of facts — 8 11 

■R lo: 

Ilut It is a matter of greit import nice that strictest faith shonhl 
he kept mth the ajiiiroitr and his mere failure to secure the con- 
iiction of his Hccomplices does not iiistifi the withdrawal of pardon — 
1893 P It 1” He should be illowed to go free if he makes a fair 
full and true di'closiirc ol all the c irc nnistanres within his knowledge 
Tolatiie to the commission of the crime Mheii tlic approver iiinh 
such a full disclosure itid the whole of the eiidciire showed that the 
crimes were in all tirohahihti cxictK as he said ihei were and tin re 
wa*' no ground for supposing that Ik had concealed the n ime of am 
person concerned in the crime or had concealed the part which he 
liimself took in the crime it whs lield that he had complied with the 
ronditinns of the pirdon and the fact that there are slight incnii- 
sistencies tiinin iniiiutc rial points with preinuis statement made hi 
hull will not justifi a forfeiture of pirdon— 12 C L 11 226 \ii 
approicr wlio miikos a lull and true disclosure of facts both l>efori 
tho Coiiiimtting 31(igistrite and the Sessions Court but resiles in 
< ro's cxnniiiiation from tlie st itcineiits made li him in eyannnatinii. 
Ill chief, siifTiciciitli fulfils the conditions of his pardon and his pardon 
caiiiint le forfeited — .10 IIOM Oil \iii trilling discrepancies elicited 
in cross oxamiiiiitinn do not pistili tlx. f >rl( itiire of jnirdon — I'xrj 
1* n II 

.NO lMllll)m33\h Ol P\UI)ON —The word 

‘ forfeited has been siibstitiitsd in tin lt‘9'' Code for tlic wort! ‘with- 
drawn ofciirring in ihc Ibs-^ Gxle ( nder the present OkIo no formal 
withdrawal of a pardon and no formal declaration that the pardon has 
Ikcii lorlcited an iieci'Min— 12( \L 7rf» CiMl. 5il3 12 M \I) 171. 
,30 nOM 611 1018 P II 21. 7 1. n Tl 1 7 N L n the 

forfeiture is nunrn'd ti*-i f irf bi tin arts of the uiipmrcr — .37 C\L 
‘'13 The substitution of the word ‘forfe ited for w ithdrairri' indiralrs 
that a pardon (iiniit Ih witlxlrann tut ran nnli Im- forfriird on tl • 
ground of lh< breach of the tauiditic iis I iidrr the irc'ciit law tir 
quc'stion I' w hi tier tl i aisu'cai has firftttcHl his pardon It wrr ait 
4if hisown and II >t wl ( il « r tbt Magi'tratc has raluIlT « itl draw n it 
—23 BOM <73 \id iiooljrctnn can l» raiM-d a- to its rail lits if 
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tJie pardon lias liceii lutJidraHii dii unantlioriseci Jfngistrate — 19K 
P R 24 Under the old Ian the pardon remained in force until it 
n-xi formalh withdrann under the present lixr, the result of a failure 
to observe the conditions is that the approver may be put on Ins trni 
without nn\ formal order of nithdranal oi cancellation The act 
“terminating the pardon was imdei the old Ian the nithdranal of 
pardon bv the autiioiitv nho granted tt, under the present Act, it is 
the forfeiture hv the approver^l2 CAL 8u6 

TIITAL or THL APPROVER — Gouimitmcnt or tual along uith 
othei accused, rUegal — Subsection (3) of section 337 lavs down that 
the approver shall lie detained in custody until the termination of the 
tml bv the Court of Session The effect of that section read nith this 
section IS that {fctioii ran be taken against an approver, who has 
forfeited his pardon after the tual in the Court of Session is finished 
and then lus trial should Ite comnioiitcd de noio If he has forfeited 
hts pardon during the prelinniiarv enqmtif he cannot he committed to 
the Sessions along with the other accused — 23 BOAI 403, 4 BOM 
L R 825, 24 MAD 321, 31 3fAD 272, 4 U B R 7. 5 N L R 134 
(ro;ifin-~12 CAL 850, 20 ALL 629 29 ALL 24, 5 A L T 691,25 
BOM 073, in these cases it is hold that the commitment of the* 
approver along w jth the other accused is not illegal) 

Tf tho accused has forfeited Ins pardon during the trial he cmiiot 
he tued at once ahuig witli the other accused since ho has not heen 
regularlv coviindffd to the sessions, hut Ins Uen sent up as n witness 
—14 ALL 330,11 \LL 502 14 31' R 10, 12C\L 850 Ratanlal 
110 1 L\H 218 In such a ease the **essions Judge shnuld send him 
to a (ouipetent Afngistrato for a regular roiinmtinent— 10 M’ R 13 
n 3fAD 3 j 2, II 3LL 3-30, 22 CAL 50 The approver should not 
bo deprived of the benefit of a preliminarv eiiqiiirv where lie should 
Imvo an opportuiiitv of iiinkiiig his defeiiee— 3 MAD 3>1 This m 
now ONpresslv provided for hv tlic proviso ncwlr added 

Will re the Judge sends tip the approver to a Magistrate for mm 
niitniont the fominitting Magtslrnte must lu his tommitinent order 
give reasons for holding that tiu iippruur has forfeited Ins pardon — 

10 nuu L T in 8 L n n nr 

DITKNTION IN Cr“'10D\ — ^The Sessions Court is not justified 
ns «<)Oii ns the trial has do-ed of theofTciiee with respect to which pardon 
has heen tindercd to an approver in soiuliiig the approver in etistodv 
to tlie 3rngistrate w ith a vie iv to tn! ing nctioii iigninst In in for I renrh 
of the eonditioTis of pnrd in The approver is entitlid to he discharged 
n« 'ooij ns the trial and netioii can W taken ngniiist liini onlv 

hv vrnv of re v»re%t— 30 TlOM 011 10 BUn T T 10 Tt i- improjier 
to keep the neeus**! in fiirt!i»r uistralv aft* r tie ternnniitioii of tie 
original trial— 11 V L It '0 OTCVL 
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I'Ll V 01 I'VRDON — <Nec the proviso The npprorer is entitled 
to plesd lioth liofore tlie roiiimittinc Alngistrate and hefore tho Sessions 
•Ttid;;e in hsr tn Ins trial that he has fulfilled the conditions on which 
pirdnii was tendered to him — 30 BOAf 611 37 \IL 331, 1 LAH 
2D» 10 niill L r -16 The approver is entitled to plead the Inr 
of pardon liefore the Sessions Jiidce althougli he had not done so hefore 
the committiiic Mncistrate — 37 \T I 331 F\en though tho com 
nutting "Magistrate has decided against the approser it is open to 
him to plead his pardon again at the trial Iiefore the Judge — 12 CAL 
•^>6 8 L n n 117 30 \TL 305 

Boforc an approier can l*e put mi his trial on account of forfeiture 
of pardon he must le gnoii an opportiiiiits of meeting with the alle- 
gation of the pro ecution that lie lifts failed to niaKe a full and tnie- 
disclostire of the facts within his knowledge as required hv see k37 
The mere cxpre'sion of opinion hs the Sessions Court that the person 
has not complied with the condition of the pardon is not sufficient — 
18^3 P R C 7 L n ll 1 The proper ociirse is to draw up an 
order setting forth «]iecialK tho illeged hreach of the condition of 
pardon and to call upon the approver to shew cause on a future date 
wlir ho should not he tried for the ofTenee in respect of which pardon 
was tendered On the date fiacd for the hearing unless the approver 
admits the alleged hreach of the condition the "Magistrate or Judge 
fliotild hear tlic endeiire relied upon as estahlislnng the breach and 
Ain rebutting es ideiKe which theapproaer niav offer and should then 
record a definite finding as to whether there was a breach or not A 
definite finding armed at in tins manner is essential before the 
approver can he placed on his trial for the original offence — 7 L B 
B 1 Section 3.33 V (newh enactesl) now furnishes a procedure foi- 
tbe case 

The onus is on the pro edition to proie that the approver has 
forfeited Ins pardon— 12 CAT 2 j ROM 33 ROM 611 32" 

MVD 173 

SLBSfCTJON (3) — J’l n f r perjury — Mlien a pardon has 

1 een legallv tendered to an ar<-omplice and lie breaks the condition of 
his pardon In making a retracted statement at the trial proper 
sanction is ncccssars fir the prosetiition on each branch of the 
alternative charge — 10 BOM 190 "\lant of sanction is not a mere 
irregiilantv 1 iit is an illegalits which vitiates the proceedings — ISSl 
P R -12 27 C\L 137 

Sanction to prosecute should not lie given iiierelv on the ground 
that the approver contradicted himself Iiefore the committing" 
"Magistrate \ witness who is in aov war induced to make a fal<e- 
sta*enient in connection with a capital charge should be allowed everr 
po^si! le foci/j pfnitfnfft — 11 \ L J 3(>4 
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-to be defended in a pleader— 21 ALL 107, 2J CAL 493, 1900 P 1\ 15, 
25 \IjL 375, 4 C "W N 797 4 C L R 452 Tins is noi^ untie 
■clear Ev sub section (1) of the piesent section 

But 1 poison compHinetl igaiiist does not become an accused 
pel son uitiim the meaning of tins section until it lias been tleculed 
to issne process against him IJierefore a person complained against 
Jias no right to be represented ha a pleadei during .a preliminars 
iiuinirs held under seetion 202 liefore issue of process — 1 N L R 81 
-,^8 C \L 880, or during the proceeding ulien tlie Magistrate is coiisi 
dering the leport of the local iiiaostigation ordered him — -21 

C W N 127 But tliese eases ire no longer good law, becan^c a 
person against uliom a compl nut has betn mule nut be said to he a 
person igaiiist \rhora a proceeding iindor this Code has been instituted 
w itliin the meaning of subsection (1), although no process has heei\ 
Issued igainst lain, and he h is a tight under the piesent section to be 
detended h\ i pleader 

RIGHT or ICCl/SED fO BE T)1 tFiNDLD B1 PLEAPrR — 
Die accused has a right to choose his own pleadci, and the Court is not 
•entitled to tell him to ippomt another pleader, because the pleader 
-alreulv engiged docs not know how to beliaie in Court — Ratnnhl 
■Sol rjie Court hai no power to forbid i dull onalified ploider to 
appear for tlie aocusccl — Ratanld 25 

The accused has a right that the pleadir engiged In him must 
he licud It IS not a question of indulgence hut of right It is an 
* lenient irr prim ipk of law that no onler ought to be made to i ninn's 
prejudice witiiout hdiinig him, and imiiisel must he heard hefort a 
imal ojniiinii is tormed in tin Couit The Court 1ms no discrotiuu 
to refuse to heir tlu {Oiinsel — b BOM L R bC* ihc Court cannot 
a»k the jiltador to sit down in lli« middle of tin cross CNnminntioii 
ihongh it has power to di«ilIow iiii|»ro|Hr t|iicstioiis ])ut 1% him 
— Hat nilal 25 

It IS the duts of tlu Magistniti to ilforil tin niusod and hi- 
fric lids i\«r' oiiportiiniti of iiinkiug bin difimt.. uni In si, mild not 
^crsoimlh nittrpo't m a«i' ««' litwttn tlioin It is tlnrtfon 
iinjiroiK r for a alagistrato to nfiisi to allow the pleader tngagid in 
tlie wife of an aituscil f< r his dcftiKi to Imii an int<r\icw with liim 
or to apjH ir and sit in (*owtt — 1 BDM I R 8-*n 

If the nutisids fihadir is not In »rd tin («»niKtMn will 1< t 
,si,l.. — ai 1 I 2^0 

PIA \I)I U \riM)lN 1 1 1) t 01 It I —1 In p( itioii of n j 1, adcr 
1 1 I ouit< <I In tl < C iirt to d( ft lid a {rtsoinr is i ot tin satin u" tiuit 
< f n I t< nh r wloni tl( nffiisul las iiiif|(i>ris<<l to jnt f<ir liiiti tn» 
n hnitsioTis iiiadi i> tin fi run r an Ind bu dii g on tli aifi|s«il — 2 
BOM 1. B 7*1 fr,t. 1 mnbrsM ‘27l> 
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ntlN \TL 1 ’IjI n** — ^ mlrr 1 fr) of tlio jirf"-* iit CVxfo, bii 
-I ff jM'rMin riiiiH't fJaim a« « f right In lx* frprr^rntr<l l>r n prirnfr 
JK r«nn 1 tit I o inni l.o Tritn"' iilotl hr •iirlj pi r»oii w itli (lio | ortni««ion 
of ifioOtirt Tfo mini;., tii 1 11 If C If IT 1 M \T> TIO Ilntnnhl 
nii<l Hutmilfll I (iliYiilnl ninlcr llio («»<lo, if l‘■GI nml 1®72) wlnrh 
I'Ui tliAt tlir nr-nn<il Iiai! a right to CQgflL.o ntn |x r*i»i n* n pirndrr 
«rp no 1 mgrr cool law t tnlor th^ piTM»iit Coili prnniv'ioii of tliP 
•Cotirt i« inxT’v»ftrr in riM-^ if prirati* phulor* aihI nnilslitonr, lint 
in prrmillnic or nit tio Appoaraiim of jiriiflio | rr^nn, n« phn»Ur« 
A MacnlrAto •lionli] ft ilumtini in inch — 2 Weir ffifP, 

And A c*’nrral iinlir thnt n > priinto |M'r«nn ttoijl I lx* nllonpil to njipnr 
in III, ('oiirt i, ilK-gal lint nn onlor <\flndini. aiii pnrtimlnr 
jndiridnat in aii\ partirnlir ro,i nonl I )■ nitl in (I < dnrrrtioii of tin 
^Iacl»trat< ami llirfrlori Woir I'lJ 

Ml KHTl Mts .^TIh Atx.,« r>marh,np)U aIm. to tlx in,p of 
Mnkfitnr* I odor th« < Id of l^“2 tlio ftitii««',I had ^ right to 

appear and l« Irani a ar— <» llOM 11 lint nmirr ,cc 4 

fr) of tlir prr-ix'nt (<»|r a Mnkhtitr « in Uppnr onh «ltli tin 
prrtniv'ion of tlr Court— l s I. II )' \nd to J^ftiop to allow tho 
■ipI>oaranrr <f a Mnkhtrnr on Ixliilf of tin ntrn«nil i, tniirclt with 
tho di^rrrtmn tif tin \tBt.i»trnt«*— llfttanlal U4 7 M II C H VPI* “I? 
lint it I, improper for n Macistrati. to ,fint up the dofiiieo nf tho 
acTii'-otl «nril\ l>e<iiu,» lie i, r,pr,*,cntod hr n Mnkhtcnr, and n 
COMornl tinier irohihtinc Miiklitciip, to opponr in v*v»ion< Courts i, 
illegal — .'l‘> ( \I I'v'i Mngi'-tratox \hoiild not h\ tin iiuh''erinuiistc 
<itlu,ion of per'ons wfio arc msO'tid h\ law with i* distinct professional 
Ktntn, in triniinal triiiK dcprirt parties *)f lecal «'d whiili tlies tun 
fnximntls ohtnin nt u intKlernte «>st — CM (i It and C 0 p 2^ 
bee the proposed nrnendnicnt under iiotis to settion 1 clinsc (r) Is 
sihith Miikhtears will le plutd on tin. vimt fiHiting is jiUnders niid 
SI til he entitled to npintr m all friniiniil e«mrts without reiniiriiig iiny 
•special permission 

3il If till- «< « U'td tliuu;>li H»t Ills me t innnt bo in ulo 

, t«> iiiiili rst mtt the jiiim oetlmgs, tlio 

Procedure where nc ^ i *i 

eused does not under ( otiJ* Jnt\ pi««oo(l with the inquin oi 
i-tand proceedings jj.j ,j „i the ti'e of a Court otlioi 

than i High Court, if sttrli iiiquin lesults jn a commitraeut, 
•or if such trial ie<«ults in » conviction, the proceedings shall 
be fonsaided to the Iligh Court with a leport of the circuin- 
7>tances of the nse, and the High Court shall piss tlieieon 
such order as it thinks fit 

SCOPr OF SECTION — ^This section is intended to provide for 
•cases srhero the accused is unable to undeMand the proceedings through 
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311 i\, nt any stage of any inqiiirv or trial without preMoualy 
warning the accused put such questions to him as the Couit 
i. onsiders necessarv, and shall, for the purpose aforesaid, 
question him generally on the case after the witnesses for 
tlie prosecution hare been examined and before he is railed 
on for his defence 

(2) The accused shall not lender himself liable to 
punishment by refusing to answer such questions, or b\ 
giving false answers to them, but the Court and the jury (if 
any) may draw such inference from such refusal or answers 
as it thinks just 

(3) The answers given by the accused may be taken 
into consideration in such inquiry or tiial, and put in 
evidence for or against him in any other inquiry into, or 
trial for, any other offence which such answers may tend to 
sliow he has committed 

(4) ICo oath shall be administered to the accused 

SCOPE — -The provisions of this section are general and apphcahle 

to trials m all cases xtz , summons, warrant and Sessions trials-^ P 
L J 174,5P L J 430 Even if a case is tried summarilj' the accused 
should be examined — 3 P L T 317 41 CAL 743 

OBJECT OF EXAMINATION —The real object of the examination 
IS to enable a Judge to ascertain from time to time from a prisoner 
particularly if he is undefended, what explanation ho may desire *o 
< ffer regarding anv fact stated bv a witnes's or after the close of 
the case how he can meet what the Judpe may consider to 1 o 
damnatory evidence against him— 6 CAL 90 30 C L J 417 20 Cr 
I J 12 (Nag) And in order that the accused mar explain all tlie 
facts appearing in evidence against him, it is necessary that his 
nttention should Iw directed to all the vital parts of the evidenci? 
against him especially if ho is an ignorant person who cannot le 
cTpcetcd to know or understand what particular parts of tie 
cvidonco arn nr arc likolv to Ik* considered Iv the Court to ho against 
1 im— 20 Cr L T 12 (Nag ) 

The examination of the accused under this section is intended to 
onahio the accused to explain nn> circumstances appearing ngniiist 
him and not to elicit answers calculated to Riipplcment tie case for 
the prosecution and to show that he is guiltv— 10 MAD 295 Tie 
« bject of the examination is not to drive the accused to make self 
criminating statements — 1 Af II C R 199, 1 C L R 430 nor 
to make him confess his gnilt or assist the prosecution hr admitting 
(acts which mar go to criminate him — 2 C A\ ^ 702 Nor il It 
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iHsmpctciit for a Court to c<ninino the accused for tlio purpose of 
■fillinc up caps m tlie evidence for the prosecution — 27 MAD 2^8, '{C 
Ar\D 457, 1015 M 5\ N 113, 28 M L J 329 , 20 CAL 49, 28 
C\L 6'*9, 4 L It 11 214 Tims, where in a charge of defamation 
the prosecution was unable to prose that the 'iccnscd made and 
published the defamatnrj matter, it is illegal for the Afagistrato to 
esamiiio the accused for the purpose of suppUmg this defect in the 
prosecution evidence — 27 'MAD 233 See also 3 L D R 208, where 
Tt was held that putting questions to the accused for the purpose of 
proving his identiti, when such idoiitits was not estaldishcd bv 
■llio prosecution cMdeiicOj was improper hut not wbol)v illegal, Sec 637 
•ciinng the irregularits 

5rODE or FX VMIN \TION — In permitting the Court to examine 
•the amisei ]>ersnii fro\n tune to time the law does not contemplate 
that the evamuintion of jn accused person is to be conducted in the 
manner of cross^vsniiiistion of on adverse witness by a counsel — 
«OAL 06, 1 C L R 43Q CC L R 431 1 r\T 030 2 LAH 129, 
3 P L T C49, 5 ALL 213, 10 CAL 140 18 Cr L J 041 (Riir) 
The Judge or "Nragistrate is not to establish a Court of Inquisition, 
and to force a prisoner to convict himself bv making some criminating 
admissions after a scries of searching questions the exact effect of 
which ho may not readilv conipr«liend--6 CAL 06 2 LAH 129, 1 
•C L R 436, 6 C L R 431 It is highly improper to subject the 
accused to a vorj embarrassing and cruel series of questions intended 
rather to puzrle the accused than to elucidate the ease or to enable 
him to furnish an explanation as to the circumstantes appearing in 
•evidence against him — 6 DOM L R 91 

AAhero an accused is undefended the Magistrate should simpl> 
point out to him the elements of the evidence adduced against him, 
which seems in his own interest to demand his explanation where 
the accused is defended bs a lanser the tribunal should not enter 
upon a lengthj examination of the accused person which might easilv 
develop into a recounting of the history of the whole case or into 
what would bo far wors<i some sort of cross examination — 3 P L T 
■619 

EXVAIINATIOX IMPFRATIVF —The provisions of this section 
are not permissive but imperative, the accused must be given an oppor- 
■tunitv of explsming any circumstance appearing m the evidence against 
luni— Ratanlal 100, Ratnnlal 720 Ratanlal 710 10 BOM L R 201, 
■22 C W N 831 The word ‘shall’ shows that the provisions of 
this section are mandatorv and not discretionary onlv — 9 BOM L R 
356, 1918 P R 1 , 5 P L J 430. 1 P L T 641, 20 Cr L J 12 
<V\G) The Sessions Judge is bound to examine the accused even 



724 


THF CODE OF CRIMINAL PROCEDURE [SeC 342 


though he Ins licen examined before the committing "Magistrate — 14 
L "NN 418 0 IJOM L It 730 In i summons case the Magistrate 
js bound to examine the accusedr under tins section before convicting 
him^o BOAI G72, 46 HOM 441 6 P L J 174 

Omission to examine the accused is not mereh an error in form 
(2 Meir 40o), but goes deeper into the case and vitiates the whole 
trial— 17 BOM L II 892 15 BOM G72 25 C "W N 609, 2 P L T 
C4D, G P L J 147, 3 P L T 347, 36 C L J 417, 44 M L J 567 
(P B ) , 27 C "N 3*^9 20 Or L J 12 Tlio defect is not cured 
h\ See 537—1918 P K 1 5 P L J 430 1 P L T 641 , U B B, 
(1917) 2nd Qr 18 If however, it is eiident that the accused wa« 
not at all prejudiced hv the omission the High Court will not inter- 
fere— 20 A L J 874 2 Weir 405, IL B R 141 rims where tho 
accused persons were not examined under this section after tho 
tximmation of the prosecution witnesse but tliej filed written state 
"Hients at that '"age and also after the examination * the defence 
witnesses, hflJ that the accused not liasing been prejudiced and 
there haring been no miscarriage of justice the High Court will not 
interfere in rOMSion — 1 P\T 31 

IT/iPii crimiitnfwn may he (fitpensed nifl —(1) The object of 
examination undei tliiN section is to enable tbo arensed to explain any 
circumstance appearing in etidence against limi but irhero the 
prosecution adduced no eridoiice against the accused the Magistrate 
IS not justified in putting questions to the accused — 9 JfAD 221, 10 
\y R 25, 39 MW 770 

'2) ■\Mien the accused has left tlie case entiroh in tho hands of 
his legal aduscr the Tudgo need not nsl the atrused to explain any 
rir( iinistancos apieaiing in esidcnn against liiiii — 2 Weir in“ 

(3) Where the aictised has liocn exempted from personal appear- 
niire iii der ^cc 205 the Court inns al o disp«,n«;p witli Ins cxaimm- 
tioji ami Jins exaiiiiin the jilcader instead — G ^ T, R 206 

TIMF ion I\\MIN\TION —The accused is to he examined 
after the eiidonce for tl e prosenition has Ik-cii roconhd He ran not ho 
examined l>cforc nn^ proseciilion evidence has hrcii heard nr recorded, 
let ui e then i' nothing wlinli lo nil K asked to (x|>Intn at that 
igc— 0 -M \D 221 2 \ W ^ iro "M T, T 216 3 \ W ^ 23^ 

The mxiisel is to he rxnmin<d after tie i inh nee for the proso- 
rnti 111 ln« 1<<ii f1>'eil nml lef«in be is asl ed In enter upon Ins 
dcfeiue— Ratniil il 227, 6 P I, 7 130 36 C T, 7 117 It is therefore 
wroi^, to (lilt f|iMstiiis to tie netiised ill tl ( int 1 lie <{ the prosoeii 
tiin iiihnci with n mm to siijq Is iins di fii t in stnh i ridi nee — 3 
B II C H ’I It I unfair In tli nfiisc 1 and rontrnrs to Inir 
to mtiin tl ii<{n«ed la f in tl < (xatiimiti n if tl i pro«eriitton 
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u o.mpM.tl— r> (V 1. .T. ^ P LI 741, 

‘Cr L V.v 

Altlnuicli it i» «li'frrttonar\ mill IIio Afni:i*trjitf' to rxnniino an 
nrr.i«.»Nl pri-vnn ' nt am ^lacn nf flt«* iiKjiitr\ or IrnI ' t r . I)rforo tito 
raio for tlip pn^ppiition ik mnrliiilnl, »||1I tliii. nniild not nli'oho tliP 
Mnci'tratP from tliP nMii^atioii impn^pi] tnwin linn 1'\ tlio lattor part 
of ^tili^orlion (1) to rx.muii*' |1 »p ncrn^nl after lltp mtnc^»p<i for tlipi 
IirfKfrtitmri Iiarc heon rjaniiiietl and f»pfnre he i« ralird on for /ii« 
dofrnn^2 P L T. oPi.l’P L T IV. 

llio nmned iTn:«t l.c 0 x 1111111041 after tlio oxamttinlion. orO'S- 
oxaniiiiation and ro-oxnni>t atom «>f all the pro»eriitinn mtiie^'cs arc 
orcr It M not onmicli that the a«-nt‘e<l Jin'* luen cxiininoil after 
tiie ex innnatinn-in-eliK f of tlie pr<K<> iilioti mtiie-x-o lint liefnrc tlieir 
cr<os>cxn»iniatiiii) and r< M'xaniinatioii I ntil tlie proscention 
mtiiC“>«e4 lii\( l>o« n ero'o-exaiauKd and r< exiitninrd it tniinot lie 
*aid nitat the e\nrt ca«.o that the afx ii^e<l "■ill lime to meet i«, and, 
if lie IS foreeil to dnolo-e Ins d« fenee Indore i rn*** examination it 
imttlit xert "ill lie that tie |*ro'» < ntion mini»*e>« would 1>e on tlieir 
Rtinrd and tlic xnitie of the < r<e.^xAiiiinrttiiin de«.troxc(l Tlie 
proitsion JM >'ee .11? ix for tin* la'iiefit 0 / the nfitiHcd and to cnalOe 
liim to ohtain the full lienefil of tlie veetion it i*. clear that he must 
Ifo examined after the ef<>»s.exninuiatioM and rc-cxamuiatioii of the 
prokot iition witness art oxer — ? 1* J* T >?ii, l> I* Ij J Cfl, 27 
C 2?,40C\L ](ir>. 13 MAD f20. 27 C W X d«0 (‘Serronf ’ 

Jjffiimnfi'iii ( <jxf) Ilut whore the attiiscd does not croxx-exnmme 
till prusciutio-i witnesses after tlieir cxamination>in>elnef, and then 
the Jlapistrate examines the accused and frames a tliargo, and after- 
wards at a later •^tacc the aecii'erl <ross examines the proiecntwii 
witnesses and tlieii the ])rusc< iitioii ro-cxniiiines tliem, hfhl that the 
omis'ion to further examine the amisetl after the rrnss-examination 
and rc-exaniiiiation of the proseeunou witnesses dois not xitiate the 
trial — 14 .M L J 567 f «oif»«i— 43 31 \D 

This section does not make it obheatorx to again examine the 
accused after a charge ha.s licen added to or altered, when he has 
alreadj been examined prior to the addition or alteration of tlie 
chaiTie— 1 PAT 51 

MHO CW EX\3IIXE — Onlx the Court conducting the trial or 
inqmrj can examine tlie accused Neither the complainant, nor tlie 
counsel for the prosecution nor anj other person is authorised to put 
questions to the ccciisod — 10 A1 AD 121 See aho C P Cr Cir , Part 
‘II, Xo, 24 

DUTY OP COURT EX AAIIXIXG THE ACCUSED — MTien a Mag- 
istrate IS examining a prisoner, ho should refrain from assuming that 
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the prisoner is gnllt^ of the crime witlmhtch he is charged The proper 
mode IS to tell the prisoner that he is charged \\ itli a certain offence^ 
and to ask him if lie has an\ csplamtioii to giie of the charge, and 
whether he wishes to make am statement — 2 Weir 4^8 

iMmocER QCESTiovs — (1) It IS ohjoctionahle to pnt questions to 
the accused m regard to the matter which he had previouslr men 
tioncd in his confession and which he Ind repudiated os untrue — T 
C "W N 345 

(2) It IS improper to examine an accused about a confession 
which IS inadmissible, and if he is examined about such n confession 
the question and the answers to them are not admissible in evidence- 
against the accused — 1 L B It 244 

(3) It IS improper to question the accused with regard to previous 
statements made by him when such statements have not been made 
legal evidence or brought on the record of the inquin— 9 MAD 244 

(4) It IS improper to ask questions to supplement the case for 
the prosecution or to fill up gaps in the evidence for titc prosecution 
—9 AIAD 214 see also notes ihove 

(5) It IS irapropop to put question to the accused to ascertairr 

ivliat witnesses the accused intends to call at tho trial or what evidence 
thev will give or what his defence is— II 242, 13 ALL 315, 2r 

MAD 238 

(0) It IS improper for a Magistrate to put cjiiestion to the necusel 
dout his previous convictions cither witJi a mow to tale them into- 
consideration for the purpose of conviction or with n view to disjionse- 
with formal evidence as to the uUcgal previous convictions and ns 
to tho identitv of the aceiistd in the event of com jctioii— 28 UOM 
129,23CVL GVO But see I ^ L H 103 

(7) It IS not a •.ufficient coniplimce with the provisions of this 
section to ask the accused the general question “IIovo vou anjthiiig 
more to suv in the case® Aon have heird the luoseciitinn witnesses 
agunst von Mhat have von to ••av ® ^ Cr L I 12 (Nag) 

^\IllTT^^ STVTisiiNTa — Though written statements (nn l>o put m 
anil lucipted hv the Court, still tluv tan not lo allowed to talc the 
plaio of the 4 xnminntioii of the nrciisecl vvlutli this section orders to 
1,1 niadc — l2CUi 0 , 2 1 \ M N 1 22 Cr L J 270 (I ah) 2^ 

I» L T IV> 111. UK »r L T 12-2 Tlie o1]<(t of this 
>ertioji IS to ilirit niiswer> from the nreustd m rcgird to eortam 
Tw-ettors avul MUM writl* u statinients nn gtiurallc «lrnvct» up hv the 
h-gni advisers or frnmN *f tin ne(iise<l niid not hv tlf nfin*e<l 
tlcins.lvis tl< practKi < f rii iking sinh writtc n stati nn nts w ill ih Test 
tU .Ij.Tt 4f this s.Hti. II— 10 ( N i»|i 11 Cr L TO (Cal) 

1 lie I n nils, t i 1 h « ritt) n »t it* ii i nis itiach at tl < tinn of the ptes 
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does not exempt the Court from its duts of examining tho accused 
under this section — 27 C W. ^ 389 

Merely reading o\er to the accused a statement made bj him 
and recorded under section CM is not a compliance with this section — 
6 P. L. J. 147. 

SUBSECTION (2) — Itefusal to ansner questions — The practice of 
refusing to answer questions in the Sessions Court and of putting 
written statements is a vers pernicious practice The refusal to 
answer questions mav he attended with great nsh to the accused, for 
the Court may draw from such refusal an inference adverse against 
the aecused — 19 C W N 1013 

Eslse answfps — The imnmnitj from prosecution for pcrjiirs is 
limited to answers to questions pul bv the Court during the examim 
tiou The accused cannot escape hahilitv if he makes false state- 
ments in an affidavit presented to tho Court along with an application 
for transfer of the case — I SLR 124, 12 O C 30S But in 12 
MAD 451, an accused who made a false statement in bis petition 
of appeal was held to Iw protected hv this section since a criminal 
appeal is a continuation of tho criminal ease and the appellant Ins 
the privilege of tho accused 

SUBSECTION (3) — ^\hen an accused person has been oxamiiied 
under this section the answers given bv him mav be taken into con- 
sideration at the trial and proper inferences drawn therefrom, and 
even m a subseqount trial for any other offence thev mav be used for 
or against him — 0 P L J 241 Ihe meaning of the expression 
‘may bo taken into consideration’ is not vers clear, hut it means at 
all events that the statements made b\ the accused pcsons are not 
to have tho force of sworn evidence — 20 A W N 169, and a 
conviction based on such a confession alone cannot bo maintained — 
15 BOAt 60 

SUBSECTION (1) — No oatli can Ire administered to an accused 
person and therefore he can not Ire examined as a witness Thus 
where several accused are tried jointlv, one accused cannot be sworn 
and therefore cannot be examined as a witness against his other 
co-sccuscd till ho is con> icted or discharged — 1 BOM 610 2 ALL 260 , 
46 CAL 720, 10 BOM 190, 1906 PRO 1902 P R 12 F B B 
(1918) 4th Qr 115 But if thev arc tried separateU, the prohibition 
would not appis , and one accused can be examined on oath as a 
sntness against liis co-atvused — 15 C\L 720 , 23 BOM 21.3, 20 ALL 
426, 1906 U B R (Evidence) 6 The reason is, that where the trial 
IS separate, tho accused in one case is examined in the other case not 
as an accused person but as a witne>s, and therefore he can be sworn, 
otherwise, no man while be stood charged with a criminal offence 
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coi Id possiblv be exMnnied ns a witness in any criminal trial 
whatsoever This is not the intent on of the Legislature — 20 ALT, 426 
Where m n joint trial of several ncoused two of them pleaded 
guilty and were convicted hut the Judge postponed their sentence and 
examined them on oath as witnesses against the other accused it was 
held 1)3 C'ind 3 J that as soon as they were convicted (though not 
sentenced) they ceased to he accused persons and could be examined 
on oath as witnesses hut rulton J held that the conviction did not 
put an end to their trial nud therefore the\ were still accused persons 
and their evnmination on onth was illegal~-3 BOM L R 437 

The provision m suhseetion (4) that no oath can he administered 
to the accused Ins reference onl 3 to the statement made b} him in 
ansiiers to /ioe^tjoos pot to him hy the Court under this section It 
has no reference to any other act of the accused, and therefore the 
accused cnn mnl e nil afRdnvit on oath in support of an application 
for transfer of the case under section 526 — *) LAH 46 

A.CCUSFD — The word “accused ’ in tins section means a person 
over whom the Magistrate or other Court js exercising jurisdiction , 
therefore a person who has hecn discharged hi the Police without 
lieing hrouglit before a Magi trate is not nn accused person nnd lie 
ran give evidence on oath in a trial of his accomplices— 16 BOJf 661, 

} L R R 362 

The term “accused ’ means a person under trial, a person called 
upon to show cause under Sertion 133 is not an accused person within 
the meaning of this section and oath can lie administered to him— 2 0 
L J 149 So also, a person against whom the Public Prosecutor has 
withdrawn the case can le administered oath and examined ns a 
witness— IS BO'Nr L R 266 

An informer is not an ncnised person and this section docs not 
prevent oath hcing administered to him — iB*?* P R 38 

34,3 rxropt as provuled in sections 137 anrl 33S, no 
■\*o innuonce to le influence, bv means of any promise or 
'lo^nres*' ‘ threat or otlierwisp slnll ho used to 

an nccucod person to induce him to disclose nr withhold nn\ 
matter within his Iviiowledpe 

Uce ^Jec 21 of the Pvjdcnce Act \Miere the case against nn nernspd 
was withdrawn nnd he was examined ns a witness nnv inducement 
ofTfrrl to -iirli pir'-on s) oiihl l,e<]<eiTud ns offend to him ns n iri/ar«« 
and not ns nn orerMrd nnd docs not make lus evidence inadmissible, 
tl ough the credit to lie nltai Imd to Mirh witni ss is diiiiini«hed — 18 I103f 
L R 2C0 
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(/) If from flip of 11 uitno^^, or nin oflur 

rp'i'^mlitp rn:«p it liccoincs nprp'««:ir\ 
Power to postnon,. or or tu1\i«slMp to po«l])onp tliP rommoiirr- 
'lujoiirn proreocimc^ , . . 

input of «n 'iiljonni nn^ itujuin or 

Irinl, tlip Court :m\, if it tliiiiks fit Ii\ order m 'rnntiii^, 
«lTtinp tlip ren'oni tliorofor, from time to time, postpone or 
ndjourn the «Tino on ‘uirh lorm** ns it thinks fit, for sucli time 
ns it ( onsiders rnnson \lile, ninl !in\ 1i\ n unrrnnt reimnd tlie 
nccu^td if in t ustod\ 

I’niMded til it no Alipi-tliite slnll remnnd nn nrrused 
j jur^on to Piistoih tinder tins section for 

« ti mi p\i p« dinp" fifteen dn\ s ut n tiine 

(2) I \in onlerinide under fins section l»v n Court other 
tlnn n Hvh ( mirt slnll hi iii u nliti»» sifrneil h\ the presidiii,; 
Tud;:e or "M i,»isti-nte 

Erphinfition — If sn<Iii lent CMdcnie hns heen ohtnined 

to I iis< I suspicion tint the ncrused 

Tlensotnlle rune for , ^ _ , , 

Tcmnnd Ilft^e eoininitted nn offence, mid it 

nppenrs likelr tint further evidence 
mnN lu ohtmmd h\ i rennnd this is u ren«onnble cause for 
n remnnd 

SCOPF 01 srClION —This section rehtes to proceedinRS in 
inquiries or trials and lias nothinc to do with Police investigations 
and It contcmplitcs a remand to jail not to Police eustods— 23 
BOtr 32 


\DJOUICS3irNT — \ Court of Justice las inherent jurisdiction 
"to Bt'iy proceedings in a case pending before it and this section 
empowers a Criminal Court to adjourn an inquiry or trial for any 
reasonable cau«c — 1916 P H >1 Xdjoiirnnieiits slioiild not be made 
eveept upor strong and reosonalle grounds It is most ii expedient 
for a sessions trial to lo adjourned The tr al before a Court of 
Session should proceed nnd be dealt with eontinuoush from its 
inception to its finish Occasions mav arise when it is neeessarv to 
grant adjournments but such adjournments should be granted only 
on the strongest possible ground nnd for the shortest possible period — 
TO \ L J 473 “ The evidence of witnesses shonid invanablv be 

recorded as soon as possible after their attendance If from nnavoid 
able causes an adjournment is indispensable there should be no 
unnecessary dclav "Witnesses remaining over from dav to-dav should 
as a rule be examined at the first sitting of the Court on the following 
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da^, and every effort should be made to minimise the inconveiueneo^ 
to nbich they may be put After the examination of witnesses has 
commenced, the trial or prelimmarv inquiry should be proceeded with 
until all the witnesses in attendance hare been examined, those for 
the prosecution being first examined, and if any witness be detained 
for a longer period than two days, the Magistrate should be careful 
to record the reason for each detention in the ordersheet of the case ” 
— C\L 6 R A C 0 p 30 Where a trial is adjourned to a 
particular date, it is not competent for the Magistrate to accelerate 
the date of hearing against the wishes of the accused or his pleader 
Tlie trial should not be concluded and judgment pronounced without 
waiting till that date — 189S P R 14 

It IS discretionirj nith the Court to adjourn the inquiry or trial 
under this section But this discretion is to be exercised onlj in 
nhich come reillv within the terms of this section It should 
bo exercised carefullr and according to rule and not arbitranlr If 
tins power is used impropcrlj and arbilrarilj-, the High Court Tpilb 
interfere under section 15 of the Charter Act— 17 W R 65 

The Magistrate should tabe some evidence before granting 
adjournment On an application for adjournment hv the prosecution 
oil tlie ground that it would not be adiisable to proceed uith the case 
m the absence of •xn accused whoso appearance had up to the date 
of the application not been secured, the Magistrate should boforo- 
gnntiiig the npplicstion require tho production of some cxidonce 
But the omission to do this m a case in which tho Sfagistmto had 
recorded some eMileiice before the issue of warrant would not Iv itself 
entitle the accused to claim to be dischargcd^lD CAB 182 

Tho Court which adjourns tlio inqmn or trial and remands the 
accused is I omul to record ilearh the grounds of ndjournment and 
remand — G M AT) 0.1 

GROUNDS 01 APlOl RNMI NT — (1) The Magistrate mar 
adjourn a trial for the purpoM' of allowing tho accused to secure the 
attendance of his w itiies*.es — 16 W 11 2l,llW R 15 (2) Tho fact 

that tho accused (» advocate las gone to another place where ho is 
detained in a lengths criminal case is a rensonnhio ground for adjourn- 
— 1 BUR B T jn (B If the Sessions Judge IS of opinion tlint 
tl 0 jirosecution has not laid a I ssu for the rers ptmn of the depositions 
taken before the committing Nfagistrale m tho alntnco of tho accused, 

I ^ »1 < uM a Ij >iirn tl • trial und r this aei tun and niid r si'ction 6J0 
summon such wittusscs us I e inas deem mstorinl — 12 C B R 12<> fl) 
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^\7i#T'« t> f> r'>'ifitrl for i) 4* ifi • capital rat#i appti'^1 fnr |>4“fni«- 

n^n to rrr**»-ctaniri4* tl" on |J4» dar follo»irc •* Ji'i »*• rot 

t u to frmi^tariir <• tl.»n ll at dar. I? o fonrl •! onl I ctanl t^>* 

arpJ'oafion — II CIL /*) If m rot rtaninM I'ofrtftt |fie 

roTTiTriitif c Mac>*1r*to I* IcBdcro"! a* a »itfv^» for tfi** prromjtion 
atid l!ii» aortiM^I o’j<vt» on tl«* cr^tr I lt>al t^‘• ctamnation of that 
riltjot. «|1I fio a cntpri*** to Im. tin* r-ar I-» a cmtind for 

a'lptirrnrM or potiponcri'-nt — I* H I ^\‘h4*n’ it i« nnllfird 

tT tlo Court tiat an an'1"r*(<''n »* JM to tnado to tlio Ilieh 

Conrt for lran»frr of tl«» caw* il)4* Onri i« lound to c»rr tlir partr 
naVifc tl " appli'ati'in a rra»oTiall» tin** for nfitinins the nnlrr of 
t1»«* Ihch Court an I if nor»«*4*rt po»tporto jho lirarins — 1'' M VD H*" 
f7) Tl <• ;>oT tofir^ of an appeal acain«t tie mnrirtion of tlx* arm«4vl 
in a raM* i* a coo-l cTonml for a«Ijonfninc tl(o tnal of the aatne aeciited’ 
in a antiwxjurnl ca»o M I. T t*' <*•> TIjo ami»o»J i« rntitlr*] to 

laiT an a<ljotirnr>ent <1 >>t* ra»o *0 a« to rnal I4' liim to ai^tirr tlio 
*4»rTior» of a pl<-a j4-f ajiotn to aant* to rreaco for (lie piirpov* of 
erntk^ttmninc the pnmrenit>on.«itne*»o«— l^ir, |» W Jt n 

wii \T AHi; NOT r.oon cuor.vn*; i on AnJorns'MKST — (i) 

Tlie \!a{:ittra1e eannot {xMtpone an inqiiirr fi>t a rrnon not eontoni* 
platiil I T till* aertion for t»«Unoe In* l«*inc !>n«\ « itli eTeciitire work— • 
1? \\ n M (I’t Tlie fact that the aeni^etl «rant» time to encaer an 
ad>ooat4« ami prepare hti dcfenio* la net a inif!inent rnii*o for Biljoiiriiinc; 
a trial in ordinan raw^ thoiicli in rompliralr^I nnd liit^enlt ca«ea on 
aiiiournment mar I>e f;ranl<Nl on that cronnd — 1 L 11 R 270 lint »co 
1010 P W II It rite<I at>n»e I'll AMier** the prcx'eeiliiic^ hare horn 
ro>iipI<'te<l aKaln^t a pn^niHr the 4|4 h-i«ioii of the (n«e ^IiiniM not l>e 
ilcftrred on the ('nniiiil that the priiicipal ofTeiulerv Iinio not l>cen 
appreliended— 3 W R iCr I/et> 21 (1) Where o numlier of persons 

are arcuvnl of harinc eommitteil an ofleiirt* tin* ahsentv of <401110 of 
thorn not a rea^onahTe raii^c for ii<i)niirni<i[; the into the 

emit of the rest nho hare nppeami l»ef«ro the Afacistrnte — 1 L R R 
C/f Cl) The alxenee of a fo-neriised aiiil the ilcsirahilits of a joint trial 
are not KiifTicient reasons for tho further p4>«tpoiieinent of proceedings — 
49 CAL 182 

STAY or CRIMINAL PROCnEDIN'CS PENDING CmL SUIT* 
— Thire IS no hard and fast rule (hat a criminal case should l*e fitaved 
pending tho disposal of a ciril suit from which the criminal case has 
arisen or with which it is intimately connected — 2 Weir 415; 1916 
P. W. R 8 Tho institution of a civil suit is not a valid ground for ad- 
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journing a criminal pro'^eciition, although the issues and evidence in the 
tiro cises ire practicaJh the same— 2 A L J 747 But each case should 
he dealt nith according to its own particular circumstances , and to avoid 
a regrettable conflict of decisions hetucen the Cnil and Crimiml 
Courts, tlie criminal proceedings should he st-ised pending the decision 
of the ci\il suit — 1916 P II 8 If the object of prosecuting the 
criminal proceedings uliile a cuil suit in relation to the same matter 
IS pending l>e in realitv to prejudice the trial of the cuil suit or to 
coerce the accused into a compromise of the civil suit on terms to ho 
practical!! dictated In the complainant the "Magistrate should as a 
general rule postpone the criminal pioccedings, till the disposal of 
the cnil Slut — 2 W cir 415 

The "Magistrate Ins a disciciioti in such cases to adjourn or 
continue the criminal proceedings If the "Magistrate on a consideration 
of all the circumstances exorcises his discretion and either stass pro 
cecJings in the criimml ca«c pending the disposal of the suit ir 
declines to do so tho High Court as a Court of Besision will not ns a 
general rule lutorforo with the evercisc of such di«cietion— 2 Ileir 
116, 1 H C B GO 

• CO?TS or — riic wonU “on such terms ns ’t 

thmhs fit’ empower Criminal Courts to allow tlie costs of an adjourn 
meiit— 1004 P B 20 01 M L J ICC 2 P L 218 Tins section 
clearls entitles a Court to award costs of adjournment to a parts who 
have loeti put to uiinccossars expenses hv an adjournment on the 
application of the other pait' \ judicious exorcise of this power 
Mould haio the sfToct of prevcnling mam useless adjoununents — 23 
VIjL 207 Thus where the uccuscil ashs for an adjournment to which 
he js not entitled, the Court mas inahe an order of adjournment con 
ditionnlh on his paMiig the costs of the other side — D C M N IP 
Tl M Ti T OOG But it is improper to direct the accused to pns 
the costs cf adjourniiicnt vtIioii he applied under Section for a 
transfer— ion V M B 8 

\n order for costs smII le made onh in tJ o e cases wlcrc the 
rire mnslaiKcs arc exceptional and where for some reason or nmithcr 
tho irdinnn esersdns inetlml of coiiduituig criminal cases niiist Itc 
depart'd from — 12 B^^^ 2%l No order for costs should l-e made 

Mlicri tic n<I|'>iiriim< nt is iiKTilahle and then is no other altrrnatiM 
Thus where tl c nfcti < d i>cr«oii Ik iiig nl nit tl e Court capiiot proceed 
witlithcense ami is Ikuind to odjoiini the henrii g itwoiild1< cntinl' 

•s 1 1 osc 1 to tl I spirit • f tl is •«rtn II if tl « "Magistrate und< r Mich eiretim- 
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stinces pa<s«;cs orders nwartling costs in iddition to tlit order for the 
arrest of tlie accused hj warrant — 190G I* It G 

Siimlarh, where a rasp n ndjoiiriicd oniiiR to the ahseiico of the 
complainant on tlic das fixcil for licariiiK tlio Court has no power to 
order tlio accused to pas the costs of tin ndjoiirnnicnt 20 I L J 280 
This Section docs not appl\ to proccedinss in appeal, and there- 
fore an order rcquiriiiR tho appellant to pas the costs of an 
adjotirnment is improper and «//»« irres — 1019 1’ It 29 

\GVI^ST MHO-NI COSTS MW UK AM VltDl D —The costs are 
to he paid h\ the parts appUiiiR for tlie adjonriiinent , where a crnninal 
case IS taken up on a Pohco clnrgcshcet filed on information given 
l)\ a prnatc person and sncli person ongaces a ^ nkil and mo\cs the 
Court for an adjonminent owing to the ahsence of tlie Vakil held that 
an order for costs cun Ik \alidh made against that person on granting 
the adjournment prasod for c\cn though he ma\ not 1 c a complainant 
under Section 200 since an mforinant is a jierson recognised m the 
Code as initiating criminal proceedings as much as a complainant acting 
under Sec 190 — 33 "M 1/ J 3GG But where the prosecution is wholly 
conducted b\ the Police and the adjournment is asked for onh for the 
convenience of the Police, tho complainant cannot be ordered to bear 
the costs of the adjournment — 24 BOM L B 3S0 If an adjournment 
takes place for which the complainant is solelj to blame, then an order 
can be made that the complainant should pa\ an% costs which mas hare 
been incurred by the accused for the adjournment — Vnd 

REAlVIsD — Bemands to ciistodr should not ordiiianh be 
ordered under tins section without first recording some evidence t© 
show that good giouiids exist for leliecing that the accused has 
committed a non bailable offence — 11 N I R 162 if tlie offence is 
bai'able the accused should be admitted to bail and not remanded to 
custodc — 8 C M N 779 

Mhen the accused is at first brought before a Magistrate and 
remand is desired it is not necessan to go fnlh into the charge, it 
IS ordinarilj sufficient to show bs the evidence of a Police officer that 
thev believe that the accused is concerned in the commission of an 
offence and on such proof the acensed will he remanded to custody 
If the accused is again bronglit up after a remand and further 
remand is asl ed for some direct evidence of tho guilt of the accused 
should he required to justify the Alagistrate in ordering for further 
remand and with each renjaud the necessity for the production of 
evidence of guilt becomes more strong — 6 MAD 69 36 174 
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(2) The offences pumshahle umlcT the sections of the 
Indian Pedal Code specified in the first tiio columns of the 
tahle nett folloicing may, uith the permission of the Court 
hefore which any prosecution for such offence is pending, be 
compounded by the persons mentioned m the third column 
of that table 


Offence 

Sections 
of Indian 
Penal 
Code ap- 
plicable 

Persons hr irhom 
offence max be com- 
pounded 

Yoliint'iriU causniR hurt hy dnn- 
tienms weapons or means 

324 

The person to trhom 
hurt IS caused 

\ ohiiitanU causing grievous liurt 

325 


Vohintarih causing grievous hurt 
on grue muj sudden proroca*. 
tiini 1 

335 

Ditto 

Cinsme hurt In doing an net soj 
rashlv and ncgligentlv as to 
eiulaugor human life or the 
personal safetx of otliers ( 

S37 

Dtito 

Causing grievous hurt bs doing 
in act so nshh and negligenth| 
as to endanger human life or the 
jiirsoml safot\ of others 1 

338 

Ditto 

Y mugfulh confining a person fori 
three daxs nr more 

IlS 

The person confined 

Yroiigfulh confining a person in' 

nio 

Ditto 


•urit 

or cnmunl forex m nt 
tojnptuiK wronRfiillr to confine n: 


projiortx 


inisapproprntion ofi 


tlientiiiK i 

flimtinc o person nliose intcrcslj 
tlir offciidir ms Iiornnl In»j 
or In Icijnl (ontrnrt to protect I 
Clientini: Ip\ pcrsnmition I 

Cinxfin^ ami (Iishonostls jfuIiicinRl 
cloli\crx of propertx or tnc. 
nnkitic aUpr'itinii or ilcstruc j 
tioii of n vnliiafilo ucciintT 


40T 


|T Jic person nssniUcd 
or to uhnm tho 
force tens used 
1 lie ounor of tlio pro 
ports imsappropnn- 
(rd 

flic person elioTtod 
Ditto 


>Ti'cliicf ks injiirs to work ofi 
imc'itinn lis wroncfnll' dirort ' 
mg anlcr nhon tJic nnl' loss nrj 
ilimngc rnnsoil js loss or damnRc 
to a prnxtc person | 

Tlniue tr« 'pass to rximmit nil' 
oiT. me foil cr tlixn tl efl> pniii«li«' 
nt If* « itli iiTiprisotiim t t J 

t’»ii j a fnl‘C tn le or f rojM'rt' 
inri 


nn Ditto 

120 Trie person clieated 


iTIio person to ivliom 
the loss or dninnce 
IS rnnsed 


* The f erson m posses- 
sion of tile house 

,«o '(’•'“'■'I lipmi 

‘ - We person to ir/iom 

hiss nr inpirs is 

I nnse 1 1 \ sm h n‘e 
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OtFence 

1 

Sections 
of Indian 
Penal 
Code ap 
nlicable 

Persons br whom 
ofFence mav be com 
pound 

Coniiterfeitinp a trade or property 
mark used ba another 

483 

Tlie person whose trade 
or property mark is 
counterfeit d 

Knowing, selling or exposing or 
possessing for sale or for trade 

nr jnamifacturing purpose goods 

marled aitli a counterfeit trade 
or properts mark 

48G 

Ditto 

Marrsing ogam during the lifetime 
of a liusl and or wife 

494 

Tlie husband or wifo 
of tbe person so 

1 ttoring words or sounds or 
making gestures or cxiiihiting 

am object intending to insult 

tlie niodest\ of a woman or 

intruding upon tho privacy of a 

woman 

1 509 

Tie woman whom it is 

intended t > insult or 

wliO'S pnsacs is in 

truded upon 


(1) IVlien •^n\ offence is compound'ihlp under this 
section, tlie abetment of ‘•uch olfence or 'll! 'itteinpt to tonimit 
such offence fuhen such attempt is itself an offence) nns he 
compounded in like mnnnor 

(4) Wlien tljc per«on nho irould otJienri*-p be competent 
to compound an olTonce under this section is under tlie a"o 
of eiphteen \ears or is an idiot or a luintu, am person 
competent to contract on his behalf ma% irtth the permission 
of the Court, compound such oITenre 

(5) "When the accused has been committed for tnal 
or when be has been con\icted and an appeal is pending, 
no composition for tlic ofTenre sli-xj] te alloacil aitliout tho 
lea\e of tlie Court to abiib be is committed or is the case 
lna^ bt before mIiicIi the ippeal is to be beard 

a 1) 1 Ihgh Court ortntq in thr rxcrci^r of tt« pmrrrz 
of rcMOo/i tiru/cr ^ •/>'? may nUoxr any prrxnn in rninpoumj 
niiy offrorc irjitrh hr i« rntufitnit to tornpinitx} ntnJrr ihit 
section 

tfl) Tbe ( nmposition of in offiiue under tins «ectinn 
shall !ias« the t ffei t of ui acqiiittil «»f tbe ac<ueed tnth trhotn 
thr oftnirc In* hrrii cotnpouittfril 

(7) Xo ofTc nee <liall 1 h» rompoundod except a^ jmnided 
bi tbi' -«“< tion 
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CHANGE — In •juh section (I), the offence imcler section o')S 
i P Code has boon added, lu sub-section (2) the offences under Secs 
d43, 346, 357, 403, 417 418, 419, 420, 430, 451, 482, 183, 48G, 494 and 
509 I P Code lia^e been added Subsection (S \) Ins been nenh 
inserted and tlie itahtised words in subsections (4) and (6) liavo ab'i 
})ccn added Tbe cliauges are of minor character and no reasons 
liai t been particiilarlv stated in the Bill 

MITHDRA'W.IL \ND COMPOSITION — h withdrawal (See 
24®) must be by intimation to the Magistrate holding the trni, 
whereas in manj cases composition can he effected without permission 
of the Court A withdrawal is permissible in a summons case whereas 
most of the componiidable cases are warrant cases A withdrawal i'' 
the result of act of one party onlj, namely the complainant without 
the consent of the accused, whereas a composition presupposes an 
arrangement between hotli parties and implies a consent of the 
accused— 21 OAL 103, 20 C W N 1209 Permission to withdraw 
can be gnen onlj to the complainant, whereas the right to compound 
an offence does not alwavs belong to the complainant--14 MAD 371 
On the withdrawal of a complaint the >fagistrate can award comptn- 
sation to the accused (1883 P R 24), but compensation cannot be 
awarded when .a case is compounded— 1883 P R 19 

A Mcgistrato has the option to permit the complainant to with- 
draw or not, hut if the offence is cotnpoundnhlo without lenic of 
Court, and a petition of lompromiso is put in, the Jlngistrate is 
bound to give effect to it M hethcr a petition (ego petition prnMiig 
that the case bo stnicl. off the file) is one for witlidrawal or compromise 
IS to bo judged from the fact wliethcr the accused consented to it or 
wot Whotc vt appeared tliat the accused had never consented to the 
compromise of the case, the petition was not a petition of conipronn"* 
under this section, hut one of withdrawal, and the Magistrate’s 
refusal to permit withdrawal, and the Mibscqiiont proceeding" 
resulting m the trial and eoiiviction of the accused are not illegal— 
20 C M' N 1209 

requisites or CO^IPOSITION — To mnslitute a valid csini- 
position, there must Irc Mime arrangcinent between tbe parties 
settling tbeir dtfforenes"— 21 C\L 101, IPOO P R 0 .Mtliougli « 
composition nl-o signifies that the |*<i>on against whom tli' offeiue 
• has iK’cn mmmilted has r<<<is«d soni* prnlifiratinri (wbell er of a 
j runinrv rb i iet« r or i»tb«rwi«e> ns nii ifulnrrnunt for bis ilrsirinC 
tinlr^tnii frcii n proMUtnin — 21 (’\L 103 still tl o pas-ing of •tirl 
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<-»)n ulrrntni)! or i.rntil < itum is imt nlsolntoh iicoo'Sir\ to ifTnt i 
\alil <'oiiii><i»itii)n — !*■ '(i 1* ll \ii<l It M not noovsir' lint tlio 

on •idrratioii slioiild I' «f n iiioiirtin rlnmctcr — M \I) ^MO 

lo (onstitntt II Mitnl omiposiiioii it must njiiioiir tint (lio fnrtios 
More froo from iiiHikiko of .im I ind rnil «rro fnlli nw iro of flicir 
ri'j'ortno riylits — *J1 (*\1, KM 

Till r iminTsitioii m>\ l^c liiidcil in (oiirt or cnit of Court Tim 
omipositioti rontrmjilati il )i\ tins so'ttoii is not litnitod to nets done 
II Court — 'I'l M \I) njG iin offoints etMiineriiteil in snl> sretion (1) 
tnii Im rompoiind* d ont of Court ninl in snrli i iscs if a composition 
IS proveil the Mnmstnti must ciio etfert to it ind rTiniot proceed 
x\it’i the Inal — 0 's I It 

A\in\ 01 I h\( I < \\ 111 ( tIMI'Ol \1)M) — I'nd. r this 

bcction n case mas Irf* cumponndnl at aiis time liefore the sentence i* 
prfiionined thenfore a |><titi>ii t (oiiiproiiii*( fil^d 1>\ the parties 
«hpii the pnieiuM 'ns nitnill' l>e«n «ntten should he accepted — 
1) C\L MO 

Ojirur* fiMi Ilf fiimi" ui ilfil <rr»i Iff ,r riimiUtu\f — \n offence 
call 1)0 conipoumled eioii 1« fo-e a c li irtte of tlie offence is laic] in Court 
In the person injured \ti offence can he conipoundetl opart from 
the cjuestion "lietlier a elnrce or complaint has been laid before the 
Court or not and there is iiotliiitc in this section to succest that n 
eorposition of an offence to lie s ilid must he effected onh after tlie 
accused is hroiij^ht before the Court \ composition made to present 
a case coming into Court is just ns much a lasvful composition undei 
this section ns one made after the case has come into Court There 
arc certain offences, honever (su1>-sertion 2) "hidi can be compounded 
onl< nith the permission of tlie Court and the operation of the 
composition is nccc&sariU suspended in those cases until the Court 
sanctions it— 41 MAD 685 

PROOF — Although the prosisions of tne Contract Act mas not 
appir, the proof of the nrraiiceinent must be similar to that which 
the Court requires for the proof of ans agreement ssliich is m issue — 
21 CAL 10*1 The burden of proving that the offence has l>een 
saLdls compounded lies upon the accused — 21 C\L 103 

Vroof as to fnrtum of rompasttion — MTiere one partv to a 
compoundable criminal case alleges that the case had been com- 
promised and the other resiles from the compromise and denies the 
same it IS competent to the Court before "hich the case is pending lo 
take e'ldcncc roncerning the factum of tlie alleged compromise anil 
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decide vlietlior a comprcmise had ii. fact Uen arrived at or not— 3J> 
ilAD 94G, 41 3IAD 685 

THn OrrENCr. AtUSX be C0MP0UM)A.BLE —Before allon- 
ins a comnosition, it is the dHt\ of tlic "Magistrate to hnd upon the 
e\iclence that a coninoiindahle offence has >eon coniinitted If the 
ei ijoiice discloses a non-compoundable offence the Alagistrate upon 
a petition of coniproi’ii<-e cinnot tioat tie rise as a compoiindable 
one, and allnu composition — Batanlil 699, f BOM L B 718; 
20 Cr L J 552 (Pat ) So aBo the Mngisfrite has no juri«dictioii 
to allow composition of a non compouiulnblt offence on the ground 
tliat it would be better for the romplaiiiaiit to cempromise and that 
the accused also desires to compromise and it s prolnble tint the 
case imgfif in the end turn out to le a cor poupdabf'' offence — lOOT 
P M B 34 

MVOISTItATE MUST \LLO\\ COMPOSITION — If the ofTenco 
is rompoiindible without the permission of the Court, ami a petition 
of compromise is nut in the Court is bound to illow composition and 
has iio option hut to allow the offence to bo compounded — '1 A W N. 
236 He iH i ot It hhorts to call noon the parties to adduce further 
evidence that the rise Ins been compounded— -IC BOAf L B 939 It 
is his duts to accept the compromise and to dismiss the case and acquit 
the accused lie is wrong in ordering the petition to bo put up on the 

record 3 C W X 322 \ compromise cm not be refused on the 

ground that the imstir tn whose qunrrcl the sonant (cninplannnt) was 
inj ircd refuses to gno his pcnnisstoii— 17 O C 02 

If a charge is friniccf m respect of a ronifjoiindaWc offiiKO md the 
jiiopcr person files i petition of c<mipr«inisc the Magistrate cniinot 
alter the charge into one of « noii'Conipoundable offeiuo to present 
ronposition lie? must gne elfcct to the nctition and icquit the accused 

IPI } j» i{ oo if the o^fciuc III respect of wlncli the coinplnint was 

iiind • is an offence c< iitixmiulnblp without the Icacc of the Court and 
ft petition of conipronii'c is put iii the "'rngistmtc is hound to gicc c fleet 
ti the petition nnd acquit the ncciiscil, non tlmiigli b\ mistnUp he had 
ir* iitinncil ft non conipouiitlnl h off« iicc lu the siiiuinons scried upon the 
fte,,i.(.]-2 ]■ I, T ry72 

If tfi< off' lus is cfimnoHiid «i I" it rn/ic he eornftronti»(d eren 
tlniighthi e^^f hnsle. iiMut up h\ the Polne — inr\L "'1 

M flO (’ V'* f BOI'M) — rii I lice of hurt c nil lx »» inp iiiiuh d 

fit Ic l>» tin { < r on to w horn tii* hurt is rnus« d — 1 5 \ Tj T 167 Thn 

end MV of smh { * r'on fthat i^roii thing iii eoii-t luenre of tin hurt) 
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cannot conipoiind — 2 Weir 418, 37 \LL 419 Where hurt was can>-cd 
to three poisons, and one of them died siibsequenth , the rcuiaininc; two 
cai not rompro iii't the oiTence as regards the deceased — 31 ALL COG 
In other words, where tliere arc several complainant, one complainant 
car compound tlie offence committed against himself hut not the offence 
committed against otliers — 27 C W 163 

The offence of defamation can he compounded onh h\ the person 
defamed, and not ht another person aggrieved In the defamation 
Thus wlicro a charge of defamation for imputing unclia'-titi to a 
woman is instituteu on the complaint of the Iiiishand tl “ huslnnd 
cai net compound the offence — 2t ROM 151 In such a ca-c the wife 
Is the oiil\ person who c»n cntiinoiind tlie offence md she ran do so 
without til'* fonsent or cien against the will of her hiisli iiid Hut if 
the defatiiators matter w is piihiishtd n th the intention of injuring 
the reput ttion of hath liushiiid ml wife ami the hiishaiid instituted 
the tximplamt then no one except the liushand could compound— 11 
Ar\D 171 

\n offence under soctimi 49^ | P (’ <an hi eonipoundid onli hi 
the hushand of the woman Tl oiigh a <ciiipli.nit of thu offeice imi 
1)0 made hs am ]iersoii humg (he care of the woman during her 
hush lids iilsimc (section I')')) still such person ciniiot rompoiiii I 
tlir iilhnte and an iccpiittal l»»scd npoii siuh composition is illcgal- 
4 L\ll L .1 I H 21 Cl L J 120 (L\n 1 

\ clia'geof ( rn 1 i al ire^piss rm l>o lonipouiidcd h\ tin pcr'oii 
wl ) IS III actual puss< Sion of the propirtx trespissi 1 upon iin 1 h> 
(and not tlie juridi o possessor) i' iIm person wh i can hrmg the tsmt 
|>I 1 lit III respect of tin olfciiK Ollurwisi «« iiiiL.lit Invi the 
jiindicil [iiississor (r / .1 triistt I ) ■•rosoriitMig for I niiiiii il tri s|>as. .iml 
the utuiil possisMir csiiiipiniiidMig tin offence a n-iill whirli coilM 
nciei hill tieoii csinti iiijd iti d 1»\ ll« I»< gislaturi — “ I II It 42* 

\ tiuiior I imi't imnpoiiiuJ in < tli i < — Js'H |* 17 f ut iiinh r 

sill i ( 1 1 m 1 I) It I in I c loinpimioii 1 u illi ll i jk ri iis.iuo if tl (‘ iirt 

In Ik jii rs.in coiiiti lit to isuitr 1 t < ii •■•hall •! tin niii r 

rUlMI's-slON OF (’Ol in — in n-sjut I tl . r ff. ms s i . uti .ii< 1 

m III s.iti II 1 1 ) II, I 1 1 nuiss) 11 . 1 till I «»uri i' i m i-ssan f, r «< • ij>rn. 
nils,' iml i<> (xtiiiin is thtnf r« iitia' ars to U 1 I > tl 

<\u*irt lor Its . a I sioii— "i M VlJ 4 •) ixixH m J< r cint I'l, s 

Till itiom.l 111 sills, cti 11 r.»- I \ \\ ^ IM* t \ )\ \ In 

ri s,, SI t if I ('• ex's n fi rr« 1 t I in siil sf«tion (2l t! e j** rni *1 m i f t* e 
Court Is at s, hit, h i ssirx an 1 s,h|, is i i, ran I • t 'j t< 1 < t Ir 
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l)^ the Court and not l»\ a Polue offitei Giantintj permission to 
nithdinu is a iiidicial ict and c ii be ‘»\eieised onU In th“ "Nfagis- 
trate u Police officer is not competent to entertain cn application for 
the uitlulraual of a compluiit — ^Rntml il 91 

In ta«es falliii" under sub section (2) it is tlie d^lt^ of the Jlnp- 
istiate to decide whether lie mil or mil not alloi a compromise and 
the responsilulits rests entireK mtli him Unless the offence is so 
sorioii'' tint jninishnieut is absolnt«,U llocess^^^ the "Mafiistrate uonld 
iioll esorcise his disci etion in aKomnp: a composition ^lliero the 
AJafiisti ite refused to iHow comiiositioii without sufficient I’ason tlio 
Hiyh Ccurt in re\ ision illowed the compromise — 21 Cr L .7 

(L vn ) 

Under suh section (o) when an appeil is pendiiiK respect of the 
offence, it is the Appellate Coiiit alone winch can allow the composition, 
the ruling in 2 VLL 339 (under the 1S72 Code) winch hold that no 
olfcnce could be compounded at the Appellate stage is no longer good 
law ^\hcn an appeal is ponding the permission of the Appellate 
Court is itecossan, e\en in r-»spc<t of o/fcnces whicli are ordiinri)» 
c ninpcnnul ihlo without the siikIioh of tbe Court 

iVruiMnoM by Ilifjh Comt iit JViisuui — Tn 32 ALL lol lOOt 
P L II 2 j 2, 17 0 C 92 It Ins been Ih Id that the High Court as i 
Court of IlcMsioii < m oscrtise all the powers of an Appellate Court 
mid i III grniit pormi«sion to compound in ofTenre Put in 17 A L J 
If, 7 (7 ALL 127 11 A L J U IS A L J 771 1918 P R 
nCAT. Iin IP L T I'** IS C A\ N 1212 nml 19 AI AD GOl 
It IS hid down tliat an offenn cniiuot le allowed to be compoiindod 
when tlio ( iss- comes before tlu Hijtb Court in TUiision when the High 
Cnirt Is sitting m itln r ns a Court of Ormniul .Tiinsdutuin nor ns a 
Cotirt of Appt d 'I Ills latter >m» lias imw h<n rindcrctl ohMilcti l\ 
till lu w snb'i rtioii (7 A1 of tins st( tum whiih « sprissh gi\« s tlif High 
Court till power to ullnw jomp isiltoii iii Ri^ision 

I itmf >«,/, oi "»i liflji iJ — A\ bi II tlu ml list d was i linrgMl w ith and 
«oiiM(t<d of mi oir< nee romnoiindable without haie of Court and the 
roimctiou was nvrrscd on appeal niid retrial ordered nml the crun- 
j hinmit olb tmI to « imp uiml tlu east it w is In Id that no jx rim«sion 
if ‘lu Court wns iie(< x. iri fi,r tlu nmp'fsilio* — 9 A I< T 7J I 

ftCCCirtrUNf, KI A^-ON — lAlun nlhwing fofrTf.oxTtinit Ufob r sub 
». ru iTi (2i tl Ma 'istrat* ‘b tiibl 1 rn ll» r •• nl I i' r* iisou for i,riiiitiiv 
rtioii sii tl at if an npp«nl is prifirnd tl Appellati Court mu' 
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I*? in a po«ition to jiiiIrp wlictlicr the di‘rrrtinn liai 1>ccn p^oporl^ 
o\( rri«r<l — 1 Jj 11 I{ tlT 

?i:TiTiox nr comphomim: cannot hi: \viTHnnA\\x — 

\M cii tlic parties litre filw! a petition of compromise, tlier cannot 
nftArwartU lie allowed to willidrnn- the petition and to insist upon tlio 
nso Ih’iiic tried —,n M \T) PIO, .1 C \\ X .^22, m C L J. 2.’C 

‘'ril^FCTlON (Gl — Irijinffof — When the petition of composition 
is put III. the ^Iacl«tratc'a fole reniflinitij; diits m to record a formal 
order of aeqiiittal and set the accused person at lil>erts — 1911 P. R 
2^ The Macistrate is 1»onnd to Acr]iiit the accused he acts illcf't'll' 
if 1 e pn'Ceeds a ifh the trnl and eons lets the neeiised — 2 Weir il8 Am 
son’inec that he mas pass *tihse<)tieiitK is illectl for the romposition 
of .III offence liis the effeet of an acquittal — ( \ W N 2 jG 

The Hich C<uirt in rcsision can set aside an order of acquittal 
passed on a petition of compromise if there has hecn material irro* 
Ciilants— 7 8 L 11 COO 

Coin/iensofion —Compensation can lie awarded under Section 23(1 
only when the Ifnqutnife himself acquits the accused after trial IJiit 
a composition of an offeneo has tn itift/ the ctTert of acquittal and no 
trial M held an<l therefore no compensation can ho nirarded irhere 
the offenre is compounded under this section— 1898 P R 10 Ratanlal 
937 Proceedinss under Section 250 arc inapplieahle to a case where 
the act used person himself has hr acreement with the prosecutor, 
arrired at a settlement and lioen a parts to the enmpoundinf; of the 
offence— 10 BOM B R 1050 

EPFECT OF CO3IP0S1T1ON — A composition has the effect rf 
on acquittal and not of diseliarco and is therefore a complete har to 
the prosecution of tlie accused for the same offence — G S L R 284, 
1910 P 1/ R 22 Tlie Alacistrate cannot after composition institute 
proceedings against the accused under Section 437 (non 43G) — 4 A 
M N 13 A composition has the effect of barring not onlv a prose- 
cution for the same offence, hut also for a cognate offence based on 
the same facts — Ratanlal 619, or for an offence involred in tJie former 
offence which has been compounded— 17 C W X 948 But the 
compounding of an original charge is not a conclusive answer to the 
cliarge made against the complainant under Section 211 I P C — 11 
CAL 79 

AMiere there arc sereral accused persons, the composition of an 
offence with one of them has not the effect of acquittal of off the 
accused persons hut only of the particular accused with whom tlie com- 
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position took phce — 41 tUD 323 , 46 BOM 346, 1 LAH 169, 19 
A L J 374 Tills IS non made clear b\ the words “with whom the 
offence lias heen compounded” nenly added in subsection (6) In 
Calcutta and Patna cases nhere a compotindable offence was committed 
1)\ a number of persons and the coinplunant compounded the offence 
nitli onh one of tliom it was held that- the effect of such composition 
nas to compound the complaint not onlj m lespect of the person uith 
uliom it was actuallv (.ompounded hut also in respect of the otlier 
persons, and the composition operated as an acquittal of all the 
accused — 7 C ■\^ In 17G 1 P L T 32 2 P L 1 581 This view 
IS no longer correct 

The compositiQii effected under this section Mould be a complete 
b\r to a cnil suit for damages — 6 S L P 284 

346i (1) If, in the coiirae of an mqiiin oi a tinl 
Procedure of Proiin liofoio a Ma'jivfiato in un {li«!tli(( 

rial Macistrate ui cases inesi(lenc\-foaMi«, tin 

uluch lie cannot dis * 

po e of CMn<'n (0 ijipo ii to liim to aann uit a 

pitMimption tint tlii ta«e is one wliu)i sliould ho tind oi 
loniniittcd ioi tnal In some othci Mafri^tiato in spoil (li<»tiict 
lie shill stu inoceedinjfx and sulinut tin c no, uitli i biipi 
Kj.oit ( \])1 iininj." ifs nituu, (o un M i"isti ito fo nlioin 
lio IS suhoidinift OI to li otiui 'Vhpisfi ite, lininpr inn- 
dotion. IS the Distiict Mapjstrato directs 

(2) 'Jlu "Nf i/isti it( toulKim flic < is< 1 - suhniiftcd nii\, 
il -o (inpoMCKd, citliei tr\ the rase himself, oi refci if •'o 
atu Mujrisli it( Mihoidinate to him haainpr lunsdirtion, or 
romimt the mu cd lot fiiil 

MiMN Ai *^ 110111 ) piinciin i npir ni/8 

CTION — ipjiln itioii <f thi> vntion Mould he nctc—ars f 
in *lo lotir « of I roi tdoi^- Ijcfi ro » aiiit^istral it sliouhl traii'pire 
that tie (iir«iH< foiiiiiiitted i* ippiniitlv 4»iio ulinli the |inrti{iilnr 
Mnu'strati l- III t niiip t«nt to tra or otu in mIkIi it i| (lears that lie 
I insiiiu «n p r‘nnnll\ inn n sUd ”5 1 ) « r m hit h he i>. (h elarcd 

tilie otherMi-c inniriipt tt nt to «I al uith (St v |sj jt57) — I‘iin*rj 
(2) I’rcM f of ! rrn ut r f i ir/» » i ^ iiii^t a j i r on lu i ii < <1 1 < fort a 
aln^i-triti Mill |U•>tl^^ I I' takii iiitHii mil r thl^ Mtti ii— 1 1 t 
\\ N AO 

ni ^\I■n - Miui trit. fii N tl it h I is lo jnnfirf, / tti tr» 
n ta»‘ I s! Ill 1 n I di*< 1 ar^« tl e j rt ii«»d I nt *1 nil i n < < * <1 under 
, \\«ir tea Tf tl« <flenre Mitlun lu juri«<lutinn In 
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proTpoil iTi tlip orOinnrr and if it i« n nso, mmmit 

to tlic ‘Jp‘»ions, lio nppil iml Milimit tin* n*>p iindor tins section to n 
nil rrior Mnci'lrntP — 7 C \\ N 1^7 

(1) \\ lion tlio oridoiiro di»rlo^s rtrcnnMfnnm of aiigrninlion, 

•nliirh mVo tlio ofTonro one rociiir-iWo Iit n superior triliunn], U 

I ociimov tlio <lul\ of tlio tr\ii»c ^I'lRistrato to iko tlio proper procednro 
for sonthne tlio nso to the liiRlior Cmirt — IT I10^^ V)? No trihunnl 
onn proporls rlutrli junsilx tion 1>\ intoiitioinlh ignorinc facts nliicli 
nn' I tlio otTonoo mils I'o^jinT'ino l \ n Iiislior trihunnl — J ^\cir 121, 
*1 W U Tm, 21 M \1) G7‘> Thus nlufo n thofi is nrcompinicd with 
TioVnoo It I o<t*uios T ns4 of rohliors ulnoh is hoinnil the jurisilictinn 
<f i sooonilils's Mni,islrftt« in<l 'Udi Macistnto rnimot icnorc the 
fin of \iolonoo mill trs tin « i*« nv oi>< of tlipft onh — ‘2 ^\ctr 420 

'simiHrh ni Miiiistrtti is «iiiitli<l to <iit iloun nn olTonco from 
th t whuh Is «st«hlisho*l h\ tlio iikIoius id order to cito lumsolf 
stitiniars luri'dirtion — 1 (’ I. II Itl -“t ( \L IHO 11 C VIj 216, 
*27 CM. "K1 » ( M. 1« 

/ r iiniu I < f fl nn// f ne. os'.irn i . t ilUtinl — It Is not llloKll 
for i Mn^t^tmto of the 2iul or Ird <Inss to frnnio n cliirRe cten 

tho iqIi It tin tuiH of fr'iiuMi;; tlio tliuriro ho intended to submit the 

< so to n suptrinr ^Ill^;lstruo or to the Disinot Mngistrato — 1903 U 

II 11 ((r P C ) 51 On the other hind if the inferior Magistrate 

1*011 Is the ease to the superior Magistrate, without framing ti charge, 

the superior Migistrate taniiot send Inok the ease to the inferior 
Magistrate, with direotion to prcpari n <hirge uiulor a particular 
soetion — llatanlal 4^ 

POMTll 01 Tlir SI PI.RIOll MU.I" ril VTF —The superior 
Magistrate to whom the « isi is sniiniittoi) ina\ eitliei tr^ th'* t isp 
himself or reftr it to an\ sutrrdinutc M igistrate or lommit tht 
aciused for trial — 1> AIAl) K16 It itaiiHl >>l But lie his no power 
t ) si nd the ( ise had to the Siiliordiii ito Mrgistratc — 15 51 VD 840 
1 f he tnis the case himself he must tr% it i/o » < t f he c innot com u t 
the itcusod (Pii evidence recorded In the Magistral'* wlio suhmitted tlio 
Oise he must hear the eiideiio'* ifresh i ailure to do so \itiat'*s the 
wli'-le trial and the fait thit the aciused did not want the witnesses 
t"! lie recalled and consented to rds iipcm the evidence of tlie suh- 
mitting Magistrate does not cure the illegality — 1903 P L II 01 
5r L 5\ 40, 1903 P 1. R 106 17 1. \\ 217 The special provisions 
of aCC 350 do not apply where a case is suhmitted under this section 
by a subordinate 5IagLstrate to a superior Magistrate — 1905 P L R 
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91 , 5 P L W 40 The laxr requires that tlic Judge b\ whom the case 
i> to he tried should himself hear all the evidence of the nitnesse-> and 
form nn opinion of their credibilits Where a case partly heard bv an 
interior Jlagistrite uas brought La a superior Magistrate to Ins own 
file who then recorded the rest of the evidence, and then passed a 
decision on the whole evidence, the conviction was held illegal — 2 N 
P H C R 1G8 If however the accused is not prejudiced In the 
eiiJeiice not being taken afresh, the High Court will refuse to set 
isiae the conviction — 14 \ W 200 

Put if the superior "Magistrate to whom the case is submitted 
cowmifs the case to the Sessions, instead of trinncj it, he need not take 
the eiidence afresh, hut ein commit tlie case upon CMdence recorded 
h\ the inferior Alagistrate— 12 C W N 116, Ratanlal 472, 12 N 
L R 140 

347t (I) If in am inquiu hefoio a Mag’i'sfnto oi /n 
am tiial licfoic a hefen* 

tnmV,’,cSm.nl''of It nrpeiis to ]lim it 
qum or trial, Magis- am of the jnoceeduigs tint tin 

ho''comm,ttcd''" >- <>"<' I'" 

the Court of So<5Mon or TTiffli Court, niul 
if lie IS ompowoiod to commit foi trnl, lie ‘slnll * • * 

(ommittlip icctned uiulei tlic jnoxmons hcreinhefore con- 
tained 

fi.’) If such AI igistt itc IS not cmpowcicd to (oininit foi 
tml lie shill inofocd niiih i iS '140 

Cfl \>Gr — The words “stop further proceedings ind” nceiirring 
111 *he old section between the words “shall’ md “roinimt” hue 
Itcn omitted lu the Crimirml Procedure Code \nnndment \rt 1^’^ 
“This ainendinent is designed to hrii >4 *^eetinn 117 into line "ith 
‘-tction 20^’ — stn/rc iriif /»/ Olfrii nut /'rM»iis (101 1) 

I mb r tlie old 1 iw there wiis a ronflict of ojnninn ns to tin im m 
ini' * f tlio words “-toji further proeeediiig-, ' In Uatnnhd 97" 1" Cr 
I 1 701 (M \D ) niul 16C\I> I® a Acrs restricted iiu ining his Ixeii 
I iie<l to tl ' e words The words hue Icen interpreted to imnii 
tbit lu seam ns tin Mngutrate eoiisiders tli it the rase is one wbieli 

I ii^bt to Ix trieel 1 \ tl • Court of ^Session In slioiild nt oiiee stop ah 

{ re din^s ainl tl e n niid there eommit the rn«e to the Sessions e\«n 
tl ti_li iieitler tie witness,., for the |»rO'» eiiti in ln\e 1 ex n rro » 
e srnii • 1 II rile 'b f' >“• witnesses Iimi Ish n e x iii iiie 1 In eitl • r 

, , , tl I 'er of a ^!Hglslrnt• lo n nke es niinitii < nt iii eb r tl i' 
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section IS not subject to the provisions of Cliapter XVIII, and the 
Magistrate can coinimt oien though all the CMdtjnee on either side has 
not l>oen taken — Ratinlnl 975 

But a more reasonable construction has be“n guen to tlie words tn 
some other cases Thus m a Ihtrma case, the words ‘stop further 
proceedings’ base boon interpreted to mean that the 'Magistrate should 
stop proceeding with the Case as a ttial, and instead commit the case 
to the Sessions, and in tins committing, he should adopt the procedure 
laid down in Chapter XVIII These words do not enable the Magis- 
trate to shorten the proceedings and tlien and there pass an order cf 
commitment TJio words ‘‘under the ptoiisions hereinbefore contained” 
show that the Magistrate must make Ins proceedings conform to the 
precisions of Chapter XVfIT and that before he writes and signs a 
committal order the proM«ions of that Chapter must be carried out 
niid he must not conform to the mere passing of the committal order 
under section 213 — OL B It 120 It was not intended bs this section 
to enable tbo ‘\tagistrato to depriso the accused of anr of the right 
conferred on him h\ Chapter Will — 15 Cr J 3G0 ("MAT)), and 
UM order of commitniont made without taking all such evidence as the 
accused was prepared to produce liefore the Magistrate is imalid — 
20 \lili 177 20 MiL 201 

This latter sicw will now prevail as a result of the present amend- 
ment which has deleted the above ambiguous words in order to remove 
this conflict of opinion 

PROCCDURE — It IS not intended bv tin-* section that if the 
Magistrate finds that an order of commitment is to be made under this 
section, proceedings uiulcr CJnptcr Will are to be commenced <le 
imio— l5Cr L J .106 Of > 2 \LL 910 therefore if the Afagis- 
trate has alreidv completed the evidence of the complainant and liis 
witnes..cs it IS not necc-sirv for him to take that evidence afrc'li 
On'v in respect of the rem.miing proceedings the provisions of Chajitcr 
Will should be followed — J \IX ‘>10 

‘‘Ol (iHT TO IIP TRIbI> — ‘^e notes under section 207 for the 
nioTiiiiig of tbese words 

If in a case some of tbe accused per-ons are charged with an 
offcnco winch ought to be tried hv the Court of ^^ession and the case 
against tbe otlier nccnseil is a summons case nbicli tbe Alagistrate ran 
trv and ndequntch punish it is not illegal for tbe Magistrate ‘o 
con nnt of/ tbe accused to tbe Sessions — ^21 Cr L J 701 (^inj) 
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‘ BrrORE SIGMNG JUDGAIERT — Tlie commitniaut can be 
imJe if the ]«clTnient has not been gnen or signed After signing 
ludginent no Court other thm a High Court slnll alter oi review tli'' 
sane except as provided in sections 369 395 and 484— 1 B H C R ^ 
7 B H C R 67 B 61 6 W R 70 17 W R 2 21 \A R 40, 

1 1 C IL 42 2 ALL 31 7 ALL 672 

Commitment inav 1e made after framing a charge — 1 CAL 495 
y 348. (1) Wlioec ei IiTv mg’ I eeu conv irtetl of on oRoiire 

Tnal o! pecMn. p„ unclei rinptoi \'1I ot 

vioiislv convicted of Cl'OptPi XVII of tlie Inch ill Peinl 
"S"°Sam1ffaiT’'or™ro * lnt[ iLoninent fol i tpira nt 

Po^■t^ iliree \eois oi nptvoids ogoin ucu-pd 

of om offeHt e puiiishoble under of js iifJj 

impiisonnient foi o term of three veois or nptriids, slioU 
i/ tJio Mfigi^tratc hcfoie uhom the co e ;« peiuhni/ /« 
ihni their on fiijfirtcnt inoutuU foi covnnitfinij the oicn^ed 
ho tninniited to tlie Court of Se-Mon oi Huh Crnnt is tli' 
iiUA lie, iinle*^'! the Aligisfnfe / <oiv)H{in( to tut th( 
Cff«< 0 ) 1(1 IS of opinion tint Ju cm hiinself ]i \n idt pnfe 
sentence if the leeused 1*1 coiniofed 

Piotided tliot, if on\ AligisJiitp in the di fiul li is Iren 
iiivisted jiowers iindoi sprtion 10 tin ( is( miA he 

tronsfened to him instend of heingr cominittrd to the Court 
of S( "ion 

t_?) 11 ]k n omi ptifon n <oiinniiftil to tit f oiiil <f 
\i tuin or Ihiih C oiirt uwltr sot- (ilion (/) it 7 ofht 1 iiii ' 
otnnrtJ ynixthi nith hiv> in (hr muiu tinpiirt} or (nnl <lnll 
hr w I iloi hf cniiiiniHril, unit <* fin Muqi'<l rote ihohiii t/r* ^nrh 
ofhtr ptr*ov under •rction J/)9 

t !1 AN(»I III' wi rds hnve inn nddcil 1 v s, p OJ f 

til ( riinmiil I’roitdurc Cwle \nn inhnpnt \«t L'M 

// //r » / » i//n ; tt < »r» 1 x I — Hu 

nn i lin nt 1 »N 1 m rii I'le « 11 tl ♦ tin « f s, tntiJiinni — / / >f ^ 
Hr ^rUrl ( r 1 Otrr ./ J >jr 

• h r I ] rlri f t li 1 (I r r itr — * \A» I n\« llltr' Im t d tl K nil ' ^ 

»i it t<» in It ' It ir tJ It tN (I ^ II t I frrf pki r tl 

t , .iiN* » iitt n • Ml n I IS n I If h I < i<i I < t 4 i j < tt iit to trv — 

Hr J t f ( . ' Otrr f /I** 
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In tlic pronto tlie n'ord* "anr AfaRUtratc in the district ’ liare 
l»ccn siilistitiitcd for the words * tie Histnct Macistrntc occiirring in 
the old vortimi The ntnciulinrnt is inoroh icrlnl 

B SI CTION (J) — ‘ Tilts finiiso provides t) nt nli’n mi person 
H r« inimtted tn the Court of Sossion under Sre am other person 

nee ised joiiitli wlinm the Mncistrato lelieirs to he Riiilts shall be 
smularh rommiltcd Identical tmtlneiit mil thus he accorded to all 
tlie 'icru'cd — ^tniri irnt if fif/cc/s mil Jlruini (101-1) 

•si-CTIONS ll** \\n UO — If the Airiiscn! is nn old ofTendor the 
Masistnte should act under this section and not refer the case to a 
siij •‘nor Mapi tratt under section "ll^i — -2 A\eir4J't That section does 
not ij I Is to a case nhere the accused is an old ofTender — 4 L B H 
2s2 If a Alacistnte instead of proreodiiiR under this section 
irroneoiislv sends up a case under section U*) it is open to the District 
Magistrate to take the ca«e on his own file or to transfer it to some 
otlicr first*cla«s 'MaKistrale— 2 Weir -122 

PnOCIDlIir —The Mncistrito must first of all determine, 
cither as a prehminan matter or at am rate I efore framing a charge, 
whether there has hoen a precious eonnction if prexious conviction 
Is proved tl e 'NIagistrate will then have to consider whether in the 
circimistnnces of the case hi« pouers enable luni to trv and pass 
adequate sentence If lie thinks thev do not permit he should not try 
but commit the case to the Sessions (Imt he should not discharge the 
accused) if thev do permit he mas trv it himself If he commits the 
case to tlie Sessions he ought not to find the accused guilts but should 
merelv frame a charge under section 210 and commit the case for trial 
under Chapter III — 39 MAD 652 

COMMITAIFNT NOT IMPFIIVTIAF —The words unless 
coiiMcted did not e^ist in tic Code of 1882 or the earlier Codes and 
therefore it was imperative on the Magistrate to commit if previous 
comictioii was proved and he ronld not trs the case himself — Ratanlal 
704 But the 1808 Code gives a discretion to the Alagistrate to try 
tlie case himself if he is competent to pass adequate sentence — 2 Aleir 
422 Ratanlal 70 

POW I RS OF DISTKICTT MAGISTRATF —Under the proviso to 
this section if the District Magistrate is invested with powers under j 
sec 30 tlie rise mas he transferred to him instead of being committed I 
to the Sessions In such a ea«e the District Alagistrate need not try | 
the case ih noro He can under section 350 act on the evidence I 
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alrend^ recorded by tJie Migistrate nbo transferred the case See 
notes under sub section (3) of section 150 

If tlie District 'Magistrate considers tint the case should le 
committed to the Sessions, he sliould limiself commit, and not send Inch 
the case to the subordinate 'Magistrate uith a direction to commit — 
0 M \D V7 


If the District Magistrate commits the case instead of fii/inr; it 
he can, it seems, act upon the evidence recorded by the subordinate 
"Magistrate, and need not commence with the iiiquira tie nnio Sec 
Rataiilal 472 and 12 C "W N 13G cited under sec 34G 


Pro''edure ailicn “Mag 
istrate cannot pass sen 
tence sufiicienth sea ere 


349. (1) WJjetietei a ilag’jstiate of tlio second oi fluid 

class, JitMug ^uiisdiction, is of oinnion 
.iftci lioanng tlie cMtlence foi tlie 
luosocution iml tlie ntcused, tint the 
accused is guilh, and that he oupht u> 
lecene a iiiiiiisliinent diftorent in kind from oi moie spten 
tinn, that ■uliicli such Magistrate is empoweicd to inflict, 
01 that he ought to he re(|Uired to esoi ute a iioiul uiidei 
*•«{ tioii 10(i, he nnj lecoid tlie ojunion ami suhinit lii« jiio- 
ceedings, and foiward tlic accused, to tlie Distnct Mngistnte 
o" Siib-diMiional Magistiate to whom lie is suhoidinate 

(i-/l) 11 hen inorr accused than one an hnnt/ trud 
iofjether and the Matjistiate eonsid<rs it neiissari/ to proned 
under suh-sfction (1) in regard to any of suih aeeused, hr 
dadl fonrard all the aieuscd uho an in hi\ opinion yuilty to 
the Distnet Magistrate or Siih-diiisionol Magistrate 

( 2 ) The Mngistl-atc to whom tlie pioc iHidingv me sub- 
mitted maj, if lie thinks fit, examine tlie jiiities and lodill 
and examine am nitiie>s who has nlreid^ gj\eii eMdcnre m 
tlie ( x‘'e, .111(1 ma> (all for and take anj fuitlim oMdeiiie, 
and shall pa«is such judgment, «!enteiue or oidei m the (ii**'* 
ns he thinks fit, and ns is according to law 

I’niMded that he shall not iiiflut a puinsluiKMit more 
»e\ere than he is empowered to influt undei .Se<tiiiiis 32 
and 3 t 

CEIANOE — Suli-iicclion (1 \) hn» liocn nihicd li% the Cnnunnl 
Priwidun Ci>I» Vniindnunt \(t in2l Tins t- similnr to mib so« tmn 


i 2 ) I f ’‘Cf tiou IJS 

\T'ri irvTION OI s| (TIO\ — TJi pn U'lon-. of tins .irtinn fir 
»til ert to tff Iirtui'iuis of »*« (!*• li « n fi r» ti li* rc 


Stc 34'>] Till null ni rr.iMisM riconiirni T.'il 

fi 1 il *i ’J n' rt l»f fi «r< nl-')*** •! oiil J rririnit 

! n 1 1 1} <• t « III I>r • 'll** An 1 «til mit tJ « fi*«' to tJ «' 

‘>i| T f 5 f n— J \\<'ir 1-^ J I- H II 

1 1 « I r I'lff I T« muI-tJ n t! I* on t» iinMiit^ I t«> r tri*' 1 
.III r anil — t 1 || H :‘7 

IMIIHINd H» — IW . n rrfr,- 

<>i 'i it f »<-<T I nr tlirl »la«* 'lAi:i«lrAtn ran n'frf \ fr*t rtn 

Ml l ». r J rtr, t to fottsit iJn ra«n lit Ift tl l« «nrtlf>n — 7 

\II. 4n 

Tt I» ‘<vt inn «I rot AlitI nti.n «ni IP"! rji of Ma^ntriln* to tcflT 1 
I f( r I ic! » r I tiiit't r ot t it || |t 

J r fort t It trit mrv \\1 ntliof a r*«o f j^t t to I*, rrfprrr 1 tO 
tl < •itii.-n r ^t»ct«lr■<Tn r t t «» tin timrpti n nf tl< •i|K. 

»>i In Ate ^tA 2 l»tratn ai 1 tto t)i.tri t ^IA^l»tratn o>t t nt iliri'rt tlin *tit>- 

' riliint»* Maentratn t i «» i 1 ii|> il < r*.o iji .Jrr ttii» .onti «ii If I o *n 

I i» « r li^r i» > Ift • r«r.-» J U« »r I.*" 

Tl Iff m titr rtn If tffrrtr I Tlin ni»n ran Im rpfrrml to til** 
l>i trirt VACi'lrntr f f tl n MAC«»t'^»tn t«> wlmm tlin trfprrinc Maci* 
ira’r i« Atil.'irtliiiato and to « > oil nr >lAC«'trat«'— .'I'* IIOM 

WHfN ( W III. M\I)K —Till* *rrtton nutliorne* 

a re f» trnco to tlir m; m ir Masi*trit<* wlipn tlip Mil>ordmntc MacittrntP 
<* n*idpr* tl at tlip np<“«i*r*l uliould rrmre a MiTcrcr spntfnc*’ than ht^ 
lmp*«lf I* mnipttpnl to mflint If Ibp punnhmcnl which tlic «ub- 
nrdmat* Maci'trntc I'roposcd wa* oti<» which he htm«olf could inflict 
the rtfirciicc wa* impropcp and tlic Maci'tratc ulintild him«olf trt the 
I V \\ N ^\hp^ a cav. wo* *cmI to the District Mncistratc 

not liCtauKC the refcrrinj; Maci'tratr wa* not competent to pass a 
fcrere sentence hut on the ground that it was adri*nhle that the 
matter aIioiiM Ik* dealt with h* the District Mncistratc it was held that 
the transfer was neither under aec H*) nor under see 1&2 and there- 
fore tlio conriction made I»* the District MoRistrato was dlega\ and 
must l*e set aside — 12 ALL 66 

The suliordinatc Magistrate can also refer tho case if be is of 
opinion that the accused ought to lie required to execute a bond under 
sec 100 

rOMFRS AND DITIFS OF REFERRING M\GISTRATF —If 
the siiliordinatc Magistrate t^nds the case to the higher "Magistrate for 
seicrer punishment he ennnot convict the accused, the contiction and 
sen*^eiice are ro'ened for tho higher Alagistrnte The referring 
Afagistrate is required to state lus opinion onl\, but lie cannot convict — 
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—2 428, but this is no longer good !a\i m \ieu of the fact tint 

section 3o0 is now amended does not ^ppIy to tniisfer of proceedings 
under section 349 See subsection (2) of section 3o0 

350. (1) A^lienetei im Migistiate, ‘iftei Imiiig lieaul 

Convirtion or com '""J the wliole oi lin pilt of 

mitment on evidence tlxe eMcleiice ill in inqiuiT oi i tiiil 
partly recorded hv one . t . ,t 

Magistrate and parth to exeicKe junsdiction tlieiejn 

In another nnd is succeeded In motliei ATig-isti ite 

■who Iins and nho ei.eicises such ^uiisdiction, the Aligistnte 
so succeeding" mat act on the eMdeiice so lecoided hv his 
piedecessoi, oi paitly lecoided by his piedecessoi and paitiv 
lecoided hj lumcelf , oi he ma\ le-suiumon the witnesses ind 
lecoiumence the inquiiT oi tuil 
Piovided as follows — 

(a) in anv tiiil the k cased imj wlien the second 

Hagistiate commences hi'< pioceedinpfs, demind 
tint the witnesses oi aiu of tlieni be le-summon 
ed and le-heaid 

(h) the Higrh Court oi, in cases tnecl hv Magisti ites 
suhordimte to the District Maffistrnte, the Djs 
trict Alagistiate maj, whether there he aii ai>jical 
01 not, sot aside anv conviction passed on evideiue 
not wholly lecoided bv tlie Migisti’ate bifoie 
wliom tlie coiiTiction was Iield if mich Cmiit oi 
Djstiict Alagistiatc is of opinion that tlio acr used 
has been nmteii illv pie]udi( ed (liciebv , uid ninv 
ordei I new ninniiv m tiinl 

(2) Xothing in this nee turn njijilies to ( isp<? m wliidi ])»<> 
ceoduigs have been staved under S ^40 or tn trJiirh inituff’ 
ini'/v ho} e hern nuhmittrtl to o superior 
^rrtinn 310 

■J 0) ir;. cn n rntr xg irnn*Jtrntl xtxnhr thr proimon^ <f 
thfg Cnilr from onr M(it/i*tratr In ntiolhrr Ihr fornu r *haV hi 
thrmnl to cco«c in crrrr/«c jtiriuJti Itnn tlurrin niuj In hi 
iiirrrr//rd hi/ thr Intfrr irfthxn ihr inrotxti} / of nuh i/rtio/i H) 
CIIVTsOr — Tho italiri'CHl »ord« Iinre Ikreii addl'd I V M'clion 0> ''t 

tlip Criminal Proredtiro Co<le \» tndnuiit \rt 1923 The rouvrin* ar*' 
ntated Wlow 

VIIISCIPI.F — TliP neral jmcula is tint a ravp must I>p dr 

Cl Ir 1 Ir tie "Magutratc wlo le-ird tie < ti Icnry— V U it 4lli 
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Qr 118 19 Cr L J 057 (N VG) Dut if this principle his to 1 e 
stnctlv ohscr\eil it follows that in eierj ca«e of transfer, the succeed 
inp Alagi'rtrate will base to tn* from the beginning all ciscs which have 
been partlr heird l\ his predecessors in office and there will ho endless 
delay in trials \nd this section is olmoiisly intended to meet such 
eises — 20 CVL 870, 19 Cr Ii J 6 j 7 (N VG) In view of the frequent 
changes in the office of Alagistrates the Code provides speciallv that 
a ■'figistrate mil pronomice pidgment on esidence recorded bv his 
predecessor, or parth recorded l>v liis predecessor and partly Ij 
hiiKself— 3 MVD 112 

APPLICATION or ShCTlON —(1) Tins section applies to an 
inquirv under section If)" with a view to taking security to keep tlie 
J>eice therefore w here a Magistrate lioliling iiiqiiirs iiiulor section 1(1" 
js transferred after the evimmation of some prosecution witnesses and 
IS succeeded In mother the person called upon to shew eiii«e win he 
should not give securits mas insist upon the re summoning and re 
examination of those w itnesses—~l C L R 152 The person proceeded 
against under section 107 is in the position of m accused person and 
lie liqs the right under section liO prosi<o <o) to haso the witnesses 
recniled and resummoned — II M \D 510 

(2) This section is applicable to proceedings under section 115 
AMiere in the coiw<e of such proceedings one Alagutrate is transferred 
the succeeding Alagistrate can act upon the evidence already recorded— 
13 C M N 420 37 CAL 812 Contra— 23 M R 62 

(3) This section applies to inquiries pichminars to commitments 
The succeeding "Magistrate cm commit the case to the Sessions on 
evidence recorded b% his predecessor in-«ffiee— -31 "MAD 40 30 ALL 
315 

(4) This section would eii le a Alagistrate to tr% i rase in which 
his predecessor has issued a process and granted adjournment but has 
Teconled no fride/irr— Ratanlal C-i2 

(o) This section does not apph to cases tried bs PenchoR of 
Magistrates— 23 CVL 194 18 MAD 394 20 CAL 870 2 LAH 237, 
22 Cr L J 511 see these cases cited under section 15 Fven the new 
section 3-30A does not apply where one Magistrate of a Bench is 
replaced hv another tliqt section contemplates cases wherein all the 
Alagistrates constituting the Bench have heard the proceedings 
throughout See notes under that section , 

(6) This section applies onlv to Alqgistrates but not to ‘*essions 
Judges A 6e sious Judge ts not competent to prououoce judgment 
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on pvitlonce recorded In Ins predecessor or on e^idenc® partlj recorded 
In Ills predecessor nnd narth In liimsolf — ^21 R 47, 1864 W R 32, 

a C E T 50, 3 AIVD 112 7 C P L R 1, 35 \LL 63 Econ the 
coi Sint of the 'teemed tcould not eniWo the Sessions Judge to do so 
arid c 'ilidate such procedure — 26 BOAI oO 23 "W R 50 1890 P R 1 
(7) This section refers to cises where one Afagistr^te is succeeded 
In anothei ‘Magistrate and does not appls where the Afagistrato 
remains the same and his official designation u nier-'h changed Thii» 
wlicic a Head Assistant "Magistrate hiciiig almost completed the trial 
of a criminal ease was appointed to th-* office of a Deputs '\ragistrato 
m another place in the same District and the case was hroiight on *o 
his flic to tlio litter pi ice In order of the District '\ragKtrate he could 
prmed to tr\ the case from the point at which he had armed as 
Head \sst ■\fagistrit'' prior to his Iriiisfor to the post of Depiitv 
igistrate and the accused cannot diinand under this section that the 
tri 1 must le commeuced dr ii«io— 22 M \D 47 

(4) This section does not appU whrr'‘ the District "51 igistrnte holds 
fiinlur iU(|Uir\ into ii ‘case niuler seetioii 417 (now 136) In such ft 
eis» he imist hold the iiiqnm dr i to and cannot reh on the evidence 
rrciirdtills tin "vri^islrate who prenoii'h tried tlie casc^G \LL 367 

r tU U E R 19s 

•' m CCl 1 D1 I) — \ lihtril loiistrnetion si ouhl ht put upon 
the proi isioiis of seitinii 350 Mhcrc on the iliath of a Afagistrate 
iff!poHCf< 1 lijidcr s((tioii 30 the T>i'>trift Mattt'tfite Icing tlie onlr 
r( mainit g Mn istr ,tt in the Di tricl h n itig pm\« rs uiuh r that sortioii 
tod upon I is fil, n « isc whiih M is 1 1 1 ll • tried M thodinised it M’s* 
lx 1 1 that iIm Di'trif t 'Magistrate mu t 1 e regarded as lini ing stirrceded 
til ih n a» il 5Ingi Irate w ithiii tl e meuini^ < f this sertnm — 10 Cr L J 
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l«'ronil (lic »lacp of trial, im«l cmtiot tfan«forni tlip trial proroo*JinC< 
into an infiuirr H ranroUation of tho cliarKo— ^t\I) 
iincc tlip Mirrcpilinc ^laci'^ratc cannot canrol tlio rliarcp, tlio ordor 
ttil>»ofinrntl\ p««»rd lottmc off lli** amnctl m one of nrfimttal anti 
not of di«rJiarcc— 2 L \V 1211, .W 

Jf n trial i« oi*'’! rmcel tlr !•« tlic •iir«oo<]inc ^Inci'lrnlo, iir 
n n\t ol*'rr^r all tlir prr»rr^l»>ro of llio trial, anil rnniint on’it nin pirt 
of tlie promlnro W lirrr in a i/r roro trial, tlio Mnci'trate omittel 
to cxantno tlip prn»mili«m («Iio Iiad alrndi l>oon rxnniini'd 

1>\ ll r priTodinc Maci'lralo) liit alleiwoil tliem to lio rriK'^Tainiiioil 
1% tic I'tf'iic'' It v,i» lnM tiint (l>o Iri-il tia« not in due niinplinnit* 
mill tliiv M-<iiin mill micI t to <■ -*1 a«iili' — li (* \\ N H* 
^iniiUiK wleri tie ^Il1L.l*t^at^ )ia>t<lii>4 «Iie dr iii.n. trial men It md 
ot rr to tl e nr-i iiM <1 i) « d< |>o->iti<iii <•( th«* pro'eriition n stiit''«c<> Ins oril- 
c»l lx tlie pniailine Ma; i»tr«te» tli<ni,^|i lie allnuoil them to lx cric>»* 
extTnuml tlie pnm-ilure x«av held to lie illegal — L 1) U '>2. HIO 

P. W n 1C, 22 Cr h J IP «l.\n ) 

Ilhmi VN^rKU Oh M U.lsTIltTKTO HP OIIK.IN M, PUCK 

— Prfore the mnrliision of the Inal the trxinc \lDttixtrate tra** triii*» 
ierred Therciipon the rate wax tranvfericd to tlie file of a anperior 
Ma,:i«trale who 1a,:ui to trx ii «fe men* \fternnrds the oriBiiml Mnsix- 
trate «as rolfini'firr<<l to In'! oric'nal pl.tce. and the xnpenor Mngiv- 
trate transferred the laso to him mtli n direction to proceed from xxherc 
he had orij{iM.dlx left it U nax held that the inferior MaRistmte must 
trx the case i/e fi/u<;. and cannot proceed from xxhere he had oriRinuIle 
left the o.ase hee.iiise .ill that had taken pUre hefore the inferior ^latii— 
trate ori(;inalIx had lieen ‘.nptrvedxd — 20 tV L J C.18 (PVT ,, 
3 ALL 5C.1 

PIIOVPO ('ll — Jh'iht uf IceiMrc/ — I'ndcr proviso (n) the arrii«ed 
has a richt to deniniid that the xxitnessc'* or anx of them shall he re> 
surrmonetf or rt hoard Tltc po/iex <if the fan !•» that .an aecHs'ccf sfrooW 
tie able to ilaini {\ ri,iht not to he conxicted bx a AlaRistrate xxho has 
not himself heard the whole exideiiio — 3 L\H 115 The accused can 
exe'cixe Ins ripht under the proviso hi) iii case of a fnnf onlv, xvh"re a 
preiimiiiarx ineiinf lefore commitment is transferred hefore frame of 
cliarce, the accused is not of riclit entitled to a trial dr noi 0—32 ^fad 
218, 1003 P H 1-1 ProceediiiRs in a warrant case before a clnrcc is 
framed are nierelx an imji'iry and not a trinl, and at that etaire a 
Alagistrate is not I oiind to adopt the procedure laid down in tins prox iso 
— 32 "M L T 81 This proviso does not apple to an inquire under 
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«echoii 115, consequcnth, n Magistrate lias pnner to proceed vitli tlie 
inq ur^ of a cTse under soc 145, nliere a portion of tlie eiidencc lias 
lietn recorded In liis predecessors, and ho is not hound to start pro- 
ceeding's de notfi on tlie application of the accused — 37 C L J 12S 
The proper time for the accused to ask for the re summoning and 
re-hoaring of the witnesses according to this proviso is as soon as tlie 
tiial commence'^ before tlie aecond Atapjistcate and not vvUeu the charge 
IS framed — 3 Lab 115, and the trial commences oiih nhen the accused 
appears Before lie enters appearance the accused is not hound ♦ > 
mile anv application (through a pleader) for the resummoning a**d 
ro-Iicaring of witnesses — 25 C\L 86! "Moreover the accused person 
must himself claim or u live the right '\Miere' a case was, transferred 
fmm one 'Magistrate to another, and during the arguments on the 
transfer application the pleader for the accused stated his intention 
not to have a dr nnio trial in the Court to whuli the case was tratis- 
ferrod, and enl»seqnentlv the accused doniamlcd a trial dr twio, it was 
hold that there was no waiver of the right midcr tins section ami 
tint there must he a dr no}n trial— 10 Cr L J 057 (iNiig ) 

Tf tho exercises Ins right of re suinmniiing tiu witnesses 

for the prosecution and thev retract thoir former statements made 
hilnic the preietling "M igistnte those former statements caniint ie 
treated ns oviclonce in the c iso — 1 I,ali 11" 

The Afugistrate is not hound toascortim from the net used whether 
ho uslics to exorcise the right conferred h\ tins proviso Tins set linn 
confi rs tilt right on tlie incused to deiiiatid niid does not proscribe that 
the ‘Magistrate s|i ill ask tho ntniscd whether he will o'scrcise the 

right or not I’ 1! B (I*^!^) 151 The "Mogistiiite is not hound U> 

have the atciiscil 1 rouglit In forc» him to nstcrtniii wlictlior he wishes I*’ 
fxo-<ise tins right — 18*^1 1* 11 6 \n omissinii on the part of the 
■Mi'istrito to iisk tho iccusotl nhothcr lu wants evident’' to Ic ro- 
honnl IS a more irrogiilaritv , rnrod bv sir 517 Tn (iniG) I" 1! II 2nd 
Qr lOS and 2 I. B 11 2*s7. Ivowtvor it hns been hold tbnt it vs iwcis 
sir* for the Mngistrato to .ir(|iintnt the* ncciistd uith tbo fact that ho 
IS . iititlid to Invo till w itfiossts ne ilhti and n i xainiiii d 1 hough tb< 

Ivv tlt'os not il'tdotoU roqtiiro tills to 1* thou this prot -’dtiro should 
1- f«.l!.-v.,I as a rmtf r of pr,cti«*— 2 L II I! 2-7 

Hot if tl < art used w nuts tin ovkI lit o to Ik n In inl tht Magi strati 
rmtit rt <1 nil i< n't tie trid— '* I< 1! 11 and tl« r* fii'id 1' ll*' 

Mngi'tnti to ill *o would In an ilhgalitv iiirtiratlt l>v ■<o 557 — 

I'liip n \ 2*. r\T ‘■'si 
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PROVISO {f») — A District MaRistrate can under proviso (?>) set 
isitlo a conviction passed Lv i first class JlaRistrate m tlio District, 
tliough no appeal lies from his order to the District Jlagistrate — 
0 Dorn 100, 12 C\L 173, 7 ALL 853 , 8 MAD 18 

SUBSECTION (2) — The procedure laid down in this section docs 
not apph to procccdiiif’s staled under see 346 — 1905 P L R 91 
Thus whore a Mapistrate tiMiig a case was of opinion that the 
accused deserved a scsercr piinislimont than ho could inflict, and 
stTved the proceediiiRs and submitted the case to the District Mapis- 
trate under sec 310 it was held that the District Magtstrate could not 
convict the accused on the esideiico recorded bs the referring Jlagis- 
trate esen tliough the accused did not want the evidence to bo re- 
heard — 1905 P R 25 5 P I W 40 In such a case the accused has 
no power to wane thoir right to a trial rfr noio and the failure to 
hold n trial dc noio is an illegshtv which vitiates the whole trial and 
IS not merclv an irregulantv covereil bv sec 537 — 5 P L TN 40 

Tins subsection 'is now amendeil further lavs down that the pro- 
cedure of the section does not apph to sec 349 prior to this 'itnend 
ment it was held that the superior Magistrate to whom a case had been 
transferred under section 319 could act upon tbe evidence already 
recorded bj tbe subordinate Atagistrate— 2 Veir 428 Tins ruling is 
no longer correct Under tbe present amendment, tbo superior 
Msgistrato must bold the trial th note 

It appears that tliere was a liented discussion among the members 
of tbo loint Committee as regards tbo amendment of tins subsection, 
the lion oflicial members being in favour of the 'imeiidmont and tho 
ofTicial members opposing it ‘ Our ooUesgiie Sir B C Alitter pointed 
out tint in regard to sections 316 and 350 tbe general principle is 
recognised that n Court wbirb convicts an accused should ordinarily 
act upon evidence lioarU bv itself ind suggested tbe adiisabilitv of 
applviiig tbo Rsmo principle to esses coming under section 319 The 
officisl members of tbo Joint Committee wore of opinion that a xlis 
tiiiction should Iw drswn in the case of section 319 inasmucli as under 
tbjt section a Alagistrstc who is competent to trv tbo offonte has 
beard tbo whole of the prosecution evidence and has formed bis 
opinion thereon vrl cross iiiuler section 3IC a Magistrate who finds 
tbst be bad not jurisdiction onh beard part of tbe evidence The 
official mcmliors also thought that if the provisions of section 3-V) wore 
to l>o applied to cases under section 319 tbe latter would probablv 
liocome inoperative ns M jgistrstes would prefer to dispose of cases 
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themselves and pass s\hat in tlteir opinion was -in inadequate sentence 
rather than run tlie risk of having the cases re lieard The non official 
jneTihers uere of opinion that in those circumstances section 3JD might 
be repealed The Committee, howeser, as a mIioIo agreed that tliey 
TTonld not be justified in making such a drastic alteration in the Code 
until the point had been specifieallv put to Local Governments and 
their opinions had been iniitcd Clause 02 has, therefore, in this 
respect heen left unaltered ” — Jtejiort of the Joint Committee (1022) 

/ SUIISFOTION (3 ) — Transfei of proceedings — Subsection (1) 
applies ohere the Afagistrate is transferred from one place to anotlicr, 
the case remaining in the same Court But does that sub«cction 
apply ulicre a case is transferred from one iVfagistrate to another 
under section 528, the Jfagistrates remaining m tlie same post? In 
other words, does that subsection applj to transfer of rases as well, 
or IS it confined onh to transfer of Magisfrates onlj ? There was 
some difference of opinion under the old section ns to this 
question In the folloning cases it has been )je)d that this section 
covers cases uhcre proceedings are transferred h\ section 528 from the 
Court of one Atogistratc to that of another because as soon ns a case 
18 transferred from one ^^aglst^nto to another the former * eonscs to 
caernse jurisdiction ’ in the case within the mcamng of this section— 
a-iCVL r)7,10C\L 781, 32‘M\P 218, 1010 U B B 2nd Or 308, 
21 C W N 755, 10 VliL 307, 20 Cr L J 41 (NAG). 12 BUB 
I, T 55, 3 P L T CrO 

The coiitrnrs new hns Iccii held in the fnllonmg rases — 0 \ B N 
J30, 12 C N 110, 1 L B B 301 32 \LL IG, 11 \LL 310, 

1 N L n 187 

T« Tcmosc tUis couftict of opinion siiI section (3) has been nddstl 
adopting the former siew “llicre has l,oeii some difTeronee of 
tqiinion ns to the position when < i*cs are trnusftrrcd from one Ifngis 
Irate to another othirwi'o lli»n from n predecessor to n sijcrrssnr in 
ofTiec Tic nmeiulmcnt prmides that the Hogistrnle from whom tic 
rase is tr iiisfornd shall 1 e doeii ed to reive to liiue jtirisdirtion tiithm 
the iiniiiiu ‘f this mtion — ^fifrnient of 0} jrrts ot it 7lf i* itH 


(lOM) 

350Ai Ao onlrr or /ii/L/mr/if nf n Jluirh of Magntrott * 
ihnl! hr inxalul !n/ rntron niih/ of o 
Cl anges in consli rf ti» ft h/it ftn/ tit t urrt if iji tfir rofitlilu' 
Inti n f f H- I cl es rntr to irfiirh 

the I ft nrh h >/ irJiu h sot ft t rth r or jii f fin t iit it p iitril i • tint u 
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constituted under Ss. 15 and 1C, and the Magistrates consti- 
tuiing the same have been present on the Bench throughout 
the proceedings. 

This section has been adtletl hr Sec 95 of the Criminal Procedure 
■Code Amendment Act, 1923 

In the Bill of 1921, it nas intended to add the following sub-section 
to section 350. — 

“ (4) Ihe provisions of this section shall apph, so far as mar be, 
■to proceedings before any Bench of Magistrates constituted under 
section 15 uherever the Magistrates sitting together in any proceeding 
are not the same as those who trere sitting together at the last hearing 
thereof ” 

In other words it was intended to lay down that if during the 
hearing of a trial, am magistrate of the Bench is absent and is re- 
placed by another, such a change would not affect the proceeding and 
the trial need not lie commenced rfe noio the new coming Magistrate 
will act on the evidence alreadi recorded But this danse did not 
meet with the approial of the Joint Committ'^e who observed "Wo 
think, however, that the new subsection <4) winch hns been introduced 
20 the Bill to deal with the case of Benches goes somewliat too far, and 
we have substituted for it a new section after section 330 which in our 
opinion gives effect to the law as laid down hi tlie High Courts 
Brioflj, it provides that a jndgnient of a Bench shall be valid when 
the Bench is dulj’ constituted at the time of passing the judgment, 
and the judgment is passed by Magistrates nil of vhorn. haie heaul ihe 
proceedings throughout ” lieport of the Joint Cnminiffee (1922) 

For cases, see notes under section 13 


351 . (1) Any 

Detention of offenders 
attending Court 


person nfleiiiliiig n Cniinnal Court, 
although not umlei .inest or upon n 
summons mav he detained by -ucli 
Court for tlie purpose of inquiry into or 


trial of any offence of which such Court can take cognizance 


and wliuh, from the evidence, iiiav appear to have been com- 


mitted, and maj he proceeded against as though he had been 


airested or summoned 


(2) ‘NVhon the detention takes place in the cour«e of an 
inquirj under Chapter XTTII or after a trial has been begun, 
the proceedings in re-'pect of such person s]iall he cominemed 
afre-h, and tlie witnesses reheard. 
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Tins section applies eseii though a trial has actiialh been hcpiin 
In 14 W. R 20, it nas held tlint this section cannot be applied where 
the trial is actinlh bein" proceeded with, liecan-se such a conr«e de- 
prives the prisoner of the opportunitr of preparing Ins defence and 
subjects him to be tried on exidence winch was tahcii before he was 
put into tlie position of a prisoner Tins rnlnig is no longer good hvr, 
liecaiiso subsection (2) provides for the dlfTicllIt^ picsented in tliat 
rilling and requires the proceedings to be commenced afresh 

Tins IS a scU-contanied section and the cognisance wliicli a Afng- 
istrate tabes nndei tins section in respect of an offence is independent 
of the provisions of Sec lOQ (r) Consequent^ the provisions of section 
1^1 are also inapplicalile wliere a Magistrate takes cognisance nndcr 
tin, section — o X L R in 

As to taking cogin/ance against a witness in a case, see notes 
iinuor section 100 (c) 

352. TJip i)lace in avincli nn\ Cinninnl Couit is lielcl for 
thopiiiposo of nKinninc into oi tninp 
Courts to bo open oftonco vJinll lio (lopmc'd an open 

ronit, fo wlni li tlio imhlio freneialK nia^ li.iao across, eo far as 
Oif sptno can coincniontU contain tlicin 

ProMdod Hint tlio piosidiiifr .Tudj?c nr ^rnffistiato mav, if 
lio tilings fit, ordoi at any stages of anv inquiiy into, or trial 
of, anj iiaiticnlai rise, that the public peneitilh, oi ana 
piititnlar pei'son, shall not hnao aeces's to or he or remain in, 
the mom oi hnilding used by tlic Court 

COl IIT TO RH OPrV — Jiiil IriiiJ — This section does nnt neiO’- 
sarili make a trill in n jnil iiniilul where there is nothing to slum 
that ndniittiinee was refiisid to aiis one who desired to cnniiniinimle 
with tlioir friends nr eounsel Rut it is undesirable to bold trial n 
a jail, boeaiise it is difbriiU to get counsel to appear iii jail — I'll" 

V \\ R 21 

The csublife of a (ilioshn woman should be till en behind a 
piie»lnli at a priiate plue wloreslu eau route in the pr<s«nee of the 
atruod oiili, the Jtidi.< taking Mirli pn ( iiitions ns be ran to sceiire 
her nhntits— 2 ^\^l^ HJ 

1 kCI.r'^lOV OI rOMfl OI I ICI R*? — \po1i(< offirer wlm Ims 
iim»ti"nte«l into a r i». si oiil 1 not I'e idlmid to Im pri'iiit 1 1 for«* 

\ 'Ingi'trate wbcii 1< rico'-iN n <-onfi»siiin iiindi In tin nmisfi! — 

\ W N 221 
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CUAPTHK XXV 

Ol TIU JfODL 0> T\KrNG VM» JAlDFNfF IN 

lNQrinJ»s \M»TKnis 

353. lAcopt O'! otlicr\\i«r* o\pro«h proMcled, nil OMclence 
token Milder C’lnplers XVIII, XX, 
.np'rit™™,!? "'"I XXIII .Inll 1.0 talon 
in the pro'-enee of the nccu'sed, or, when 
his peivoml nttentlnnee i< (1i<p< used \Mth, in presence of his 
idender 

“ \LTi F\ini‘NCI. —Tills scrlioii li\s ilown that nil enJonc^ 
••hail hp taken in the preseneo of the neeiised anil it inclmles both 
the evidence for the prosecution as well is for the defence IMiere, 
after all the prosecution nitiiesscs «er« exnnuned the accused 
ahscondotl and the tvitncs«cs named l»v him were examined in his 
ahs-»nce and he nas coimcted the conviction svas field to l>e illegal — 
r It It (m2) 4th Qr lo2 

‘■IN TIIF rilISFNCF or THE XCCrSID —If the witnesses 
are not examined in the presence of the accused the trial is inralid 
and the conviction will he set asid^— 2 N IT P H C R 49 
Vliere a jvirttann^hin ladj was cTamined in a passage screened from 
direct I lew of the Court and her voice could he perfectlv heard in 
the Court and hr the accused nnd he made no objection it was held 
that this esidence was virtiialh heard in the presence of the accused — 
l«-®r P It 41 But /unfonojAiM ladies should not he generalh sum 
moned to appear in Ckiurt to give evidence but mav be examined on 
commission — >1 C\L 20 12 \I L C9 Contra — >5 VLL 92 

IMiere the evidence of witnesses taken in the absence of the 
pri oner at a former trial was read out to them and put m as evidence 
at the present trial it was held that the proceeding was irregular and 
prejudicial to the prisoner and that such witnesses should have been 
subiected to a fresh oral examination in the presence of the accused — 
12 W R 3 «?ee also 9 ML C09 Ratinlal 24 1 Bur S R 399 
The '\ragistrate should not onlv take the evidence in the presence 
of the accused hut his record must show on the face of it that he 
has done so The Magistrate should bv the use of a few apt words 
on the face of the deposit on make it apparent that he had taken the 
evidence in the presence of the accnised — 10 ALL 174 

ir/ien hts personal attendance is dispensed icifh — See See 205 
The presence of an accused person mav be dispensed with on ground 
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of( Ins ill-licalth — 14 ROM. L R. 236 A respectable pnrdanoshm 
woman should not ordinarily he compelled to appear in person in 
the first instance unless and until there is strong hhelihood of tlio 
charge being proved— 1909 P. M’ R. 5, and nhere her presence s 
di>!pcnsed uith, the evidence mav he recorded in the presence of lier 
pleader— 3908 P W. R 20, 45 359 

354. In inquiries and trials (othei than sunimaiy tiiaU) 

. , under this Code liv oi before a Mapi''- 

Manner of recording . , / ., ‘ -r. -.r • 

evidence outside prosi- tiate (other than a I’jeMfleucy jlagi'- 
denej-towns. ti.ito) oi Sessions Judg-e, the c\i(lence 

of tlie witnes'=os .sliall he leeoided in the following; niannei. 

355, (1) In sumnions-caspv tiled liefoie a "Vr-ign-tnite 
Record in summons »ther than a Piesidenej ^fag-ixtinte, and 

cases and in trmls of in (M«es of the offences juentioned in sub- 
certam offoncos hr first ... , /t v , / \ 

and second class Magis- section. (1) of S. 200, clnu«es (6) to (tii), 

both inclusive, wlicn hied by a Magis- 
trate of (ho fiist or cocond tiass and in all pioeeediiigs under 
S. old (if not in tlie cour'O ot a tiinl). tlie ^rngistinio slmll 
ninho a lucinoianduiu of (he substance of tlio OMdence of each 
witne-x ns the examination of the witness piococds. 

(2) Sn<h meinoiandum Hhall ho wiiffen and signed iij (ho 
Mngixti-ate ssith his> own liand, and ‘shall form pnit of llio 
rciord. 

(3) If (lie Magixtiate i*? iue\<*nt(*d finin niahing n nieino- 
, i-andum ax above leqiined, he shall ie(oid the le.ixon of liix 

to do xo, and xh.ill r.iu'-o '>U( !i menmianduin lo be 
inide ill wilting fitim bi*: dielalion in ojien Cmut, and xlnll 
xign the «-.vnie, and ’xmh moTnoiandnm -haU imm pait nf tbo 
ie,nrJ. 

In suiiiinoiix-rfl'Ts, the depo-.itinii mav !«• rrtnrded m tin* fi>rin nf 
n j n tnoraiulnm , but it js not »iM«ssarv tlmt tlio riiciriltd «li positnm 


^b. 

»}M 

1.0 r< ad r 

to tlio ai 

rtixrd 

and nmi'''K>n t 

O do ko ( IlIlTIflt 1"" 

ri .:ir«lt 

«1 nv n fata! 

clofii 1 — 2 

\\<ir 

m 




In 

oaM X <itlior 

than tbokf 

liHtitintHd III 

t]ll^ -( 

( lion tin I V nil ti'o 


I not 

1- n f>>rdi d 

in llio form «»f 

a nil ro 

nil innn 

ndiim . if It 1- jn 

r» 1 

' iirili 

d, ll • <«>nv ii 

rtmn will 

(- Mt 

n->i«b' — l! 

1 ir 

1 !J 


III 

r.f.rr. 

<1 tn III * 

i< tion 

•J'/t If 

till \ firi 

1 tn<d xioiiiiiitrih 


< kill 

'tntn'x of tl 

1 < V id> n<i 

iiiii.l 

Im t liitxi 

JimI in 

tl 1 jtid.;r 11 lit !•« 


11 ax 

tl r ]>Jrtii III 

1 ir« 1 < ntn 

utiod III .‘x’lini 

1 *JM 

|f 'III... in' ' iiro 
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trmi rPC'ilnrlv, in*t«ad nf Mimninnh, thi< action prc^rnlics n lincfcr 
rrclird, .T I. H 11 H 

In pn>rpodinp« ntidor CInptcr XXXVf (tnaititcnancp pmcccdings) 
cTidonrP miclit not to lo rcronlcnl in Mimmar\ trials hut in the 
nmner provided hi this sertmn — 20 CXT/ .'1)1 

There is no proMMon ns to the laitctinco in which the memorandum 
IS to l>e recorded Tint there is nl-o no proiisinn whic' renders it 
illegal for n Nntiie .Secoml (lass Miif;is(rRto to record the memo- 
rrnduti! in h'lifrlish Such a procedure is n mere irrepiilarita which 
doe. not iitinte the trial iiiile>-s o fiiliire of justice has he'*!! occasioned 
— in M \n 2d'> 


I'nder *'ulscftion (2) the Mecistrate iiinst sisn the record if he 
omits to do so the illecnhtx riliates the trial — .'1 P 1/ T *122 


356. (II In nil cdlioi tii.tl liefoin Courts of Se^'ioii ant* 
fothei flmn I'to-Iclcncy 
Reeord in other cases M.ijristt.itc'-) and in nil inquiries 
towJ,'"'' C'iinptci- XII and XVIII, the 

etidenco of each witness shall be taken 
down in vMitinjr m the lanpu.ijre of the Court h\ the Jlnpis- 
tr.ite oi Re*"ioii'. Tudere, or in liK presence and hearing aniJ 
uinhT his pei-sonnl direction and superintendence and shall be 
signed br the }ila{ 7 i«trate or Session* Judjre 


(2) ^Vhen the etidence of such witness is given Tn 
Kridence Riien in riiffll'h the "Magi trate or Sessions 
^"“^hsli Judge mat take it down in that lang- 

gingp avith his own hand and uiiles-' the accused i« familiar 
aritli Kiiglidi, oi the langnage of the Court is English, an 
auchenticste<} tianshitioii v«cJi eaidcnre- in the of 

the Court shall form part of the record 

(2 1) When the ciulence of such mtness is Qnen m any 
other lar\r)xiaqe, not hetng Hnylish, than the language of the 
Court, the Magi^tiate or Sessions Judge may tale zf doicro in 
that language Kith hts own hand, or came it to he taken 
donn in that language in hts presence and heaning and under 
his personal direction and superintendence, and an authen^ 
treated translation of such evidence in the language of the 
Court or in English shall form part of the record 
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(3) In ca<=es in 'nlacli tlie oMdeiice i«i not taken down in 

Avriting by the jMagistrate or Se'=‘iion'5 
■Memorandum nhen Judge, lie sliall, as the examination of 
till Il“f” pioceeds, make a melne- 

Irate or Judge himself landinn of tlie sub'itance of what =nch 
witness deposes, and ‘•ncli niemonndnm 
shall he wiiffen and signed br the Magistrate oi Se'> loiis 
Tudge with liis own Innd, and shall fonn pait of the leeoid 

(4) If the Magistrate or Sessions Judge is pieventcd fioni 
making a inemoi’andiim as, above reqmied he sliall recoid (he 
reason of his inabihtv to make it 

CH^bGE — Subsection (2A) has been added b^ section 00 of tlie 
Crniinal Procedure Code Amendment Act 1923 The reisou is thus 
stated “Section 356 does not provide for cMdence being to! mi dmni 
111 .an\ other langnag© than that of the Court or if the language rf 
the Court is not Hnglish, in Fiiglisli The result ts a certaiti loss rf 
acciracj nlioneicr eiideuce is given in a thud language as it has ti 
he translated into, and taken down in, the language of the Court nr 
in Hnglish The obiect of the amendment is to secure greater nccuracs 
and to avoid waste of time in translation “ — ^intemcnt of Obgrts oiiJ 
JiVomng (1921) 

RECOHD or LVIDENCr —The provisions of this section are 
imperatue, and omission to recoid the evidence in the mode prescnloil 
In this section is a material irregnhirits sufTicient to set nsulc the 
proceedings, 20 -W II 14,lOCr L J 235tPnt),nA -W X U5 
■\\hrre a "Magistrato in hearing the evidence of the complainant and 
his t\ itiiesscs iiindo no veriiacnlar rctord of the ev idenre, the prorrduro 
was held to he illegal— 10 \ M ^ l&l, li A L J 1116 

The proMsions of sidfsiction <1) arc jniperatue ami the (iitire 
eMdence must 1«> recorded fnlh either In the afnpmtrnte himself cr 
In Fomel>od\ ilse under the direction of tie 'Magistrate In the latter 
inie (i f , where the cridence is recordeil In nns person other than a 
■Mngistrnti), the Magistrate shotihl under siihseetion (3) make a ineinii- 
landnin of the eiideiue Hut hiihseftinn (1) does not override tie 
provision of sul>sertnm (1) hut is menls Mipplemontnrs to it In 
other words tl < fart that the Magistrate it making a inernornudum 
of the evohnee do<*s not do »«»» with the iKcessits of the iiuleiire 
lioing (tills ricorde*! In «ome other ofilct r of the C<mrt M In re n 
^^agl»trale iti n j rorttMing iiiul«r *c<linn 111 iuith<r rerordol the 
erilcnec fiillv III hn own faml, i or cftu»rtl it to 1-' lectuded iulb 1) 
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any body else, but sinipb nnde a memoraiidiiin of tbe evidence, pur- 
porting to act under subsection (3), it was held that the provisions of 
sulisection (1) not being complied with, the whole proceedings of the 
^lugistrato must he set aside— 12 CAI/ 381 

357. (1) Tlio Local Qoteniment maj diiect tliat in anj 
Language of record district or part of a distnct, or in pro- 
of erideaco. ceedings before anj Court of Session, or 

before anj ilagistratc or class of Mag’istmtes tlie eiidence r f 
eacJi witness slinll, in tlie cases leferred to in S 35G, be t.ilvcn 
down bj* tlie Sessions Judge or Magistrate with Iiis own liand 
and in his mother-tongue, nnle«s he is pio%ented bj* anj suffi- 
cient reason from tahing down tbe evidence of anv witness, in 
winch ca'-e lie shall lecord tbe reason of liis inability to do so 
and shall cause the ei idence to be taken down m writing from 
his dictation in ojien Couit 

(2) Tlie cMdence so taken down shall he signed by tbe 
Sessions Judge or ifngistrate, and «]inll foim part of the 
record 

ProMded tint tlie Local Goieniment mn^ direct the 
Sessions Judge oi Magistrate to take down the evidence in the 
Englisli language, oi in tbe language of tlie Conit, nltliougli 
sucli language is not Ins motber tongue 

The autlionti conferred on an officer bv this section personal 
to that ofllcor and remains in force onb so long as he remains ni the 
particular district in which it has heen conferred — 5 Af 11 C It 
-App 9 Therefore, wjioro a Magistrate empowered to record deposi 
tion m Ins own hand while in District Jt did the same when he was 
transferred to another 7>istrict, under the belief that tho authority 
prcnotish given to him still remained in force and committed the 
acetrsed for trraf, it was AeW </ia< fire Magrsfrafes procwdmg tras 
irregular, hut since the accused was not prejudiced thorebv, his com- 
mitment was not set aside — 2 AVeir 4U 

The pica of the accused need not lie recorded in tlie words of the 
\ers language in which it is made when it is a foreign language, the 
record must l>e in the language in winch it is interpreted to the 
Court— '» C\L 820 

358. In ca-es of tbe kind monfioned m S fho 

Option to Afagidrate Magistrate ina\. if bo thinks fit, t.ike 
in cases under b 3^ down tlip eMclenre of ana witness in the 
manner inoinled in S «350, or, if within the I»oaI limits of 
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tiie jun^dirtion of ‘•lu ]i AI ijjistinto the Loc GoAeiiinient In': 
in (Ip tlie ordoi lefeiied {« in S ^57, in the nnniiPi pioiulod 
in the lino ''oc tion 


Sfodo of recording 3S9. (1) l-.M(Ience ta! en under 

evidonre under S 336 o o / o o-~ in j. i i i 
or s 357 ^ * ”* oi S tnj t>lnll not oidiimiih lie 

tilen doiMi in the foini of ciue*5tion ind nn'suei hut in the 
fonn of u inmtiie 


(2) The Ali^itiote oi Sossiom Tudffe inii in lii^ di':- 
( lelion, til o doun oi r m-'C to 1 e til en down, iiu initioulir 
(|uostion ind inswei 

Tile ordinni iiid proper nul <oiucnient vrw of recordinp eridonce 
n to 0 it doiMi 111 the first per m exieth is spol eii l»^ the uitiic'is — 
IG “W R IQ 


riio Judce should in til in,. do«n ciidencc idhcro is fir ns possillo 
to tlie words Ktuilh u«ed cither in the question or in the niiswer 
{.non In tlic witnc s The prosisioiis of Inw will not le complied with 
Is rpcordin„ i nu re or lc«s wonritc pinphnsc of the csideiicc puen 

1 ' 1 w itiioss— 1 1 null L R 8 


TIiP Iiulcc IS not iouid to mil o n serhitim record (f nin pnr 
ticulnr f|UcstiMi iiid inswcrs It is loft to tlie discretion of tie 
Tiiili^e if eitlior side specii Il\ r(<|iicst him to do so — 11 lU U T R 8 


360 , H) 


Pporodtire in 
to Riioh e> idci f e 
c«»inpletcd 


shill if nP( ( ' 


\s the pstdeiire of oioli uitnoss til on under 
& ‘I »f» OI S *l*i7 i« completed it shill ho 
rriiird n oser to him in the prespnre of the 
w 1 en 1 » . 1 ^ i> 1 

iKiisnl if 111 nltendince oi of hi" 

jdeider if fie appeirs h\ jileidei, and 
It \ 1 ( ( oin ( t< if 


( 2 ) If th( uitne’*' d< iin tin i orii ( tiiess of niu ji u t of the 
1 McliiK ( w h« II the 11111 IS H Ilf »\« r to him the Afnirislrate nr 
•ni "lull' Tiid-'i mii\ nt‘t« id of (omitin,? tin eMdiiue mihe 
1 IK null iiidiim th( M oil of till ohie<tinn midotnit h\ the 

u iMii " and "li ill idd '•lu h h hi iiks is he tl inks nerr sms 

( 1) Tf tlu ♦ \ nh iK ( I- I if 1 11 doss II in i lun^intre difTerent 

frMii th it in SI 1 11 h it 1 is 1 M II „IM ii uni Ihf s\ itiic's does not 

ninh n't uni tl * luitru'-' iiisiluli it i< I d i n dosi n tin < s i- 
d iM 4 '1 t ik( It d *11 n si ,Il !i hi 1 im in the 

luvmui insihnli it sii%}.i'««i or in a luitriM..i sshnli he 
nnd r** uni* 
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SCOPE OF SECTION — This section applies to evidence recorded 
under sections 356 or 357 but not to evidence recorded under section 
355 ^Miere the evidence is recorded in the form of a memorandutn, 
under section 365 it is not incumbent on the Alagistrate to read over 
the memorandum of the deposition to the svitncss — 1 P L W 44, 
Cr L J 169, and omission to do so is not fatal to the conviction 
— 2 Weir 433 T5 hen a case is tried summarily, it is not necessary that 
the evidence of witnesses should he read over to them — 23 Cr t 
120 (Pat ) 

This section applies to the evidence of witnesses and not to the 
examination of the accused — 12 W II 44 

This section applies to proceedings under section 145, the term 
“accused being applicable to persons proceeded against under 
Chapter XII— 3 P L T 291 

OBJECT OF SECTION — The object of this section is to give 
an opportunity to the witnesses to explain or correct the statements 
made hv them— 4 P L 44 19 Cr L J 169 This section s 
enacted for the protection of witnesses, it provide* that a witness in 
order to satisfy himself that the evidence which has been taken down 
18 correct may hare it intcrirreted to him, if lie desires it, in a 
language which he understands— 7 CLP 3'^3 

DEPOSITION MUST BE RE\D 0\FR TO MTTNESS —If the 
deposition IS recorded in a language which the witness does not under- 
stand, it must be interpreted to the witness in the language which 
he understands If the deposition is read over to the witness in a 
language ehicli is neither andci>tood by the accused nor his witness, 
it is an illegalitv which materially prejudices the accused — 8 W 
63 But if the witnesses did not require tleir deposition to ho inter- 
preted to thorn in their own language the reading over the depositions 
to tliem in a language which tlicv did not understand does not afford 
an> ground for the accused to have lus conviction set aside— 7 
C L n 393 

The provisions of this section are ohligatorv and not merely 
directors It is incuml>ent on the Judge to read over the deposition 
to escli Witness oven tlough aurli a procedure should occupy roasider- 
a1 1e time — 12 CM, "•6 CM \nr departure from such a 

practice might lead to ron«ideralle eml airas'ment ard place a aenoot 
impciliment in tie admini tration of justice — .'Vj r\I .5 It is not 
a mffciont cor-pluinre srith tl is v«^tion for a Magi trate r-errly to 
4T 
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hand over the recorded deposition to tlie iiitness to read it for himself, 
because the section requires that the deposition must be read over 
in the presence, i c , in the hearing of the accused, m order tliat the 
accused should have an oppoitunitj of correcting any mistahe in it — 
42 CVL 240 

Tills section lajs down tliat the evidence of each witness shall le 
read over to him as if ts completed, and this procedure should be 
strictly followed It is not a sufficient compliance with this section lo 
read out each sentence of the statement of a witness as it is being 
recorded — 22 Cr L J 669 (Lab ) 

The deposition must he read over to the witness, tn the presence 
0 * the accused A conviction based nnon evidence not read over in 
the presence of the accused is illegal and must be set aside — 2 '\^elr 
loo It IS improper to have the deposition of the witness read over 
to mm by a clerk in the verandah of the Court-house, tliough both 
ulio witness and the clerl were in viow of the accused Such a doposi 
tfjn enunot be admitted in cvidencc^U B B (1012) 1st Qr 123 
TLt* deposition of a witness maj 1>o read over m tbe presence of a 
pleader of one of seieral accused — 36 CVL 808 

Ihero 18 nothing lu tlie section to indicate the exact time when 
the deposition should be read over, and if tbe deposition is read os or at 
tho close of the cross examination, it fulfils the requirements and objects 
of tlie section — 1 1’ L \\ 11, 19 Cr 1< J lOD But whilt the 
evidence of oiio witness is Iwing read over to tbe accused, it is liiglib 
irregular lo proceed with the cMdcncc of the next witness— 2 \\rTB 

\\heii a deposition is not nnd oscr to a witness in tho prc'-cac* 
of the accused according to the prosisions of SulKsection (1), tbo 
witness cannot lo prosecuted for perjnrj — 0 C\L 7G2, 30 C\L 
12 C ■\\.^ 815,2 1’ L T a^O, 11 Blill L T 202, 28 MAT) W, 

12 C\Ij 210 rontni — IJ Bl It L T 1C7, where it h bold tbnt a 
witness enn lie pro'-eeuitHl for pf'T)«T> inspvle of Ibe fact Ibat bis 
deposition has not Itcon ri ad over to him in tbe presence of tbo nccu«c 1 , 
the deposition sboiill not Ik* tnated as a niillils morels l>ernii«e of 
till irregularitv , it can Ik? prom! I s other tridence, e g , 1 \ tsiibiie* 
that tl < witnes* ndmittsil it to Ipo correct when it was read osir to 
I iia, an 1 tbe rrilnice of the Jiulgt or Mogistrate wbn recordid it 
»U, It la. I 1.11 in i* M f T 117 ai 1 21 M I J 111 tUt 
twl ml ivif to lls viilm*s m lie presence of tbo acou.ed 
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m*y not Ix» u«cO cvttlrnco acain«t tlic acciMod l»ut ninr be the ha^u 
of A prosecution of the mtiiesv for pcfjurr 

Dhrosmov lU COIIIIFCTU) —Ilefnrc o Uopocntioii m 

closed, a «itne«i xlmiild Ik> C'ven an opportunity of cxplnnunK and 
correcting any eontradictioni winch it tnti contain, and the statement 
wjiieli the witne»« fiiinlh declares to Ik* the true one must lie tahen to 
l>e that whicli !e iiiten led to make— tlatniilnl 'll An honest witness 
who wishes to alter or eorreet a statement he Ins once made, should 
U allowed to do so an<l should not Ic* deterred from doint; so h\ the 
fear of a rrimiiial cliarRC — lO ClL 917 


If the Court instesil of allow me tl e eorreetton to lie mode proceeds 
to make a niemorai iliim ncrofilinK to stih scctioir (J) such memorandum 
must lie appended to the de|w>sitioti and care should ho taken that the 
praetirt and the form | rescnliesl h\ law are exarth adhered to— 13 


W II 17 


361, (1) ’WlifiiP'or «n\ iMilenco is pnen in n Innpinpo 
nol uiMlerxf<M)d l>\ flip 'treu'-ed, nnd Iip 


Interpretation of on- 
donee to aecu«e<l or liis 
idpuder 


lx pipxpiif in pel son, if *>}inll ho inter- 
piptid to Inin in oppu Court in n 
iTnpinpo tindei'xfood 1)\ Inin 


(2) If lip ^ppoux !>\ plondor nnd the evidence ix given ’n 
a Hnpuapp otliei fimn the Innpnipeof the Coin t, nnd not 
under-tood hy the pleidor, it xlnll he inteipiefed to such 
plendoi in th it I lnpu^Ke 


(1) ‘When dodiinenth nio put in foi tlie jnnpo'^e of fonml 
jiroof, it xlnll lie in the dixiietion of the Cnmt to intorpiet ns 

iiuioli tJipiPof is ipjiens iip(essni-\ 

This fiectioii rtlites to the oral evidciu'e of nitiiesses \s 
•documoiitars es ideiice t/iough an accused has a riRhfc to have alt or any 
part of tlio document tiseil in Ins trial translated or interpreted to him 
yet it IS not necessary to interpret formal documents such as Govern 
ment (,azcttes at length that would I»e merely wasting time It 
would be enough if the prisoner were made to understand what they 
were and for what purpose they were used — 15 R 25 


If the accused appears by a pleader who understood the language 
in which the evidence was given hs the witness the omission to 
interpret the evidence to the accused is not i material defect — 2-1 M 
1{ 50 
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362. (1) In overv in 362i (1) Tn ci^e 

■n-liicli 'i Piesi inetl hy <i Presi- 

Pocord of t^enc^ Mag^istmte Record of Mayi^tratc 

r’iSSov'" « fin- — "'”'7, nn appeal 

Alo^istrato s coodiiig two liun Mapistrate «? J]p\ ‘luch 
Courts died iiipees 01 im- tiatr slnll either 

piiponmeut foi i hi e down the cm 

toini exeeedin" months demo of the nitnes«es with 

he ‘^h'lll eithei tnl e down the Ins own hind oi tniise it to 
eMdenre of the witnessp^ ^itlr ]q H) on down'’ in wiitinp 
his own Innd oi eniise it to fiom his dutition in open 
l)c tiken down in wntiiif!: Touit All PMdenre so t il en 
fioni his dictation in open down Inll bo signed b\ the 
Court All oMdeiue so tal en M ijr! ti ite ind shill fom 
down shall ho sjEjned \t\ the p ut of tho loi old 
^fag’istjate ind shill foim 
pait of the lecoid 

(2) r \ idem e so t il ( n down shall oi dm n il\ ht lei oiHed in 
the foim of » nan atm Init the M ijn ti-afe in n in his discre 
turn tide down oi (ijwm to le tdin down iini piiticiihi 
(piestion oi luisw ei 

(2 1) In run/ (otr rrfernil fn in <»/* tcclinn (1) th 
Mn /irtrotr ^hnll null r o nn inonitnJum of tlir foh</onrr nf iJ i' 
rrnminiition nf the lurmeit Smh mimoniniJnm *hnU he 
*u/ncil htf th( 1 /o 7 M^m/r nifh hn au n hnntl nnil form 

jiiirt of ihf record 

n) Sentemes pi u<1 undci S 1 » on tin s ton oi^ iMon 
shill for till imilo'Os of tins M<tion 1« (onsidcred »s one 
hontince i/o/i ♦« fht >/ on irntinci^ of iin/>moii n i nt ordered to 
run f o/irorrrnff i/ 

(4) In I nc* othi r thon tlon ijuiiftd in ^iih (1) it 
nh dl not hf tiret f* ir>f ft r o Pnmdinttf ^/ti fntrott to runrd 
t/ 4 I i idt nrr • r fro on o t h ir ft 

Cn VNOI — s^tilv»icti II (1) I Imm II nm jh! 1 n» sli « ii iii { arnllrl 
< liii t < 11 itnlin r 1 w r N III Milw e<ti n < 1) liai i 1 o n rtr 1 nntl 
* cti I » (J \1 ai 1 <l> I »» I II I h I n 1 I » It o ( rin ina! 

I’f Kttliin ( -1 \i I il» III \t t I f I I 111 r 1 11 nr« »talr I 


Ik'I w 
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‘'tXll’K — i^tintwi »rv /ri if* • — proMMotn n< to Riimnnr\ trials 
•ilo tint npplj to tnnK lyforo I’rc'iJcnrt Atnc'^tmto* \ warnlit case 
mii't 1*0 trirtl 1>\ tlirin lit tlip inaiiiKT fuel ilnwii in Clinptcr X\I, 
«u1 )(Tt to tlir prnrivions of llm kcrtioii to tlic rccordinc of ot iclcnco — 
Ifatinlal Vto 

ISrffTfnrr unl'r ''fr fJT t.?) — III tvlicn tlie J’rc'sulonc' 

imkcs a rcfcmioc to the Ihkii Court under See 121 (2), ie 
must dnlt romrd llie nidenro, Init it i« not tierr««‘irt tlint he sfiotdd 
record it n< fnlU a Mnffn^Ml MaRKtrate — IT C W \ 118 

‘'I n ‘'hCTION (1) — * Wo think that tfio niieninc irords of siili- 
section (I) of 2 r«'<|niro amoiidmoiit \s tlic fcction stands, 

It st'onis t«> iniph that •» I’roMdeiirs MiRiotrate leofore lie eommcnecs 
hi< iiuinirt niii'-t niok< tip 1 1 « hiiikI n>. to the imKtnitim limit of tlic 

M'l tenei «lirh In «dl impo ^ Wo thud that the subsection would 

reiJ l«ettir ns inniidrd M us ooiipire the mirdiiiR of section 

OQI —Jin If / f/r 4 ...Wiiffec .f 1 >{> 

lint oton tills aiiHiidiiKiit does not inipro%e the position hccanso 
in ordtr to nsrtrlnin u| other nn apinal will lie from Ins soiitince the 
Prcsidtiies MiRistrate will haso to make np liis mind wliether ho mil 
pass a stntoiiro <if <iTcr six months imprisonment or a fine excocdin^j 
two hundred riijicos {■see 111) The Joint Committee in confirming 
the aloss utnoiidimiit has also admitted it — 

We are inclined to agree with those critics nlio point out that the 
re-draft proposed in sidi-scctioii (f) of sottion *162 does not get nd of the 
difllciilts that a 'Magistrate lias to make up Ins inind ns to the sentence 
he mil impose leforc ho begins trsing the case We do not see how 
this diflicnltr can be got nd of but uc think that the amendment 
proposed has the ndrantago of hringing tlic language of this section 
into ronformits with the language of scetions 2GJ and 201 and we 
would therefore retain tins sul> olaiiso 

‘ In order to meet diifieultirs that ha\o arisen wo have introduced 
a 6jli-section (2 lajing down that Prcsidencj ^lagistrates in cases 
subject to appeal shall make a memorandum of the substance of tho 
examination of the accused and we hasc introduced a new clause 
making a consequential amcndinent in sul>-section (.j) of section 3&4 

The non official members who constituted a majority in tho Com- 
mittee, expressed their >lissatisfaction with the distinctions drawn in 
ihe Code between Presidenev 'Magistrates and other Alagistrates, and 
in particular with regard to this clause would have liked to see 
Presidenej "Magistrates recjiured, id svarrant cases at all events, to 
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362. (1) In o-^en rise m 362. (1) In e\on cise 
T Piesj- tiieil hy a Presi 

Record of tJencv Magistiate Record of fhncy Magistrate 

PrcsScv'" •> «'>'■ e^- fr«ttocy'" ™ 

Majjistrate s ceeding two linn Magistrates hc^ such Magis 
Courts died lupee'i or im irate blnll either 

pn^'QUment foi i til e down the eti 

teini exoeedinir six niontlis denie of the witnesses with 
he slnll eithei tile down the liis own hand or cause it to 
eiidence of the witnesse with le tal en do^n'^ m writing 
his own hand, oi cause \t to tioni his dictation in open 
he taken down in wiiting t ouit All eiidence so taken 
fioiii his dictation in open down hall he signed b\ the 
Court All eaidence so tal en Magi tiate md shall form 
down vliall he sp^ned h\ the put of the leioid 
Magistiate and shall form 
pait of the recoid 

(2) Taidence so tal eii down shall oidinaiih he lei oiHed in 
the foim of a naiiatue but the Alagirtrate inaa, in his discre 
tion, tale down, oi cause to Le tal en down an\ paiticulai 
question or answei 

(2A) In fiery case rcfenc{} to in suh^section (1) the 
Mayistjdte shall male a memoramhim of the suhstancc of the 
cianunation of the accused ^uch memorandion '■hall he 
signed hy the Magistrate uith his oun hand and shall form 
jiaif of the record 

(‘1) Sentences pa^’sed undei S 3:) on the s'lme occasion 
shall, foi the pinposes of this section he considered as one- 
sentence unless tiuy are sentences of imiuisonmenf ordered to 
Tim concurrently 

(4) In cases other than those spectfiid in siih-S (1), it 
shall not he necessary for a Presidency Mngisfiote to record 
the ciidence nr frame a charge 

CII tNCr — Sul>--«cction ( 1 ) lias 1 «>n 'itncncled as sIioh n in parnllel 
columns, tlic italicised words in snli-scction (3) lime 1 ecu inserted, and 
«ul sections (2 \) and (1) lime 1 ecn itwh nddeil li\ tie Criminal 
rrocediire Code \inei dmeiit \ct of lie rens ms are stated 
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SCOPE — ‘'umjiiury timU — ^The provisions as to snmmarj trials 
-do not applj to trials before Presidencv Alagistratcs A warrant cnso 
must be tried b\ them in the ronnner laid doun in Chapter XXI, 
subject to tiie pro\ isioiis of this section as to the recording of c\ idenco — 
Eatanlal 539 ' 

Hejerencc under See 123 (2) — In cases wliere the Presidency 
Alogistnto nnkes a reference to the High Court under Sec 123 (2), 1 o 
jnust dtih record the evidence, but it is not necessarj that he should 
record it as fnlh as a Aloffussil Migistrate — 13 C N 318 

SUl) SFCT10^ (1) — “Me think that the opening words of sub 
section (1) of section 3G2 require amendment \s the section stands, 
it seems to iniph tint a Presidencv Magistrate before be coinmencts 
his iiiquirv must make up his mind as to the ma\imum limit of the 
sertence wincli he will impos*' We tliinl that the subsection would 
read better ns imeiulcd In «s compare the wording of section 
‘ '—llepoit of the Select Commtilee of lOU 

But even tins amendment does not improve the position, because 
in order to aseertnm whether an appeal vvill lie from Jus sentence tlic 
Presidencv Magistrate will have to male up his mind whether ho will 
pass a sentence of orcr six months' imprisonment or a fine exceeding 
two hundred rupees (Sec 411) Tlio Joint Committee in confirming 
the above amendment lias aKo admitted it — 

We are inclined to agree with those critics who point out that tho 
re draft proposed in sub section (1) of section 362 does not get nd of the 
difficultv that a "Magistrate has to m-vko up his mind as to the sentence 
ho will impose before he begins trving the case Wo do not see how 
this difficultj can be got nd of but wo think that the amendment 
proposed has tho advantage of bringing the language of this section 
into conformitv vvitli tho Hngunge of sections 263 and 2Gi, and wc 
would therefore retain this sub danse 

In order to meet difTicultics that have arisen wo have introduced 
a sjlKvoction (2 \) laving down that Prcsidcncv Magistrates in cases 
subject to •vppc'vl shall make a memorandum of the substance of tbe 
examination of tlie accused anti we have introduced a new clause 
making a coiiscqucntinl ainendinent in su)>-section (I) of section S&t 

‘The non-ofilcial members who constituted a majontv in the Com- 
mittee expro'-sed their ^issitisfaction with the distinctions drawn in 
ihe Code between PrcMdencv Magistrates and other Magistrates and 
in particular with regard to this clause would have liked to see 
Prcsidcncv Magistrates rtquired, in warrant cases at all events, to 
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keep as full a record as anj other Magistrate But the Committee as 
a ^^hole held that there was some force in the contention put forward" 
hr numerous High Court Judges that no change ‘should be made in 
the Code affecting to any extent the special poners of Presidency 
"Magistrates until a much fuller inquiry had been made into the 
question of their status powers and procedure "We desire to take 
this opportunity of placing on record otir hope that it mav be possible 
to appoint a small committee to undertake this investigation ” — 
lieport of the Joint Cominxttfe (1922) 

SUBSECTION (2) — 31o(Je of tecotding eiidence — Eridence 
should be recorded in the form of direct narration ^Vhere a Presi- 
dency Sfagistrate in contravention of the provisions of this section 
recorded the evidence of some more or less formal witnesses in the form 
of an indirect narration, it «as held that such irregularities m the 
mode of recording evidence, nhcre no failure of justice has been 
oecisioned thereby were cured bv sec 537, and the trial yvas not on 
that account vitiated — 18 Cr L J 336 (MAD ) 

It IS the duty of the Magistrate in recording evidence under thi> 
section, to take a note of all the material facts whether they appear in 
the course of the examination in chief or in the course of the cross 
examination — 46 C\L 411 

SUBSECTION (3) — ‘'f/n/cas conituTTentlu” — "It is pro- 

vided that alien sentences in excess of one are passed nhich are 
ordered to run concurrently, it is the heayiest sentence which 
determines the 'ipphcsbilitj of section J62 ” — ^fafevient of Ohjecis 
and liraions (lOlh) 

SUB SECTION (4) — “It is intended bv this sub section *o 
remove the uncertainty yvhich at present exists regarding the duties 
of a Presidency IMagistrate m recording evidence and framing a 
charge in pettr cases of Obferfx and Itcainni (iW) 

Subsection (1) nrondcs that the eyidence must bo fully recorded 
in cases yvhere the Presidency Magistrate passes appealable sentences, 
and there is no obligation on the Jfagistrate to record eyideiice in 
iioii-nppcalablo cases— 31 CAL 033, 33 CAL 1036 Tii a Bombay case 
it has l>ocn held that although the "Magistrate has a discretion in cases 
not falling under this section to take down the eyidence or not, still 
tlie discretion should bo exercised jndicialh ni a reasoiiahlc spirit ami 
not arbitrarily and there should lie record of tlic eyidento, so that the 
High Court m Ilcvision may judge of the propriety or legality of the 
order passed bv him— 10 BOM L 11 SOI The nt« suli-section (0 
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now totally tl>«pcn<o^ witli the necc^^iti of recording cndencc in non 
appoalsl Ic ca'M 

3G3. "W lion n Se«‘'»ons TikI^Tc or 3In;;iitnte lin'i rorordod 
tlio oxidcncc* nf n nifnp«i Iio ‘ilnll al ‘‘0 
JcmcTnour of wirncM"’^ mcoril sHoli ronnl li (if am ) oi lie thinks 
jiiifcrinl ro'5poctfiiR’ the domennour of 
such ^itnosi tvJiiNt under oxnniination 

T1 e object of this acction is to give to the \ppellntc Court some 
aid in estimating the value of tho cndencc recorded hr the Magistrate 
— 12 W H 61 Tliough in criminal cases the jVppellato Court should 
l>o guided by the remarhs made under this section as to the demeanour 
of witnesses ret it is liound to independentU consider tho facts of tho 
case— -1898 PRO Rut nficro a Sessions Judge of experience had 
III the most empltatic manner stated that tic demeanour of tho 
witnesses was cra-sire that tlies inspired him with no confidence and 
tl at no roan could be eonneted on their testiroons the Appellate 
Court hefore accepting their testimons must he assured in tl o most 
positire and conrincing manner tl at there was no ground for tl o 
Sessions Judges criticism— 1914 P ^ R 27 

It Ls alwaj’s unsafe for a Judge or a ^lagistrate to pronounce an 
opinion as to the eredibilitr of a witness until tlio whole of the 
eridenco has been taken— 2 Ueir 4Jo 

364. (1) Jienevpr tlie* iccu'eil is eximinerl bj mv 
MaRisInte oi l)\ anv Court other than 
c„Sj“hr','°?or6°d •< IIiKli Court o«t-ibIi,he,l bi Itojal 

Clnitei or the Cluef Couit of Tower 
Buinn, the whole of such examination ineludinpr everv que« 
tion put to liim and e\en an^-wei giren hj liim, sliall be 
recorded m full in the languiifre in whuh lie is examined oi, 
if that IS not practicable in the language of the Court or in 
I nglisli nud fucli lecoid shall I e shown oi read to him or jf 
he does not understand the language in whieh it is wntten, 
s]i ill be interpreted to him in a language whicli lie undentands 
and he shall be at liberty to explain oi add to his answeis 
(2) IVhen the whole is made conformable to what lie 
declares is the tnitli the recoid shall be signed the accused 
and the Magistrate or Tudge of such Couit and such Mngis 
frate or Tudge shall cerfifa under his own hand that the 
examination was taken in liis presence and hearing and that 
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tlie rerord tontaiii'^ a full and tnie account of the stateiueut 
made by tlie aceu'^ed 

(3) In ca'-es in nliicb the examination of tlie accused is 

not recoided b\ the Maffistiate oi Jnd^e himself, he slnll le 
bound, unless he a Piesidenc\ as the examnn- 

tion pioeeeds, to make a meniDiandum theieof in the lan^ringe 
of the Couit, or in English, if he is sufficiently acquainted 
•ailh the lattei lang^inpe, and such niemoiandnm shall jo 
•written and signed In the 3Iag^istiate oi Jiidq^e with his own 
hand, and shall be annexed to the recoid If tbe ilagistiate 
or Judge is unable to make a memoiandum as abo\e reqmied, 
lie shall lecoid the lea^on of ‘^uch inabilitv 

(4) Nothing in this '•ection shall be deemed to applw to the 
examination of .m accused pei«on under Section 2f)3, or Section 
3(j2 vih-section (2/1) 

CHAJ^GE — The italicised words at the end of subsection (41 
have been added by section OS of the Criminal Procedure Code 
Amendment Act, 1923 Tins amendment is merely consequent on the 
addition of sub section (2 A) to section 3C2 

This amendment has been made m deference to the opinion ff 
Shall J m 46 POU 441 {at pp 447 — 448) in uhich his Lordship 
remarked that the provisions of section 364 should be relaxed so far 
ns ProsidenCT Jfafiistrates aro concerned 

SCOPE ANT) APPLICATION OP SPCTION —The examination 
of an accused person under this section is subject to the purpose 
referred to in sec 342, vir to enable the accused to explain anj 
circumstances appearing in the evidence against him, but not 'o 
fasten the guilt on him — 10 XIAP 295 The rules laid down in tins 
section are applicable to the examination of the iccused under sec 
3-12 of the Code-^ BOX! L It 461 , 1 PUP L R 320 

This section applies onh to inquiries and trials It does not 
apply to investigations which ore governed hv sec 161 — ID B H C 
II 166 But still the rules Imd down in this section are equnllv 
applicable to confessions taken under sec 161 in the course of an 
investigation — 1 BOXI 219, 3 A XX N 213 

Tins section applies to the rceord of statement made Iv an 
occiftrd A person against whom no process Ins licon issued is not 
jn the position of an accused person, and if such person is examined 
jn an cnqiiirv iiinhr sec 202 liis statement cannot le regarded fs 
haring been recordid under this section — .32 CXL 10^5 
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This section docs not apply where there has been no examtnafion 
of the accused llie examination of an accused is m the discretion 
of the Jlagistrato prior to commitment If the Jlagistrate does not 
examine the accused, or if the accused is unwilling to submit to an 
examination, it is siilTicient for the Magistrate to make a note of tho 
fact and record it as a reason for not examining the accused — 11 S. 
L II. 52 

RECORD or QUESTION AND ANSWER — Every question and 
F'yfirr .a nsttfr . Tniut , la , r a fnrd a J _j ^>? i flt ii n ... irjrT Ec 


, [To page 776.] 

In section 364, 

(a) in subsection (3) the words “unless he is a Presidency 
Magistrate” shall be omitted ; and 

(^) in subsection <4) for the words “ or section 3(52 sub. 
section (gA)” the following shall be substituted, nameU ■— 

“Or in the course of a trial held by a Presidency 
.Magistrate." ' 

I This amendment has been made by the Criminal Procedure Code 
Second Amendment Act, XXXVII of 1923 For the Statement of 
Objects and Reasons, see the page after the “ Preface" of this book, 
headed "Some Recent Amendments." 


. u .viv- n.E- 'E.I 1 M tiiu iiH JiiMig'iil ttK‘ pri'Oiier s Ktatcnirnt tlic 
omi‘>';ion will not make the statomont iiiadmi‘>siblc in cridoncr — 12 
C I. R 120, 8 C\I. 018 (lont-nntc) 

Jtrron? nml not tr in ( hnnilicniiny — There m 

iiothiiti:; in this Code whirli noco*.sit”itcs a Magistrate to take down 
the examination of tho accused in Jus own hand It is enough if Ii« 
appends a i-ertirinte that the examination wa< conducted in 
pro'-ence and <-ontam^ accuraleh all that was said hv the accuse J — 
20 M* n 5fl 

LWnr.kCn —The law- requires that ordinarilv tie •tater'ert 
of the amiM'd mu't I'O reeordeil in the language in whirh it was 
made the ohject iK'ing to represent the rerr words and eiprr.siors 
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used so as to ensure accuracy and prevent misrepresentation and 
misconstruction of what n as said— 21 CAL 642 , 2 N W P H 0 R 
16 This rule of law ought not to be deviated from unless it is 
shown that it was impracticable to write the statement in the language 
in which it nas made If the answers are not taken down in the 
language in which they were given the irregulantv cannot be cured ti 
sec 633 — 16 CAL 595, 10 O C 122 11 bore the accused was 
examined by the Magistrate in Marathi and gave his answers in 
Mnrniht the statement should be recorded in Maratht Tt is illegal 
to record them in English— Ratanlal 633 , 21 BOM 495 If however 
it IS not practicable to record the statement in the language in which 
it was made, the law directs that the statement shall be recorded in 
the language of the Court or in English — 21 CAL 642 Thus where 
the confession of the accused person made in Bengali was recorded 
1)1 the Jlagistrate m English because he could not write Bengali 
well and there was no mohurrer with him at tlie time jt was held 
that there was no illegality — 22 CAL 817 Where a confession made 
in Hindustani was recorded bv a Muhammadan hlagistrate m Bengali 
the language of the Court the High Court held that it cannot I e 
presumed that tlie hCagistrate must have sufficient acc]uaintance witli 
Urdu so as to record the statement in that language and that m 
the absence of an; evidence it should be presumed that the Ufagistmte 
found it impracticable to record the statement in Urdu— 18 CAL 
649 In 1899 P R 7 16 C P L R 122 0 S C 277 nlthough t 
was practicable for the 'Magistrate to record the statement in the 
language in which it was made still an English record was hold to 
bo good, if no prejudice wa*; caused to the aroused the irregulantv 
being cured by sec 633 

If tlio confession of the accused is made in n foreign language 
unknown to tiro Court or Magistrate the Code docs not ref|iiire that 
it should bo recorded in that language In such a ease the record 
of the confession should be in the language in which it was coiuptccI 
to tho Court bv the interpreter — 5 CVL 820 

IMioro a statement was made bv the accused in Afanipnri and 
commiiniratod to the Afagistratc bv an interpreter in Bengali and 
tlie irngistrnto recorded it in Fnglisli and there was nNo a record 
in ■Nfnniniiri lut the two records differed it was held that tie 
record in ■Manipnri should be regnnlcd ns tlie proper record and llic- 
onlv ciidcnce in Uic rnso — 21 CVL 612 
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‘ RF.COim TO nr . shewn to accused ’ etc —Before n 

statement can be admitted m cridenco, it i< nccenan to see that 
snrh 'itfttemcnt has been debberatelr made and recorded, and that 
after beiiifj recorded, ft has been sJkoirn or rrnil oier to the accused 
S) that he miRht be assured that hi* srotds have been correctlj taken 
down— 7 A\ R 4^ Merclv A^cordiijf: in tbe order sheet or judgment 
that the statement nr evammation of the accused nas put in and 
read out to him is not a compbaneo witli the requirements of the 
section — C P L J 147 This seclmti requires that the record shall 
1)C shown or read oier to the aenisod and if he docs not understand 
tho lanRuape m which it is w ntlen it must be mterprelcd in n JanenaKO 
which he iinderstvnds Wtere a Macistrote sliowcd or read a con 
fession reconlcd in Fnchsh to the accused w)i« did not understand 
Enj»Ush, the provisions of this section wore not complied with— 4 
X \\ p H c n 16 

SCB*SFCTIOJv (2)— miit/ hf ^lannJ — The record of 
confession must b« signed h\ the accused \ record which does not 
licar the signature of the accused is not admissible in CMdence until 
the defect »a cured in the manner provided lo sec 53S— H A W X 
243 23 BOM 221 Mhere the sianatare or mark of the accused 
was not taken to the record of the statement made bi him to a 
Magistrate the defect can l»e cured hi examming the MaRistrate as 
a witness to prove that the statement recorded was duh made — IG 
A W X 161,11 B H C R 237 M here the signature of the accused 
was not taken bs the tomimttiiig Magistrate and no objection was 
raised before the Sessions Court br his pleader on th^ cronnd of 
absence of signature and no preiudice was caused to the accused it , 
was held that under the circumstances of the case the irregiihiritr 
was not a sufficient ground for revcrsinR the judgment — 11 B H C R 
237 The record must lie signed bs the accused himseif in liis own 
hand writing, it cannot be signed bv another person for the accused 
If so signed It IS inadmissible in evidence — 11 B H C R 44, but 
now see section 533 

If tlie accused is unable to wnte his mark is a sufficient com 
pliance with the requirements of this section — 2 Weir 437 But >f 
he can write, his thumb impression is not sufficient — 32 C\L 550 

The signature of the accused must be taken in the presence cf 
the Sfngistrate To take it in an adjoining room in the presence 
of a clerk and not m the immediate presence of the Magistrate is 
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DELIVERY or JUDGMENT — The deliver) of judgment and the 
pa'-sing of sentence is an integral part of the criminal trial It is not 
a mere formahtj, and a deliberate breacl\ of this express provision jf 
lai\ IS not a mere irregulantv curable b\ Section o37 — 1 BUR L J 
122 A judgment ivhicli is not delivered is no judgment "Where a 
Judge after writing Ins judgment but before delivering it, dies cr 
leaves the Bench, his written judgment cannot ho considered as a 
judgment, hut it is merely an opinion — 13 "W R (Civil) 209 A 
judgment though written and signed, is inoperative uiJtil it is pro- 
nounced, and must he merely taken as an expression of opinion — 11 
A L J 745 

Tlie judgment must be delivered m open Court — 21 CAL 121 
W here the Judge hv reason of his illness could not attend Court, and 
pronounced judgment at his private residence, the procedure was not 
quashed as no prejudice was caused to the accused — 1 AGRA 
H C R 17 

The judgment must be pronounced bv the Judge or Magistrate- 
who held the trial The duty of signing and delnering the judgment 
cannot be delegated by the presiding oflBcer to anotlier person Where 
a Senior Judge after holding trial in one district went owas to another 
district and sent his judgment to the Magistrate of the former ’District 
to be delivered, and the District Magistrate delivered it, the trial was 
get aside— 9 A W’ N 181 Oontra — 18 M L J 197, where the 
dcliverv of the judgment by the successor of the Rfagistrate who wrote 
it was held not illegal 

riio judgment must be pronounced in tlie presence of the accused 
W here the accused having absconded, the Jlagistrato passed sentence 
in his absence, and upon lus re arrest pronounced tlie judgment again, 
it was held that the "Magistrate should not havo pronounced Ins pre- 
vious judgment in the absence of the accused — Ratnnlal 325 1917 

1* 11 3C If, liowcvcr the judgment is one of acquittal or of fine only, 
it mnv be passed in the alisencc of the accused, under su’ *ion (2) 

— 0 S L R 200 

The judgment in a criminal ease must bo passed wi 'O 

delav, as dclaj is not onh unjust to the licensed ns it pro 
from appealing at once, hut is opposed to the priniijiles of 
1* L R 2J In a trial hv jiirv it is not ncco«sar\, iimler ‘'o* 
to rctord a judgment hut onU the beads of rlinrgcs to the 
l*e ron>rd<d, and thcbc should le written out oij as jk 
the rlinrge to the jurv^hns been iietiialh d ’ 1 "lieu 
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the case are fresh in the minds of the JtidRO — 36 CAL 281 In this 
case the charge to the jury was written 3 weeks after, and the High 
Court severels remarked upon the delas 

It IS not necessars that tlie whole of the judgment should be read 
It IS sufficient if the substance of the judgment is delirered Omission 
to read a portion in the judgment is a mere irregulants corered bv 
Section 537— 2 Meir 711, 33 MAD 498 

PASSIiNG SE^TF^CE REPORi: JLDGMENT —Judgment must 
alwais be written and delivered before sentence is passed It is illegal 
to pronounce a sentence at the termination of the trial and to postpone 
the writing of the judgment to a future occasion — Punjoh Circ p 239 
In as much as the sentence in a case of consiction and tlie direction 
to set the accused at liberts in tlie case of acquittal can oiih follow 
on the decision and cannot precede it and in as much ns tlie decision 
must he contained in the written judgment it must nccessanh follow 
that the sentence is illegal if there is no written judgment when it is 
passed— 14 ALL 242 Whef^ the judgment \ra% delivered after the 
order of acquittal was passed, the acquittal was set aside and a re-trial 
ordered— 12 A M’ 157 ''Where the judgment was written and 
delisorod some davs.'kftcr ’he prisoners were councted and sentenced, 
it was field that this was a siolatton of the express provisions of this 
section and was more tfian a mere irregnlantv; and the ctmviction 
and soiitoncc must bo <ot aside— 27 MAP 217 

In some cases howeser, it has Iiccn held that such an irngularitv 
docs not vitiate the whole proceedings unless there Iins l>een a failure 
of justice, such irrcgularits will be ciiml b\ Fectinn >37 — 23 C\L 
502 , 5 8 L H 131 13 nOM L It C.W 2i CAL 121 MAP 

4'^^, 43 MAP 913 (F H ) Sec subsection (4) 

Miierc a Magistiate died after proiiouiicmt. sciitiiic-e but befora 
writing judgment, the High Court resersed the csinriction and sen* 
tciirc and ordered a retrial — 1 POM L It lGf» Hut in 2 Aloir 433 
It bus Im'Cii held that a consution on a trial rcgularls Iiehl will not 
1.0 set asids tnereh liccaiisc the Alagistrate had Ikvii unavoidably 
jircicnioil from rccorilmg a judgment 

l.O^^s 01 Jl Dt.MFNT — Tliunsvvtion oiilr imposes the conditmn 
that the judgment must 1«* pnino # H •/} u{>^»ii Court and inip<r.es a 
fiw other rsuiditions but such csuidiit ssiihout'ot include He roti htion 
that till rs'cord »li(iuld not I avi Iwnn *• esen svbere the jndg- 

im nt ln> n lo t tl i aj pfiq riate « as t V'd-'* t” rewrito ' 
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the judgment from memo^^ and from the materials on record and 
place it on record — 38 AI \D 498 


367, (1) r\ei\ such judgment shall, except as othei*wi‘!e 

oxpie^'iU pioMded bv this Code be 
Language of Jiidg ^iitten bj the piesidingr officei of tlie 
inent Contents of judg Court or from the (hctatxon of such 
went pKtuhng officer in the language of tlie 

Court, oi m Cnglish and shall contain 
the point oi points foi deteimination, the decision tliereon and 
the leasons foi the decision, and shall be dated and signed In 
the presiding officer in open Comfc at the time of pronouncing 
it, and idtere it i? not nutteii hy the presiding officer uith hii 
oil ii hand every page of ‘mch judgment shall he signed hy linn 
(2) It shall specifv the oftence (if any) of which, and the 
section of the Indian Penal Code oi other law iindei wliicli 
tlie accused is convicted, and the pwnishinent to which he j*- 
‘Sentenced 


(3) "Nyhen the cons iction is undei the Indian Penal Code 

and it IS doubtful under which of two 
alterna tjjg sxme^ectioii of that Code 

the offence falls^he.^oiut shall dis 
tinctly expiGss the same and pass judgment in the altematiie 

(4) If it be a judgment of acquittal, it shall state tlie 
offence of which the aoc«‘-ed is acquitted and direct tint be 
be set at libeits 

(5) If the accused is coiiMcted of an offence punisbnble 
witb death and the Couit sentences him to an\ puimbment 
othei than death the Couit shall in its judgment state tlie 
reason whj sentence of death was not passed 

Piovided that in tnals bv jm\ the Couit need noi iMit( 
a ludgment but tlie Court of Session shall record the liesd of 
the charge to the juit 

(fi) For the piirpo^r^ of ihi^ section, an order under ^ 11^1 
or ^ 123 iiih’^ection (3) d all he deemed to he a judgment 
CHV'NO> — The italicized Mord« in fiul section (1) and tlie new 
huliscrtion (G) lia^e 1 een added t is Section 100 of tlie Criminal Pro 


<-ediire Code Vinciidinciit \eV tl o 1 

\ tider tie old ‘?crt|ould I pis l»oen I eld tl at the judgment must 
lo >\rittcn In tlic af/lu’i lotnumsclf le rannot get it uritton I' n 
rlerk — Tlatnnlnl '>1*1^ rt6 md tl at if tlie judgment is i\ rilten 
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It llic dictntJon of tlic and llic ^lacistrito “i^ns it t(ip 

I roccdure i« illojjal — 1 C I* J IH TJio jire ent XmpiidnK'nt wdl 
iirnr allow *>11011 jtrnocdnrc 

I WOl \(iK — I ndcr thi^ <>rti in tin jiidcmcnt of a Criniiiial 
Court *>lioiild Ip written in the lalicita(.e of the Court or in I n;.Ii>.li 
AMcre an Honorary Macistrate wrott Jiis judement in I rdii in<>tcad 
of Hindi tlie ian^tmee of the Court it was held to le irregular, hut 
*nch irrejni1arit% ira*! cnretl ! \ ^eetioii >17 — i C 1 J 232 

CONTKNTS OF JinC«MF\T — The judgment inii^t l*e '•clf-coii 
tuned ard iintliin;; vlioiild l>e left out If an\ iii'iteriil finding i^ 
left out III tlie jiidcmeiit tl e defeet ciiinot )«e eured In the Magistrate's 
«nl)‘>e<juent explanatiun to the \|i|>ellate Court — 7 C L J 23® \ 

judgment •.hniihl contain Mifhcient |*arlieMlar> to ciial le a Court cf 
\ppeal to know what farts were found tinl how — Ilnt'iiilal 8.ht The 
judgment vliould show that the Court liad ronsidered tlie eridence and 
had found hi a case of ninicttoii that tin facts prosed to th*> satis 
faction of the Court I niught an offence home to the accused person 
triiom the Court connoted — 19 \LL ^OC Mhere a judgment, thougli 
not a long and elaliorate one affords a elear indication that the Court 
dulr considered the eeidcnce it is a good judgment — 1 C M N 
169 Hut if the lud^^oieut is so meagre that it is impossible to form 
an opinion as to the merits of the case or to saw whether there ha4 
lieen a mi mrriage of justice or not the judgment imist he set aside-— 
5 C L J 

T\ here an Appellate Court finds that the Alogistrate has not written 
a judgment in conforinitT iritli the prnstsions of Section 367, the 
cor"ect procedure is to accept the appeal md to remand the case for 
hearing tie nnr > Tlie Appellate Court cannot retain the appeal on 
Its file and ask for a judgment which the Magistrate has failed to 
record — (192U) M M N 120 

P infs / r ilfteriiniatifn — Frerv judgment of a ( niniiu] Court 
must contain a clear statement of the jHnnts for deteriniuatiyii — dlCFM 
H C Cr Cir ji 3® The attention of all Crinjiij^I js iiirit«d 

to this necessits of vers utrictlr oI|ser*-iii4 the j>r/»j>.i >i k irf -IJit- iati"- 
portions of clause (1) of section %7, wlinh d«■l•Jl>rc^ -li of -tli m i 
tnast contain the points for determinattiij tin d ■* isi *t tJ •-rr'jj jj i -li • 
reasons for the decision ' — Pal O Jf A * ' if "A -the 

^^esslons Judge conTjcted the ac/usod \ itl ml »LrflM ft*. ot 11 p 

•ca«e or the points for detemjualMi < 1 e- •—{//» nnii^ a 1 1 

ihe accused was conri'^-t*-'! jln* j to. < m * C A\ 
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.^enfenie — Under this section, the sentence is a part of the 
jiidRinent and i\hen an accused person is connoted it is mcumhent 
upon the Court to pass a formal sentence of even a single dai’s im- 
prisonment or am otiier punislinieiit to make the record legalU 
complete — 1 A W X 218 In estimating the sentence to he passed, 
the defence put foiuard h\ the accused should not he treated as d 
imtter of aggravation — 3 A W' N 170 

As to the legality of passing sentence before judgment, see notes 
under sec 36G 

SICUsING — The signature should lie made with a pen and not 
with a stamp There are ohiions reasons ivlu judicial documents 
should be autlionticated in snth a manner that their antlienticiti iiui 
admit of proof But the affixing of a signature with a stamp would !»■* 
no more than a mere irregnlanti— 6 JIAD 396 But mere initialling 
is not signing — 0 S C 192 

The signature of the Magistiate must I>e appended to the judgment 
at the time of pronouncing it in open Court — Ratanlal 429, 40 JIAI) 
103 

The dating and signing of the judgment must he done hi tiie 
presiding officer of the Couit, it can not he delegated to ani bodi else— 

0 A W N 181 Where a Magistrate who has tried a case and written 
out the judgment is succeeded b\ anothei before ho has actuslh pro- 
nouiiced the same, it is not obligator! on the succeeding Magistrate to 
pronminee the same, and much less can he he compelled to do so, though 
ho mas, if he chooses, date, sign and pronounce it in which case he 
will be adopting it as Ins own — <0 “MAD 103 Qunpie, whether it will 
bo legal foi the succeeding Alagistrate to date sign and pronounce the 
judgment written In his predeccTssor, when the accused demands a c/** 
nrjo tri-A (under sec 350)5 * — jq MAD 108 

SUB SUCTION (5) — Jtuhiwrnt in the tilffnidfue — Tlie ‘doubt' 

111 snb-section ( 1 ) is the samp as that referred to in sec 236, » r , a 
doflit .IS to the application of Ian to the facts proved and not a chnibt 
ns lo whether the accused had ccmnuttcd au\ offence See notes under 
ROC 256 here the lUcTgnient did not st itc in express terms th it the 
Court was in doubt as to the iiucstinii under which of two sections the 
offence fell, it was held th it tins was at most .in irrcgulnrit\ and did 
not Mtntc the jtidgnu nt — 2 \)eir 110 

Sril.'inCI’ION (1) ^tuihment of nniuitini — riuh r sub-scction 
(I). if the jiidgnient is one of aic|tiittal tlii» ami>cd is entitled to fc 
disrli irgi 1 from i iistinl! nnintdi ttcl\ on the jiulgnient of nrc|tiittiil 
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1>oing pronounced, and Jim further detention liccoincs unlan-fttl Xo 
formal warrant of release addressed the Court to tlic Superinten- 
dent of the Jail IS ncccssaiT. ; it is for the jail authorities (in nhose 
custodj the accused remained) to satisfj; tliemsehes of the result of 
the trial — 5 M II. C II App 2 

SCB-SKCTIOX (o) ^-Judgment in cajulttl ctisrs — Judges are 
hound to pass a capital sentence in a ease of murder nhon they heliere 
the evidence, and they must not shrink from doing tlieir duts — 7 
B 3J It IS highly improper that a Sessions Judge should pass a 
sentence of death and at the same time in his reference to High C!ourt 
recommend for meres — M H C Pro 21-1 1S6G .V person consicted 
of murder should ordinarih lie sentenced to death To justifs the 
passing of a sentence of tniiisportitioii for life, there should be realh 
extenuating circumstances, and not increls ahscnco of aggravating 
circumstances — 18 Cr L J 113 (Bl’ll ), 1 L B B 216 The fact 
that the crime uas coininittod n-itlioiit prcniediation in the heat of 
passion upon a sudden rjiiarrcl is not an extenuating circumstance— 
IS Cr L J 113 

Wliero the Judgo coinicts the accused of nuiidcr and passes on 
him the alternative sentence of transportation for life, he should 
state his reasons for not passing the capital sentence— 1964 TV B 27 
The fact tint the accused is a n-onnn is not a siiflicient ground for 
pa'sing a sentence of transportation instead of one of de^tli — 8 A \\ 

X 134 The fact that the body of the murdered man has not hcen 
found IS not a sufficient ground — ^3 ALL 333 2 \ W X 160, 1 A TV 
X 112, Contra — 11 IV B 20 The fact tliat the accused is a pregnant 
wonnn is not a sufficient ground for commutation of sentence — 15 TV 
B 60, in such a case the execution is deferred till after delis en — Seo 
sec 382 (In the notable Delhi trial of Clark and Mrs Fulham, the 
latter being pregnant at the time, a Mintence of transportation uas 
passed instead of a death sentence) 

V sentence of death nas commuted to transportation for life, 
where owing to an aperture iii the neck of the accused communicating 
with the larjnx, it was Itkclv that if lie were hanged, a complete 
severance of the head from the bods would ensue— 2 C L B 215 
TMiere the Sessions Judgo feels reasonable doubt wbetbor a sentence 
of death would be the proper pcnaltv, the doubt, like all other doubts, 
should be given in favour of the accused, and a sentence of transporta- 
tion should be passed In such a xiase it is highlv improper for the 
Sessions Judge to pass a sentence of death and to leave the respon- 
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to the High Court, of commuting the sentence, if necessarj — 
3 L B R 111 

heads op CHARGE TO THE JLRA • — Under tins section the 
Judge IS not required to nijte out i/t ej’f^'nso the charge \rhich le 
addresses to the ]nr^ He is to record mereh the heads of the charges 
The heads of charges mean that the Judge must faithfiilh record tlie 
lines upon uhieh lie addressed the ]ura !>oth on the eiidence and on 
the law, and the object of these heads of charges is to inform the 
High Court should occasion arise of what direction he gave in law to 
the im\ and the nature of the summing up of the ciidence not onh 
for the prosecution hut also for the defence The headings of charge 
f-hn ild record in an intelligible form and with sufficient fulness the 
points of law and directions given bv the Judge to the jurr and the 
record should represent with absolute accuracy the substance of tlie 
clrnTge hv the Judge to the jnrv — 1 P L T 317, 30 C\L 281, 

AT L 148 T1 e adings of charges sliould contain such statement 
as mil enable » Appellate Court to decide whether the evidence 
has 1 eon prope It laid before the lurj, oi whether there has been anv 
mi' lirection i the charge— 23 R 32, 21 \ M N 232, 2? C\T 
736 10 BOI*’ L R 365 34 CAL CDS 30 ALL 348 

Mhere a joint tiial is held of several offences some of which arc 
triable hv jurv and otliers with the aid of assessors and in lespect of 
the latter offences the jurors I ccome assessors it is the data of the 
Ses<i]ojis Judge to pronounce a judgment containing the particulars 
specified in this section, in respect of the latter offences A reference 
to tl e cliarge to the jura is not a sufficient compliance avith tl e 
rcf|Uirements of this section — R itaiilal I2G 

\PPFIL\TI TLDGAir'NT — ‘ It should he obseiacd that section 
42} ff the Code extends the provisions of section 3G7 to the 
judgments nf the lower Appellate Courts and it is essential that tlie 
judgment of sikIi Courts shniild lomph with the prnijsmns of this 

^PP‘inn Co] (f Tl C () I iqr jf An appellate judgment lile 

the jiulgmont of tlie Court of the first instance must fulfil the 
ronilitinns laid down in this section that is the judgment must stale 
tin I lints for detpriniiiatmn the derision thereon and tlie reasons 
for tint deei ion— 17 HOM L R Ill'll 2 P I T GIR 2 P L I 
22'- _'l Cr L 7 2J I A\ hen tlu Ajipcllnte Court inerila rejected the 
fljjeil withonl sj< ifniig tie j unis the aj j eal was ordered to le 
nl*’ r 1—1^70 V Tl ') 
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With a judicial mind — 18 Cr L J 689, if it does not consider the- 

eiidcnce for the defence, nor e\en allude to it, it is defective 7 

L T 182, 1912 M W N 831 , 18 Cr L J 689 Fren though the 
Counsel for tlie appellant docs not refer to the defence evidence it 
IS the diitr of the Appellate Court to look into that evidence and after 
dealing with it come to its own decision — 40 CA.L 376 ‘Where a 
District Alagistrate disposed of an appeal in a case under section 110 
in uliich a large mass of evidence had keen produced on both sides Is 
a siiort judgment dealing with some general observations upon the 
volume of evidence uluch uas mit before him and without proper 
consideration thereof held that the judgment was not in accordance 
With law — 19 A D J 921 But the Appellate Court is not bound 
tn gn© its opinion as to tlie character of the evidence in proh\ 
detail — 18&4 R 6, 19 ALL 506 here in the judgment of the 

first Court, evidence was set at great length and reasons full' 
e'^pl'iined the judgment of the Appellate Court which confirms the 
judgment of the trial Court does not become defective in law hv 
reason of tlio fact that it does not set out again m detail the whole of 
the evidence and the reasons for believing the witnesses, if it appears 
fioTi the judgment th-it the Ippellate Court nppreciated the points 
for determin'ition and considered the evidence and appreciated tne 
arguments adduced against the credibility of the prosecution wit 
nesses— 20 Cr L J 238 (CAJL) But although as a general rule it 
is rot incumbent on the Appellate Court when confirming a decision 
of the Lower Court, to set fortli its reasons in full still if there l^ 
anytliing peculiar in the circumstances of a case the Appellate Court 
should notice it — 8 B H C R 101 But it is not a sufficient 
complnncc with the requirements of this section if tlio Vppellate 
Court states no reasons wliatsocver and confirms the judgment of the 
Lower Court iii these general terms “I see no reason for distnistiiir. 
tlic finding of tlio Lower Court — 13 C\L 110 8 A 13 280 6 \ 

M N 2^9, or “after reading the evidence and licnring the coun«pl I 
am of opinion that the Lower Court lias decidcil tlie case rightlv I 
find no ground for interfereiKC apjical is ihsniisscd — JJ C\L 120 
22 CM 2U, 20 CM ML 500 or “the iirosecntiui evidcnre 

Is snflldont for the cciivictioii I decline to interfere — l\eir <!rd 
I (In ) 1010 or “1 have peni'’Ml tlu jtidgnieut of ll t I ower Court and 
I Hkfei with the findings arrivid at bv tie Icirncil trviiig ‘Magistrate 
and i-oii'ict all the ntciised fir tlie olTciici of ri ting ns stntid in the 
(hart,* — -0 (r L T III (Patna) 
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(2) Xo centencp of tiaii^poitafion 
Sentence of trail'; shall specify the place to ivhicli the 
peicon •sentenced is to he traii'^ported 

369i Sffi e ni otlieruisc pro- 

1 ifIcfJ hy iln^ Co'lp 

Court not j ,7 

to alter 

judgment fo, thr lime 

hriny in foicr or, 
m iJtP cu\c of n High Coxnt 
C\tnhJi<iln (1 hy HoydJ ChntlPr, 
hy thr Lptfm Patent of inch 
High Point, no Conit Tilien 
It ha'- sigiiptl its Tiulp-inent, 
»liall altei ni ^e^ie^vtlle same, 
e\fej)t in conect a cleiical 
enoi 

CH\^\CTE — Tliw section lios been amended h' 'ec 101 of tlie 
Criminal Procedme Code \meiulnient Act, 1923 

The Molding of the old section admitted of the iiiteiprotntion 
tint Higli Courts had unlimited powers of altering nr rcMowing 
their judgments (though such interpretation was neier put in am cf 
tlie decided case-i) The pie«ent section as now amended lass down 
that the High Court has no power to alter or rcMeir its judgment 
except os proi ided lu this Code or hv the Letters Patent The 
rctertiices to sections 395 and J8I liaic licen omitted, hecausc tlierc 
aie c.ises other than those rcfciicd to tii these two sections, in which 
a renew of pidgnient is possihlc, e y , section HI See the JlrfOif 
of the Joint Committee of 1032 

SCOPE or SFCTIOX — \lUioiigIi this section refers in cxprC'S 
tcims to ]ii<hiinentg under Clnpter XXVT of the Code, still it is clear 
that the principle Jsid down hrmii applies a)?n to fir/ot oitlrn ti/i/rJi 
lire in thi nnt'irr of jiultiment * — 2J I103I ’MO An order whicli 
71 . s-,cd oil full ciKpiirs nml after liearing l*otli sides is in the nature 
of T judgment, aiul siuli an order cniiiot Ic altered after it is otue 
7 >T.scd and signed Thus, nii order of a Di-strut Magistrate passed 
after full «iif|Uin, refusing to delner to the I’olitinl Superiiiti ndeut 
of A Pori ign 8 tat« jiropcrls snrod in *\erution of a scardi warrant, 
t. II not lie .iltinil In the Alagistratt hmisolf 'llii' oiih iniir'C o|''*ii 
t) till Mngi'tiate in to lual < a rcf<r«iui' to tin High Court, and Imie 
!hh ow II I rd( r < .nuf 11c d — 22 HOM ‘O'! \ii ordc r tiihIi r ( li.ipt* r XH 


368= Xo Coni-t, other than 

a Hjo-Ji Conit, 
Court not 1 . , 

to alter '' '’P" ‘^ifTnetl 

judgment jj,. Jutlgiiient, sthall 
alter 01 lexiew the 
^anie. e\( epf ns piotified in 
S' 393 and 4tS4 01 to eoiieet a 
rleii(<il eiioi. 



See coni ni mrMiNM. riinriniT.i 707 

l« in tl»- Dulntp rf n jti Lt riit m I h Mmutralp liarinc f'a'w' I «ti 

« nlpr nil Irr H** r»t»r*il rancrl !!ip jirtlrr flii'l |'i»« «n nrdrr 

111. '<r ‘‘fOt Ml n; iiMua 1— if> n <• rrj i'mv l .f (P\t.\ \) 

\i in »»mti'ii | c« Cii‘*« aUiImIjinI) mmr^ iiinirr tlm 

k<f{i'n All! n *‘/»»i>ri« .In L«* rrfii»inz C" rrri Vp n *aiutinn |ii« no 
jiifi* IkIi ' ll (iirrtKi' Jii« All I rrriilr it— i’t IICMf Vl, CP'N) » 

M N 411 \ f t «1 I tiW III niflintriiAiKp |inwpp«liiic« («p< I""^) 

i» III » flpf t A |ti»lL.it piit All I |l*i' MAct*trA(p rAiiiKit fpripw n ftinl ordor 

{.*..<•,1 in A I riif-iint;— .n i \\ \ (|| 

Hill llii* w<ti*ii «l V » I it A||lt III All nnlpr Ilf ili*nii»*'il nf roni. 
{iIaii.i nii'Irr ‘'''iti'iii l>tl All iirilpr i» imt n fiid^mpiit witliiii 

till n.PAiiiic I'f tin- Mtiim M\n l.i. Aiirl (In MAc>*trntr r'lii 

rt In ar tl p «»'ni|ilAiMt /fit I \ 1. It 

An iinipr dismi»«int. a «iiiiitii hk fur ilrfAiilt if Apixnraiicf 

iiixiir MiftKin JI7 IS in (In iiAttiri nf n jiiiIciiHiit nin] a llacKtrato 
raniii't nrirr llir <A»n omp< disiiiisvit fur ilpfaiill— f C \\ X JO 
lltil It IS mni|i<t<tit fur a MAitistraK to ris.|ipnr a nnrrAiit ra>P in 
wIikIi Ik Iias disilMrui'il tf>« attiiopil |Krsoii iindpr spptinii ilV) nr S>9 
— l*'f evil. rJO (*\I. (P.j 7 C \\ \ ^>7 .110 

•sfi aImi k is ojk II lo till \|i|ip||at«* Cotifi to rp Iipir an appeal 
wliirli Iia* Ix-iii sttniiiijriit dismtssnl li» itsp|f fur ilofanlt nf appear- 
an« of till' pl< ndcr-r M II C It \l’i* '*> ronfm—l HOM 101 
M.TKIt\Tins (M n m.MFM —No Jmlct* «>r 'Mamstrate can 
add to or alter tin priKti<hnj:s or jti<li:nient in am ease after thc\ 
arc Nicncd n«d imMi'lipd — H» (’ W \ HiGJ itt \\ It 10, 21 HOM 
Al Jt Is <spc(iall« irrcu'diir when inndc in the aliseiUT nf tlio aern^od, 
and without notice to Iiini — III (’ \\ N lOGJ U HOM h H 521; 
1') Cr H J 225 (l’\T > Mlicre a MeiRistratc ofter siftniiic and pro- 
noiiiietnc jiidsnicnt m open Court on the i>ainc das enhanced the sen- 
tciuej on the rcepicsl e>f the aerie-esl m nrUet to innhe his order 
8|ipoalahIe it was held that though the Ma^tistrate acted with the- 
hesi of motives set the alteratinu of the soiitciice was ille^'al — 3 A 
M ^ IG Mhere tlie accused was charRcd with theft (370 I P C )■ 
and also with scetioii 75 (previous conviction) and 370 I P C, and 
the Sessions Jiidse at first tried tlic aexniscd on the first charge alone 
and fonvicteel niid sentenced liim, and lie next ineiuired into the 
furtlier eliarge of prtiioiis roimctions it was held that the subsequent 
prfctcdiiigs with reference to previous convictions were not valid, 
because after the judgment including the sentence was pronounced m 
the trial on the first charge there nos no power to review or niter 
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tin iiiKkr this 42 ROM 202 A Magistrate after passing 

tlin K,iitunc urnl higning it, (annot even alter the date from which 
tin Kiiteiifo IN to run— Ratnnlal 801 H is also most unnarrantahle 
<111 tlie part of the .Ttulgc to add a note to his judgment, by which he 
I IKK to tliiow (l<mht« on the toiiclnsion at winch he had arrived on 
till <\i<lrii<( — '1 ATiL H Rut nhcrc a fcessions Judge on appeal in 
svnnMlliug sx KUWUtion ouiitK to order a letnal, he is not precluded fci 
UiiN NOctiou from jiiissiug such an order siihsecmentlj Such an order 
(lo<H not luiioniit to an nltcrAtioii of judgment — 3 "MAI) 48 

lUlVll'W — A iiHlgmciit oi final order pronounced and signed ii 
ii(f n<liiii(< with tho jirovisions of section 167 cannot be altered or 
r<vi(Wtd h\ the Court which gives such judgment or order — 1016 p 
It i'l M'luic an illegal sentence of flogging m addition to imprison- 
im lit "as passed h^ the Magistrate and the illegality was discovered 
liiloio cxicutum Imt afUi tho sentence his been proiioiinced ami 
kigiuiU it was luld that siuh sentence could he altered oul> by the 
High (’null, iiiul not h\ tho Jlugistratc himself— "Weir (3rd Edn ) 983 
\\ lu 10 a Si sHviuH 1 udge or a Magistrate once sentences an offender 
Ui \iai a lino hut omits through oversight to pass a sentence of im 
pMsoiiihnit III difauU of paMiient of fiiio, it is not open to him to 
tmk« the order suhsequeuth The proper course in such a ease is to 
Mihmil luoucdiugs to the High Court and nsK that Court m its re- 
Msioiial jurisdution to inflict impri'oumcnt in default of pnvment of 
bill -21 ROM R R \ ^sviouv Jud^o has no power to alter 

«u set iiMih a louMctioii and sentiiui onei signed In him even on 
tho gr»niml tliat the sintenco pawd In him wo'- illegal — 23 M R 
IP Rluio a Missions Judge rcicrtcd « mniinnl appeal on the ground 
Jhrtf if birruJ )n lijwJt»l«M} biif subscqunith nii the representa 
tioii In tin prisomr, hi ndmittul thi appiil and after hearing *t, 
aiNvUitl' d tho luMi'id it was held Out the Sessions Judge had no 
powjr to ri admit the ujUHal — !•' ROM 7td, R ROM L R SoO It 
Is not opiii to a ^tssious Jndgr after he has once ac^oepted the verdict 
of tho jiirv and has postponed tho cn«e for parsing sentenre, to re* 
^iMisidir his onhr and nfir tl i isc to the High Court ’ r scetiou 
,t>7 tut ho imist pass su Mie person awaitii m 

il.o \inlut U Is not opr reconsider Ins more 



See 3f.9] Till rniir or rniMiNei. I’liorimTiF 70!) 

»'Ttir'n 14*! (T) m,,] *„rli Uitrr onVr i« not an allrratinn or rrrt<'w 
ol Jin jiidcmont in tlio oncinal ra»r ititliin llio rrrimne nf tin* •rrtmn 
— ir VK^. P71 

I niff ir'^niry — TI'O of tliK »oclion inM't W rca<l ron* 

trollotl It •oftion 417 (noir 110) T)>a( «rrlinn iloo* not limit tlio I'omr 

rf a Di'lnrt Maci'tratr to mako fiirllor inrinirr into a ra«r tn nlimli 
an onlrt of or ili'fliarr** mar liatc t>orn pa«»iNl lir n «n1» 

onlinato M«ci*tr«tr ami tlorr i« no lar to a T>i«tfi<*t Ifnci'trat# 
TTikinc fiirtliof inijnirT into a ra»o in ninth aiich orclor mar haro 
i-oin pB*»o,i i.T /imMf/— j*- r\L ue 

rnOPKU rnorUirilK — Wlion a mutako tia< l-orn ma.Jo in 
ll T j Inffmrnt o <il'Tti an apiioal ha* I'oon rrronpoii«lr ilnmu^od a« 
lirr 1 arrivl or wlifji an •lloc"'! 'onioiuo lia« t'oon pav»o<!) it lo not npoii 
■to till* «ir Maci*^ttato to alto* or rcTiptr lu« jiulcnieiit or ordtr, 

lint Iho onti ronr**' o|irn to him to oiilimit tin* c8»p to tin* MirIi 

t'o. rt— 0 iioM I, n toil 1 lint K n %*»;, w n Wm 

Wn iioM {in .nitoM I. n jttc 

rOWKIl OF HIGH ainiTTO U.TKn ITS JFPGMKNT —Sop 
itotM iiinlrr “cliancp al<o\p Tho la« h now the aamo n» it practicnlK 
wnt Iioforc Ciirion»h enonsh impitc of tlip noriJ« 'otlicr tliAii a 
Hich Court' ocrnrrini; m tlip olj ^pctioii tlip HirIi Court had prac- 
tipalh no power to alter or renew it* ««n jndement under the n'’(l 
law It liaa rieii lieeti reniarkeil m It CAT^ 43 that ao far ob the 
HirIi Court 11 roneerned. tliere n iio iiihvtnntne enaettnent m thii 
►option, it doei not confer nnr power on the HirIi Court, nor iloei t 
lake awBT nnr of the powerx whirh rxi'teil in that Court before the 
pa««inR of thii section 

The I^Riilntnrc liai not roiiferred in express words upon tlie HirIi 
C ourt the power of renew i»c its jndRineut in all rriminal cases ls 
I t has done in all cinl cases The pronsions of tlie old section so far 
as tfioT affect a HiRfi Ciiurt mcre/i appfv to questions of faw arisiiiR 
in its oriqinol criminal furisdiction and which are resened and snli- 
sequonth disposed of under the provisions of section 411 and the cor- 
respondinp sections of the lyctters Patent— 7 ALL G72 The words 
‘oti er than a HirIi Court’ do not Rive the /finsion Bench of the HirIi 
C ourt power to review its jiidRinent in a criminal opprnl The words 
are to be accounted for hi the power of review Riven to tlie HirIi 
C ourt under section 414 on points apcciallv reserved bv the JudRe 
presidinR at the HirIi Court Sessions — Ratanlal 791 In other words 
the High Court cannot entertain an application to review a judRment 
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-the snme vnider this section — 42 BOM 202 A Magistrate after passing 
-the sentence and signing it cannot even alter the date from which 
-the sentence is to run — Ratanlal 804 It is also most unwarrantable 
on the part of the Judge to add a note to his judgment by which he 
tries to throw donhts on the conclusion at which lie had arrived on 
the eiidence — 2 ALL 33 But where a Sessions Judge on appeal in 
annulling a conviction omits to order a letrial he is not precluded b\ 
this section from passing such an order subsequenth Such an order 
does not amount to an alteration of judgment — 3 MAD 48 

REVIEA^ — A judgment or final order pronounced and signed n 
accordance with the provisions of section 367 cannot be altered or 
Temewed bj the Court which gives such judgment or older — 1916 F 
R 25 Where an illegal sentence of flogging m addition to imprison 
ment was passed hj the Magistrate and the illegality was discovered 
hefore execution hut after the sentence has been pronounced and 
signed It was held that such sentence could be altered only bj the 
High Court and not bv the Magistrate himself — Meir (3rd Edn ) 983 
Mhere a Sessions Judge or a Magistrate once sentences an offender 
to pas a fine hut omits through oversight to pass a sentence of im 
•pnsonment in default of pasment of fine, it is not open to him to 
pass the order subsequently The proper course ni such a case is to 
submit proceedings to the High Court and ash that Court iii its re 
iisional jurisdiction to inflict imprisonment in default of paj merit if 
fine — 23 DOAI L R 8t6 A Sessions Judge has no power to alter 
or set aside a comiCtion and sentence once signed bv him even on 
the ground that the sentence passed b\ him was illegal — 23 M il 
4^ Wliere a Sessions Judge rejected a criminal appeal on the ground 
that it was barred hy limitation, hut subsequently on tlie representa 
-tioi In the prisoner, he admitted the appeal and after hearing A 
acquitted the accused it was held that the Sessions Judge had no 
•juiv er to readmit the appeal — 19 BOAI 732, 6 ROM L R 360 H 
as not open to a Sessions Judge after he has once accepted the verdict 
of the jur 3 and has postponed the case for passing sentence, to re- 
consider his order and refer the case to the High Court under section 
307 hut he must pass sentence on the person awaiting sontonco oi 
the \crditt It is not ojicn to him to reconsider liis order aiij more 
thju .1 i r 0* ' tr t > I ‘l(t < I 

rnor.led— » C W N 63,3 

\ Magistrate who niabes an order under section 115 without an> 
direction ns to costs has power to order the same subsequently under 



See 3ft9]Tni roDr ni rniMiwt rnocinrRF 7no 

•♦'Ktif'n 14® (1) »rnl !»lt»T or«J<‘r i* n*’t *ti altorAtioii or rmoir 
< f lit\ jti Icmont in tl o onciij*! f'a*o mtl in ll *• imiunc nf llii« «ortiniT 

“i: c\L p:i 

I fitl) rr trqvtry — TJio t»TTn« of iJu« MVtinii iniMt fPid «« cdh 
trillcf] 1r ‘ortion 417 (now IV) Thai •crlmii not limit tlio pontr 
if a tlMlrirt Maci'lmtr to malp fnrtlor itirjinrr into a ra<p in 
an onlrt of )li«mi<«a1 op <li«rliarr<‘ mar hare lirrn pa«*«! hr n ‘iili- 
onlinato Macutrato aixl tlopr m no tar to a Tli»lrirt llaci'trala 
makinc fnrll or infinirr into a rape in aliich piicIi orclop mar liaro 
4r«n pa*»nl 1r t imtflf — ('\l, Ur? 

rnOl’KIl I’lMK fill Ilf — on a mutakr lia< rnadr in 

tie j liisment if o «lrti an ap|M al I a« rrroiipo««lr <]i«mip< 0 (l a« 

tiirr I arrril « r w| rn an illocal »enteiHr l»a« l•ren pav*r<l) it i» not open 
1n tlio «»r Mai.‘'lratr to alter **r renew I)i« {iidcnient or order, 

1i(it the onU r<>iir>e (>f>rn to him t<i Mil mit tie rape to the Ilifth 
tv,, rt— r, noM I. II 10(1 I mil s n aii, jn i\ u I'l. i\eir 
/Ird Wn IIOM .nilOM I. II RIC 

^o^\^u OF HK.n ainiTTo \i.thi it«; udomfst — «5e<* 

not« tinder “eliange al>o\e The Ian h now t)»c aaine aa it practicalK 
waa liofnre Ciinoti»h enough in«pite of the nord< ‘other than a 
High Court (KTurring in the old section the High Court had prar- 
tiealh no power to niter or review it« own judgment under the n'’d 
Inw It hfl« eteti licoti reniarke*! in It C\T< 42 that «o far nr the 
High Court M eoneerred tliepe m no aiih^tantne enactment m thii 
foetion , it doea not mnfep niir power on the High Court, nor does t 
take owar onr of the power*- nhteli existed in that Court before the 
passing of this section 

The Ix*gis1nturc lias not conferred in express words upon the High 
Court the power of renewing its |n(lt.inciit in ull rriminal cases ts 
It has done in all eiril cases Tlie pronsions of the old section so far 
as thes affect a High Court mcreh apph to questions of law arising 
n its nrininnl criminal jurisdiction and which aro reserved and snl>- 
seqiienth disposed of under the provisions of section 4*11 and the cor- 
responding sections of the I^etters Patent — 7 ALL C72 The words 
‘oti er than a High Court’ do not giie the JJirmon Bench of the High 
Court power to review its jiidgnieni in a criminal appeal The words 
are to he accounted for hv the power of review given to the High 
Court under section 431 on points apcciallr reserved bj the Judge 
presiding at the High Court Sessions — Ratanlal 791 In other words 
the High Court cannot entertain an application to review a judgment 
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eni-ble the Hjgh Court in revision to judge the sufficiency of materials 
before the Magistrate to support the conviction — 13 CAL 272 A 
Presidency Magistrate yvlio tries and convicts an accused in a sura 
man trial is bound to gne reasons for the conviction — 31 M L T 400 
The imprisonment referred to in this clause is suhstantiie inipri 
sonment \ sentence of imprisonmont in default of payment of fine 
iS not a sentence of imprisonment uitliin the meaning of tl is section 
—14 CAL 1'’4 


Copy of judgment, 
'•etc , to he given to 
accused on application 


371. (1) On tile of the nccused a copy of tlie 

ludgment, or yvlien he so desiies a 
translation in liis own language 
if procticahle or in the language of 
the Court shall be given to Inm 
without delay Such copy shall in any case other than a 
summon'i ca<ie be giyen fiee of cost 

(2) In tnals bj jury in a Court of Session a copy <>f 
the lieads of the chaige to the |uiy shall on the applicition 
-of the aoensed he giyen to him yyithout delay and fiee ff 
■<ost 


(3) AVIjen the accused is ^lenfenred to death by a Sessions 

Judge such Judge slnll fuither infoiin 

-teSed tlf ST Inm of thf peiiod xiitliiii vliicli if I p 
W ishes to anji^al liis ippeal sliould 1‘ 

piefeiied 

Ihe applicati III for a cojn of jiidgineiit need not le stampel 
Itatnnlal 364 


372. Tlie oiigiiiil yiidgineiit shall he filed yyitli tie 
lecord of pioceedings and wheie tie 
-<ranslated”^ when to be recorded in a different langu 

age from that of the Court and ihe 
sicpused so n(jijir«s i translation thcieof into the langu i;_c 
<iF the Com! sh ill hf added to surh leioid 


373 // < »sp<. find liy tin fouit of Session tin ( oiiit 


C iirt f ion to 
•.end fO| y cf finding 
ni d fiPi tenco to T)is 
irift yincistrnte 


shall foiwyrd a <op\ of its finding lud 
sentinii (if in\) to tin T)i«liirt 
istT ite within (In lotnl linnfs of w) e 
lurjsdiclioii the (rial yins held 



S. 374, 375.] Till roiii or chiminal riioci iiuni- 


so;! 


('HAITI J{ XAVJl 

Ob lllb Si IIMISSION «l SbMbNlb*' 1 Olt ( '(»M I KM \ 1 1(l^ 

374. "Wlieii tlj( of S4*-*ioti p ot 

(loath, (Iio < ('(Iing'i «iliiill ]i(^ suh* 
Senteiico of death to niittiMl to the Mi^h C'oiut and the "cn- 
if Sc""' <-'i",le,I unless il is 

(onfinned 1»> fite Ili^rh (’ouit 
AMkii tlio ricfird of n <avo tii nhirli MHtPiif'L of death lias htcii 


jiasscd Is siihniitted to thf ftiRli Court under scdioii A74, .ill tin 
Police Dinncs connected with tin cist should tie siniiiltnnpoiish for- 
Tiardcd— rdf. r. J{ .{ C O j. /'/ 

375. (1) If Mhen s«« Ii pioi » e<l>ii}>s .iie suhinitted tlie 
Ili^h t'ouil thinks that a ftntliei 
Power to direct fnf m(pni\ should lie nnuh* into, or iddi- 

"I"'". 

to he taken heitin^ upon the '>i miuxence of 

the (oiiMtted petsun, it nia\ niako sin h 
liuiuiij; oi tuk(' such cMdeine itself, oi diren t it to he made 
<11 taken hj the Com t of .S<‘ssi<>n 

(2) Such iiKpurji shall not he ni)d<> noi sliall ^tn h eM> 
deiK e he taken in the pieseine of jurors or a'sessoj'v, and, unless 
tlie IIij?!* Couit otheiMise dirw ts>, the pieseine ot tlie (on» 
Tuted peison inaj he dispensed with ulien tin* same nude 
or taken 

( i) AV)n*n the in(|uuj and tlieeuileine (if .>n\) aie not 
made and taken hi, the ni^h ('oiiit the lesult of sinh iiuiunj 
and tlip pudeine shall be lertified to sin Ii Couit 

I'nder tins section the Hicli (k>urt < in tiik< additional eiidtiirc 
itself In 25 HOM 1C8 the llich 0»»rt adtnitted in eiidenco a coit- 
T<ssion rejet ted to the Sessions JiidKO In I'Ml P \\ II 10, the 
Hiy/i Court ft/ieii Cfirc/ Courtl adnnfted furftnr eiiifenco and tn- 
spiittd tin liiiildinc Htiere the offence w«s «ll<.i(il to ti«ve Iksii 
t< n initti.l 

riu lli^li (oiirt win II reronlint; further .inhiice iiiidir ttiis 
tioii (ill diNjieiist with ttie jmseiict .«f tin Hiiii*eil espoiinllv wjit-e 
tin additional (iidoiicc is re<s>rtled lit 'tstir — 21 M \I) 521 

llie liich Court aitiuc iin«i.'r (lii« m ti ni is not eiititlid with . 
Min to make its opinion still iiiort coii<Iu>iie with refertnet to tin 
discnpincies in tin testimony of tlit witn.s^os .>n wincti the Trial 
Jiid..i. lias priipcrti dwdt, to test that t< tiiuoni still further I.) 
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readinR the earlier statements of those witnesses made to the police 
and entered in tlie police diarj, in other words, to treat as evidence 
what could be used at all events for the purpose of discrediting those 
w itnesses — 44 C 876 (P C ) 

376 . In iinj case submitted under S 374, whether trie^ 

Power of High Court with the aid of .T^sessioisi oi In luiy, the 
to confirm sentence or tt.^i, 
annul conviction '-Oiiir 

(a) mnj confirm the sentence, or piss auj otliei sen- 
tence wananted hv law, oi 

{h) Tna\ annul the coiiMction, and coiiMct the aocused 
of anj oftence of wliicli the Se'^sions Couit might 
ha-\e convicted him or order a new tiial om the" 
same or an amended charge, or 
(c) may acquit the accused per'?on * 

PiOMded tint no older of confinnation shqll be made 
uurlei this section until the penod allowed foi prefening 
appeal has expiied, oi, if an appeal is piesenfed witliin such 
peuod, until such appeal is disposed of 

POWHR or HIGH COURT —Though a High Court has power 
to substitute its own finding for the unanimous serdict of the jury 
111 a trial for murder, irlien the sentence comes on for confirmation 
before tlio High Court, still av a matter of practice the High Court 
w ill not Ronoralls allow the venlicl to be attacked arlntrarib tt i* 
iicoessarj that the convict mii-.t show primn fane that the verdict is 
niisnpportcd by evidence The High Court will not permit tho same 
I ititude in the criticism of the evidence before the jurs that it allows 
111 an ordinnrj appeal from a trial with assessors — 15 SLR 
1 lie High Court will unclonbtedlv interfere with tlie scrdict if it was 
perverse or if evidence has been improperlv admitted or cvcludccl of 
if there IS n misdirection bv the Judge — Ihjd 

Til ih Coint iiniy qo info fnift nnif foii — TVlicn a esse is fiiiTimittcd 
tiiulor section 171 the High Court is Imund to go into the /nr/s as wolT 
IS the law nltboiigli the coiviition is bv the verdict of the pirv — I*’ 

W U ‘>7,2C ^\ N 49,17 0011 L R 1072 , and tho High Court fl 
power under this section is net limited ns m appeal — 2 C IV X <9 
III u ease referred to tho High Court under section 171 for confirm^' 
tion of a death sentonee it is the practice of the High Court to bo 
satisfud on the faits ns well as the law of the r»se tlint the con 
a lotion IS right, before it pnicis'd'. to coiifirin tho sontence — Ilntnidal 
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^\ lioro tlic HikIi Court )ieAr> tlit H|tpcnl of n tx) ntcuNcJ not nc]i. 
tcncoJ to ilcAtli nlonc wjtli n nftriiKt under section in respect 
•of u pervoii sentoneed to dt itli it was liold under tlic 
old law tliat It IS lint o]>cn to tlx Coiirt to ^'o into tlic facts n 

the appeal — 2 C \\ N I'' and tlx nppcil must lio limited, ns laid 
down in tile sections 418 and 1,21 (</> to points of law onl\ — Ihid Set 
also II II L It 11 lint non set tlx inn siiliscttion (2) of section 
418 

Ilf tunvliflu h — In ditcrmiiiinc ulictlitr tliO sentemo 
slioiild lit (SHirinned tlie Iltftli Court nii% also ciiiisulcr nlictlicr tlit 
couMction was Is a Court •if (sim|itiiit mrisdit lion — 2 \LL 218 
COMMl TmO\ 01 SI\1I\(I —Wliere tlic condition of the 
coiiMct n Is such til It if lx \»« n • r»l red to lie Innped dec ipitutioii 
would ensue <oniiip to tn ip«itnre in tlit neck (oinniiiinc itinp nitli 
tlic lartii'O the HikIi Court tsmmnitel the sentence of death to mie 
of tnnsiiortution for lifc>~2 C i< II 21 > In 17 C U N 12n there 
bcinp a dilfirtiicc nf upiiiioo niiionp the Jndpes nlio lieard the refer- 
ence the t isp had to he reforitd to > third Jiidpc fsee 378) tnd 
there nos u delas of sit months m the IJikIi Court before tiie fiml 
decision n is armed at The third Indpt uphold tlio coiiMction for 
murder hut lommuud the senttme ot detth into one of trausportn- 
tion nn the Brountl that the eipital stntence liad l>een hung o\er the 
heads of tht accused tor su tnonths ouiiik to the delaj in the Hipli 
Court 

funitifioii fur iii\\i othei i flfnfr — Where the accused was tried 
before tlie Sessions Tudge for iiinnlei and csmcealinent of murder and 
was confuted of iinirder Wt no fiiKliiis was pnon on the minoi 
charpe the Hipli Court iii|iiitted tie attnsed of the clnrpe of murder, 
and coiuietcd him ot the minor charp^- where there was oiidonce to 
support It inspite of the omission ol the '•cssions Judge to give an\ 
finding in respect of this minor charge — 1913 P R 8 The BoniliTs 
High Court holds that in a reference under this section the High 
Court cannot alter a conviction for murder into one for cnlpahle 
homicide not anioiiuting to murder unless there is a petition of appeil 
along with the reference If no ippcal is preferred, the onh course 
IS to ordei a retrial for the other offence — 1 BOAf 639 But there 's 
nothing in this section to warrant Midi a Mew 

IIFTIU \Ij — Where the evidence taken before the Court of Ses- 
sion was iiieomplete and further evidence was iiecessarv before jtidg- 
mei t could he properlv pronounced upon the accused the High Court 
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The tact that tlie accused is a pregnant woman is not a sufficient 
ground for commutation of sentence — 15 W R 66, in such a case, 
execution mil lie deferred until delivery, as provided by this section 
The High Court is the only tribunal in winch the lav has lested 
the power of postponing the execution of a sentence of deatli passed 
on a woman found to he pregnant — 2 Weir 441 

Tlie pregmncy of the woman should be certified by a civil surgeon 
— liomhnx) Cn-’ette 1879, page 471 

383 . AVlipie tlie icciised is sentenced to tiansportation 
oi imprisonment in cases otliei tlnn 
Execution of sen e pioiided toi l)v S 381, the Couit 
tences of transportation jj tlie sentence shall foithwith foi- 

or imprisonment in ^ ° 

fOther cases n.iid a u.iiTant to the piil in which he 

iH, or IS to he confined, and, unless the 
accused is aliendj confined in such loil, shall foi’ward him to 
such Jill, with the waiiant 

•Scntenff nhen to commence — V <ventoiiee of imprisomnent ought 
to commence from the tune the sentence is parsed A sentence ct 
imprisonment to take effect at a future date is bad in Ian A 3Iftg 
istroto has no power to postpone the execution of the sentence it 
the rofiuest ot the lecused— 12 "W R 47 \\hero a JXigistnte 
passes a sentence of imprisonment on an accused and admits liiin 1o 
bail in order that le mas liaic tho means of appealing it was held 
that the admission to hail did not postpone the sontenco to a future 
date, the soiiteiuc romraences at the proper ])eriod and there is no 
thing illegal — 7 C I R 393 12 "Vt R 47 

Tho comraeiiceiiicnt of sentence cannot also be ante dated ^ 
sentence of imiirisnnincnt for the time passed in tho lockup is illegal, 
but a sentence if iniprisoiimeiit until tlic rising of the Court is good 
and legal — 1007 I’ R 9 

^1 hcij a prisoner bis been ruDimittcd to ;ail under two separak 
irrants tbe sontenic in the one to tal e effect from tho expiry of tho 
senttnee in the other, the date of such second Bcntenco Blmll in the 
ciont of tJie first seiitciiio being remitted on appeal bo presumed to 
till e efftft from tbe date on wliicJi he was eomimttcd to jnil under tl o 
firs* or on,..iiiil ►cntoiire — fn} (• Jt d C 0 , popr ^0 

U/trf t( If uni rt^ ntrd — tWie/i n ease is siibmiited to tho High 
Court mult r softion M)7 and the High Court passes a feiiteiire t 
d w s so ns a ( I url « f Ib fi r« nee nn 1 not in the oxen iso of its ordiiiarv 
origiiinl jiiri dntiiii ind theriforc it hns power on coniiction and 
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In *r] d t) n nmiin-I to iml IIk* I’rMi*J<‘ncT Town Tl c 

('• orl «• rnr|tnfr“l in •pfi*! til** iifrti*<^! Jn tlio jtil tn wlncli 
• < nl ! W rr I n U n ‘nt r'lUinc tlK* rn’^ — 2^ C \Ij 

ll !• i< T A lo J 1 ><* arr«j‘r<I to l>o impri«»iii« <! 

in « 7 L 11 11 ^2 \ j*il i» B pri'on witliin tl < 

tT)f*t tr c • 1 tl '• I’m*' n« \f t bi)*1 iI*** I’ri«nnnr« Art. loit it do<*« not in* 

fl.i.V* p,!,'-. UV up l',t 

It I* ilI'C)*] to f'M'ti*' B |>^r*< II Ml A jail ntlirr than that iik n* 
tim' 1 III Ilf w;»fTaiit — 11 <*\I. \*$ Ifllntl iliulrr ‘nrlinn 

< t7/ »iIo f » » ■ • J ' »i t • / im; ri» nfr»/f>7 — In ralnilatinc n«f« 

of in j ri^' Ilf f Ml Hr ■|a> «ij-*ii »li<li tlir »rn1rfif«* l» pn««rtl Biifl tlir 
clal <f r»lr*Ar c tichl In llirlnilf'l AIkI »oli«|i|rrf ‘I B« ilav« of impfi* 
rnnr r| t f< r ftar*|<1f a inaat •^nla on thr I*t Janiinrr to oiiO 

month* III j ri»' nn « fit «hoiil<l I** rrlra»r«| on Ihr 'll*! Jntiiinrr imt on 
Ihf I<t Iriruarx If.. 7 I. O No .Mil «lnl< fl .V 1 1* «>I 


1) 

for 


384 . I M n M.ii 

f ti'in ff warrant 

tsfonti ifi 


I lilt for I hr rMwulion of u «ontrn(t* <>f 
itiipri*oiiin« lit "h.iil )>r ilirrctnl to tin* 
«i*Ih ri III < liaiv<‘ "f tlir j 111, oi otlirr 
pi or III uIimIi till* pri'^oiiri is, oi is to 


111* I OllfllM <1 


Till iiiirrHiit of itii(>ri*oi>RKiit iiiiist l>r aicnrd h% tlio Mnsi^trato, 
•ml till *i;.riatfir(* i-lioiiM lx* <ifrix<*<l h\ pon nnO not hi Ricans of n 
•taniff~<J M \n 'Pd 

Tin iK«rifHl of itiijirisniitm lit *h'*iihl l>r dAfiiiito thti«i in nii onlri 
iiiidtr sn 121 tlie ^Iiit’istnito .lioiild state tlu period for ninth the 
accused is to lx* iinjirisoiud in ihf.oilt of findiiic' security , it is iIIcjrH] 
t'ldircft the ai-ciisod lo he itii|>risniicd iinfif hr ynri ^rriirify — 8 CM. 
CM 


It IS illegal to lonrim. a person to a jail other tliaii that mentioned 
m tliL warrant Uliire a slienlf s otBcer dthicrcd over to the officer* 
iii-tliar('c of tlx. Alijiort Tail > ]tid(;nient debtor who had l>cen dnh 
conimittid to the Prcsideiitv Jail tlio confinement in the Alipore Jail 
was held to be iilc"al -11 CM/ 527 


385 . A\ lien tin* iirisoner js to lir toiifinrd in a jail, tlir 
■Warrant with whom m. mailt shall hr lodged witli the iailoi 

to be lodpcd 

386 . ( 1 ) AVIiriioei an oflenilet lias hern sententod 'o 
■Warrant for levy of ]ia\ a fine, thr Court jiassing tlio 

srnienfe inaj take action foi tlir le- 
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tenre, oi if 'll! appeal is utade flicted until fifteen days fiom 
■uitliin tliat time, until tlie the date of the sentence^ or if 
sentence is confirmed by the an appeal is made ivithm 
Appellate Couit, but the that time, until the sentence 
whipping' shall be inflicted as is confimed by the Appellate 
goon as practicable after the Couit, but the ■whipping shall 
expiiy of the fifteen days, or, be inflicted as soon as piacti* 
in case of an appeal, as soon, cable after the expirv of the 
as pi-acticable after the receipt fifteen days, or, m ca«e of an 
of the order of the Appellate appeal, as soon as piacticable 
Couit confiiming the sentence after the receipt of the oider 
of the Appellate Coui'f con- 
firming the sentence 

(2) The whipping shall be inflicted in the presence of the 
officer in chaige of the jail, unless the Judge oi 31 agistiatc 
oideis it to be inflicted in his own piesence 

(3) I\o iccused person shall be sentenced to whipping: 
in addition, to imprisonment, when the term of impnvoninent 
to which he is sentenced is less than three montlis 

Thw section lias been amended by the Criminal Law Amendment 
Act, 1923 The old section contemplated only those cases nhere the 
accused was sentenced to whipping as well as to imprisonment, if the 
accused was sentenced to whipping only, tins section did not appb. 
and the sentence of whipping could not be postponed — 2 
But the newli added clause (a) now provides for such cases 

rostponnnfnt of uhxpping till after itnpnsomnent ■ — ^IVhero a 
person lias been sentenced to whipping as well as imprisonment, the 
whipping mas l>e postponed, as provided by this section, until 15 days 
from the date of sentence or until conArraation of the sentence on 
appeal, hut it is illegal to postpone the sentence of whipping till after 
the term of imprisonment had expired — 6 SI H C R App 33, 

7 "M H C R App 20, I BOM L R 43G, Ratonlal SOS 1 ' 

AV, X I3S, 4 BOA! L R 020 AVhero a iMogistrato ordered that t1 o 
prisoner 1 o lirought before him at tlio expiration of the sentence of 
imprisonment md that the sentence of whipping should then le 
carried out, the High Court cancelled the sentence of whipping 
having become inoperative and incapable of lioing carried out 1 1 lapse 
of time— 20 AA R 72 

'll *oon at j rticticnhle' — “The whipping must bo carried into 
effect as soon as praifieaHo after the e*pirv of the tune ^penCe) m 
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-this section Jf through .ucHlcnt, or neglect or wilful breath of diitj 
of the ofHecr the sentence of shipping nas not carried into execution, 
the prisoner is not tlicreb\ freed from liability to undergo the senteiuo 
etill remaining unexecuted — Itatnnial 136 

Double •teiifcnee of u.?itpping — \n accused cannot be sentenced to 
a double sentence of shipping when he is convicted of two offences, 
thus, where a person is comicted of offences under sections 154 and 
380 I P C , it IS illegal to pass a sentence of 15 stripes for each 
offence — Pataiilal 955 

Sub section (3) — ^^hen a *-eiiteiice of imprisonment of less than 
three months is awarded, an additional sentence of whipping is illegal 
—2 IlO^r L R 54 

3S2, (1) In the i ise of i peiMm of oi uvei sivteen jcais 
of .ige wlii|>ping: '‘hall hp iiiflitted with 
iium^ment. .i light i.ittan not than lialf an inch 

m diametci, tn «mh mode, and on sutli 
part of the person, u-n tlie Local Oo\eninient diiects, and, in 
the ca*!© of n pei'son midci •‘ixteen jears of age, it slinll he 
inflicted in such mode, and on such jiait of tlie peiNon, and 
■with such in‘-trunients, as the Loial Goaeinment diiects 

(2) In no case shnll '‘uih punishment p\oeed tlnrti 
stupes, and, in tlie cnee of a pei-son 
number of q,^teen jeai** of age, it silmll not 

es-coed fifteen stnpes 

‘Such part of the person’ — Tii case of a person of or oicr sixteen 
years of age, in C P Madras and Bengal the punishment of 
whipping IS inflicted on the bare buttocks the offender being tied to 
a triangle, in Burma the piiiiisimient is inflicted on the breccli, in 
Bombay, if the punishment is inflicted in private (i e , within the 
precincts of the prison) it shall lie inflicted on the bare buttocks, and 
when inflicted iii public ft r outside the Jail precincts), across the 
bare shoulders 

In case of a person umler sixteen years vf tge, in Bombas, U 
P , C P and Punjab the svlnpping is inflicted on the bare buttocks, 
but the offender is not tied to a triangle but simply held on it, nr is 
held in some other coincnient wax , in Burma the whipping js inflicted 
on the breech, in Bengal it max lie inflicted on the posterior, or on the 
liaiids as the Court max direct (Cal G B and C. 0 , page C2) 
■“Ilaviiig regard to the genera! feeling of the respectable clashes 
of the people ns to the degrading character of the punishment of 
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certificate is in%ali(l, and the whole sentence nia^ he earned out, the 
Alagistrate cannot inflict the smaller number of stripes in accordance 
with the medical certificate, and in lien of the rest of the stupes not 
inflicted he cannot award imprisonment under section 30o — 31 
MKD 84 

395* (1) In. nnj ease in wliicli nuclei S ^194, a «!entence 
of trlupping- IS wliollv oi paitnllji pie- 
Procedurc if punish- \eiite(l fxoin belli" execntefl, the oftendei 
«rmid?rs‘ 394"’"‘'‘' '>>>•'" l'<- t.ll the Cmut 

whieli pT=ssefl the sentence can lerise it; 
and the said Couit imy,at it« discre- 
tion, either remit such senienoe, oi •sentence the offendei in 
lieu of uliippingr, oi in lieu of >^0 iiiurh of the sentence of 
uJ ippiii" as Tva*! not executed, to iiu])U>'onnieiit foi any tenn 
not exceeding- tuehe months o» to a fiue not erccahng fixe 
hnndred rnpeCi tvlucli mat be in addition to anr othci piiiiisli- 
incMit to tiluoli be mat Jnte been sentenced foj tlie eame 
offence 

(2) jN’othing in tins section shall be deemed to nntlioiize 
• 111 } Couit to inHict impiiconiuent foi a tenn or o fine of on 
amount exceeding tint to wJncIi tlie acemed is liable bt law, 
01 that which tlie md Couit n competent to inflict 

CHAXGn — Tlio italicised woicU hare been 'idded I)j* section 103 
of tlio Cniruml Procedure Code Amendment Vet 3023 “This Amend 
incut enables a soiitence of fine to be awirded m lieu of n sentence of 
whipping wJucli nimot l>e cnrricd out ’ — ‘^taiemeni of and 

JiVo«o«s (1011) 

ITmlcr the old law it w is held tint the Court had no power to 
reuse n scntoiico of whipping bi innicting i fine — 11 VLL 30S, AVeir 
(Irl rdii ) O^ll, 2 4\oir ftO TIiC'C cases ^re now rendered obsolete 
* U/ioUy tr 2 »iiti(iUif jtirienfed — ‘ AMiolls prcicnlcd ’ refers to 
sill, section {!> of section 30|, ‘ J’lrtiilli prcientcd ’ lefcrs to subsec- 
tion (2) of that section — 31 At VD **1 

‘ The Couit V hirh mcd the tentrure can reine it ’ — Tlie oiih 
Court wliifli cm reuse the sentence i-. tlie Court wliteli passed the 
sentence r\cu where a senteiuo «f iinprisoninent and irlupping 
[nssod bs a l)i»trirt AlTgt>irnte w i» eoiifirnied on np|>cal In the Ses 
Mons Jndgi still the Magistrate i- not preiented from reusing the 
^onteiu-c — 18"^ 3* It Ifl fhit the wortP ‘the Court wliirh passed 
tin M iiteiKC ’ d » Hot moan ll e s tiiu offiier who in flirted the sentence,. 
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therefore, where & Magistrate who passed the ongitinl sentence of 
whipping was transferred, tho District Magistrate who had jurisdic- 
tion over tho whole district was competent to commute the sentence 
of whipping to one of imprisonment— 1901 P U 33 

7’oirer o/ rriuion — The Court can revise tho sentence of whipping 
III awarding solitary confinement in lieu of whipping, under this 
section — 1809 P. It 14 The Court maj remit the sentence altogether, 
even though it is competent to inflict n term of imprisonment m heu 
of whipping — 1 L B II 202 

The imprisonment which tho Court can award under this section 
mu't not exceed the term which the Court is competent to award 
liere a Magistrate sentences the accused to the maximum term of im- 
prisonment which he is competent to inflict ns well as whipping, and 
the whipping cannot he c'lrried out, he cannot sentence him to a 
further term of imprisonincnt in lieu of ivliipping hut ought to remit 
the sentence of whipping altogether— 2 Weir 419 21 VLE 25, IDOl 
P II U 

39S. (1) "When sentence is under tin's Code on on 

e^aped consict, &uch sentence, if of 
Execution of sen- death, fine or trliippinp, shall subject to 
Tm’tT' the provi'iions liei-einhefoi-e contained, 

take eftect immediately, and, if of im- 
prisonment, penal ^eiTitudeor transportation, shall take eftect 
nocouhn<r to the followingr rules, that is to say— - 

(2) If the new sentence is severer in its kind tlnu the 
sentence which such convict was under^oiiifr when lie escaped, 
the new sentence shall take effect immediatelv 

(3) When the new sentence is not se\ erer in its kind than 
the sentence the convict was undergoing when he escaped, the 
new sentence shall take effect after he has suffered imprison- 
ment. jienal servitude or transportation, ns the case may be, 
for I fuiiher period equal to that which, at the time of his 
escape I'emaiued uiiexpired of Ins former sentence 

Erplanation — For the purposes of this section— 

(o) sentence of transportation or penal senitude shall 
be deemed severer than a sentence of imprison- 
ment, 

(6) a sentence of imprisonment with solitan confine- 
ment shall h© deemed seveier than a sentence of 
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certificate is iimlid and tlie i\lioIe sentence mas be earned out, the 
"Magistrate cannot inflict the smaller mmiber of stripes in accordance 
with the medical certificate, and in lieu of the re«t of tiie stupes not 
inflicted he cannot award imprisonment under section 395 — 31 


MKD 84 

395. (1) In niiTi 


Procedure if punish- 
ment cannot he inflict- 
ed under S 394 


rise in imtier S 894, i sentence 

of Trlupinng- is Trhollj oi paitulh pie- 
■\ ented fiom being executed the offendei 
shill be 1 ept m rustodt till the Couit 
A^liicli pissed the sentence f.ni levise it, 
and the said Comt iniv,at its discre- 
tion, either leniit such sentence, oi ‘sentence the offendei m 
lien of uluppingr, oi in ben of so nmeb of the sentence of 
ul ipjiing IS was not executed, to impnsonment foi am temi 
not exceeding: twehe months oj to a fine not eicecding fixe 
JninrJicd rupees wlucli mix be in addition to in\ othei punish- 
im lit to uliirli he imt hate been sentenced foi the s'lnie 
olfence 

(2) Nothing in tins section shill be deemed to nuthoiize 
inx Cmnt to inflict inipiisonment foi i tern or a fine of on 
(nnount exceeding tint to nhiob the aci u«ed is liable In hir, 
01 tint uhicli the said Court is competent to inflict 

OHANGP -~Tlie italicised woid« hare beou added hj section 103 
nl the Criminal rrocedure Code Amendment Act 1923 “Thn Amend 
meut enables t sentence of fine to be awarded in lieu of a Bentcnco of 
uhippiiig which caiiiiot he carried out’ — ^tutemfnt of Ot/erti ond 
JiVfuofM (1911) 

Under tlic old law it wa*! held tint the Court hid no power to 
reii«o a sontoiice of whipping bi inflicting a fne — 11 \LL 308, Meir 
(Irl I dn ) 901, 2 Meir 149 Tlie e cases are noir rendered obsolete 
' Wlollif tr ]) Ilf mill/ pin ei fed — Mlholh preicntod’ refers to 
subjection (1) of Roctioii 104 * I’artialls preieiited ’ icfcrs to snbscc- 

t ion (J) of tbnt section — 31 M 8| 

‘ T) r Coinf vJich iUcsed He ^enienre con rei Mr if ’ — The oiil' 
C lurt winch nu reuse the sentence i-* the Court witch passed the 
sentence lieu where a Rcnteiifo of inipri < nment ntid irliipping 
I issed Is a District "Magistnle was mnfirined on nfipenl Is the Ses 
Mfiiis Jndgi still the Magistrite i not preieiiteil from reusing, tlie 
sentcnii' — lb‘^1 1* II 10 lint tic words * the Court which passed 
Un sent! nee' do not menu the s in c otTcer who inflicted the sentence. 
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therefore where a Magistrate who passed the original sentence of 
whipping was transferred, the District Magistrate who had jurisdic 
tion over the whole district was competent to commute the sentence 
of whipping to one of imprisonment — 1901 P R 33 

Poictr of reiision — The Court can rewise the sentence of whipping 
b^ awarding solitary confinement m lieu of whipping, under tins 
section — 1809 P R 14 The Court mas remit the sentence altogether, 
even though it is competent to inflict a term of imprisonment in lieu 
of whipping — -1 L B R 202 

Tlie imprisonment which tho Court can award under this section 
mu«t not exceed the term which tho Court is competent to award 
"VS here a Magistrate sentences the accused to tlie maximum term of im 
pn^onment which he is competent to inflict as well as wliipping and 
the whipping cannot he carried out he cannot sentence him to a 
further term of imprisonment in lieu of whipping but oiiglit to remit 
the sentence of whipping altogether — 2 Meir 449 21 AIL 2o 1901 
P R 11 

3904 (1) hen sentence is passed under tins Code on an 
escaped conMCt, such sentence, if of 
Execution of sen do'xth fine or whippmf? shall subject to 
T*irts^ «6caped con provisions heieinhelore contained, 
take eftect inimediateU, and if of im- 
pn»onment penal senitude or transportation shall tal e eftect 
accoiduifr to tho followjii" rules that is to sav — 

(2) If the new seiitonce is sevcrei in its kind than the 
sentence which such convict was undergoing- when lie e taped, 
the new sentence slnll take effect immediatelx 

( $) M hen the nen seiiteiico is not sesorer in its kind than 
the soateuce the coavict was uudergoiag wliea he o caped Uie 
new sentence slnll take effect- after he has suftered imprison 
inent penal senitude or tnii«portation ns the case max he, 
foi 1 further period equal to that whiih at the time of his 
e«(ai» i-emained uuexpired of Ins former sentence 

F rpliinntwn — 1 or the purpose^ of this section — 

(<r) sentence of transportation or penal «eni(ude pliall 
he deemed sexererthan n sentenco of impri'on- 
ment, 

(b) a sentence of imprisonment with «olitin confine 
meut slnll ho deemed severer than i sentence of 



822 THE CODE OF CRIMINA.L PROCFDURE 


[Sec 39S 


certificate is iin'ihd and the whole sentence ma\ he earned out, the- 
Alagistrate cannot inflict the smaller numher of stripes in accordance 
w ith the medical certificate, and in lieu of the rest of the stripes not 
inflicted he cannot award imprisonment under section 395 — 31 
MKT) 84 

395. (1) 111 atij rase in nliipli imdei S 394, a sentence 
of wfiippingf IS wliollj 01 paitiallj jne- 
Procedure if punish- i ented fiom beiiigr executed, the oftendei 

Sd''.mSrs‘394'''"‘'‘' '’‘“I' '•"'**“'3' ‘>'3 *!'<= Couit 

vltich pissed the sentence tan levise it; 
and the ‘^aid Conit imt,at its discre- 
tion, either leinit such aenleiice, oi ‘sentence the offendei in 
lieu of uhippiii", 01 in lien of so wiuch of the •'entence of 
til ipping as was not executed, to iinpiisoiiment foi ant teim 
not exceeding ttvehe months oj to a fine 7iot exceahng fixe 
hundred rupees tvhicli luaj he in addition to anv otliei punish- 
inent to which lie mat hate been sentenced foi the same 
offence 

(2) Is’^atlung in this «.ectiOM shall he deemed to niithoii^o 
.iiij Comt to inHict iinpiisonment foi n tenn ot a fine of on 
(nnouni exceeding tliat to whuh the accused is liable ht lni^> 
01 that which the said Cowit is competent to inflict 

OHAXOn — T)io itahcisod woids Imre been added bj section 103 
of the Ciiiniiial Procedure Code Vinendment Act 1923 “This Amend 
meat enables a sentence of fine to be awnided in lieu of a sentonrc of 
wluppiuc winch cannot be carried out” — ^Stofempnt of Ohjcctf' and 
JVn»on» (1911) 

Under the old law it was held tint the Court had no power to 
rei i«o n •lentcnce of wliippiuf; b\ inflicting a fine — 11 ALL 303, \\eir 
( Ir I IaIh ) 9^3, 2 ^\eir 119 Ihe-wc cases arc now rendered obsolete 

‘ TI lioUi/ OI ; >1 if Kill 1/ pin ented — * M hollr prei ented ’ refers to 
subsection (1) of section 391, ‘ Partnlh preientcd' icfcrs to subjec- 
tion (2) of that sottion — 31 AlAU 8J 

* 7Uf foiuf nfiirh jusifd ihr scnfpnrr ran Tfun’ if ’ — The old' 
Court wliieh can rouse the sentenee i-. the Court wlncli jtnsscd the 
sontonro rioii wlicre a sentence of iiii]tris»nniont and irliippiuff 
passed be u District Afnnistratc w i- confirmed on np|)eil be the Ses 
stone Jnelv .1 still the Afftpislrate i- iieet prc'ontod from reusiuK tl“' 
K’litem-e- — I* II 10 lint the wnnD ‘the Court which pneecd 
tin s« iit( nee ' do not nienn the *. inn offieor who inflicted the sentence , 
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tliPiT-Ifirp o llir nrieiniil •rntt'nrp of 

wlippjnc 1 r«n*frrrr<l, tl o I)i«trirt Micittrul** wlm Iiatl juri* fic- 

tion orcr iJio whole dutrirt w»a roinpelrnt to rommulo the »cntonfo 
of «1 ipj inn to one of impriurntnfnt — l*Vll p H T] 

I'ojrrr nf rrrm o — ^ThoOmn, on reriie the w*ntenro of whipping 
\\ awardinn Kolitarr confinrmonl in lifti of whippmc under thii 
section — I* l\ It Tie Court ni»» remit the sentence nltocetlicr, 
even Ihoucfi »t la rompetenl to inflict • term of inipn»onmeiit in lieu 
of nhippmc—l L 11 n C02 

Tie imprisonment wlnrh tie Court on awanl under this ucction 
must not exreesl the term which the Court i* rompelent to award 
N\ here a Maci*trate »entenees the aerii»e<l to tl e initimnm term of im- 
pri» uiment wlnrh he m rompetent to inflirt a* well as wlnppint; ®nd 
till whippini* cannot l>o rirriod nut he eannot *entei ee him to a 
further term of imprisonment tii lieu of wiiippmc hut oiieht to remit 
the sentenre of whipiinc ahogether — 2 ^\^lr tl^ 21 ML 2o 
I* II 11 

396. (1) ^\ liPii “cntciHo js uniler tins. Codo on on 

cvc'tpctl ron\ict, **ucli ‘piitonce, if of 
Fxpciition of 8cn dc^th fine or wlujipinp, «linll subject to 
r^etT' tlio p^m'^lono liprcinlipfoi'c contTiiied, 

take cITocl nmnodifttoU, and if of im- 
jirisunmonf iionnl “onitudoor (mn«sporiTtn>n, «lnll take eflect 
icioidnifr to tlio follouinp mips;, (Imt to fat*— 

( 2 ) If the new sientence is foacrer in it*- kind than tlie 
t-eutetue which such tniiMcl was nndcrijoins wlipu he escaped, 
the new «eMtence shall t ike elfect nnmcdiatoh 

{ 1 ) ^Vlien the new sentence is not seterer in its kind than 
the sentence tlie com let at as nnderfroinp when he esC iped, the 
new sentence shall take effect after he has suftered imprison- 
ment jipnal senitnde or tnnsportation, ns the case inav he, 
foi 1 further period equal to that which, at tlie time of his 
escape lenimned nnexpired of Ins foianei sentence 

F rplanntton — I'or the purposes of tins section — 

(«) sentence of transportation oi penal senitude sliall 
be deemed seaprer than a sentenco of imprison- 
ment, 

(b) a sentence of imprisonment with solitan confine- 
ment shall 1)0 deemed seaerei than a sentence of 
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tlie same desciiption of impiisonment evlthoat 
solitaij confinement, and 

(c) a sentence of jj^oious unpiisonment cball be deem- 
ed seveiei tlian a «!eiiteuce of simple impiisonmeut 
witli 01 n'lthout sohtaiy confinement 
SE^TE>CE — Tlie nord sentence includes an order of imprison 
ment passed under section 123 — Itataiilal 774, Confia — 2 h B H 72 
SEVEREIl SENTENCE — What this section contemplates is that 
the sererer sentence must be undei^one first W’liere the accused iiho 
nas a life convict under sentence of traiisi>ortatiDn for murder was 
convicted for attempting to escape from Imfiil cnstodj and was sen 
tenced to four mouths’ rigorous imprisonment, the latter sentence 
must not commence immedntelj, but should he undergone after the 
CNpirv of the sentence of transportation — RatanHl 965 

337. When t peison alieudy uiidpig’oing' a sentence of 
impn«ioninent, penal 'semtude o: trails- 
Sentence on offender poitation «entenre(l to impiisonineiit, 
omrthcr P'""'* ''^iFitude oi fiansportntion, such 

impnsonment, peinl '^eiTitude or trans- 
poitation shall commence at the e-^pira- 
tion of the impnsonment, penal <iemtuile oi transpoitation *o 
tvlijcli lie Ins been ])ie\ioiish <5entonce(l viiJcis the court directs 
that the subsequent sentence shall run concurrently uith such 
jirci lous sentence 

Tiovideil tint if he i** uiideigoin" a ‘Sentence of impii'on- 
ment, and the «ipiitence on such subsequent coiniction is one 
of tianspoitalion the Coiiit unt, iii its disnetioii, direct tint 
the latter sentence shall coiiunpjice immedintelj' oi at tlie e\- 
piiation of tljo impiisoniiiPut to winch he 1ns been pieviou'lj 
sentciu ed 

Proiidrd, further, that where a person it ho has been 
senttneed to imprisomnent by an order under S 12'! in default 
of fiirmshinr; ^crurih/ i*, whilst unden/oinq such sentence, sen- 
trnrrd to imprisonmt nl for an ojfnnt lomuntted prior in the 
7iuiJiiia of such order, the hitter siulrnti «Jnd/ commrnee »>»• 
jrirdiatch; 

Tlio tlaUrisctt uordi and the second proW'u hate )>ecn added h> 
section of the Criminal Procedure C’««lc Xriuiidmont \{t, 10,’l 
The rcssoiu arc l>ehm 
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GENERAL RULE AND EXCEPTION — Tlie general rule that 
a sentence commences to run from the time of its being passed, and 
this section creates an exception in the case of persons already under- 
going imprisonment, and postpones the operation of the subsequent 
sentence until after tho expire of the previous sentence — 3 BLR 
A C 50 , 20 W R 70 

‘UNDERGOING IMPRISONMENT’ —A person is said to bo 
•t/iide»( 70 iHj/ an imprisonment the moment the sentence of imprisonment 
15 passed, though he has not jet liccn sent to jail Therefore, where 
a person is tried on tlie same dar for two different offences in two 
different tiials, then as soon as the first trial is orer and he is con- 
victed and sentenced he is said to undergo imprisonment, and if lie 
IS convicted and sentenced in the second trial also, he is said to be 
sentenced to imprisonment ‘while alreadv undergoing a sentence of 
imprisonment ’ within the meaning of this section — 2 Weir 461 But 
in 19 Cr L J 207 (<VLL ), it has been lield that until an accused has 
nctualh passed into jail, he cannot he said to be undergoing imprison- 
onent, and therefore where two sentences of imprisonment were passed 
in two trials on tlie same accused on the same daj , this section docs 
not apply and the accused can not be said to be undergoing imprison- 
ment under the first trial, as soon as the sentence is passed, therefore 
-the second imprisonment need not commence after the expiry of the 
imprisonment awarded in the first trial tlie Magistrate may order 
tliat the two sentences should be concurrent 

SEQUENCE OF SENTENCES — Tho meaning of this section is 
tliat sentences will tahe effect m the order in which thej were passed 
The sentence winch is first passed and winch the accused is undergoing 
must be given effect to first and anv subsequent sentence passed upon 
ihe afcnsed must /oJJosr after ifte expiration of the first sentence Where 
a ^lagistrate passes separate sentences of imprisonment on the same 
accused in separate trials but on the same dnv the sentences will tahe 
effect m the order in which they were passed, bv the terms of tins 
section, and the Magistrate need not therefore give anv direction in 
lus judgment m respect of the same — 2 Weir 451 In another case 
appearing on the same page of the same report {2 M’eir 451), however, 
it IS laid down that the direction that the sentence m one case is to 
run from the date of the expiration of the sentence in a previous case 
passed on the same daj must appear m the bodj of the sentence and 
Jihould also be inserted in the warrant. 
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But the above rule as to the sequence of sentences applies onlv ta 
the 1st para of this section It is only the sentences mentioned m para 
1 that can be directed to tahe effect in the order in which they were 
passed — Ratanlal 300 As regards the sentences mentioned m the 
proviso, the Magistrate has a discretion to direct either that the sub 
sequent sentence should take effect after the expiration of the prior 
sentence or that it should take effect at once 

Irnpusonment in foreign territory — ^^he^e a person sentenced 
to imprisonment in a foreign territory is subsequentlv convicted of an 
oSence in British India it is competent for the "Magistrate to pass 
a sentence which shall take effect after the expiration of the sentence 
in the foreign stMe — ^20 MAD 444 

CONCUBREM SENTENCES —It has been held under the olcT 
section that a Alagistrate cannot direct that the subsequent sentence 
shall run concurrently inth the previous sentence, because a Magis 
tiate can pass concurrent sentences only when the offences are tried 
at One and the same tnal (See sec 35 ) — 20 C \\ N 1300t Ratanlal 
532, Ratanlal 18, 2 BOAI L R 111, 4 BOM L R 876, 1912 M ^ 

N 306, 2 Weir 453, 19 A L J 310, 11 A L J 263, 1912 P L R. 
20,2 S L R 23,15C P L R 57,4L B R 147, c\en where the 
trials are held on the same daj, the JMagistrate cannot make the 
sentences in the two trials concurrent — 1894 P R 12 But now the 
iiinendinent made at the end of para 1 of this section will allow the 
sub'-equent sentence to run concurrent^ with the previous one 

‘ AT THE EXPIRATION OF — If one sentence is reiened — A 
person was coimctcd bj a "Magislratc and sentenced to 2 wears’ inipri 
soimient, wnd a month afterwards he was sentenced to three sears’ nw 
prisonnient bj tlie Court of Session, winch directed tlio sentence to tnle* 
(fleet on the expiration of the sentence passed the Alagistrate 
ippctl, tho coniiction 'iiul sentence passed bv the Afngistrate were “ict 
nsidt It Was hold tliat the sentence In the Sessions Court must bo 
deemed to lia>e commenced from the tune it was ordered to commence 
air after the cxpintion of the Magistrate’s sontcnco wlietber b' 
atrsal or completion of the punishment, and not before — Ratanlal 119, 
Ilntanlal 52) Rut in 2 Meir IW under similar circiiinstantes, it 
held that the iinprisoninent alroads iiiidorgone must be reel oned a* mi- 
pri-onmcnt under the sentence in the conMCtion winch was not 
reii T'ccl ^o nl-^*, the Calrntta High Court Inis down "IN here a 
1 risonor has l>cen cominittcd to }ail under two separate warrants, the 
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‘'•titcnf'C in tliP ono to liiVp rffrct from tlie rxpjrr of tlic ‘ontcncc* in 
tlio otiirr, ill*' dit** of *«fli «oooml »*'nt«'nro •liall in tlio oTont of tlio 
fir*t acnlrnco l»rinc rrmittrtl in »|>poat, !>o pr('«nin(Hl to take cITrcl from 
111*’ dat<* on which ho wa« rommittd to jait tinJor the* fmt or nri;;inat 
fcnlonf-e’* — Cal (» It »1 C. O pac** fO Ihit tho«o remarks ran onlr 
applj- where the *ontrnrr< in IIk* (wo trial* arc of the aamc kind; 
i'thrrwi«e the Homha* mime* cited al*orc «hoiild appU Tho«e riilme* 
are more rravmahle and practical tlioneh the Madra* ca*e and the 
CaUntla Hich Court Itulc are more faroitrahlc to the acciucd 

KIIIST I’lfOVlPO — Where a per-on who it alrond.r undorRoine 
inipritonmcnt i* * 0010000 *! ht the ‘* 0 ** 1011 * Jiidce to tran*portntion 
for life, the sentence of tran*pnrtation pa**«l tit htrn will commence 
at the expiration of the prerioiit *cntcnce of the inipritnnmeiit, unless 
the Jiid;;e in hi* di*crction tn*ke* a further order that the «entenco of 
traii'portation i-hall take effect mimediatelv— Ilalanlal 

-\n order directing tliat a *eiiteiice *hall toko efTect on the ex- 
piration of another sentence 1 * not a part nf the jiidcmont and ntaT- 
therefore lie made after the ludcnient ha* l>ecn signed Therfore^ 
tiliere a Sc**ion* Judge in ignorance that the accused 1 $ already un- 
dergoing impfi'onmcnf sentences him to transportation for life, it 
I* K(ili«eqiiciitls open to him to order, ecen after the judgment lias 
1>een *tgnod that the sentence of transportation shall take effect im- 
luediatch — lt.itaiilal 3P1 

SKCONl) PHOVfSO -—This protiso Ia%s down that if a person 
who Is imprisoned under section 12.1 in default of furnishing secuntr, 
K buhsccjucntl.s sentenced to imprisonment for an offence tommifffd 
prior to the jwssinij of the onfer under section 123 the latter sentence 
(1 e the substantive sentence of imprisonment) shall take effect im- 
mediatels This is also laid down in a largo number of decided cases' 
31 M\P. 515, 37 nOM 178. 5 ROM L R 2G, 8 N L R 20 

Under the old law, there was no distinction whether the offence 
for winch the person imprisoned under section 12.1 was subsequently 
convicted was committed before or offer tlie making of the order 
under section 123 The law was that if a person undergoing im- 
prisonment under section 123 was snbsequenth convicted of an offence 
and sentenced to imprisonment (whether this offence was committed 
fiefore or after the sentence of imprisonment under section 123 was 
immaterial), the latter imprisonment must take effect at once and 
sliould not be postponed till after the expiry of the period of im- 
prisonment awarded under section 123 — Ratanlal 970; 2 Weir 452, 1 
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But tlie above rule as to the sequence of sentences applies onlv to 
the 1st para of this section It is only the sentences mentioned in para 
1 that can be directed to tahe effect in the order in -Hhich they were 
passed — Ratanlal 300 As regards the sentences mentioned in the 
proviso, the Magistrate has a discretion to direct either that the sub 
sequent sentence should take effect after the expiration of the prior 
sentence, or that it should take effect at once 

Im 2 nisonmcni in foreign territory — ^^\he^c a person sentenced 
to imprisonment in a foreign territory is subsequently convicted of an 
offence in British India it is competent for the Magistrate to pass 
a •'entenco uhich shall take effect after the expiration of the sentence 
in the foreign state — 20 MAD 444 

CONCTJIlIlE^T SENTENCES —It has been held under the old 
section that a Magistrate cannot direct that the subsequent sentence 
shall run concurrently with the proMons sentence, because a Magis 
trate can pass concurrent sentences only when the offences are tried 
at one and the same trial (Sec sec 35)— 20 C IV N 1300, RatanUl 
532, Ratanlal 18, 2 BOM h R 111, 4 BOM L R 876, 1012 M V, 

N 390, 2 Meir 453, 19 A L J 310, 11 A L J 263, 1912 P L R 

2(1, 2 S L R 23, IS C P L R 57, 4 L B R 147, even where tlic 

trials are held on the same daj, the Magistrate cannot make the 

sentences in the two trials concurrent— 1894 P R 12 But now the 
aniendnient made at the end of para 1 of this section will allow tlie 
subsequent sentence to run coiicnrrcnth with the previous one 

‘ AT THE r\PIRATION OF —If one sentence rs reiersed — \ 
per on was coinictod hj a "Magistrate and sentenced to 2 scars’ impri 
sonincnt, and a iiioiith afterwards ho was scatencod to three sears iin 
pnsonnieiit bs the Court of Session, which directed the sentence to tal e 
{ffett on the expiration of the sentence passed bj the "Magistrate On 
ippoa! the coiniction and sentence passed bs the "Magistrate wore set 
aside It was held that the sentence lij the Sessions Court must 
deemed to liasc coinmcnccd from the time it was ordered to commence 
sir after tlie expiration of the Afagistrate s sonteiue whether bs rc 
%Ar>iil or eomplotioii of the punishment, and not before — Ratanlal l^'), 
[{atui lul "21 IJiit in 2 Meir 130 under similar tircurnstaneos it 
l(bl tbal tlic imi>risoninciit nlreads undergone must be reel onod ini* 
pri'onment iiiider the setitciiet in the eoinirtion which was imt 
rci(r*(d ^o nUo the CnJcntta ITtgli C«iurt lass clown ‘MMicre i* 

I ri'imr has rominitted to jail under two separate warrant' tie 
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(4 /I) The praxifion* of the ahoxr suh'sccitons tholl nlw 
to flftv off/rr i>Of*etl hy a Cnvxinol Court utider an>/ 
•celion of tht* Code or of any other laxe, xrhich rr*tricig the 
Ixhertxj of <fni/ person or xmpotea anxf IwhxUtxf upon him or hix 
properti/ 

(5) Xotljinjj liciTjn tontaincil *1111111 bf* cleemod to intcrfeie 
TMtli tlip Ufflit of Ills or of the Goiernor-Genrral 

irhen tueh nght it drleyated to him to print p^^(lons, re- 
jineios, iV'pilrs nr iTmissmns of puinslinient 

(’» 1) 11 here a eonditional pardon, u granted hy Iha 
Majestij or, in iirtuo o/ iini/ poircri delegated to him, hy the 
(7oi ernor 6o/irro/ ung condition therchy imposed, of xrhaf- 
4'ier nature shall Ixe deemed to hate hern imposed hy sentence 
of a competent ( ouri under this Code and shall he enforccahle 
accordingly 

(0) Tlio (ioMrnoi (joiicml in Counril and the local 
Goi eminent inn%, lij peneml nilcs or specnl orders, giro 
■directions ns to the susjiension of sentences and the conditions 
on which petitions should ho presented and dealt Mitli 

OIIANGE — The ttnlicisod nortls ftnd subsections (4 A) and (3 \) 
hare been added b> section 10? of the Criminal Procedure Code 
Amendment Act 1921 

SCOPE or SECTION — ^TIus section applies onlj to persons sen 
tenced to imprisonment and not to persons upon whom a conditional 
pardon has liecn tendered under section T37 — 11 ALL 79 

CASES — In cases of murder the Judge mas report anj ex 
tenuating circumstances calling for a mitigation of the punishment 
to the Government and the Government mav thereupon take such 
action under this section as it thinks proper — 23 CAL 604 10 

BOM 512 

In these cases tl e accused committed murder without any ap 
parent sane motive and was suffering from mental derangement 1 1 
some sort and tie High Court holding that tlo accused was not 
entitled to be acquitted tinder section 84 I P C , recommended the 
■case to the Local Government under this section to be dealt with in 
•such manner as it thought fit 

PROCLDURF — 411 recommendations for remission or suspension 
of a sentence made under section 401 by an officer of any subordinate 
court to the Local Government in regard to a convict whose case has 
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400i When a sentence has been fully executed the officer 
executing' it shall return the 'wamnt to 
'"^liich it issued With au 
endoisemeiit under his hand certifying 
the inaniiei in ^hich the sentence has been executed 


CHAPTER XXIX 

Of SusPE^SIo^s, BEiiissioNs and CojoiuTAriOAs or 
Sentences 

401i (1) H hen aiij person has been sentenced to puniffi 

ineiit for an oftence, the Go'vei'noi 
"enTe?'”" Oene, .1 an Couaa.al nr tie Local 
Go>ei'nment may at any time ■without 
conditions or upon any conditions which the person sentenced 
^accepts, suspend the execution of his sentence or remit the 
whole or any part of the punishment to Trhich he has been 
sentenced 

(2) WheneNer au application is made to the Go\en^of 
General in Council oi the Local Government for the suspen 
Sion or 1 emission of a sentence, the Govemoi General in 
Council or the Local Goveniment as the case may be w*!' 
require the piesidiug Judge of the Court before oi hj which 
the conviction was had oi confiianed to state his opinion 
to 'whether the application sliould be granted or lefu'^d 
together 'uith his leasoiis foi such opinion and aUo to 

icith the Hatemeut of such opinion a certified copy of t/r 
record of the tiuil or of such record theieof ns erists 

(3) If am condition on which a sentence has 1 
suspended oi j emitted is in the opinion of the Goven^^^ 
Ocnei'al in Council oi of the Local Gov eminent, as tlic ca«o 
inaj be not fulfilled tlie Govemoi General in Council or tlie 
Local Go^ eminent may cancel tlie susjjension or remis-sion 
and thereupon the person in whose favoui the sentence ha'> 
been suspended or leinitted mnv, if at large, he arrcs(« d h} 
my police-officer vMtlioiit vvnirint and lemnnded to undergo 
the unoxpired portion of the sentence 

(4) The condition on which u sentence is suspemh d or 
1 C nutted under tins sec fioii niav h« one to he fulfilled h' ' 
person m whose favour the sonieiu* is suspended or renidhd 
or one inch ja ndent of his will 



in> Til*' in (‘*Miiiril nnil lli»* 

Onirmtnrnl UM^. li\ ;,’r-n*Ti! nilf«* f»r piro 

«ljrrrliftn* n* l<i f!if »ti*|K*n*i**n *»f w*nt#*nrr« nnti llm r«*nflitinn«. 
nn tiinrii !*♦' nn*! n-itli 

ci!\N(«r - n «• •*'M« (< a> »ii<i (*i\> 

lit** lir^-n aiMMl •<^l»on IfC of tfw* (Vmin*! rn'«^lHrT O"!* 
Amonclfix-nl \<*1 

^(X)rK <II SKfTION — Tl>i» w<t«on ipplic^ onlr In prr»nn» *«>n. 
trufx^! In ini|iri»^itimr-tit •ncj not In Mi*on «|inm » romliUnnal 

pardon ha* l-H-n toixlrrril ninlrr •o<-ti»n TIT — 1) \I,1« T** 

C\‘*H’s In <a*o» «>f inMr*I»T llio Jn<l(;<* mav r«'|*ort anv ox. 
tontsatini; rirr(im»tat>ro* rallint; Inr m miti;;alii)ii of tho pnni*hmoiit 
to tho (fOTornmont and iho Ctovrrnniont niar thoniii><»i InVo *iirh 
act-wo. tlw*. •*^«.w«tv a* U »JI«av.V-« \noyi<rc— iT C '.U CAi 

UOM 51‘.* 

In tho*o cgoo* tlio nmi'oti fximmittod tnnriior withnnt a:n ap. 
paront •‘ano niotiio, and «a* aufTorinR from tnontal doran(;cmpnt »f 
*nmc *ort and the HirIi C%>»rt Imldine that tho neetKod wa^ not 
ontitlod to lx a<-<|iult(Hl tiiidpr Koction PI I I* C, rorommended tho 
■case to tlie Ix>cal (toseriimont iiiK]c.r tins section, to he dealt with m 
•such manner as W. thonchl fit 

I’llOCKDL’IlK — Ml roeommondntions for remission or suspension 
of a sentence made under section 401 bj an officer of anj siihordinatc 
court to the Local Gosemment, in regard to a consict nhoso cose hns 
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been before tbe High Court on appeal, shall be made through the 
High Court— Cal C Jf d G. O , p 40 

CERTIFIED COPY OP RECORD —The original record need not 
b« sent. “Objection has been taken to the inconvenience of this, and 
ISO think that it -ttill be sufficient to require a'certified copj of the 
record to be furnished” — Iteport of the Select Committee of 1016 

“Suih rpfOicZ thereof us exists'^ — “It is well known tliat in the 
case of proceedings in a High Court the Judges object to their notes 
being treated as part of the record, and we have therefore referred 
in our proposed amendment of section 401 (2) to “ a certified copy of 
the record of the trial, or of such lecord thereof as cjusts ” IVe think 
in cates where it is necessary, in considering a petition for merej, for 
Government to know, as it frequently maj be, the nature of the cvi* 
dence given at a trial in a High Court, we can safeh trust to the 
courtesy of High Court Judges to furnish a cop' of their notes ” 
llepoit of the Select Committee of 191G 

SUB-SECTIONS (4.A) AND (o-A) —“The new clause 4-A 
intended to make it clear that the power to remit sentences conferred 
bv section 401 can be exercised in the case of orders of a penal nature, 
f ff.t orders under section 565 of the Code TJie object of the now 
clause C-A is to enable anj condition upon wbicli a pardon has been 
granted bv His Jfajestj or by tbe Governor General wben such power 
has lioen delegated to him, to be enforced in the same viav os a 
sentence of a Court ” — iVtotcm^nt of Obfeett and Hendons (1921) 

In sub'section (4-A), tbe word ‘law’ lias been used instead of the 
more common word ‘Act’ to make it clear that this section applies to 
the rase of persons sentenced by tribunals constituted bv Regulation* 
and Ordiiiniiccs — Jlejiort of the Joint Comniifffr (1022) 

SUlh^KCTlO'S (J) — *Or of t/ir fJote'mor-GrnettfV — “Re have 
made a formal ninendmcnt in tlii> sulnsection in view of the special 
dclegntioii to the present Governor-General of IIis Afajostv * 


prerogative of pardon ” — liejtort of the Select Cominiftre of 1016, 

402. (1) The Goveinoi-Genoinl in Counril or llir* Locil 


Power to commute 
ptitiisbiiient 


Govcinineiit niav, vvifliout tin' rnn*ent 
of tlir person «c'n(onro(l, (Oininn(o»n> 
ono of tlio follow ing» •■entenres for nnv 


other inentionod after it : — 

ilntli, tmnsjiortntion, penal «prvitiHl(', iigoioijs inipii*on- 
ineiit for a teiin not o\c eediiip' that to which he niiglit hii'i* 
hcen '‘ctiti'iiriMl, sinijih' itti])iisoiiincnt for a like toiiu, nnc. 



5(C 


7n? cniu «»i fRi’*!'. M rnofjitim 


f f lj t f* /*<■'■ i1 f r If 

U 1 . . I. I ! ►« »->» r *^1.- |'■f-«■‘1*"(Tl*-|^»l 

Tf . , Tr <..% \t . . , ».i \.^ t • i> I »trr«./ } 

t W r ii.l* » '■« » ' ♦ tr»pi’ ••'1 »-i*I<-t"*. r<|}«lrli»n 

r« t f M -• V ».» 1 ll .-^ ) »t* » • t» ’t» 1 — r r » 

., r J . , <;'Uk 


r'HXfril! \\\ 


Ml \<<«ttTT«t* «r fi.\\|tl|fi%< 

402. I. \ •!.. I *«iif«* l*<w'n li% ft f’n'iil 

!’« t» t « t 'v /.till f • p )iiH' 


II ^tlr nil n'T<*n’i' 
I'' niKl <<•!,% Mtr.] .*r 'truuilli'il of nj-li 

%li^ll txfiilr» Mjrjj rtiht irtmn or 
•o'lnittol rrtii-*in* in forri*. nn' Ic IwMo 
tl !*«• iMfvl nCTlIi for tlio •itiio ononro. Imr on t!io •Ttnr» fnrt< 
for «ii\ nilirr offrfiro f«ir wlinli ft *!ifTrmit rlnrpr frritn Iho 
otip iin*!'* nsruti't tniclil In'** l»****n nnilt* tuii!**r 
% V>. «ir for «lii* li lio tnik'lit ln'«» Iwwii r*»ntirtrt| mulor *or. ?.17. 

(•» .\ p<’n*'n nr<|uitto(l <ir (oii'irtrt) nf nil •iffrtuo nia,\ lio 
nfloni.iiili. tnoil f«ir nn\ «ii*titirt oflmro for nlurh n (‘opirato 
rlntyo niislil In'** tf'cn »tn«|o ncntti*'! Inni on tho fornirr trhl 
iMnlf'r Cr». *nl»**^Ttioii d) 

f.n A iw*r^n roll' n (oil of nnj offonn* « (iintilufoil l>y nny 
acl » iii^int; rfin»*“fjiu*nrr» wlii«li, if»;rrtIiiT "lUi •‘iith nrf, rnns- 
titnt* <1 a (IifTori'iit o 0 <mi« o fntin t|i.it of n lin Ii In* w m ron' ictoil, 
m ly Ii** aflonr.inN trmf for Ii fu^t jijonfjoiifif offrnc o, if tho 
* inikpflUPiH rs Ii III not f*r won* iml knnnn fo tlio 

(’ntirl in Im'** ImpjH'nod, at tin* liino wlion ho was (on'icfcd. 

f-l) A i»f*r.on nrquitt*‘il or coii'irtnl of an.' ofTcnco con"?- 
titntod li.\ an.' a*!*- iiiaj, iiiil'Mtlo-tnnchn^' such acquittal or 
eoii'iption, he ••uh««HjiiciitK clnrpccl with, and tnccl for, nny 
Cither ofTcMu *> ronstituteil hj flip s»inpa(ts vhich ho ina' havo 
Kuninitfecl if the* (’nnit lij "hicli he* was first tried was not 
competent to trj the ofTenco with whieli he is sulisequently 
eharpecl. 

('>) Xothin^ 111 this section slmll nfTeot the pro'isions of 
"eetion 20 of the Genenil Clauses Act, lcS97, oi section 188 of 
this Code. , 

C3 
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Eiplanation — Tlie dismissal of a complaint, the stopping 
of pioceedings niidei section 249, the discharge of the accused 
oi enti’j made upon *i charge under section 273, is not 
an acquittal for the purposes of this section 
Illustrations 

(a) A IS tried upon a charge of theft as a servant and 
acquitted He cannot afterwards, while the acquittal remains 
in foice, be charged with theft as a servant, or upon the same 
facts with theft siniplv, or with criminal hi each of ini'!! 

{h) A IS tried upon a charge of miiidei and acquitted 
There is no chaige of lohbcry, but it appears from the facts 
that A committed lobbeiy at the time when tb© miirdei was 
committed, be ma\ afterwaids he charged with, and tried 
foi, robbeiy 

(c) A IS tried for causing gne^ous hurt and coiiMcted 
Tlie person injured afternnids dies A may be tried agaui 
for culpable homicide 

(d) A IS charged befoie the Court of Session and con 
rioted of the culjiabJe homicide of B A mar not afteiwaid^ 
be tried on the same facts for the murder of B 

(c) A IS chaiged by a Magistrate of tlie fii*st cla^^ udlJ 
and conMcted ba liim of, voluntarily causing hurt to B ^ 
may not afteioraids be tiied for aoluntaiilr causing giicyoiis 
liurt to B on the ‘lauie facts unless the case comes vitliiu 
paragi*aph 3 of the section 

if) V IS chaiged hy i Magistrate of the second •1>'^‘' 
nith, and toimcted bv Iniii of theft of propeHy fioin the 
person of B \ may be swbsequeutlv chaiged nitli, and tiied 
for, lobben on tlio same facts 

ig) B and C are charged by a !Mngistrate of tli© 
class with, and coinicted by lain of, robbing T) A, B and C 
may aftciaiards he clinrged with, and tried for daroify on the 
same facts 

PIUNCIPIl — Tins section 19 nn ninplifcntion of tlio I'd! 
innxinj of Inw ‘nemo i}f} rt ?i« xtrart* Tlnn principlo docs not rest 
on nnr doctrine of estoppel 1 iit cmlodics tlio well ostnllHlicd ride of 
roinmon Ian that n man mar not bt put twice in peril for tie fitnc 
ofTonce — S'! M \D ICO (T R ) Mhero nn offence lias nlrendi 1 cen tie 
eulject of indicial inTcsticntioii and adjudication and there I is 1 cen 
an nc^juittal the nerjiiitta! is conrln«iie and it would le a rery 
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danperons piinciplc to adopt to npnrd b jiidpniont of not puiltj ns 
not fnllj ostnMioliinp tlic ninoccnit* of the neensed — Ilex v riummrr, 
[1*102] 2 K. 11 dJ9, foHowed in 38 CAL 559 (at p 578) 

‘A I’KHSOA’ — 1‘rrson not ttiftt at tht first trial — Tins section 
liars a snli-'eiiuoiit trial of the same iiersoii ulio liad onco been placed 
on trial for the s.nno offeneo But docs it hnr the trial of persons 
5\lio had not heeii placed in the first trial but who were implicated in 
the offence committed h\ the act used who was placed on the first trial* 
^ccordIng to T C ^V N -191, the principle of this section extends to 
sncli persons and therefore where three out of fuo persons concerned 
in tlie same offence were at first plated on trial and acquitted, a 
snh'cqucnt trial of the remaiiiiiig two perstms for the ahctincnt of the 
offence was hnrrcd h5 this section lint tins nilinp has been dis> 
appro>ed of in almost all tin ntlicrtascs Thus where on a complaint 
chargiiiR a nnnilier of persons with sc'cral offences, onh three were 
sent up for trial, and the% wire atijuitted on the ground that the 
prosecution case was untrue, and snhsequentU other persons alleged to 
he implicated in tlie same offences were sent up, it was held (dissenting 
from 7 C AV Js I9d) that the tiial of these persons was not barred 
under this settioii--37 C\L 680 So also, wlicre m a previous trial, 
two persons were acquitted hs the jurs of tlic offences of conspiring 
with a third person who was not placed on trial, it was held that the 
acquittal of those two {lersons did not operate as a bar to tlie trial 
of the tliird person— 41 CAL 751 See also 10 C W X 1031 

Person absent in the first triat — Where a complaint against two 
accused was dismissed, owing to the absence of the complainant, and 
one of the accused who attended Court to answer the charge was 
acquitted, the acquittal will operate in favour of the other accused 
also who was absent, and will bar fresb proceedings against him on 
tlie same facts — 1 C W X A40 lii this case the accused was placed 
on triah though lie was absent on the das of hearing But where out 
of three persons concerned in an offence, two persons were found and 
the third alwconded and the two were placed on trial and coiuicted, 
the case of the third, when found, should be heard and decided 
altogether irrespective of the fact that there liad been a previous trial 
and coimction of tbe otlier accused, the second trial is not barred — 36 
ALL. 168 

“TUIEB” — ^There must be a presiows friol of the accused to bar 
a subsequent trial under this section Where a complaint of a non- 
cognirable offence was made before the Police, and the JIagistrate 
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did not (and could not) taKe coginzanc-® of tJiat offence, there can not 
I>6 said to have been a trial of tliat offence, ami coiisefiiienth a sub^e- 
cjiient complaint of that offence is not barred In this section — 5 BOA[ 
40o 

So also, svliere a JlaRistratc after takiijg; cognizance of an offence 
dismisses the complaint under section 201, tJierc cannot he said to have 
been a trial of the accused, and it is open to the Magistiate to rehear 
the complaint — 29 ^fAD 126 (It is interesting to read the di'sentient 
judgment of Subrahmaiiia Awar J in tins case) 

So aBo, uhero no process had been issued against the accused, 
and no proceedings taken against them but tlie "Msgistrate sinipli 
permitted the inthdraual of charge sheets against the accused it Ira's 
held that the uithdnwal of the cliarge-sheets uas no bir to fresh 
proceedings being tikcu against the accused hs dra«mg fresh clnrge- 
ehects— 36 MAD 315 

But it IS not neccssar\ that tliere should be a full trial and an 
acquittal or conviction on the merits 'W here the accused appears ancT 
onsuers to a charge, Jic is said to ho f/ied, nlthougli the ca<-e mai W 
dismissed for non appearance of the complainant He is not liable lo- 
be tried again for tlio sime ofTcnco upon the same facts upon the 
complaint of another person — 2 Weir 137 34 M VD 251 The words 
“ulio has once been tried moan against whom protoodings haie been 
coirimcneod m Court i e against nhoin the Court has taken cognizance- 
of the offciico and issued process Therefore uhero the Police filed a 
charge sheet against a certain person before a "Magistrate and a 
summons was issued but before it uas scried the Public Piosecutor 
uitli the consent of the Court lutlidrou from the pro'^etiitioii under 
fioc JDJ, and tlio accused was irniiittod it was hold that the acciisotf 
must he ft lid to ha\o Ikvii ‘tried and acnuittcd witiim the lucanifK 
of tilts Rodion, and the acciuittal bar* n further trnl for tlio same 
nfrcnce— 10 5r\n P70 But in 10 AI \I) 077 Ante) it was held that 
the non-appearance of a cninpHinant on the first dm of Iiesring and 
conscfpient acquittnl of the itceiisrd iiiidir see 217 do not bar a ntnal, 
bcfaiiso tbe accused nimot lie said to lime hceii 'tried' on the first 
comjiHifit Tlie trial of an nreiiscd in a siiinmoiis ( is< ciniiot he said 
to liogin until the particulars of the offtnee arc stiittd to the Rrcii«ed 
under Kec 212, and where there is nothing to stiili flint am trial was 
cof''! leiifNiJ on the fir-t complaint, se< 101 wmilil not hir tie Court 
from til III,; roguiranct? on tho noftmd roniplninl 
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/rir 7 I I iff/ fi tt ' fftf tftt — U I* n ert»«» iffrcnliritv f r 

illrzolit^ in n trin) ^nrli r triAl *ill ii t l•]•^rA{n r* r I at to rctrifll nf 

tl r Rr^ti*r.l f r \) »* »*m»* M \\ H 1* lint if tlir tnaf i« 

rfcnl'tli >lt7f 1f><l It R lU f »r r n J tri*l, rtm tliniicli ll o ^r-rnml 
<< t ft f< n»i Jfr» that ll»' l«»rir«T mmjffmn nr Rr»|nitt'il Rn« iin* 
R arratiln«l I ' tt »• fvnlniHt* eirrti tn tl n f r»t trial — 7 \\ 11 J'» frrji 

if tlm nnlf-r of Rf»jtnttal «*• |•R»•r^l in llr* fir»t trnt tiiiilrr r nn»- 
flpj>rrl rn»i n nf Uir it rhiiI I «till •>|•^rRtc a« r lar tn r >rcnn>l trial — 
4 1. I* 174 Tl r Rli'rint* i«f a rliarnn «l lint makp jlin trial illr^nl 

^\l^^^’ tin trial liad ntlinr«i‘i' ••nrii rrcnlarli r»7niliif(r<l crrii tli nii.-fi 
na f< rti al rl irvn liad l-nrn Iran nil tlin nrtlor nf aninittal iintiM lar 
»iiKn<|iir'iit j riKT-nilnU' — •! tl.l. !-”• 

lint Rlmrr tl« fir»l trial n ii«ltirtrtl mkIoiiI ana nimf'Iaint 

at all tlm trial «-«» ronl $> mih «ii I tin rrfnrn a aonind trial i« not 

1 Trrr«i_i<i (> l. j T'k, itU nil) 

niWKTIO.N OU nT\I.~in.r»f nfa to firryoiffol — 

It la not lirroasan that tlicro *lioiild l.n an ar<|inttal on llio merits; 
tiiercfore (he sitlidraual of rimaiiiinj; rliarue* under ^eetion SIO, on 
eonrietioii of one of *ercr«l eliRtce^ has the elTect nf acijinttfll, ond 
hara fl frt*al» trial on the *an»e faeta*— lO \\ II <l>j The iioii- 
aprearmre of the fomplainant in r aiimmons ra»e has the effect nf 
acT|uittins the n<Tii»ed (*ee 217) Riid he eaiinot l>e tried RKaiii for 
tlu »ain« offcn«*— *e« 2 Ueir 4i7, I C \\ N 310, 2 I* I. T 170, 
40 M \D ‘^76 Contra— |f> M \I> I>77 (Note) cited nbore Th** 
aritlidranal of a 6Unirnon<>easc ha the complainant operates as an 
acTjuitta! of the aceii'ed \ compromise under see 3I'> has the effert 
of acr|Uittal — Hataiilal >10 1011 I* It JO The iiithdrnian] of the 

Puhlie Prosecutor from the case under section 191 (h) has the effect 
of actpiittini; the accused and will bar a fresh trial — 12 M VD 3-5, 9 
X L R 20, 40 MM) 970 J3 Cr L J lOo (Sind) The dismissal 
of a Mimnions-case amounts to an acquittal — 1917 P M’ R 14 An 
order of acftuittal under sec 2jS cannot be treated as an order of 
discharge, it is one of accjoittal and bars a second trial of the same 
offence on the same facts — IT M \I) 3.10 

Rut a nrong order of acquittal will not bar a subsequent trial 
under tins section If a Magistrate fries a warrant rase ns i 
summons-case and acquits the accused without framing a charge, such 
an order of acquittal will bo treated as one of <?iifAan7e only, and 
-cannot operate as a bar to a re*tria! — 6 A M' X 200 , 8 A M X 90 
If in a warrant case, liefore the charge is drawn up and the accused 
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called upon to plead to it, the '\Iagi«itrate eironeoiisl^ acquits the 
accused, the acquittal amounts oiili to a di-'cliar^e and does not bar 
a re trial — 6 "SV H 13 (But if the trial ha« been otherwise regularly 
conducted, the absence of a formal charge will not convert the order 
of acquittal into one of discharge, and the order of acquittal will bar 
a re-tnal — 3 ALL 129) Mhere a preliminarv charge siieet vras laid 
bv tlie Police before the Magistrate under sec 107, against several 
persons, but the Police intending to withdraw it in order that thej 
might present a fresh charge sheet against some onlv of those included 
in it the Magistrate permitted the withdrawal and endorsed on the 
charge-sheet that the accused were acquitted, it was hold that such 
an endorsement nas illegal, because neither an order of discharge nor 
one of acquittal could be made in a case where no process has been 
issued against the accused, and therefore the Sfagistrate’s older was 
no bir to fresh proceedings being taheu on n second ebarge-sbeet— 36 
MAT) 315 

On the other hand where a person wlio ought to have been 
orqmfird, is erroneously ordered to be tU^thonifd onir, the order of 
(h'*clnrge vrill he treated as one of oequittal and will Inr a rotrnl 
Uhiis where a Public Prostcutor witlidnws from tlio caso under sec 
101, after the frame of charge, the acciiNed ought to be acquitted and 
not discharged, if howorer he ordered to 1>e discharged, he will bo 
iloemod to have boon acquitted an«l a subsequent trial and conviction 
oil the same facts is illegal and mil be set aside — 12 Jf VD 31 So 
al-o whore iii a wnnant case tlic accused lias pleaded to a charge, 
the Magistrate evu either eoiivict or acquit him, liis order disiiiissing 
the case will Ik* one of acquittal ami not of disrhnrgo of iicu-ed — 5 
C’ L H 250, lOU P II 20 

Jliinlni of proof — Phi burden of proof of previous conviction or 
ii(c|Uittn] Is upon tlie juirtv setting it u|t — 0 \ M Is 8 

(OniT or COMPLTFNr .TrRI<;DTCTrOV —The Couiirtl cf 
b Idc r-* • stablisin d iiiuhr thePiiiijili F'lontier Iligulition (IV of 1BS7) 
js n (Vnirt of ronipctent jurisdietioii, for the purposes of this serlion, 
and n p« rsoii i>oini<t<d bi surli Coitiiril eniiiiot be retried on the snn e 
facts— ic«| P. II 30 

It IS neresAirv to n plea of oietre fri% nrrfuil that the first C«iiirt 
sboiild li iv« hnd e-oin|vetent juri'dietieui to trv tin ctff) nee niid therefore 
the fvinvictini e>r nca|tut({il of tin aetiisid bv n ('oiirt not having jiiris- 
ihrtnin i« tin Mr to tin iiistitiitioii of fn sh proK < <)ings ngjinst the 
nc'^iiM') ON the saiiK fols — 2 W II ^ #• W II 1 I \ trial M *» 
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Court not having jurisdiction is void <ib tnitto, and tlio accused if 
acquitted is liable to bo retried It is not necessarj to get tho trial 
set aside before the accused can be rctneil — 8 BOM 307 

\Miere a conviction by a Magistrate who had no jurisdiction to 
tri tlie offence is set aside by the Vppellate Court and that Court 
discharges the accused without ordering a retrial, this section does 
not bar fresh proceedings being taken in the proper Court — 29 CtL 
412, 39 ALL 293 

Mhere the law requires a previous sinction (now abolished) or 
complaint under see l9o before a charge can be entertained bs a 
Court that Court is not a Court of competent jurisdiction until the 
sanction has been obtained or the complaint has I ecu made — 37 ALL 
107, 22 BOM 711 40 BOM 97 Therefore whore the accused was 
acquitted in the previous trial for the offence of forgers and cheating 
a Sub Registrar for which no complaint was made under sec 195 before 
prosecution the acquittal did not bar i subsequent trnl for aiding and 
abetting cheating held after a formal complaint made bv the Sub 
Registrar The previous trial was not a trial 1 a a Court of competent 
jurisdiction since no complaint under sec 195 was mide before trial— 
37 ALL 107 19 A L J 813 But m 36 MAD 308 it was held that 
the sanction or complaint under see 105 is not a condition of the 
competency of tho tribunal but is onlv a condition precedent for the 
institution of the proceedings before the tribunal 

■WHILE SUCH CONVICTION OR 4CQbITT\L REAfAINS IN 
FORCF — This means, * as long as such ronviction or acquittal is 
not set aside by a Court of Appeal or Resision If the conviction 
or acquittal is set aside bv the Appellate Court the result will 'o 
that the previous trial is annulled and the prisoner mas be again 
put upon his trial — 7 M R 2 7 W R 3 

So long as the conviction or acquittal is not <mt aside it will bar 
a second trial even though the second Court considers that tho 
acquittal in the first trial is not warranted b\ the ovidonee produced 
in the first trial — 7 M R 15 

‘ UFTRI \L — Where the jurs is discharged under section 305 
the accused may be retried under section SOS such a retrial is not 
barred I v this section In such a ca^e the accused is being tried on 
the original indictment and not * retried The duts of the Court 
IS to continue tho trial of the accused liefore another jurv, and the 
process may continue without the accused being ‘ tried again ’ under 
section 403 — 11 C\L 10”2 (Moreover in such a case i t where the 
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jurr IS (liscbarged under «ectjon 305, tiie accused is neither coiiricted 
nor acquitted, and tlierefore his retrial is not barred under this 
section ) 

-In appeal or a rension is not a retrial, hut a continuation of 
the same trial — 23 CAL 975, 9 VLL 134, and therefore the Court 
0 ^ Appeal can convict the accused on a charge on which he has been 
acquitted or order a retrial on the came charge — 22 C\L 377 

“FOR THE SVVIE OFFENCE —The former coinietioii rr 
acquittal is a bar to a second trial, if the offence is the same Thus 
a percoQ charged with and acquitted of an offence under the Ibkan 
Law (Bomhaa \ct V of 1878) cannot subsequently be tried for the 
same offence — 10 BOAI 181 (The ‘ offence ’ under this section is not 
restricted to offences under the Indian Penal Code ) If the offences 
be different and based on different facts though based on the same 
evidence the previous trial ».ril not bar a second trial Thus nhero 
the prisoner was charged with the forging of a certain document 
in the first trial and acquitted, he can afterwards be tried for the 
forging of Bomo other document with regard to uJiicli evidence a as 
given at the previous trial It would be no defence m the second trial 
that evidence was given in the first trial uhich if believed would haie 
ended in his consiction for both the offences— 7 R 15 See sub 

section (2) 

AMiere a person has been tried for some offence and acquitted 
he cannot he subsequentlr charged with ronspirory of winch that 
offence IS nllcged to form a part — 38 CVL 5'’9 

Confin}tin<j offence — A person who has once boon tried for build 
ing a lioHse without the sanction of the Municipal Committee and 
acquitted cannot be retried for tho same offenco simplr on the ground 
that the house continues to stand and thus constitutes a continuing 
offence The previous acquittal will har a retrial — 1917 P M R 4" 

Srroml eomjlaint hy thfferent f ernon — V person once coinicted 
of an offence cannot l>o tried again for tho samp offence and on the 
same facts, e\en though the complainant in tho second rase is not the 
>.amc person ns the complainant in the first case Thus the nmisctl 
assaulted ^ciiral i>orsons A II etc At first A field n rmiiplnint 
Against tit nerusod and ties were coiisictetl under s( rtioii 321 I P 
C \ftcrwar<] II filed a similar roniplaiiit against the snnu nreiised 
on tie sajne facts lie! I that the second trial was 1 nrred — I's \ I 
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" S\M1) I VCT"^ ” —A Court oiipht rot to «lccjd<* tJint n clinrcc 
I'cr'linc trial l>rforc Imn la Inrird under tins «cction without nn 
lnr^•^lle'ltlnn of the fart^ |iut forward on lichnif of the complainant — 
*2i C \N N oHj 2'J Cr L J 6" (CIL) V here the complainant 
charfres the aecu'ed l>efnre the Mapiatratc with a certain offence, and 
a preliniinry ohjeetinn m put forward on Iwlinlf of the ncciued that 
he had been prerioii*h tried on the <ame facts in another Court and 
acxjuittcd, it is the dulii of the Magistrate to hear the oTuloncc and 
ascertain what are the facts in the two cases in order to determine 
whether the facts in the present case arc tlie same as those in the 
prcrions esse — 21 C M N Vn 

TlllAL ^0^ niKhMlKNT OKI CNCH UPON THE S\AIE 
FACTS — The protection offered l«\ this section cstends to different 
offences onlv when ihos are based on the same facts and fall within 
the proMsions of sec -IG or sec 2J7 — 1 DOM L II 15 Mherc a 
person has l>ecn tried and coimcted or acquitted for an offence arising 
out of a particular set of facts, he cannot, while such conviction or 
acquittal remains in force Ik? again tried in respect of nnv offence 
based on the same facts unless the case can be brouglit under one or 
other of the specific esceptions to the rule provided bv sub-sections 
to (4>— 0 N E It _’6 

^Vnmplcs —{1) A trial for the offence of theft of an animal bars 
a subsequent trial for the offence of mischief for subsequentlv killing 
that animal — 1 M'cir 497 

(2) Similarlv, where a person was tried for the offence of mischief, 
and was acquitted on the ground that the tree in respect of which the 
mischief was alleged to have Itecn committed was his own property, 
he cannot afterwards be tried for the offence of theft of the same 
tree, on the same facts — 8 MAH 296 

(3) \ person acquitted of using criminal force cannot he tried for 
hurt on the same facts — 10 MT R 3 

(4) The conviction and sentence of a person under sec 52 of Act 
TI of 1S98 (formerly sec 5 of Act XA'II of 1854) for fraudulently 
secreting a postal letter would bar a subsequent trial under the same 
section of having fraudulently made away with the same letter on the 
same occasion — 1 M H C R 83 

(5) Mhere a person is convicted on a charge under sec 411 I P 
C , of having been di-honestlv in posse«sion of properts knowing it to 
he stolen he cannot be snbsequentlv convicted under sec 414 I. P C cf 
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voluntarily assisting in concealing othei property stolen on the same 
occasion from the same person — ^28 ALL 313 

(6) Where a person has been tried and acquitted on a charge 
under sec 211 I P C , ho can not be tried again on a charge unde- 
sec 182 I P C —36 MAD 308 

(7) A person cliarged under section 324 I P C cannot, if the 
offence has been compounded, be again tried on the same facts for 
an offence under sec 323 I P C , if the composition which has the 
effect of an acquittal is still in force — ^Ratanlal 519 

(8) "NMiere a Magistrate issued processes agunst and summoned 
the accused for one of several offences alleged against them, and 
acquitted them of the offence for which they were summoned, no fre»h 
processes could he issued against them either in respect, of the offence 
alrcads tried or in respect of the other offences— 2 C L J 622 

(0) M here the prisoner was at first tried under sec 498 I P C 
for having enticed awaj a married womin from her husband, and was 
acquitted on the ground that the whole case was fabricated, and the 
prisoner wns next charged and convicted under sec 353 I P 0 of 
hiving kiduipped two infants of the woman, who were with her when 
she left the house, it nas lield that the second trial was illegal 
beciuse so long is the acquittal under see 498 I P C remained m 
force, the second Court was bound to take it as proied that the 
aceuiod did not entice iwav the womiii, and therefore tlie offence 
under sec 153 alleged to liaic been committed while the prisoner 
enticed awns the woman is disproved b% the aboio finding of fict 
1911 P L It 50 

(10) A person acquitted of the charge of cheating cannot he tried 
again for the offouco of (aKificatuxu of accQWUtv, upon, the same fict- 
—20 Cr L J G07 (Patna) 

(11) The accused was tried iiiMUr see 10.1 J P C and acquitted 
The Sessions Judge directed further iiiqiiirs to he made to nsrertnni 
wliolhor offeneos under spcs TOO and lOS T P C wore coniiiuttcd 
It was held that the order dirrctiiig further iii(|Uiri was illegnl 

as much ns kidnapping (see 301 I P C) is an e-sential element m 
o!Ttne«s under sees ICG IG** IP O, nml the ncciiscd ImrinC 
Ix'eii nlreii<i\ acquitted of that offenre he rniild not he put on trial 
n^aiii for * ffi iiees iind' r ^ee 3GG 30^ I P C — 20 Cr L J 
fPatiia) 

(12l \n nrqmttn! of tl» prisoner on rhnrges under sees 3'V) III 
I P C fir t>eiitt» found in p * session of a f|iniitit\ of jtife har* 



See. •103 1 Till, conr or cniMivvi, I’liocrDt ni . 843 

*ub‘-oq»('nt prortvdinc^ in rc'iMTt of tlir »Atnc net iinilor •re 5j V of 
l!ic Calnitla Police Act — 11 CVL 72“ 

(H) IMicrc tlie aceii'otl na^ arriuittnl of a cliarRc of ntilan-ful 
ao-cmliK with tlic common nbjort of a««an1tinc « person, tlic District 
Maci'lrato n not ju'tific*! iii onlcrinc a fnrtlicr ltlqllt^^ into tlio offence 
of hurt on the name fftct^, wlieii the onler of Acquittal remain^ in 
force — 5 C \V N 72 

(14) IMicro a person na» at charRcd with kiilnappinp n 

minor Rirl, under «octiou 363 I P C hut the trjinc Mogictralo 
finding; that the c'rl wa' not under Mtfooii nniuitted the Accused n 
Fccond Inal on the «ame facta for the offence of nlxluctinc the pirl 
til order to confine lier »orreth flection 36.1 I P C ) was hatred Th(r 
accused m the first trial mtclit hn\< l^n iharced in the nlterimtire 
with the second offence under stHtion 237 of tin* Coile — 21 C IV 

(11) If a person cliarced under section 3.)S T P C with 
haTinc caused cnccoiis hurt l»a raahh dricing a motor car is acquitted 
heenuse it is not prored that he was dm ini' the car he cannot lo 
aiibseqiienth tried under section 16 of the Ifotor \ chicles \ct for tlw 
offence of drieinc the car without a license— 2 P L T 31 

(16) Mhere an aeeu*ed was tried under section 408 I P Code 
for criminal hreaeh of tnist in respect of tliree sums of innnea allesed 
tj hare heen dishonestk misappropriated and it was part of the 
prosecution ease at the trial that he had made three false entries to 
conceal the misappropriation, and he ssas acquitted ba the jura hut 
avas suhsequentlv charped on the same eridenre under section 477 V 
(falsification of accounts) of the I P C in respect of the said thr“e 
entries it was held tliat he should not on the same facts be tried again 
for what were rirtuallv the same offenses charged in a different form — 
49 C\L 924 

J?(fC the pf^s/ous tctal lor an offenoe fotmded on a parireufar S'-t 
of facts does not bar a second trial for a different offence based rn 
Atfferent facts Thus the prerious acquittal on a charge of theft 
does not bar a subsequent trial for the offence of receiving stolen pro- 
perts, as the latter offenee was supported bs certain additional facts 
ascertained subsequent to the first trial — 10 C ?v 1031 The 
previous trial for forging a eertain doeumeiit does not Inr a subse- 
quent trial for forging another document — 7 IV R 13 

‘For ic/iicTi n cl nrge mtijht hair hten fiauted * — This section 
protects a person against a tnnl for * am other offence for which a 
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But a person has been tried and acquitted of offences iind r 
sections 201 and 202 1 P C cannot be tried again for an offence 
under section 176 I P C based on the same facts Such a case does 
not come under section 235 (1) but under section 235 (2), and there 
fore subsection (2) of this section does not apph It falls under 
subsection (1) of this section, and the second trial is barred — 10 C 
A\ N ol8 

SLBSnCTION (3) — ^Constituted a diffeient offence ’ — The new 
tacts or circumstances must t>e such as to indicate a different kind of 
offence of uhich there could be no comictioii at the first trial It s 
not enough to shou inerelx circumstances of aggravation or serious 
consequences of the offence tvhich have occuired since the first trial 
A\ here a person nas coimcted under section 31 of the Rangoon Police 
Act 1699 for being in possession of an article supposed to he stolen 
lie cannot he again tried subsequently for an offence under section 
457 I P C merely on the ground that the owner of the article is 
traced and some further esidence is asailable — S BUR L T 129 
The new eiidence must constitute a different kind of offence of which 
lie could not have been tried at the first trial 

‘Here tiof knonn to the Court ’ — The new facts oi consequences 
must base occurred since the conviction or acquittal at the first trial 
Thus ivliere a person was at first tried for causing gneions hurt and 
convicted and after the ''onsiction the injured man died, it was held 
that the accused could he again tried for the offence of culpable honii 
rule, since the consequence of hurt (i e the deith) did not take 
jilacc until after the first trial — 1^1 P R 3, 16 \IjL 1 So al'O 
achero a person was acquitted of un offtneo under the Bombas Cit' 
"Nfunicipal \ct, for proceeding to erect certain balconies in contra 
scntion of the \ct, ho can lie sii!»scqiientl\ tried for fndtirc to rein no 
these haltonics after notice, be< auso tlio ojfcnco of nonrcinosal if 
those balconies could not base liccit tomimtted until the notice to 
remove them was served, and the sera ice nns made onla after tho 
previous acquittal— t BOM B R 075 

But if the new facts nr consofjuenres a\irt known to the Court 
at the tune of the first trial a second trial for an ofTcnce constituted 
1\ these new facts would le liarrcd Thus, a\herc tho prisoner was at 
first tried for causing hurt and Ik fore tic trial and conviction for 
hurt the injured man died niid tie fact was known to tin Court 
which roiiaicted the pri'onir for hurt bi ccmld not again Im tried for 
J nniri le 
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SUBSECIION (4) — MFoi not competent* — Tlio words ‘not 
competent to trj ’ mean * had no jurisdiction to try ' — 24 "MAD &11 
If a person has been acquitted or comicted of an offence but the 
same facts disclose an offoiico which could not bo tried by tho same 
Alagistrate, then the pres ions acquittal or conriction is no bar to 
further proceedings for a more serious offence — 18 Cr L J G43 {JI VD ) 
Therefore tho trial of the accused for an offence of voluntarily causing 
gnesoiis hurt by a Magistrate does not bar the trial of the accused 
for attempt to murder on the same facts, as the previous trial was 
by a Court not competent to trj the latter offence — 7 X P H 
C R 371 Mhcre a Magistrate comicted the accused of noting a 
fresh complaint of dacoitv bised on the same facts was not barred, 
since the Magistrate who tried the offence of noting was not com 
pet»nt to tr 3 the offence of dicoits — 7 MAT) 557 

Similarlj, a previous conviction tor tlie offence of causing hurt 
tried before a "Magistrato does not bar a subsequent trial of an 
offence bs the Sessions Judge under section 301, upon the same facts— 
S ROM L R 123, 43 330 \ consiction by a "Magistrate for 

a minor offence does not bar a subsequent trial for murder— *Rataiilal 
337, 1012 P n 7 \ person acquitted or convicted by a Magistrate 

under section 4C3 I P C may on the samo facts be tried by a 
Court of Session under section 4C7 on the allegation that the docii 
ment said to have been forged was a valuable security— 10 Cr L J 
USS (CAL ) "When on a complaint made under sections 400 and 477A 
1 P C , a second class Magistrate proceeded to deal with the case 
Ts one under section 403 I P C and acquitted the accused, and 
the complainant afterwards presented a ffirther complaint to the 
Pistrict Alogistrate pra 3 !ng for the trial of the accused under sections 
409 and 477 I P C it was held that the District Afagistrate was 
competent to take cogniranco of the second complaint as the second 
class Magistrate who dealt with the first complaint was not empowered 
to commit accused persons for trial to the Court of Session — 23 C 
N ol8 A person convicted bs a village Headman under the 
Rurma ^ illage ^ct, for assault can lie tried subsequcntlv bv n 
Afagistrato for the causing of hurt upon the same facts, the village 
Headman not being oempetent to try the offence of causing hurt — 
(1919) H n R 3rd Qr 133 

If however the Court (^e«sions Judge) which tried the previous 
offence was al'O competent to Irv the subsequent offence, the trial cf 
tbe latter offence is barred hv this section, and the fact that the 
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first offence was triable with the aid of assocsors and the second offence 
nas triable bj a jury, is immaterial — 24 MAD 611 This «;ubsection 
refers to the competency of the tribunal to try the offence — 36 MADj 
303, and not to the nature of the offence, t e , as to whether it is 
triable bj jury or assessors 

The absence of a proper complaint under section 199 of the Code 
renders the Court * incompetent ' to try the offence "Where a JIagis 
trate dismissed a complaint of an offence iindei section 498 I P C 
on the ground that the complaint nas not made bs the person 
specified under section 199, and acquitted tho accused, it was held that 
the order ol acquittal amounted to a finding that the Court was ‘not 
competent to trj the offence ’ in the absence of complaint by the 
proper person, and therefore a fresh complaint instituted bj the 
proper person (the husband of the noraan) was not barred under this 
section—^l VLL 317 Similarh where the accused nas at first tried 
under sections 306, 368 and 376 I P C and acquitted, and siibse- 
qiientJi the husband of the woman preferred a complaint under 
section 498 I P C , on tho same facts and the accused was tried and 
conucted, it nas held that the second coiiriction was not illegal, since 
the previous Court nas not competent to tr\ the accused under section 
493 in the absence of a complaint bj the husband-— 17 POM P 
It C7S 

As to tlie effect of absence of complaint under section 195, sco 
notes under subsection (1) aliorc under heading * Court of competent 
jurisdiction ' 

DVPIi \%ATIOA — II Iiaf orders do no/ owonnf fo oequiffnl —(1) 
Tlio dismissjil of a complaint under section 203 is not an order of 
acquittal nithiii the mtaning of this section and therefore upon fiueh 
dismissal, it IS roinpotciit for the 'Ifagistratc to cntcrtaiii a fresh 
roniplaint or rehear the uriginni complaint sec notes under sec 203 

(2) An orthr imdrr %erlton 24't stopping the proceedings of a 
trill has been spccifiealU excluded In the oxjilrtnation from l>oing on 
order of acquittal, and therefore it docs not bar fresh proeooJings— 

V. It 9, j II L II A C I 

(3) A sfas of trial under section 210 lias not the effect of acquittal 
of tlic nccii'isl hero a Mngislrnlc trsiiig nii nrriisrd for offentes 
iimlcr lections 191 and 201 I P C consirted the accused under tlio 
former scrtmii, luit «ith regiril to the latter the Magistrate thinking 
thnt the farts ronstilutcd some other nflcnrcs, ordered tin papers to 

place 1 iH'fore tlic District Magistrate, and Infer on the necuscil »ra’ 
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I'lit «tii trial under section JO| 1 I* C , it was liild that tho 
firs* disposal did not arnoniit to an ncqintta] hut onl} to a staj of 
trial under section 240, and the siihseqitent trial was not harred hy 

this section — 9 A N 8 

(4) W here the prisoner is released In the \ppellate Court on tho 
Kround of illegal or irreRular procedure in tin Ixiwcr Court, the reloa'o 
will he no har to the retrial of tlic netii<etl for the same offence — 13 
M II IJ 

Pitclirtrge of acciistd — See 4(M applies oii!\ to cases of acquittal 
or coiiriction, and has no applieitioii to a ease in which the accused 
person has heeii disfhttrgfil — 17 \ L J 867 

It IS competent for the Maijistrats to rehear a complaint after 
the accused is discharRcd under sec 2*1 or 2iD ^ce notes under 
those sections \n order ot discharj^t under bee 333 on a nolle 
]iw\eq>ii IS no bar to fresh proceedings — IG C \\ Js 0S3 IMien a 
l>erson is discharged under sec 119 he is mereh permitted to depart 
Simli a discharge is not an acquittal and fresh proceedings mar be 
tahen against the accused See $3 M \D 8> Where a conviction bs 
a Magistrate who had no jurisdiction to try the case is set aside on 
appeal end tiio \ppollatc Court without ordering a retrial, merely 
discharges the accused this section does not bar a fresh trial by a 
conpetent Magistrate— 29 C\L 412, 3 M \D 45 

But although there is nothing in law against tlie entertamment 
of a second complaint on tho same facts against a jierson who has been 
discharged, ret, unless very strong grounds are shown (i e , discovery 
of new facts, etc ), a person who has been charged once and discharged 
ought not to be harassed on the same charge- 18 Cr L J 329 (M\I> )< 
W hen an order of discharge is passed no order under sec 436 or 
437 IS necessars for the institution of fresh proceedings — 1 W’ R 11, 

3 W R 21 8 W R 61 9 W R \> 14 W R Cj, 18 W R 39, 
2) W R 46, 25 W R 31 1 CAL 282 2 CAL 405, 4 C\L 16, 10 
C\L 268 28 CAL 211 29 CAL 726 4NW PnCR23, 29 
ALL 7 1 BOM 61 2 BO^f 664 10 BOM 131 4 Af H C R APP 
8 28 MAD 310 32 AIAD 220 17 O C 273 10 BUR L R 1 

MISCELLANEOUS — Loss of record — Whore m an appeal from 
a conviction and sentence of murder it was discovered that the entire 
record of the proceedings was lost the High Court ordered a retrial 
on the assurance of the accused’s counsel that no legal plea m bar of 
A now trial will bo put in bv him or his client — 9 4 W N 55 
54 
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im\ tppenl to tlie Coiiit to winch 
oidiiunh lip fioni tlip «:en- 

teiicpN ot tlie fonnei Conit 

‘Coxnt it 1 I irh aiiieih indinnnlft Jif me ms Comt to mIiicIi 
appeih lie in the jn'i|otit\ of cises e\en thoncjli in a pirticnhr 
instance tlie npjie il ni iv he to iiiotlier Couit — 11 ROAf 41S 

406. bn/ prj <m uho /uf' hem 
\ppeal from order re oulnnl „tuhi 9 IIS to <jn< ^cnmtri 

{|inrin" secuntv for hn ] eejnno the peace m fot good hc- 

Keopnig the peace or for , , » 

good hehaiionr ixniofn way appoil agatust ‘nicli 

oiflei — 

(a) If wade by a Ptettdency Magi'-fnile to the High 

( Olltl 

(h) If wade by any of/iei Magntiate, to tJn Court of 

Vroiided that tl {0 (oeal (TOKiiiwent mag by potifiiotion 
i/j the local official Cfazette, chiect that iii any di^fnct speci- 
fied in the nntifieafion appiah fiom such orders made hy c. 
Magistrate nthii than the Dtsfnet Magistiate nr a Pn sidency 
Magistrate hall In to the District ^/aglsflatr and not to the 
Court of Sesvon 

Proxided further that nothing m this sidwn shall apply 
to persons tht pioi eednigs against iihoni are laid befoii a 
Sessions ludg( in aieordame nith the piniistnns of sub 
sidion id) or siib-s< i tion (t \) of ^ 12T 

CII \N(»F — This section has heen redrafted he the Criinnnl Fr> 
redure Code tmendineiit Vet 192'! TJie old section stood thus — 

‘ 100 Vin person ordered In a M i"istratc otlier than tlie District 
Mnuistriiti < 11 - n I’residems AIuKistrutc to him smirits for i.O()d ho 
hoMoor uiuhr sntmii IW inns a|>|>oaI to tie District Afncistrate 
Jl( III nil <|aiiL,<s ijitrodma d arc — ( 1 ) I jidir tie old scetioii no 
np)ed In from nn onUr ilinrtiiiK M<unt\ to Ireji fir lemr — 

MI r.»i u \ T, 1 1 * vu. un n uom l n 710 Tio«e 

riis's art non cntrrtihd ini<l an nppeil is now nllowid from stich order 
<2) I iid« r t!t <11 law th«n was mi np|>< iil (lumiist an order of n 
Jhihirl Ifi/M/nife <lirefti»>, siciirits for K mmI lehiniotir — IH V M 
N 127, ondi r the pn •eiil Ins an appsnl liCs fn in tie onh r •( ans 
Alacistrnt* M) I n h r ll * 'd 1 law the nppinl Ins to lli« District 
Mocistrnti iiiil«r lie present law, it will ordiritinh li ti tic (cart 
. r .s n 
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tIf IlitJf ft ^l».,lt^fa|p til |pf tlp fftt jfttif'i tlffp mat l^** lm» 
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tiifrttff] Ift tlip ,fii I;;p ttip t ffjpf { atttf] lit tlip *tpsttiin« 

<tiijft |■ftHIlp‘« tlx* fijxratftp ttnlpf «i»l Hfi »j|»al 1 ip« lliPfifnim tn 
tl p IJi*iriPt Mr»i«tralp at it vprt In in il i nf 'f r i>f ll i *4iiUliri\iiiinl 
Ma^ntratf— 1. II H f I*’* I I t*l U » t n a n It n im Im- Ixn n 

jtiatlp tfi tlip ‘»f»«ifiiit Jfifl^r (iixltr »pp l,*l arxl ilit|fKti| nf nn ii|i{>oal 
lift til tlf Pittrift Macntratt !'•*• I* II I *i nor .tin to tl ■ Illuli 
<*fiTirt — '» (' \If t.7K 
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uf Si ftioii , iir 

tl) if iiiiiili In/ n Miiijlttnili ntinr than the Diitrlit 
Miii/i*lrati , ta tin J)i*tnrt Mai/iilnitr. 
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PfOf^iliirf Cfide \iiH*ii<Jifi« lit Vrt, 1‘I2T “ ^^e think that tlicre sIkhiKI 
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passed under S 3S0 l)y a Magistrate 
of tlie fii-^tcla'ss, maj appeal fo tlie Coiiit of Session 
PioMiIed ns follows — 

(a) omitted, 

(h) ^vhen in anj case an Assistant Sessions Judge oi 
a Magistrate specially empowered under S 30 
passes anj sentence of imprisonment for a tenu 
exceeding foui jeais, or aiij sentence of trans- 
portation, tj»e appeal of all or any of the accused 
(omictcd at such fjial shall lie to the High 
Com t , 

(c) vlien anj pel son is con\icted by a Magistrate ot 
an offence under S 124 A of the Indian Penal 
Code, the appeal sliall lie to the High Court 
Cfl \N(«h — lilt italicised words hnse been added bj section 112 
of tlio C riiinual Piocoduro Code Amendment Act, 1D23 Clause (a) 
wliirh reterrtd to 1 inopcaii British Subjects lias been omitted 1*J 
tlic Crininial I, iw \nieiidment \ct 1923 

CON\ ICrnn — l i>orson who IS couMCtod but on whom no 
-cnttiue lb passed the person being released on probation under 
section "02 is said to be comuted within the jneaning of tlm 
foctioii and can iipiH.il — 1901 P R 24 1017 P R 20 

See il*o 40 BOAI and 20 MAD >17 cited under section 407 
'r-INFENCK CNDLll blCrJO.N JI9 — Mhcn ii caso is referred 
to fi District tlagistrate uiukr bcction 340, the fact that Jio js also 
inrchtcd witli -pecinl jxiwcrs under section 30 will not empower him 
to puss n Miitcnce nf fm sears im|irisoiiiiicnt , such n sentence is 
nkni 1 irrs lin\ iiig regard to the last tlaiise of section 310 The nppsal 
in siiili 11 (U'e will lie to the (’ourt of Session and not to the Ilich 
Court under proM-o (/) — l I 1) If 

‘.hNTKNCh rNPMl s.j criON IMp — \M,ere procoodint^s were 
siibniittcil under Mction Wl b\ n serond ilnss ^^^glstrnto to u first 
(lo's Mnt^i'trnti in ordi r that the imiised might be denIt with 
under s«<tinii "bJ, ami tin latter (y>iisi<tcd and bentiiirid the neru'cd, 
ftinl the ijiM'tioii iiro'e under tin <>I«| law ns in whether nil nppcnl 
lar to the ^«-»sii>ns Iiid;.< or to the District Magistrate It wns bill 
tbdt tlie •‘•iiliiiK I cd Is the first iln^s Magistrate under section 
t-sl III n case sid united tn iitn wi,> iiiii|iie<(tii)nnbl\ n sciilenre | O'se I 
!s stub Mni,i<tral( »nl tl • afpcal l«i to ibc Court of ‘sf»«inn — 1 



See. 40*5 ] 


Tin rnni oi cuiminm. riioci duiil 


b.j7 


HOM I< II ^ llif i>r« M lit »rtli»ii ns iiow nttunclotl iiotv rT|trc'«l> 
rrfirtiHt to n iinili'r •iK'tion 

lX>l’in OI — Where n AI»ci«trnto ntitIiori*nl tO 

tr^ nil ofl^ll^e^ thi nliolo I)i«!rict, and there were two 

f.K.»ionv l)i\i‘ionv III the District nii npjtenl from a fontonce of tlie 
MnC'^trate ^iill lie to the ><'-Mun« Duioioii uithiii nliose jiin^dictiiiii 
the nnd-»|iiartrrs of the Mn(;ivtrntc «cro sitiintc, irrecpectne of the 
plate wlirre the oJTiiiee was nimmitted — Of) MAT) 1. 10, 1018 P H 7 
\PI’i:\l. Hi:\Ill) WnnOUT JIMMSDICTION —where ail 

aetiiM*tl person w.s» Hi'i|i>itt<'<I hs a *'Osmoms Jijdue in nii appeal nliicli 
he lin<I iKi jiirisdit t ion to heir he inns In> re>nrrestcd (ten after tlio 
cxpr.'ilion of the periixl to nliteh he nn% iiriKinalh sentenced to !<■ 
inif ri'oiH'd and in.idt to nnda ri:o the rest of his term — Ilatania! 17 
P1U)\ I'^O ill) — The rtasoii f«,r this proviso ohxioiisir is that 
Mlitn a hmj: term of iiii])rtsi>iitm nt has to lie uiidcrconc the (iiiestion 
nluther the ofTenee is proietl should 1*0 tried in appeal h\ a Court <f 
a liitther uratle than it nould l*c trietl h% if the *entcntv were lo^s— 

d h n II 0.1 

The sentence of impriMiiitneiit e'trecdiHR four seats m this 
ftanso must l>e taken to mean the suhrfrtnfire sentence of imprison- 
nient apart from ajn seiiientt of imprisonment in default of fine— 
mm P It 19 L n It (1900— lOtRf) o7 

CONCIHHKNT sKNTKNCPS — Under fccction 35 (3), concur- 
rent sentences cannot lie .iKcrogated together for the purpose if 
raibinc the status of the forum of appeal — 3 P L J 138 There- 
fore, nliere an Assistant Sessions Jiidjte passes sentences upon an 
accused each of winch is four sears or under and thej are ordered 
to run eoncurreiitlr the appeal from the eoiivictioii and sentence 
lies to the Sessions Court and not to the Hich Court — 23 C L J 
595 , 3 P L J 138 

Maoi'trate acting niulri o'l/ioii tO — Under this prociso, where 
a person is conricted bv a ^lajjistrate iiiccstcd with enhanced powers 
under section 30 an appeal li(*s to the High Court, and not to the 
Cot rt of Session— 1900 P H 12, 1916 PUS 

‘ \LL on \NY OF THE ACCUSED’ —“This amendment pro- 
Tides that in a trial in which more than one person are accused, and 
in which l)s reason of the sentences passed an appeal lies in the case 
of f^ome persons to the Sessions Judge and of others to the High 
Court, the appeal of all shall lie to the latter tribunal” — Statement 
of Objects and Jteasons (1914) Tf several persons are tried jointlr, 
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A ]iinatp prosecutor can neither present an appeal under tins 
section 1101 apply in revision — ^14 AIAD J63, 7 C^VL 447 

HIGH COURT — \n appeal mil lie under this section onli to 
the High Court 'Where a District "Majjistrate entertained an appeal 
from an order of acquittal passed b\ the siihordiiiate Mapistrate 
under section 247 oiviug to non appearance of the complainant it 
held that the District Alagistrate acted suthout jurisdiction — 7 'MAD 
213 

ORDER 01 ACQUITTAE — ^Tlie uitlidraual of a complaint I'J 
a complainant operates as an order of acquittal — 19 W R 5-5 V 
judgment passed the Sessions Judge, following the verdict of tfie 
jurs acquitting the accused is a judgment of acquittal for the purpose 
of ippesl In the local Goxernment — 2 CAL 273 The words ‘ap 
pellate order of icquittsl mean and iiiclndo all judgments of au 
Appellate Court bs which •» conviction is set asido-**24 W R H 

Iho ‘ acquittal ’ contemplatecl b\ this section need not be acquittal 
upon all the charges M here in a case tried bj jury, an accused 
charged xvith murder was acquitted of that charge but was convicted 
of culpable homicide not atnountiiig to murder, this section did appb 
and 111 appeal hv the Local Goveriiineiit would lie m respect of tl« 
tlnrge of murder, cxeii though the judgment of the Sessions Judge 
ms not a judgment of absolute acquittal— 2 CAL 273 

The Local Goxernment can appeal onlx against an order 
ocquttfnl, it IS not Open to the Goxcriimoiit to appeal against im 
interlocutors order, *• q , in order refusing to add or alter clmrgC'— 
IG DOM 114 

WHEN Al’IMML WILL LIF — \lthongh the right of apptni 
Tgaiiist an order of nr<|uitta1 <-onferrod under this section on tl*' 
liocal Goxcriimcnt is unlimited — 2 CAL 273, 1917 P R 43, still a” 
appeal lx (lOTcrniuoiit from orders of oequittnl should bo made ntiH 
in cases of some iinportniicc — 180^ 1* R 15 and xvliere there 
1)0011 grave inise-irringo of justice— 22 CAL 101 The High Court wdl 
not interhri iiierolx because it might itself sitting ns n Court H 
original jiirisdii tion wonhl Jiaxe arrixod at n ilifferent conclusion' 
VO-l 1* R 11,1018 1’ A\ R P». I AIL IIM 1910 P AV R 7 

It mi«t lx »b>wn lofnre «n nj>|i«nl rnn 1« lueiptcd that the juilgnMot 

« f tl i I^iwir Court was so ilearix xxrniig that its mnmtenanco xroiiH 
niHitint to a nu-carringe of justice — 1897 P R 10 1 AIL U‘*. 

All 212 IP L T 3‘i0 10 fr L 7 807 (Pniijah) The Court adl 

I < ' ms I t on aj 1 4 al agnii si on aiY|iiittnl iiu rolx Ihh niMc the trial m 
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tho ctmrt below wis illcf^at on account of mi«ijoiiider of diaries r the 
\ppellate Court will interfere oiih where it i<s sati'«fiod that the 
order of aicpiittnl is obi lonsh trroneoos or is one which should not 
bo nianitiined owniR to the trial Court basing omitted to consider 
maternl ciideiite — 10 Cr Jj J 9S7 (Punjab) Sound principles o/ 
on ninul jurisprudence nquirc that the indication of error in a jndg 
inent of acquitt il ought to )r clear and more palpable niid the es idem i 
more cogent and couiinciiig in order to justifi its being set aside 
than would bo necessars iii the case of a coiiiiction — 1904 P R 7, 21 
Cr L J 149 (LAH ) here there has iieen an acrjiiittal In an iinani 
moils serdict of tlie jnr\ accepted h\ the Sessions Judge, the mere 
fact that there has hem *i misdirei tion to the jiirs will not justifi 
the reiersTl ot the lerdul uiiloss the misdirection has in fart 
occa-sioned a failure of juslito— 26 C W \ ) >S The right of appeal 
will be exercised under tins section onli in those cases where it s 
liighh prohabk that the appeal will end in com iction— 101« p ■\r 
R 30, 1P8-5 P R 29 or where there exist special (irtumstiime 
sHcn as gross luiscarriage of justice the production of fr<*sl nn I 
credible eiideiice or interests of justice and of the pubhi (allnu f 
the riglit of ujipeal — 188>> I* R 29 Where the eTid^nce |s ulJ r- 
aiiu its credibiliti ls a mere matter of opinion without inTolrii ^ f * 
considerations the opinion of the Court whnh heard tl w ** 
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as regards dealing with the e\idence in the appi li — 20 C \ 128, 
21 BOAI L R 1051 

If the High Court thml s that the louer couit has taleii an 
erroneous Men of the ei idenie ind should hive toiivicted Jie High 
Court can ton\ict the iitiisetl in the same u is as it can acquit an 
iKiised in in appe il igunst i consictioii if it thinks tint tlie lower 
court ought to Inie ie(|Uitted — ^21 ROA[ L R 10i4 

Rut it iiQuld he impropei tor the High Court to consider the 
apreal on grounds not contained 'ii the ohjcctioii urged on htlnlf >f 
the Goierunient — 19 ROM 51 17 O P L R 7o 

In a erimiii'il ippeil hs the Goveriinieiit to the High Court the 
arrest of the accii ed mis lie ordered pending ippeul — 1 C \L 231, 
2 UTi Un In capital uises in svhich the Goscinmpiit ippeils under 
this section it js uudesirihle that the prisonci s fate should he dis 
cussed sihile he remiins it large, in siuh cases the Gosernmciit should 
appls for the irrest of tie accused under section 127“-'9 ML 528 
R here on in appeil under this section tlie accused is arrested 
uiu (onsuted and seiitonrc is pissed on him the sentence mil run 
from tlie date of the comimt* il of the accused to jail and not from the 
dati of the aricst oi of the sentence— 0 C L R 349 

TifMIl \TJON — \u «ppc‘*l under this section must hi presented 
ssithin si\ mouths from the ditc of the order njipeikd ngaiiist (See 
\rl 1 j" of tilt Til Jim Tumitation \ct 190^^) 

418. (1) An appe il iin\ ho cm i nnttci ot fuft 

sscll IS i III ittri of 1 iss except where 
"ll lull « 11 In 1U1\, 111 vllilll 
tilt ippc'il sli ill ho on a initici of 

1 iw Dills 

I r/i!<inotion — I la illi^ccl sosciits of i sontonc c‘ sliiH 
fill tho jiuMHisis cif till's s((tioii lit clcoinccl to ho ii nutter 
of Inw 

fj) \ 4 itirillifttirnliin; <rni///<i/ic/ tontninril in « (0 

or III ^ LM *iih-^ (t2) irhm, in thi nni of n triiil 
Cl/ll/ p<r«o;i IX •! nif ni 1 if fn ilnitJi, ant/ olfiir fit rmn rniiiictf'f 
III till <11111 trinl iritli llti fnrxnn «« untiniiil inm/ niipf“f 
on II niiittir of foil nt iilf ii< n tniitfir of Jnu 

— Sill MX tmn tJl hi In t u mwli ndded li s.x li in 
«f t1. Criniiiinl Pn-tdiin ( xl \tiic iidinc'nt \c t 1921 H rca*'’” 
i. stall 1 t. I •*« 
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‘‘IXll’h (II ''I-CTION — Till*. MHtmn is «1’1'1 i(iiIi1p nliko Imtli ii> 
aj peak !•' Goirrmnoiit (*^0011011 117) ncain*t an order of acquittal 
and to appeals bs nnirulcd i>rr«on«> a;;aiti«t loiuictioii and »ciitciii<.— 
17 C 1’ 1< II 7> (at p W) Tlicrefort, where in a i i»o tried hr 
jurv, tlio l^*rd (onirnnont applied lo the Toiirt midir «e(tioii 

417 nt.i>in<.t an order of nopiittil, and tlie |;n>iMids of niipeal were all 
qu«*'ti<in' of fnrt tin llich ('oiirt rejected the application, l>ecnu‘.<* 
iiiidir this section, un njipt il in a jnrs-C'ise ia» lie oiili on a question 
oflan— l(lC\k 10ir> 

Tlll\l< in jnn — Wiien the trial was In jiir\, the uppial 
mil 111 on a mutter ol liw onU ll\ n stric tiiij; appeals from eases 
triahli hs jnrs to xnatti rs of lam oiilt this sxtioii (tnrs fui ilits to the 
serdift of the jtirr win re thin his 4\i«ted no 1 rr ir of law nor iniS' 
dirntion and whirc tin IiiHm Ii is niKiirnd with tit iiinjonts — 
llalantal 7 Vj 

Tlu words when, tin triil was l\ jnrs im in whtre the trnl 
was III fact held hs jur' uid not when, tin in il ontht to Ime heeu 
held hi jurs \iid tlicrifon silwre tlie artit'ed was tritd ht jnrs ni 
a case which oii^Iit to hare Intii tried with tin aid of assessors, no 
ap[eil would he except on a question of law the trnl would ne 
treated «s one In a jiirs — BOM GKl 23 BOM tiOh, 35 C VL 0.5.5, 
3 BOM L n 37f» But lu 3 CUi 76.5, 34 M B «) lUtanlaMei, 
M It I*), It was held that in such a case the trial would he treited 
as one held with tlie aid of asxe^sors, takinc the rerdict of the juri 
as the opinion of the assessors, and the prisoner would not lose ni» 
Tight of appeal on the facts In 36 M kD 34 I where a person was 
charged with an offence triaW© hs- jurj, and the jur\ ncquitted him 
-of that charge but found him guiltT of an offence triable with the aid 
of assessor*, JUnsoti J held that the serdict was to he treated as the 
opinion of the assessors am! that an appeal laj on the facts of the 
case hut Jlhii^hynm in/nnfrr f held that the jurv had aiithoritv 
cinder section 238 iii trsing m offence triable hv jurv, to find as an 
incident to tlie trial that (ortain facts are prosed in the trial which 
constitute a minor offence and to return a verdict of gudtv on such 
offence though suih offence might not lie triable bv a jurv, and 
therefore in tins i »se the verdict was to l»e treated as a verdict on j 
trial hv jnrv and an appeal would lie onlv on a point of law 

III a case where a person is tried hv a jure, and there is a] o 
another charge which is tried hv the Judge with the same jnrv is 
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STVMI* — "NMien the appellants are in ciistodj, no stamps are 
reqaired for the petition or for the copy of judgment But where 
certain persons uho uerc undergoing imprisonment presented an 
appeal with an unstamped copi of the judgment the other 
appellants who were not m custody were not entitled to take ad 
vantage of that unstamped copi Ther should be required to put m 
a proper stamp — 2 "Weir 4G7 

^\here a stamp is requiretl (i c where the appellants are not 
in custodj), the petition of each nidtridual prisoner must he separite, 
aim separately numbered and accompanied hi separate copies cf 
judgment or order appealed against But if no stamps are required 
for tlie petition (i r where the appellants are in jail), it is immaterial 
whether tlie appeals of «:everal appellants arc mode jointly m one 
pet tion or sep iratch See BOM H C Cr Cir p 42 

COM! NTS or JHF I»P1 IIION — \ petition of appeal in a <asc 
tried by jnr\ tan he made onK on a question of law, and the petition 
should state clearly in what respett the law lias been contrayoned — 1 
M R 21 (cited under section 418) 

\ petition of apical oontaiuiug dofainatorv statements against the 
"Magistryte will not le tnterliiied Snth petition maj lie roturiu'd 
for re presentation iftor iliminat-ntg Yhe scandalous remarks— "lo 
BOM 188 

\ petition of ajipoal toutaining a fal e statement will not make 
the jietitioncr lialdo lo punishment lor false statement because a 
criniinal npjcil is a toiitnination of tic criminal case and tie ap 
pcifant lias all the priyilegcs of the accused — 12 MAD 451 (fiteJ 
under ^ertion ”112) 

FRFSFNTVTION 01 PI m ION — \s regards presentation 
special inctliod is enjoined in the Code and the question is one of 
ndministratn p i-oiiy i im ikp nloiie llieiaforc an actual presentation 
to an ofTirer of the Court siirh ns n Bench Clerk (in the ITigh Court) 
f r to one < f the lud^es its nioinlcrs !>. ynlid — 29 ^M L J 101 B d 
clri> >«itii u a pititmn if njiiMnl ii a Ikix kept for the coineniencc «f 
parties (in the eompomiil of n Courthouse) nnd intended for tie 
dc(<oit ' f I aj rs for tl « iirt is not a jiropcr presentation l>crnu«e 
tic UfT i« 11 t iiitcmlcd for apfCaK ami also liocnuse a petition of 
ajpsal mi;,} t hare Urn d< j wits I then Is n pcriion yiho r»>iiM 
Ic-.alh I rc c. t It— P* M M) IM 



See 419] 


Tin cni)i oi citiMiNAi, PRoernuRF 873 


Tlip petition ^lioiiM tn. j»rcM*iitcd in j>cr«on, tbo transiiii«sion of 
it povt IS not ft siifTiciciit fsimpliancc with tho requirements of this 
foction— J Weir -107, lUtmlil 46t, 16 M \D 137 

I'RlSrNTVTION in 1*1.1- VULU —The petition should l>o de 
livered to the proper officer of tlic Court, either hv the appellant r 
hs his plcnder — 15 M \1) 137 Preseiit-ition of appeal hr tlio vahil's 
gomnsta or clerk is equn 110111 to presentation hy pleader, if tho rakil 
has signed the petition niid has l>een duly Authorised by a Takalat- 
naina — 2 ^^elr -IGTI *11 31 \1> 87 Hut presentation of the p-'tition 
through a person ulio is not ihi clerk of the pleader, and oser nliO'P 
action and conduct the pleader has no control is not a proper pre- 
fcntation — 21 MAT) lit Where a petition of appeal was prcpareci on 
hcl alf of thns iicen'td iiitl sigiml iimler snkalat hs their pleader, 
and uns presented 1\ inotlnr pleader uho held a sakalat onlv 
fron OIK of till luxusid it « «s IhUI that there wa^ a proper presenta- 
tion of the petition of up|Hnl on luliulf of all the accused — 2 Weir 
47G Hut where the prisomrs had fonflictiiig interests to eacli other, 
c (7 , nliore tacli of the prisomrs made confessions exonerating himself 
Hid nicniinnating tho other it would le improper for one pleader 
to present an appcil on iK-haU of l>oth and to represent both wlio had 
■conflicting interests — 18% I* H 1) 

Tlie Mord plcider’ iiidudes a ‘ mukhtcar as well as ana other 
person authorised hj tli< apiielluiit and the presentation of the 
petition through them would he proper — G BOM 14, 1 MAD 304 
But these rulings must he re id siiljecl to the definition of the word 
‘pleader’ giieii in Section 4 (r> where it 15 laid down tint 

-a mukhtcar or other person ni la act as a pleader onla v ifA the j rr 
frtMsioii of the Couit 8eo also tlie proposed amendment as regards 
jnukhtears, cited at page 18 mtt 

COP'i OF JX*DG3IFNT — U is in the discretion of the Appell ite 
Court to admit an appeal without its femg accompanied ha a copv of 
the judgment or order appealed against where injustice might accrue 
to the appellant ha insisting on a strict compliance avith this section 
But in such cases before hearing the appeal the Court should haie 
before it a copy of such judgment or order ailuch it may get by sending 
for the record — 5 B03I L R 704 

Where there were several aecu ed in a case and all of them 
-preferred a joint appeal with which onlj one copj of the judgment 
appealed against w as filed hut the District Alagistrate insisted < n 
separate copies of the judgment it was held that the District Afagis 
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trate would lia\e oxerpistd i sounder diseietion if lie had dispen'ieJ 
witii separate copies of the iiidgment appealed at,ainst — 5 BO'M I 
]{ 704 

\ cope furnished m the prisoners own laiigunEo is sufficient — 
11 itaulal 82 See notes uiidei Section 371 


420. If tlie ijiiiell int js in ]nl lie im\ piesent Iii> 
pefitioii of ippeal and the copie- 
l)0ltnS°m‘ia.l'’“’" !i( I omj) iiiMiig- tl.e ime to tlip officer 

in 1 Jin^e of flie inil, iilio “slnll tlieic 
upon fonviid siu li pe<tihon mcl copies to t!ip propel 
KppdHte Coiut 

This section deals with tlie manner of presentation of appeal M 
I prisoner in jail hut it does not dispense irith the formnUtie^ pres 
crihed ha section 119 These formalities must he nhserred see 11 
\ "W N 18 and 11 \I I 171 cited under section 419 

\Miore the petitionei is in jail everr facilita such as pen ml 
paper and osen a writer should Ik? allowed to him to enable Itiin to 
jirepare the petition of appeal — 13 It C9 1 B H C B 115 

There is nntlnn;; in this section to indicate that it is intended *o 
deprne the appellant in jul of the opportnnitr of heinR hoard m 
ap[til llierofore wiiore the appollint is m jail notice of tlie dfitc 
of iiearinc should ho tiseii cither to liim or his pkader so tl at lie 
mar liase a reasoi able oiportiinits of hcinc heard in support of lis 
appeal— 2 'Nlcir 172 


here u jail appeal lias hocn presented thronf,h the cfTcern 
c Inrjie of the jnil aitl has I ct n dismissed no further appeal can 
prehrrod throiiRli Coniwl under section 410 rii ir — 21 0 C *^01 It 
\1 li TTH 14 M I I IjCI Tit n ns4m is that when a ri^ht cf all 
I IS 4>iire Iceii tatrci <1 and that appeal I its I (in disjto ed of 
nceiisid will not le all med to iippenl a^ain — H \I T 7'0 Tic 
trnri raw has l>ei.ii Idd in 1" Cr 1 1 I ».{ (Ondli) 

^ 421. (1) fill KciiMii^ the |Mtit](iii niid (oji\ niuhr 

‘siiiiiinnrs dismissal 4l‘l in 121) tin Apjidlnlc rollll 
"PI shiill pciii-i Ihi* simi mid if d *'*" 
stdi 1 ^ that fill re i- no siifhi k iit .jiimnd foi inti rfi inik' 
ni i\ ilisiniss till nppe il stiiiini 

ProMd* rl tlint no iippi il )ii<sintid niidi t S 41d slndl 

i ll (iisiiiiss4 (1 niihss till appi limit oi his ph iih r has liiid “ 
n isonnl h opp ntmitfa of liiiijr hi“iid in snppoii of 
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(2) Bcfoie an appe.tl nndci this section, tlip- 

Coiut inaj call foi the locoul of the taV, hut 'shall not be 
houiul to do so 

APPCLLA^T NOT HOUND TO APPEAR —An appeal slioulil 
not 1)6 dismissed mereh because the appellant failed to appear in 
support the petition , but the Appellate Court must consider whether 
there exist sufficient Rrounds fo” its interference, and must jndicialh 
determine the appeal on the merits — Rntanlal 59J If the appellant 
does not appear but leaves the question of admission or rejection 
of ilie appeal to be determined hi tlie Appellate Court on the papers, 
the Appellate Court is bound to peruse the papers and the appellant 
IS not hound to appear a second tune bv counsel or in person — 
Itaianlal 7J9 see abo 20 Cr L .1 271 (PAT) But if the Appellate 
Court thinks that the p^e^en^•c of tlio prisoner (appellant) is necessars 
for the purpose of disposing of the appeal the Court can direct that 
the prisoner be brouebt liefore it— 2 Weir 473 

' Vo tuffcifnf orriuiut for inirrfrunq ’ * — ^The appellant's pleader 
should be allowed if necessari to refer to the certified copies of the 
ciidonce to show that there were suffioient grounds for interfering. 
Whore the Judge disallowed the pleader to refer to the evidence 
he acted erroneousls — II 0 C ‘Wv 

Where there are in the memorandum of appeal allegations rf 
Withholding witnesses of refusals to grant warrants and summonses 
to witnesst*s and of disregard of certain esidence filed m the case, 
there were sufficient grounds for interference— Ratanlal 916 p»o 
also where the grounds of appeal disclose reasons for discrediting the 
witnesses for the prosecution there arc* sufTicient grounds for inter- 
ference and the Xppellate Court oiiglit not to dismiss the appeal — 
29 MAD 216 

If 110 sufficient grounds of luterfercnee are sliown, the Appellate 
Court should not inte*rfere hut should dismiss the appeal — !> 
\Mi 1'*(J 

SlMMVin ni‘sMI'-S%L OI \1*PP\I. — Miliough this section 
gnos the Apjiellate Court power to dismiss an appeal sumtnarih, 
that power must l*c exerriseel willi judicial diseretion \]ipea1s wlucli 
are isimpluated l>oth m law and fact ought not to 1»* siimmarils 
dismissiHl— 19 Cr L .1 22'< lC\Ll 1 I‘ L .1 .1^, 22 Cr I. J 
;i|9 (l'\T) 

An onlcr of suninars rejection of ai>i>ea1 under this Fection 
finiil ‘sihIi an order is not open to review and it is immaterial 
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Trlietlier such older was made before or .ifter the papers are c tiled 
for^ BO\t 101 , 19 BOM 732 , 1887 P H 24 But if the appeil 
has been disrnisscil for default of appearance and it is proied to the 
satisfaction of the Appellate Court that there is a reasonable excuse 
foi the default of the jileader’s appearance, the Appellate Court nin 
rehear the appeal on the merits — 7 M H C R APP 29 

Blit 11 an appeal is dismissed undei this section the Court In^ 
no pouti to alter (diunnisli oi enliince) the roinictiun ui\d sentence 
— 2 Beir 475 , Ratanhl W4 , Itataiilal 384 , Rataiilal 74 If lit* 
irisnes to alter the sentence, he cannot do it snnimanlj under this 
sertion hiit must puHiOd aicordiii" to ^ecs 422 and 42} — 2 Btir 
474 Rat inlal ^84 f 

]] ifhilituiul of apittnl — A ]tetiiioit of appeal presented for 
'idnibsioit max he uithdiaiui, liefore it js disniKsed under tins 

fcOfruiii— ■) C li R 372 

Uithi of dimiM’ifd, not o /utlonient —An order of sumniar' 
Tejoctum of appeal under *this section does not amount to a jiidgnicntt 
Mithin the meaning of sec 424 The essential difference between 
rejection under sec 123 and a rejection under tins section is tint 
111 ilii former cist the appeal is disj>os<d of after a trial but 
the litter ease, the Court refuses to trs it at all — 0 C P B R 21 

Ii/himuoh of a roniieited appeal — \\ liere two toiifcnsed prf' 
fpiited two nppeils, the fact that the Appcllito Court admitted the 
nppeal of oiio of the appeals, does not affect his power to disnii'S 
tiip otliir apponl suinnuirih imdor this Mction — j C "W N 312 

Jiiilifinent anil lecoul of ieo%ons — \n \ppellate Court m 

r« jetting an njiptal uiuhr tins sictioii is not bound to write » 
judgnuiit tir gnt reasons for its detismii — 21 CAL 92 , 20 BOM 510 , 
24 MAD 531 , 2 P L J 095 , 9 C W K 021 , n N L R 
!•) Cr L J UOdU'IM. r B K L'nd Qr 19 Still it 

adii'iibli that a Conrl which iIisiiiiskcs an appeal under this «ttli‘’ii 
should iTiotli rctsird its j'roiiiid fur siuh disinissul, jn view of tl*** 
possitiliti of Mich order l>eiiii; tlinlhiiged h\ an npjilication Rir 
T.iisn.n— n V W A 0*5 8 M.I, ",U Ml \I.Ti 1<)0 , 2 P L ^ 

(‘I*. , 2 P L T 10 IT \Ui 211 , M N Ji R 1G9 , 1 P L B 

rhou,;b ordiiiurdi an \j>|n II it« C’otirl in rcjectmc an api'tol 
fiininiariL :» not l>oniid to record u jitdgiiunt, i«till the Court slioiiM 
init di'joM .f nil nplMnl mid* r this Mction ntlicrwist tlnin b\ » 
jn IgiiiMit showing «n tin fiic«» of it that it has ii|>pli(d its inni'l 

to a «oisnl«ntirn »f tin •iihiiii on tin n<sird anil of llic I'bas 
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ru'-td In the jctu^cd Inith iti the Court aiid in In-* inoinoraiidum 

of appcil— xW VLTi Tn . 21 Cr L I nO (I* \T) , 1 P I. T 31S, 
2 P L T 10 

The \ppel1ate Court need not ro to the length of uriting an 
elaoornto judement hut should notice hneflr and clenrls wliat 
objections were urped on appeil and lio\r thes were di'posed of — 

C \L 1T^ It shouhl record at hast so much as would satisfs the 
High Court when an spplicition for resixion is madt. tliat it had 
fulu considered all tlie questions ili is-tit and lind apjircciated the 
simplicils or graxits of the eiM - — * P L I 603 ^Uiert no reason 
lx giren the sunimars dismiss il would iiitohi either i remand of 
the appeal to le admitted nnd linrel or iin ccamiiiation of the 
eiidenee hs the High Court— I P I. \N Jli 19 Or L J 316 

nU.HT OF \PPHL\NT TO IH 111- \1M) —It is not competent 
ti the \ppellatt Court to reject an apped sunimarilv without giiing 
a reisonuhle opporlunita to tlie ap|sMiiit ir Ins pleader of lieing 
lieard— 29 M \T) 230 2 P T< T 1(* If the appeal is rejected 
under this section without lx iring the ippellant or Ins pleader, 
the Appellate Court nia\ l>e dintted to rehear the petition of appeal, 
and to giro the appellant an opportiinitv of being heard — HatanlaT 
7(1’ 3Micre the \ppellate Court rejected the appeal snmmarilr owing 
to default of the pleaders appearance and satisfactora reason for 
non appearance was shown the Court should re hear the appeal on 
the merits— 7 M H C R \l»P 29 5 N L 1{ 76 Where the 

District "Magistrate called upon the ippellant s pleader to argue the- 
apjieal on the same da\ that it was pre eiited and on the pleader 
asking time the ^fagistrate refused to grant him time and rejected 
the appeal it was lield that tlie appellants pleader was not afforded 
reasonable opportuniti of lieiiig heard — 7 BOM L It 89 36 CUj 

38-j Blit where the \ppellate Court heard the appellant s pleader 
in support of tho appeal, and then sent for the records of the case^ 
hut disposed of the case without hearing tho appellant s pleader a 
second time f tltl that the Xppellate Court did not act illegallj — 

2 S L It 39 

Fven when an appellant is in jail reasonable notice should be 
given either to him or lus pleader so that he raav have a reasonable 
opportunitv of lioing he-ird in support of the appeal — 2 Meir 472 , 

3 ^ L J 693 

"N of ICC — Beasonahle notice of the da\ on which the appeal is 
to be heard must be given to the appellant or his pleader, so that 
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)io ma^ lld^e x icasonable opportximtx uf being heard in 'iiipport 
ol his appeal — Gazette, 1879, Pt 1 p 473 A geiternl 
notice posted in the Conrt that appeals ixill he licard for adniiNsioii 
oiilx on tlie fiist Couitdax Jie\t after presentation is not in com 
pliance with the proxisions of this section The Court should fix a 
time in eicli nuticnlai case, so as to enable the appellant or iii< 
pleader to hi heard — o AlAl) 11 The fact tint the appellants 
jileader was jnosent in Conrt when an mder admitting the appeal 
was passed will not save the iiecessitx of gning a sepaiate notiii 
to the appellant 'Iho iiotuc must he guen to the iiiipeUant , a 
substituted notice to the a]>pcllant s pleader or mulvhtear is not 
sufticient — 10 C Ji 11 17 lint it should lie noted that the word' 

in this section are * ajipelhnt oi his pleader ’ and therefore notice 
to the pleadei must he de‘»med to be sufficient The case 
decided under the JS7J Code, in nhich the words ‘or pleader ’ did 
not iKcnr 

If tlie licinng of tbe appoxl is idjouincd to anotlier date, noticx. 
of till, mljonrnincnt sbonlcj lie gueii to the appellant— 20 Cr L J 
1?71 (IHT ) ^\ here a Magistiatc disposed of an appeal hefon tlic 

ili\ fixed for the adjourned liiixring, and without gnmg notici la 
ihe appellant or his pleader, it w is held tliat the piocodiire 
iIligTl— 2 Weir ITo 

^ribSECTION (J) —Although the UgisUtiire does not imKo it 
obligators on tin jiurt of tho Appellitc Court to send far ll" 
ricords Ixfore dismisitng m nppeil, still such a loiirsc of dl<nii'^^"*« 
an appeal witbout calling for tiu ricords is alwass inconsement uiid 
must mil lie adopted — 1 A M 14o AMiere the grounds <’f 

ajij I il (list lost re istitis for discrcditiiig the witnisscs for the JT"' 
(ution the tpjMffitt Court ought to < dl for the rro'^rd*—'-' * 

M \n J U> 

\ M igislrat* IS not IhmiihI to mil ftir the rimril in a" apj'*'’^ 
in wiiiib tin oiih <|U«sttoti ih ii mt re cpiestion of fact ninl th^ 1 "'^^ 
111* nt ttf tin Court btlow I*. Ml pUin «ml ihar that calling h’*" 
rMoril would K a im re wnsti of tinii Diit whtii tlie jiHlgmeat (f 
tilt I'Mtir Court Is 11 long nnd iiitmott jiidginint ri(|iiiriiig tarifal 
< oiisidf rntion the \fiprllate Court ought not to nfii'C to 
tb* ntsirtl — 1 I* h .1 A\h«ri thin an tli«jiut(«l tju*'*'""* 

of tut nnd n largs iiiiialMr of iltHUiiKtits an njipiai might not to 
sill iniarits dismis*«d w itb> iil mlliiig fur tli< rn'ird — 22 ( r h 
II ' (1‘VT ) 
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REVISION — AMiefp an appeal lias been dismissed siimniartlj 
iinuer this section without recording anj reasons or judgment, the 
High Court can either go utto the case on its own account anJ 
e\aimne the evidence, or can trmantt the appeal to the Lower 
Appellate Court to he admitted and heard — t P L W 212 Though 
the practice nsualli i-> to remand the case to the Loner Appellate 
Court and ask for a judgment from that Court after a regular 
hearing, the High Court has a discretion to go into the case itself 
and if iiec'cssar.s to consider questions of fact as if in first appeal — 
n O C. .100 , 19 Cr L J 016 (UUR ) If the Higli Court finds 
tliat the case is one nhich should not haic been dealt with stimmnrih, 
the High Court will send back the case ordering the Appellate Court 
to hear it on its merits and pass n judgment. — 10 Cr L J 31C (RUR \ 
Where the Sessions Judge siiminarih dismissed _aii appeal from 
the cnnvutioii of a Afngistrate the High Court itself, finding tint 
the evidence on nhirh the conviction nas based was insufficient set 
aside the convirtion and a<s|UittcHl tlie acs'iised instead of remind* 
ing the appeal for a reheaniig on the* merits — 10 (’ W N 410 ^e*> 

also n 0 C KI9 


422. If tin* Ajiprlhili* (’oujl. chips nnt dismiss tlip 

•ippc.il suinin,,iilv. It slinll mii'P 
“I’'’™' iiodip I.. Ill- KUMI til tlie .ipiii-ll.iiit 111 

111** ple.uloi. niicl t<» such «fln c*i .is flic I.ih.iI Oov eniiiioiit 
in.iv .i])p«niil ni this hchiilf. of fho tiiiii* .mil pl.up iit which 
sticli .ijipc.il will l>p lip.inl. mid sli.ill, on the .ijijdic.ntion of 
Stull ofhcci, fuiMisli him with .i mpv of the grounds of 
.ipjii'.ii 

,ind, III i.tsfs of .ijijhmIs uiidci .S 417. llu* Apjmllatp 
(’oinf sliall c.uist* .1 Itkp notice to In* given to tliP .ic(ii*cd. 

RINTRICTIVE ORDFR K)U \l)MJ«5SIO.N —V reslrv-tire 

order fur Rdiiiissioii of a cniiiiiial appeal is not oiiitc mplated t.v tics 
►«*clinu and iniisl Ik* ih*ennd to l»* cilfni rirri Therefore, where a 
rnmiiia) npjHal was adinittcsl for roiisideratinn of the sentence onh. 
It WHS held that the whole s|>|Hal shouhl Ik heard and that tie 
u|>p«IIaiit csuild not In restrirted to aitv scbsted ground out .if 
those stM*<ifie<I III Ills jHtitiull — II ('AI. 4n6 Ktrspt where tier, 

arc t xim*ss words as in ms-s 4IJ aiid 41** the f’oile d.K*s not pruvn!.. 
for an uj'i>ea! for the limited purj^^so of reiiewmg onlv a part *1 
the sent* nee Tlie ai>]*eI1aitt lit* * rigl t to lie lean! fullr on tie 
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iiicritv “ind tlio Judge is bound In sec 42-1 to rcoord a complete 
judgment — Rat-inlal 826 

NOTICE — Notice to the appellant of the time and phee of 
heiring is obligatorj, and it is a maternl crroi in procedure to 
dispose of an appeal without gning such notice — 2 AVeir 475 

fii uhom to he qrten — Notice must he given to the oppeffinl 
() ’ii<! iileatle) The ruling m 10 C L R 57 winch laid down that 
a notice must be gneii to the oppilloiif and tint a substituted notice 
to the pleader is not suflicient, is no longer good law That case was 
decided under the Code of 1872 where the w'ords ‘or pleader' did 
not occur Rut the attention of tlie pie icier should be directed to 
tin notice when notice is giteii to the pleader oiili , the mere fact 
tint the jileadcr of the appellant is present in Court irhcn an order 
I" nude admittii;g an anpeal i\ not sufficuiit 

I ho word ‘pleader’ includes niukhteii ind notice to tio 
niiiklitoir IS sufficient for the pmposes of tlii« section-~6 ROlf H 
ff the appellant could not Ik found at tlu address gi\en hj h*<ti 
the iiotict of tlie hearing of appeil oi a cojn of it slioiild he left at 
till iddress gnen — Ratanlal 860 

ill case of appeals under sm 417 iiotici must ho giton ti the 
licenced 

^^llere tlio Court passes an order iwanlnig compensation to the 
o» f (Mr <l under see 2VI and the eoni|d itii uit uppe lU, not ire ehoiild 1 ' 
giuii of tlio appeal to the aiciiscd so as to afford him an opportuait' 
nr supporting tiie order passed iii Ins fasoiir iltliougli there is no 
isjiriss pro>jsioii of Jaw directing the gning of notice to the accused 
111 Midi a casi* — 20 "MM) 187 'I he aliMuu of notice to tlio accused 
d<«s not sitinte the appellate proceedings — 41 M Ii J 172 

Mtfiougii tins <.iction does not r<<|inr« ans notice to I'C g'***” 
t the rnmjlntnnnt, still m opp<aK from orders under scc 
(elirecting that the expenses prop« rh incurred hi the pro'^ecutinn 
fx difrnsed out of tin fine) it woiihl \h 1m tier iii practice to giro 
Tulire to the rsmipl iinuiit iiImi |iut tin a1 (iKc of such notice will 
n >l afford am ground for inti rfi rencs in rcusion — It N Ii U 

^»otua should nl'O f>e gisi ii to Midi oflii i r iis tin T»oral fiorcrU' 
n ent a{ points — J') M \T) 187 In lit iigul notitt shotild l>e gireu 
It tit lygni Ilernejnl rnrm r s«i liir ns (t lligli Court is fs)iicerit‘'‘l 
III other riH4s the Distmt Magistrit* fiu« > < t n appoiiitoil 
o" tr to rtrtire nntuts of apiM «U If tit role is granted against 
tl order <f a 8<^i,nns Iud(< l« is t}< pri per p< r»oii tti nhrw rau**’ 
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—7 C M N SO, CoffwUa (tazttte, 1883, Part I, page 1200 In 
Rombar, District Magistrates alioiild lie sersecl with notice — Itomhay 
C.aztHt, 18SJ, Part I, page 182 , 21 ROM L R 1150 The same is 
the rule in Panjab, Ondh and C P See Vunjoh Gazette, 1883, Part 
I, page 53, Oiidh Crin) Ihoest, p 27, C P Gazette, 1883, Part II, 
page 101 In Aladras the Public Prosecutor is the officer to be served 
with notice in ca«e of appeals to the Sessions Court and the High 
Court — Foit St (wfOKie Uuzette, 1887, Part I, page 30 In other 
cases, the District Alngistrato is the proper officer Thus, in an 
appeal before the Joint Magistrate, notice should be served on the 
District Magistr.ate— 1015 M \\ N 610 

Omission to giie iintiee to the District Magistrate is an illegalits 
and not mereh an irregnlarits — 24 ROM L R 1150 But objection 
oi the ground of absence of notice should be made bs the District 
Alagistrate and not bs the complainant and the High Court will 
not interfere in reMsiou at the instance of the complainant where 
the objection on tiie ground of absence of notice to the District 
"Magistrate comes not from the District Magistrate but from the 
con plamaiit'~25 BOM L R 2 j1 

Time und place of hetinng — The notice must specifs the c^act 
date of hearing ft is not enough that the Magistrate had directed 
tl at the appeal would be heard in a certain month (e g in January) 
—1 A M N 46 So also a general notice posted in the Court house 
that the appeals will be heard for admission on the first Court day 
next after presentation of the appeal is not sufficient The particular 
date must be fixed — 5 MAD H 

It IS imperative on a criminal Appellate Court to hear the appeal 
at the time and place named in the notice of appeal — 5 Is L R 76 
Therefore where a notice is issued fixing a particular place for the 
hearing of the appeal the Court ought not to hear tho appeal at a 
different place without giving notice of the change of place — 1892 
P R 7 If notice has been issued to an appellant to appear at the 
headquarters on a particular date and if on that particular date, 
the officer who will hear the appeal moves out into camp he should 
fix a fresh date and issue a fresh notice A general order directing 
appellants to follow the officer into camp is not sufficient — 1905 
P R 11 

ABSENCE OF APPELLANT — 'Mlien an appeal is admitted 
and the Appellate Court has sent for the record and perused the same, 
it IS not competent for the Court to dismiss the appeal for non- 

.56 
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apiienraiitc of tlie appellant or Ins pleider It can dismiss the appeal 
oiih on tlie merits — 13 \LL 171 , 1895 P R 21 

423t (1) Hie Appellate Court shall then ‘=eiul toi th* 

Power of Appellate lecoid of the ca'se, if such lecoul 
?ppoal’" notiheidv in Court After peni ii.g 

‘sucli lecoid, 111(1 healing tlie iiipellant or his pleaclei, if he 
ajipeiiN ind the Public Pio^ecutor if he appears, and in 
ca^e of an appeal under S 417, the accused if lie ajiiieai**- 
the roiiit mav if it consideis that theie is no sufhcieiit 
giound foi intei-fenng, dismiss the appeal, or inaa — 

(rt) in in appeal fioin in ordei of acquittal iever^(‘ 
such 01 del and direct that fiirthei inquiiT he 
made, oi that the accused be retned oi rnin 
nutted foi tnal, as the case ma\ be oi finil 
bun guiltj and pass sentence on liim artoidiUr: 
to law , 

(h) in an appeal from a conviction (1) levei'^e tin 
finding and sentence, and acquit or di'^iliup* 
the accused, or older him to be letiied bi i 
Court of competent jurisdiction suboidnutc to 
such \])pe]late Court or committed foi tiid 
oi (2) alter the finding, maintaining tl c 
sentence oi nitli oi nitliout altoinig tlie find 
ijig, leduce the sentence, oi (3), vitli nr with 
out '•uch reduction and vitli or vithout dteimg 
the finding, alter the nature of the '•entcJix 
but subject to the jiiOMsions of S lOfi 'uh 
-ection (3) not '•o as to enhance tin •‘Uiu 
(r) in in nppoil fjom iin otl ei nrdei iltei oi 
sue li Older 

{( 1 ) make am aiiHiuliinnt <»i im ( on'-djuentnl 
incident il oidei th it inn\ be just oi juopir 
f2) "Nothing hen III tout lined shill autlioii/i tin t oiiit 
to niter or re%eP'e theierdiit of a pin unle-s it is of ninnion 
that Mich aerdut is (iroiifons oning to a n)isdm<tioii h' 
ibe Tndge or to n inisundi rs( uiding on the jiirt of tin 
of the law ns laid down b\ him 

NM> T)l Til OI M»PHTi\TI COUtT —It I- »»•* 
<1 itr »f tie \jp4llnte Co irt in ilenliii(; witli nn ftj peni | ri ferre I fe 
It to i<r*iler lie era]« nee l»» lit ernl mil ilnennieiitnri m I 
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14 Cr L J 182 (CAL) If the record'* of the case nre lost, it is the 
dut\ of the Appellate Court to order a iien trial — 9 A W N 55, 
5 A “W N 117 

The Appellate Court is hound to peruse the record and consider 
uhcther there is an^ ground for interference uith tiie acquittal or 
coiniction, eien thdiigh the ajipelJant tJoei not ajijipoi (he \ppel 
late Court IS not entitled to dismiss an appeal for default of appear- 
ance of the appellant Snch an order is not contemjilated hi t/H' 
section— 20 Cr L T 744, 14 A L J 327 20 Cr L J 271 

^iiffuient qioutxl jot tntetfetenee — \n appellant is not prcci«eh 
in ihe sinie position before an Vppellite Court ns he is before the 
Court trjing him, Init must satisfi the Court that there is suflicieiit 
ground lor interfering with the order of comietion If no snfiioent 
ground has been shewn it is the tints of the Appellate Coiiit not 
to interfere — i \I4Tj 3'*'G 

tJn ajiprttl — Mh^re an appeal is dealt uith under tins 
sKuon the \ppell ite Conit has no power to dismiss the ippea! 
^iiti iiimih / — 1 BOM L B 22> 

In dismissing an app-'al under this settiini the \pppllnte Court 

15 lifiund to write a judgment and the judgment must coinpli with the 
requirements of sections 424 niitl 167 On failure to do so the judg 
ment mn he set nsuU and the appeil directed to he re Ipird— 1 
BOM I4 U 225 

BK.IIT 01 imtTIlsSTOBI IH \B1) — Mlieii an appew> ^ 
prefirrtd iiid admitted tlio \ppcllate Couit is hound h\ law to hear 
tin iip]U il Jiiid to come to a certain hiuluig whether the eoinietio” 
of (Ik Tiower (’<nirt is hgd or ilhgal — Itjitanhil 978 If tin 
IS present or is represented he « pleader the ai»pellant 111 person <r 
In', pit uli r must 1< heard — IJ \L!, 171 2() Cr Tj J 271 

But a t<»mph»iiinnt (nnnot «Iniin ns of light to he heard i« *he 
appi i1 lilt iiiatt''r Is me uIikIi in u le lift 111 eiidi cast to the 
ilis'ntion of tin Court — 7 M H C H \IM’ 12 \ prnntt |>ri>-e 

tutir as such Ims no right to le Ik ird 1 ut tin Court min grant 
jCsilifissioii in am partn niar <nse — p |i op 0 C M N Is 
If th» PiiUu I’riisetutor does not nppi ar on Inliiilf of the Go'crn 
ment n >akii prnnt'h instnirtid to (.npport tl ** prox rution h 
heard — 2 M«ir ITfi 

Tie rotiit*. I for tl •• npixMait I ps n right of r« ph — 11 C M N 
xliii Tl ert t« iiothii g III the Inti^tingi if this siition to prieluth* tie 
pppeUsnt er 1 i* jileader from repWing to the argnnients of the T’lihhc 



Stc. 413 Till (nil! iirntiMiNM, l•ll(lcl ditii . 

l’r'r*<viit/ r, utifl •» « mutter if |rin<itt<' •iirh ncl't *'f rrpir *Ii'mi)<I 
f'C tfl I im n ** j'Tnitirr of (Viirt Im* l>i^n mil- 

formir in futmir of ullniinc ttii« nclit to tl** ■('(''■lUnt or In* ploaclrf 

— rur r n >*7 

(1.\l (o> -MM’I I IIOM lCVt'lTT\I/ (o) of 

JliiK *ort»on i-an nf pf' nnTr to tin* tVoirt l■fTalI*o portion 4I7» 

Kliir}i prnriilo^ fur ■{ |>('aK onfrrv of iirr{(iittal« rrr|iiirr« (liat 

*tirJi ap|*oal» »liall lio to llr llich (oiirt— 7 I’ll Tliorofurr « 

}ia> no |«onrr to m>I lli'* onlrr of ar<|(iitlal aixl 

dirort tlio I'ommitmoiit of tl»«* to tlo Coiirl of 2 

\\ N rvlii or to ilimt fiirlltrr onr|tiir« to lie madn in n 
ra'-o of anpiittal l>r « Masi«trato **iirli a |>n«rr ran l>o rxrm*C(I onl< 
1o ll r Itirli (Vnirt— Jli (Ml, C-tl *»*» al^o a Ih*trirt 'tlacMtratr ha* 
no |wi«rr to rntrrtaiii an a| |>ral from an orcirr of arf|tiit(al and i< 
inmtnj>rtriit to mcr*^ a ViiUinlinali 'lac>‘tratr * tirclrr of antiiittnl 
and dirrrl a rrlirariiii: — 7 ^I\It 21*1 2«> M\I> 478 

Tho di'rrrtionarr ponrrv of the Hull (Vnirl iimler thi* rlsiiM’ 
irill l>e cxrrri'ed onU alien it i* *ati*fi<al that the ra^r i* of Miffiriont 
<xiHM«<jMonfv to in»tif* M «n artinc Mtider ihi* »cr> csreptional aectinn 
M }] C n 1 -tr> In appeal* acaiii*t an|iiitta)« t)ie llish Court 
ouaIiI not to interfere nn!e*\ the tr*ine Jud^e na* elearh wrong ami 
the indgment i* either poriei>e «r havd on ohiioii* error of procedure 
~10 Cr L J 5Jr> (M \n ) The indiration* of error in a puigment 
of aetpiittal ought to lie ilearer and more palpable and the eridcneo 
more cogent and eniiMiiring in order to jnvtif\ it* lieiiig ►et n*ide 
than would !«• neee»*ar* iii the inoe of d judgment of etniTiclion — 1D(U 
P 11 7, 21 Cr I, J tf'> ^ee nole^ nnUer i-eelion 417 

The High Court in eaereioiog jnriMlution in the matter nP appeal* 
again*! aeqiiittal* hIkiiiM entifine it* excrei*e to the ji'irticiilar ar 
<)uilta1 complained ol h* the t>oicriinieiit \t the ».amc time it would 
not l>e proper for the High Court to eoiisider the appeal on ground* 
not contained in the ohjeetion urged on iiehalf of tin Goicriimont — 
10 IJOM 51 17 C^P L K 75 In 12 B H C P 1, it lias been 

held that a ground of abjection not taken in the petition of appeal 
mac be allowed if it has not prejudiced the accused, and ^iidicient 
tiire has been giren to the other side to be prepared for the same 
Acquittal — This clause confers a power to direct further inquirs 
I only in respect of a cfl«e of an appeal from an order of wrijMiffcif, 
and not in a case ni which an order of discharge or dismissal mas 
, have been passed — 27 CAL, 126 
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tlAUSU (/.) — \PPE\L THOM CON\IC1IO*N — Iii an appeal 
troiii .1 coiiMctioii the Appell't* Court ni n if it like*, tike further 
CMileiico {''ection 428) hut cannot direct further iiiquiri — 10 A L J 
061 

‘ Itiirise the fiiulino anj ^ftifence* — Before an Vppcllate Court 
<*111 '^et aside a conviction, it mu'it be satisfied that the coniictioii is 
iiroiiK It seems a logical coiisecjuence of this that uheii ivitiiout 
finding the conMCtion to be uroiig, the Appellate Court set it aside 
the appellate order would lie »Uia iiies — 17 C P L R 97 

Vn Appellate Couit is not competent to set aside a coiirictioii 
mereli on the ground that all the witnesses cited for the defence have 
not hem examined The proper course iii such a case is to have the 
(Midence taken of the other witiit'ses heforo disposing of the appeil 
— 2 Meir 481 V coimction ought not to hejreiersed unless the 
om 'Sion of the rejected ciidence would hase affected the result of 
Iho trial— 2 BOM 01 

The proper procedtitc on appeal in n case where the Lower Court 
had refused to tike the defence of the accii'ed is to set aside the 
(oiiMctinn and stiitonco passed h\ the Lower Court and order the 
^lagistrate to hcgui the proceedings anew against the accused froai 
the stage when his eiidence was refused— 188-1 P R 28 

IM%TRIAI« —A Sessions Judge lias power to order a new trinl 
wlicii tlie case comes l»efore him in appeal This power shonM 
lidwcici he spariiigh oxtrci'Cd and a retrial slioiild not he ordered 
nnh's there arc grave re isoiis for eloiiig so — IJ \ L J 177 

He flirt (|unsliiiig a senteiiee anti ordering a new trial on tlie 
griitind that thotigli the* acTti'Ctl w is shown 1 >\ the eMthiiie to hive 
run inilted some offtiiii In li is licoii convutoel under a wrong ser» 
tioii tin Viiptlliile Court must leuiit t«i i certain eonriusion a* t" 
otiiiui whiili the ucus«d was sliowti be the 1 1 idi ncc to have com 
inittnl anti it ought to loiisidir wlietliir il the eetdelitt' showed tlio^ 
the a(cii'('d shiMihl ]iro|i«rU hive latn eomuted of another offence 
than that In* was ehnrgid with he would he* [in jioliccel h\ nitietithng 
the coiuKiinii Ih fore ordering ii retrial tin \ji|nllitc Court * 
I-iuihI to sot what j» *"ihh uhji 1 1 esmld li 'tnid he a fn 'h trinl'^- 
W. r l-'ii 

II An. »rfri.i/ ». »i f r „to,r I _( |> Nnlrnlmav Ih i.r.hridwl'rc 
tl . trial IS I * I 1 to I lit. g »1 «pii till gr >un I of w init ol lori'dii ti "» of 

ll. ( Mirt thnt tro.l \ \1 N J''-. A III H I. T 9 

71. e wi.r. nn otf.M. irnlNIs a M .^i.trvlc of ihw l«t 
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t'-iiift f I >n «»» tfif'I I » m tl"' \l 

» flT ll «• Inrtl Ir • l»t cl*»« 'liici'tmt'' or 

iJf (i..iirt nf w<.„,or»— \U. II. 2 1\pir 2 1\rir Iti 

'/* (*\!> 412 tt liK* tv'pn If!) flat wiiprr a trial wa* roid fnr want 
«>( )itri‘ iMtion it i» not n»'rT^»ar» fnr tlip Ipppllatr Court to oril^r 
a rrtnal ami tl '•rrforr wli^tr tl« Court m «tkIi a ra«o 

fnrrrh 'li»f liaix^l tlio ami*<vl an I I ti *t Jinl^r a rrtrial tlic otni«*ion 
t I onipr retrial «ot|]i) not prr^rnt tl^* Maci.tratp frum taking further 
l>nw«-o<lu c« acain»t tli** afrti»«^l (Ji If in an appeal from n cnn* 
ririt n tip .l«i<ls*> fin I« that ll p rri lofif*' ili'flm^ the rtininii»»ion 
of a tn* r» ^pnmi* n*T#’n«’»* f *» nia» •ri a»i le tlip rontirtmn ami 
wiitpire ml «inlpr tl** afrM.p.1 l«. I« rrtrial 1o a (onrt of lompctenl 
jitri'difttnn ir oimmitio'l lot trial AtKirdm^ to the nntiin nf tlio 
( 1 1 1< liio acain^l tiim — lit \\ \ I iti \ rptnnl noiiH 1>o proper 
wli«ri tie Bfrti*e<l «a« ntlitU aM|mite.l of ore ofT» me litjt the 
.\plMlhti (Viiirt «oiiu.> to tli< tt»Mehi»i<ni that lie oiitjtit to Iiart l-oen 
tru**! for aiiotliep— ."to M\l> i%7 tl) If the Appillnte Court i» of ) 
tipinioii that the aptK-IIaiit oiicht to lian lieen cnniuteil of nii nfTonc^ ^ 
tliStreiit from that mill nliirli li« no« eharceil in the Ixiirer Court, 
tlie tppillate Cotirt oiiclit to biiiiuI the foinirtinii nmi order n retrial ' 
—2 \ \\ S 112 \ retrial mar 1 h onlered in a ca^e ui wliicti 

tin \i>i«llnt« Court *et a^ide the eonairtion on the ct(>i>»d of ini«* 
direetion to the jiin— 1 C \\ \ o70 <0l \ii \ppcllnte Court m 

hirj:iiia the aeru«ed on croiind of mi'joimler of pirtie> has power 
to add a dirertion that th* necii'etl «hoold ho relrictl- 2^ C\I. 101 
(71 \ retrnl oucht to l>o ordend if it la f<iund tiiut tio. oieu&ed had 

not Ikhii ptciperh ooinirteil — .t ( W X • t.12 ('') \ii \piullate 

C^ciiirt nln^ onhr a retrial if i( i> of opioi m tint the procTcdiM.Ii 

liefore the Mni;i*tr ite had l>een irr«colir — 1 \ ^\ N fK* (^) Where 

the liower Court committed mi error in proredure in com ictiiiR tho 
acTii'.ed upon eiideiiee winch was not gnen in their presence., the 
\pp<nitc Court was competent to order n retrial — 2 \\eir 4*^1, vo 
al'O a retrial inas he ordered where the eonriction was reierscd on 
actniiiit of an irroculants in tho procedure h\ which inaterul 
eiidcMce was excluded — Ilntanlal 9tS .10 M \D 457 (10) \ Sessions 

Jiid.:e has power to direct a retrial to lie had upon i chirge framed 
III wlnteicr manner he thoiif'ht fit on the cromid that the accused 
liad heen misled in their defence bv the absence of a charKC or hi 
n defect in the charges — 7 C IV N 301 see nKo 9 N L R 42 
W licre the trial Court lias failed to record a jndg:ment in conformitj 


888 THE CODE OF CRIMINAL PROCEDURE [ Sec 423 


Ulth section 367, the proper proceduie for tlie Appellate Court is to 
reverse the order of tlie Court helon- aud to remand the case for a 
trial (fe noio— (1920) M W N 120 

"Where the Sessions Judge oii Appeal annuls the conviction of 
the accused on the ground of want of jurisdiction of the Magistrate 
who tried the case, hut omits to order a new trial, the Judge is not 
precluded from passing such order suhscqueiitls — 3 MAD *18 

Mliere the High Court on appeal set aside the verdict of the 
]urj who convicted the accused, and observing that it would be open 
to the Crown to proceed further with the case if so advised directed 
the petitioner to be released on bail until fresh trial if any, it was 
held that the order amounted to a retrial — 16 CAL 212 

Scope of retrial — Where an Appellate Court reverses the verdict 
of a jur^ and orders a retrial, such retrial unless the Appellate 
Court has limited the scope, must he t iken to be one upon all the 
charges originallj framed — 22 CAL 377 13 Cr L J 497 (CAL) 
iM here an order of remand is passed an Appellate Court 
under section 423, the Court cannot restrict the evidence to ho 
taken to that mentioned in its order, hut it should order the 
case to he retried in ^lew of the instructions contained in its ordci 
The accused is entitled to adduce such additional evidence os he me' 
desire— 3 C L J 303 Thus, where in un appeal from a conviction 
the 6c«sions Judge set aside the convictNui and ordered a retrial hnt 
at the »anic time directed that the esMioiice ulrcadi on the record 
should he treated ns OMdcnce m the cisc it was held that the order 
was cxnitrnrs to the provisions of hccs 121 and 128 of the Code, and 
was lliorcforc illegal — 3 P* L M 221 

11 Arn rrfnfil should not be ordfrut — (1) The more fact that the 
\ppcllnte Ckiiirt finds the decision of the I<owcr Court not so sati’ 
factors as it should have l>ecn does not authorise the Appellate Co'irt 
tT pass an order remanding the ease to tin lower Court with iiistrnc 
tions to write out a proper jndgnient — 12 C\7« 10C9 (2) ^^hcre s 

Sessions Judge on appeal thinks that tin evidence of some more 
witnes«es v»Iio were not oxamineii in tl • l«oHer Court is nccessorv 
lie should prt*ceed under *rc 12*1 (1) and rannnt order retrial on 
that ground— ni eVL Tin, 10 V L I 121 (1) Where the cv idem-e 
recorded Iv the Magistrate is ns full ns the law regiiires, aii<l ther* 
M no trri-gularitv in prfx^shiri it is iint «s>inp< t* nt to a f*os»ions JinL* 
on aifca? t*! i rder a r« Inal He inii't isin»Mler the rase on tl** 
CTi !♦ n««* lx f« re I nn ami pfi<«'««l to jiidgiiH nt— llatanlal W) 1 PlU 
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L J 32, the mere fact that an jnadmtssible or irrelevant evidence 
has been admitted bv the Loner Court docs not justify a retrial 
fsuch esidence may be left out of consideration — 1 BUR L J 32 

‘ liy a Court of eoinpetent jurisdiction ’ — Under this section, 
•nhen an \ppollate Court orders a retrial, it can specify the Court 
bj which the appellant is to be retried There is nothing in this 
section which presents such specification of the Court — Ratanlal 36" 

If the \ppcllate Court finds that the accused had committed 
an offence which the Lower Court was not competent to try, the 
Appellate Court ought to order a retrial bj a Court competent to 
trs the offence — 8 ALL 14, 2 A\eir 484 Even if the Lower Court 
was competent to trv the offence the Appellate Court may order the 
retrial bs another Court of competent jurisdiction — ^L B R {1893 — 
1903) 238 

Under the provisions of this section the retrial, if ordered 
must be bv a Court of competent jurisdiction subordinate to the 
Appellate Court, and therefore an Appellate Court cannot direct t 
case to be re tried bs itjel/— Ratanlal 982 But in 30 >fAD 228 and 
2 Weir 481, it has been held that the words ‘Court of competent 
jurisdiction subordinate to such Appellate Court ’ are not to be taken 
as words of limitation and do not exclude tlie Appellate Court from 
itself trvmg the offender when the offence is witbin the jurisdiction 
■of the Appellate Court 

The Appellate Court maj order retrial to be lield bs anj Court 
■of competent jurisdiction The High Court has power under this 
section to order a retrial of the appeal bv the Lower Appellate Court 
—1913 P L R 7 

ORDER 01 COAIA^TM^^T —If the Appellate Court finds tint 
the accused has committed an offeme whicli the Lower Court was 
noA wmpeAewA Aw Atv Abe AppeWaAe CowtA •mav wtilei veAisaA a 
•Court of competent jurisdiction and if there is no Court of competent 
jurisdiction suliordiiiatc to the Appellate Court it ought to direct the 
conimittal of the accused to the Sessions — 2 AAeir 481 AMiere the 
accused has committed an offence triable exclusiveh bv the Sessions 
Court and lias been tried bv a Magistrate the Appellale Court «s 
competent to commit the accused for trial — 8 ALL 14 Even if tie 
offence be not exclusiveh triable b\ the Court of Session the Appellate 
Court IS still competent to direct a committal to the Sessions — 2:1 
•CAL 330 This section gives the Appellate Court the power to order 
.an accused person to l>e committed to tie Sessions, when it considers 
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that that IS the procedure irliich should liave been adopted h' the 
Magistrate m the case — IG BOM 580, 15 ALL 205 Tims, a com- 
mitment mas be ordered hs the Appellate Court, if it is of opinion 
that the Magistrate tliough of competent jurisdiction to trv tiie ca'c 
uas not competent to punish the accused ndequateh — 1895 P K 10 

M liere tlie \ppellate Court directs a commitment to the Court 
of Session, an iniestig'ition prelimiiiari to cainmitment is not nee?' 
sar\ — 2 M cir 479 

( omtmtint'nf to tficf/ — This section does not autlioriro a 
Sc'sions Court to commit a case to itself, hut onh empouer-' it ft' 
i Court of appeal to direct a competent IMagistrate to make a coni- 
initment to itself Beading this section with sec 191 it is manifest 

tint except in cases m «hich a Court of Session is expressh emponered 

t ) ♦ iko cognizance of an offenco as a Court of orignnl junsdietion 
It IMS no power to do so unless a commitment Ins been made l>^ " 
M igistratc duh emponored in this hclialf — 27 V M X 178 
CLAUSi: (h) (2) — \LTERATrOX OP PINBING — ThoiicI* 
Npjullato Court has power under this section to alter a finding still 
tint jiower caniiot bo used arhitranh, but onl' ni arcnrdauce "dli 
the other provisions of the Code, such as secs 2*17 and 21^ of tlic 
Code— 7 M L T 79 The finding which an Appellate Court lunv 

liter under this section mar relate either to an offomt* witli wlitrk 

the arcused was separntelv charged in the Lower Court or to one of 
wluili he might he convicted without a distinct charge — ^21 M ^ 
Ml" \ii \ppollato Court is empowered to alter the finding and to 
cuiiVKt tlic appellant for an olftiici vihich tlic facts tstsMi'hed I' 
till pro'i Mitinii properlv constitute — 11 C P L B 12" If 
pn '•< < iition Ins (stilhshed cirtniii nits roiistitutiiig an offeiui ^ 
tli< { oiirt has inisupplied tin. hiw to those mts hv iharging 
I iiviitiiig llie I'lfiisiil for on offiiirc other tliaii tli it for wlinb 
si mil 1 have bun properlv ihirgid and if mspiti of sinli i rn r <f 
till < ( nrt the nceiisrif has hv his ih feiiic r ndi Ivonrcd (o rn'ct the 
art tl^^tlotl Ilf the niiniiiissioii of those acts (hen the \ji|iellate Ciiurt 
I »v nit* r till ebarg* or finding and I'oiiVMt liim for an off* ih'* "hmh 
tl >.» ints properlc (iiiistt(ul< provnhd tiu aciiis**! lias not 1“'’ " 
ir .il..sll»tb. alt* ration of r.iidiiig— Jit CM. Hi, I 111 \ 5\ ^ 

Tl \iip'tl«ti C« iirt irt alt< ring It riniliiig nnil<r tbisclans* inn'i't 
»'• in omtravi iitnni of ll« provisions of s.itioii J t** of tin* (’'"I' 
Tin* ll * p»'titn>n' r nn<l four otin rs vtt r« In <1 jointlv tl*** oil * r 
Ivi ■ r*ir»i t»* I *f nn ofTtiHi in !• f s.ttiui 151 of ll *, I I’ < *"1^ 
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niK* till* petitioner wbi rinmctcil «f nltctinent tlitrcof On njipcnl 
til" \pj)rllito Court nrtpiitto<! tin* iirtitinnor of tlic offoiicc of nl)ot- 
Tnent Imt roiuirtc<l liim ninler III nn<l Hi I 1’ C Ilrhl tliit 
tlic ••oiMiction tlip \ppoHRt<‘ Court cinnot l>c innnitainnl, i>cciii'e 
uiHlor “cr - tlic petitioner i-oulil not hntr tioen tried in tlie oricmol 
Court joiiith nitli tlie four otlirr ■ecii<x'd under *>ections ill and 111 
of tlie I P C wliilo tliee were licinc triwl under sections l>l I P C 
— If'o.j P U .I'i 

Mliere mi nrcii^'ed eras ronticted of ft Miinpn»itc offence, tlie 
\ppellito Court ni’i\ alter the eniniction into one of the elements of 
tlie rompoMte offence Thus nlicre the act used nns coinicted of 
lioiise-1 rcskinc hr iiiRlit under so< I'u I P C and the \ppellate 
Court altered the miiTictioii to one undtr ser 111 I P C it was 
held tint sec 4“>7 I P C npplieil .o « composite offenct and under 
see ST" of this Code an ae<iised mas l«e cons n ted of ans element ef 
the composite offence and that under this s«tion it was competent 
to the \ppellate Court to alter the finding — n*itaiilnl 201 

I'lider this section, the Vppelhte Court can in an appeal frow 
n conriction niter tlie findini: of the Ixiwer Court and find the appellant 
guilts of ans offence of sshich he mas base been acquitted lis that 
Court notss itlistanding the prorisions of set -103 of the Code— 23 
C\L 075 Thus sshere the Magistrate awpiittcd the accused tinder 
sec 148 I P C and conricted lum niider sec 023 I P C it svas 
open to the Sessions Judge to alter the conviction under sec 323 
into one under ‘ce 149 I P C — tii M\D 313 Simdarlr svhere 
111 such a case the Ixiwer Cosirt has found onls one of the accused guilts' 
of murder and acquitted the others of murder hut convicted them 
ol other offences an appeal against the conviction of murder opens 
out the entire ca^e and the Appellate Court mav find all the three 
gssslty of TOu,T«lev — 16 V I» J 918 

If the Appellate Court finds that the sentence is illegal or in- 
adequate and does not think it expedient to order a ness trial he 
mas alter the conviction in order to legali«e the sentence — 3 
I, B R 112 

In altering the finding of the Lower Court the Vppellate Court 
IS not hound hv anv preliminaries of complaint under sec 193 Thus, 
on an appeal from a conviction under sec 192 I P C the \ppellate 
Court i* competent to alter the conviction to one under sec 500 I P C 
iioto Itlistanding that there ssas no complaint hs the aggrieved party 
—23 \LL 534 
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The Trord finding’ is not limited to a finding upon a point of law 
as distinct from a finding upon a point of fact — 3 P L J 56o 

\ltenihon a hen tminoper — The alteration of finding must bo 
of an olfeiice which should lia\e formed the subject of a new anJ 
Mparate charge — 8 BOM L R 120, therefore — 

(1) Au Appellate Court cannot legilh cxmiict an accused of 
^n offence for which he was not charged or tried — S ALL L’'), 
Raianlal 353, 6 A A\ Js 7 

(2) It IS improper for the Appellate Court to alter the fiiidins 

sj as to convict the accused of an offence of an entireh different 
character Thus it is illegal to alter a coniiction under '■cc “liO 
I P C into one under sec 366 I P C because the charge under the 
latter section i/iiohes different elements and different r{iie>tiDns «f 
fact from the former — 8 BOM L R 120 ns also it is illegal o 
Alter the consiction under sec 379 1 P C into one under sec 111 
1 P C— 27 CAL 660 S<> also it is improper to alter the coinietnu 

under see 211-109 I P C into one under sec 19J 1 P C— >1 
C A\ ?s 367, or to alter the consiction under sec 147 into one 
under secs 418 and 321 J P C — 30 C\L 288, or to alter u coinieti**'* 
for wrongful confinemont into one for assault— o C A\ ^ 200 

(3) It would he iiiipropor and iitifnir to the accused for tic 
Appellate Court to coiiMct him of » more tenuu^ offence to whic^' 
ho had never pleaded on the trial especiallv if tho new offence was 
not cognate to tlic offence for winch he was tried and convicted, and 
if there were c irctiin'.tancci. of aggravation to which he had not 
pleaded guiltv — 20 CAL g6.f, 3 L B H 212 

(4) \n Appellate Court is not toinpetent to alter the findinC 
•of a Alngistrntl mi as to loiivict nii accused person of an offence 
wliuh tin Ixiwtr Court is not roin|Hteiit to trv — 7 AIL flf 

(5) AAhen a |»ers4»n lias lieen iliurgod with a terlnin offtnee mil 
has l«eon <•011114103 of that offtiue tin Ajijicllnto Court cniiuot mi 
fiiKiitig that the coriv i( tioti is not siistainnhlo coiivut the arruo**! 
4f ntfftnrnt nf that nfrenc^s_v^^ MAI) JCI , 11 II 11 C R 2I0 

A«fir<> f» niiflliiit — If ii .1ii(]g« «ii) npjienl fiiicK tl "t 
4 n leiii-e rr<or<h d disc liH« s a ilifh r« lit « fh iMf lie iiinv niter tli< fudiitf 
4 f tl e t’<iTirt Kliw lilt in doing mi hr inight to givt intimation t> 
tie ar<itM><I or to Ins j leader <f what li projuKos to do nu 1 thus 
gne I im an <j|>ortumtv of \J iwnigraiis* n^^aiiist tie in w (-onvutuu 
— \ L n B JN wt rs »-oiif» rn d l< this sirlioii (*> 

Ajl^ellatr (.nrl are 1 t i» let h-«I to J- m surh a wav to 
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’I* • » '■« rni tl» «|tl ml cities f on* rotK«v 

4 ' tl 4 4? »tr' J ^ T — I'" I* J *'*'*( M.l. > 

^7f nf rifit 4 r4n»t/f» *1 — Tl »■ ^ifT^lnio i« r4*t o T-j«<‘|4‘nt 

1 1 *1t<f H 4“r4j'1t « f'-T *T1 irtoo''" |f*{ T^rrrv* nf •rot Iff 

4 "« 1 '« lit \) < *ill4ti niiir 71 ti» ii i» it-| rt'jwr |4» »i!t4f « fontKlion 

lit .4, .4- nil p r 1H4, » i* t, tir irr 4-iji 4f ,4,’ nr* nr m 

1 1’ lfltJ<*(i1l4-fT«1ll4 tfn •4»tii4-l f4t r! src*"'! 

►' P C* ifit>''|4'»4ff'*»jJl»rlt»»ircl»lr'> ri'jmrtiinitf 

«J r '••liTc iiiiTi • ■ic'*— ^ " 

P! 1)1 (Tins 01 ‘•I MI \< I - WUfr !4r.,rf r. *Ul I 

ftll M •ur1»- irijj-r'-c 4n « •'.Tltiili n (<'f 1«o n*^rr4«M tl 4* IX'lUtf* 

( ^{]•<M•t|4f4r4>4(tl<'l''4l r<n« f ll^Iil r ll ‘ri 

t Bit 1*111 ll 4 ♦4 1 14 4 44 11 !!♦ rntirrfi 1 It r'«i»l n^ni* rnlnrtinn 

4I wt1«r4'r iir)4»» it tlir)^ tlat tl^ «4tit4t4«'4ii-)l n't! l'i I"** rriJtirr^l, 
1' V 1 nil 4 »»4' ii ♦! »il 1 ri 'rt f 1 4- n *tl4-t t«t tl 4- I Ii-li ( Vitifi fi f rnliAiim. 

T4 1 if j1 4» ♦< I l4-r 'll '! M» I** .* l\rif 1^7 \ tint no rr«Jiirtion 

<1 »fTt4tf» 1' tin tlUtn (4 lift •* 1 44i^.»*fr if tJ >• iiiforrnm ran 
1« «!f ti ll »l tli4- M»£i«ifat4* ill I ri t inti-ml (•> | »♦♦ anr wntrnn* on 
tl f 4«riti4ttnn *11(411 !♦ ♦ft foi *|>|t4*)- 7 M I, T '♦1 

\1 1 4‘ff' • Musntralf* in 4iii«i4tiii; a |»nf%i»ii nf t*ii nfTriim* pa»^4'4l 

fi nt sir •riitriiff 4f irTi)<ri^4>rin 4>iit an I finn »t *a^ IirM thtl »p|tarAtr 

»4}tr|(f% niisl 1 f<i 1 arc U^-n ntn) Hiat tlic Vppcllalp ('niirt 

in rnt cr»ii c tl c fi-mtn Ikim for one iiffcnm rannot rcffarti tlm impnann- 
rii lit a» in j*<t»4^1 f<ir one 44*1^14^ ninl tl>e fine for tlie ntlicr nlnl rciltirr 
til ♦4>nfeiine to I Iiniiiiatins ttie fiii4>— llatanlil |ii)) 

n.MsKiM (11 — KMMNCKMKNT ()l -KNTKNCK — ‘ .v > 
n« e'«f f» fnl'irrr Hr tittr — \4» \pi>i|lat« (4>lirt rati rnliftlirc tllC* 
♦( Iltenl^ iiaB'ii'il 111 till Ixinir (iinrt Itataiilal («Ih | W II *J(I Tiic 
CiiiJc 4if P'TJ Ka»« |'i"«r to Vnpillat* loiiPt> to eiilianrc the ♦ciitcnro, 
Init lliat power !i«» Ikhih tak< ii nnai In tlie (\h1c> nf 1S''2 nntl 
an<! Is non onli in tlic II14I1 ('otirt in lliopxoni'-c of its power 

of rui'-mn Her ^cr f 1*1 anil 0 Mil. tTi*,' \ml tlicrcforc if the 

Appillati Cinirt finiN tlie Bpixillant to Ik* cmll' of n ernfff ofTcnco, 
tlic Court lias no power to enlianee tlic Mntoiiee, nml tlie proper 
(-our^c woiiM lie to let the roiisirtion stand ns it is or to liaie the 
ease referred to the Ihch Court — 2 Weir •IPfJ 

II An/ fimonnfj to rnAiinrcmcnf 0/ arn/rnre — (1) 'Where nn 
accused is eonritted and sontencsMl In the Iiowor Court on two s-epnrato 
charges, and the .\ppeIlato Court reserses the convietion on one of 

the charges, the Appellate Court cannot retain intact the nholo 
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High Court pronounced m the e«rcise of rciisionaj jurisdiction— 7 
\LL 672, 10 BO’S! 176, 5 "W R 61, 23 BOM 50 

Tho Code does not make aiij provision for reviewing the judg 
ment of suhorduiate Courts Tho High Court can onlj revise such 
judgment under the ample powers conferred hr section 439 — 19 BO^f 
732 

^ 435. (1) The Uiffh Couit oi aiu Sessions Tudge or 

I Distijct Magistrate oi any Sub-di'i- 

, I'oncr to ooll for rc S’'™"' Jliffistlite empotieied hi the 
cord'* of inferior Courts I,ocil Government in this helmH im' 
tall foi an<] examine the iccoid of nnj 
pioceeding before anj infeiioi Ciiminal Court situate witlim 
the loei} hunts of its or hts untsdiction ior the 
satisfying itself or himself as to the coriectness, legiliti or 
jiiopneta of any finding, •sentence or order ipcorded or 
j)a«cd, and as to the legiilaiiU of ain piocecdings of such 
inferior Court, and tnay, xchen calling for such rrcoril iJire^t 
that the eacention of any sentence he suspended and, if 
(united It in confinement, that he he released on had or on 
his oun hand pending the cramination of the record 

LTplanation. — All Magistrates, ichether e,rerrinng 
original or appellate jiirndiction shall he deemed to h( infiri’ 
or to the Setnont Jiidgi for the purpotei of thu tulftcclion 
and of S 437 , 

(2) If unj Sub diMsiuiuil ilagistrate acting umlei Sub 
Si{ (1) lonsidei-s tint im mkIi finding spntonre oi onloi ^ 
illigaloi inii)r«i)ii <>i that niu such piotcoding-' »ii in«gu* 

I ir, he shall forwaid tho record with surh reniaik** tlurcoa 
ns he thinks fit to the Distiict M igi^trite 
( {) Orniltid 

< 1) If an ujipln itimi iiinh t tbi- ‘•utnm lin‘‘ bi<n nn<h 
I itlu 1 to tin Sc vinti- Tudgi orDi'tint ^rngi-'tnti no fiirthei 
npplu ition nil ill be ontcrtiiiiii (I In llu otlui of thiin 

t M \ N(»I — T he Italic ft I niinU nt tl c » m) , f ^nj <<1 i (I) it I 
tl » (TTi tanati tn hare lieou all I c i I ^ul r, | n» ’ ' 

Ir thr Criminal Prexx lure ( b cut Vfj 
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IH rcn<!on of tlio omiosion of this suliscction, the abo\o orders and 
proeoodiHRs are non subject to jermon See note* under secs 143, 
144 I4d — 148 and 17d It is curious to note that in none of the 
Bill> nor even in the Ileport of tho Joint Committee (1922) was there 
nni proposal to omit subsection 13) of this section, though that com 
mlttce receiTcd suggestions from various quarters that revision should 
be alloncd in respect of those orders and proceedings (see clause 114 of 
that Report) It was during the Debate m the Assemhij that the 
pre ent Vmendment was made 

TO l\HO'\r APPLTC\TrON SHOlTTiD RE ‘NUDE —Tho Revi 
sional Jurisdiction of the District Magistrate and Sessions Judge is 
concurrent with that of the High Court but although the three 
tribunals have concurrent powers the aggrieved partv should in tho 
first instance seek his remedv before the loner tribunal and not in tho 
High Court direct — 3 P L J 302 48 C\L 534 In tho matter of 
applications m criminal revision to the High Cpurt it is a 
recognised rule of practice that a previous application to 
the Loner Court (District Magistrate or Sessions Judge) should be 
considered an essential step in the procedure irrespective of whether 
such lower court had or had not power to grant the relief claimed, 
and that failure on the part of the applicant to submit his applica 
tion to the Lower Court mil operate as a bar to the application being 
entertained br the High Court— 43 ALL 497 J4 CAL 887 Ratanlal 
499 14 BOM 331 , 7 C P L n 47 7 \ T\ N 105 10 A \\ N 

IGI 41 ALL 587 28 All 268 30 ALL IIG 3 P L J 302, 

48 C\L 531 2o 0 C 37 Thus where tho District Alagistrate dis 
misses a complaint under the provisions of sec 203 the High Court 
will not entertain an application by the complainant asking for fur- 
ther inquiry under see 437 when no application for that object has 

been made to the Sessions Judge — 28 ALL 268 In 2 L TT 1126, 

however rt has been held that it is not an inflexible rule fliat no revi- 
sion lies to tho High Court unless the party has at first applied to 
the Sessions Court and that the jurisdiction conferred by the Code 
on tho High Court is wideband it ought not to be fettered by any hard 
and fast rule 

CALL FOR RECORD —Tho powers of a Sessions Judge to call 
for and examine the records under this section aro powers which can 
be exercised at all times — 2 Weir 538 Records may bo called for 
even after the prisoner has served out liu sentence — 7 ALL 135 Even 
after the death of tho prisoner pending an appeal before the Lower 

63 
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Appellate Court, the High Conrt has the right to call for the record 
and mike such order thereon as it may deem to be due to justice — 2 
BOAI 564 

hen records are called for under this section, the inferior Courts 
must fornard the original records, and not merely} copies tlicicof 
— Ilatinlil 128 

PO^^CR or REVISION iFTEtt PRIOR REPUSAL —V Sessions 
Judge or District Magistrate is competent to exercise his power of 
rcMsion eien though he had declined to interfere on a prior occa ion 
iMhere a Sessions Judge of liis own motion called for proceedings in 
uliich a Afagistrate had discharged certain accused persons, hut finding 
on record no cause of interference returned the proceedings to the 
Atagistrate nithout taking further action, and where suhsequentl\ the 
complainant applied to him to have Iho case re-opened, and tlio Sessions 
Judge holding himself to be barred from taking further action, returned 
the application to be presented to tlio Chief Court, it uns held that 
the mere fact that the Judge has declined to interfere on a jirior 
occasion did not preclude him from lieanng tlio complainant, and f 
the arguments led him to do so, from altering Ins view— 8 Ti B R 
8 BUR L T 243 See also Ratanlal 522 Contra --6 RUR R T 
J7 cited under Sec HO 

Vresh Apvlirotion after prior thsmnsal — Oneo a tnniinal reM'*”* 
ease has been dismissed In the High Court for default of painent ‘f 
printing charges, it is not competent to the High Court to return tie 
rasp 4)r entertain a fresh application for revision — 14 tf L J 

PROCCrDING" —Under the Cotle of 1872 the words wrn 
•judicial proceedings’ and the High Court could call for and csiinine 
the rec-ords of a judiriol proceeding onl\, but now the High Court nii 
lall for and examine the renird of onv proceeding e g an order h' 
Magistrate under s<*<tion M7 — 2 Meir 

4t is coiiiprtciit to the High Conrt to rail for the record "f 
prorenlttig in an infermr Cntiiinol Court anil roise the same wlutl'r 
jt IS of a prolimiiinrs or final nature, 12 \ V N 102 lienee wl'r' 
the District "Magistrate passed n prcliminijrs oreler rnlliiig uj on a 
« itin**s irho gave t rub iie-e Ik fore him to ».how raiise « hr 1 e shoul 1 
1*0 pff.rcuteil for perjnn, the High Court was romi'eteiit to re\i e tl' 
cr.Ifr— 14 K D J F'l 

IMUlIOIt (HlMINMi (OrilT — /n/rnor —The term ‘inbrnr’ 
r n»t l*e conttrii'd to imaii •pitlirtttlls inferior' i r , a Csuirt our wh'rh 
tie C nrt jro'selug tmbr ‘■ee t f* has npprllste juri*<b' ti ni — h* 



jtc .ns . Till Ill'll III iitiMiNM. rniiiiiiii’.i ni.'i 

, rttfTi*/- •■'jtinl It »iifri»» with It (I** 1 !<•« »f «*!>• riliii»t*''n 

««Ji >1 rn»«ii« •nifm nt^ in f*nV — n ||^^I |<n Tl *• trfm 

».) IX II in«liit«« tl «• tittn ‘xnt* t !it «t«* »• ii»^l HI •'■TtKn It'' 

TJx' f' r ll <• »r 1 1 ir^nl # I l! •• t»-rri it f^tn r in ‘'''Imni IV» 

At <1 It* t* ll At in !•' ill tl I • tl ^ ( « tirl • f •»««inTi «ii<i tl «• 

Di'trift t|»ci*tf«t»-» rir.fTlii»»I ai I llo tUctxIrat*-* *ll'»'r tliatt tl** 
DiHtit-t Maci»lrj|*>ll licit *nl« »»litiat«< t« I iin atr i f t •!ir»^tli »iil« nl 
iral'* In tl** I >11 tt « a« tl rr 1 r<r«ta r* tnftrj! «■ ^ 

t» rm At I lit aM/i to tl <* nf 1 tl <• Ma»i*lfa'i •• lli t«t It •• •ti|»<-rTi«ii c 

aiKl'titi ant It. aff^llat*' t»>l ni >1 M \l> I- 

Tln A|aci>ttAt«' i> txn|M’t<-nt •ii'lrr tli> xtImm tn rail lir 

at • «l«*1 »illi tin rr-*' nl <1 ai » | e)-»«'«lii ^ l-'f rr atti Mac»«lfalr f 
■niatrirr flaix in lii« *«n «li«ltirt I.* < \| I* l \ fir«t tla** 
tratr I* xiiU r<]inal« mil*- |>ixtri< t Mat.ixtf al* fur lir | iir|*<np^ of till* 
MV tmn'— r II I" * M.I. •'•VI TIr l)i<tn't Maj.»>lrAtr r an rail 
ft r an] <\amiiir tir r<'mtil <1 am fir*t <laxx Ma^ixlrair witliiii tin 

l)t*lrtr1 run tlnii^li tin lalt*f lia» t«-rt> a| |x>inlril a> an \i|ilitinnal 

IJj.tnnt Makiitratr— !'»•' r ll J*. I nl r ifn— tJIUIl I, T V. 

nl'n It ixitlil tint a lli'ffHt Macixtrait <aiiiit mil fur tin* rtmrtl 
rf aii\ |irnt'»i<-*liiiC I" for* an ^•llitimal |li>trirt Macixtrnlr Tina 
tali' r inn Mi^nu to Im tlx tma of tlin I<rcix|a|iiri for if tlif* 
ti'iiial Dixtrxt MaKHlrafn *»rr* n a*l< inf<rior to ilir Dixtrirt Mnct'* 
trait* ll noiitl tiatr l'0*it *‘«j*f**\»ti xtat'nt iti x«r 10 ft) • 

N Dixtrirt Maci'tratn i« not trnt to nfir tlir (linC'* 

• if a Mti/rrt r («iiirt (®n»«ion« (4mrtl to il • lli^li (Ninrt— 11 ltf)M 
17 f) (• 1 II Jl" .M CM. N 1 It ll'i 

111 * ( oiirt of lli( Di'lrift Macixtral' ix lor tlx | x of n \ i>ioii 

n Court jiifirior to lliat *«f tlx '»«*x.%ionx Jixl;.*' — 10 1) C 10'' \ll 

MflKi'tratC' iiirlinlinu tlx Di'trn t Mnt.istnn« nn infrrinr to tlx* 
‘'X"ioiix JiiJl*' — '<<• li CM 17 1 fl t \\ N K*) Tills is lum ninilo 
'Inr III tlx* Fri liiiiiili m im»h n(M<*l Fi*n n Dislnrt Mnci'trat** 
♦■iripoiiirotl iiixtor *x*< K) is inferior to the •mssiohs .JihIjjcs— 10(M p 1{ 
15 Tlx f fi Iniiiifinii fiirtliir makes it rlear that for the piirpos's 
of tills flection a Maci'tratc etcr<i<iiic nppolhite jiiristlK tinn is inferior 
to the Court of Session The point has lioeii lielil to le open to iloutit” 
— of nljfrfu nnil /fr««ow4 (l*ll I) The District Mocistrate 
sittint; as n Court of appeal is nn iiifenor Criminal Court to tlx 
Sessions JiiJcp and the latter ean refer an n]))Hllnte jndcoient of the 
former to the Hi^li Court — T LAH 2*1 
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V single Judge of the High Court is not inferior to the Duision 
or rail Bench of the High Court for the puiposes of this Section — 
lOfiO P R 4, 1909 P R 8 hut he mas he so onli for the purposes 
of '^oc 411 See notes under Sec 434 

'Criniinof — The High Court etc cannot under tiue proMsions cf 
this Section rcMse nu order passed hi am Court other than a 
I timuuil Court A Magistrate hearing an appeal under Sec 86 of 
the Bomhai District Ifuim ipahties Act is not a Cumtixn] Court within 
the meaning of this Section — 0 BOM L R 1147 The term ‘inferior 
Criminal Court in this section does not include a Ciiil Court e'cercis 
ing its powers under Sec 476 tnfta — 16 \ L U 2l 

‘Cnuif — Tiie proceedings which aic open to revision are the 
proceedings of a Court Therefore eTecutne orders are not liable 
to rcMsiou under this section 

Tie fdhnuMj ojdrx leittt exettitxtt ojt/pM (and not judicial 
onC') me ojen in t — 

(1) A Alngislrate s oider directing the ohserunco of Municipal 
Bielaws which prohihit the sHnghter of lotne animals in private 
Iimises — A M 2^> 

(2) An order under Sec 16 of the legal Prnctitioncis \ct-— 1909 
P R 11 

( n \n order passed !i\ « District Magistrate forhiddiiig certain 
petition writers to prictit within the prermets of Ins Court — 22 
\ M N 17' 

(!) The onkr of a Collector filling a Aral Iitar in n luhinrn pro 
coeding for lunhing eertniii fnKe stntoimiits— 10 C L R 11 

("> \ii < rder hv a District Magistrate under ‘sit I of the Sind 
1 rentier Reguhition — •' J It "»l 

(G) \ii order passed hs ii Magistrite iiiidir ^ee H 11 or 41 
of tic n.mta^ District IMin \ct (l\ of IhOfl)-]'* S T U 120, 
Rnmilnl 092 Rataiihil '10 IJ BOM L R 1029 

f7) \ general nriler f»v a Distrirl Magistrate prohihitiiig nneer- 

tificatcd ph nders fnnn practising in the Criniinnl Ctinrls in his 
District — 19 M L J VG 

(s) \ Magistrate s order iinch r ‘'cc 17 of \ct \ of 1®G1 iipi>otn( 

ing c^rtiin persons as s|>erml mnst'ihlcs — 20 0 C 229 

c9) The c ril r hv n District Magistrate for i tee ntion of a warrant 
J.sne 1 hv a I’olilinl \gint iiichr ‘^ce 7 of the Isfrnilition \ct — 12 

eVL 703 
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Jhe foWoinng orders hetmj tudteml tidei*, are open io reiision — 

(1) \n order a Pr«tdenc% Magistrate under Sec 94 of this 
•Code, refusing to order the production of fcrtniii documents — 19 CAL 
o2 

(2) Order passed hv a Alagistrato under Sec 449 of the Calcutta 
Municipal Act— 33 CAL 287, 34 CAL Ml 

(3) Order passed be a Alagistrate under Secs 514 and 515 of this 
Code — 190-5 P R 15 

CA) Order bv Alagistrate under See 517 of thii Code — 2 AAeir 5 Is 

fo) Orders bv Alagistrate under ®er 113 of the Railiva's Act 

<ix of 1890)— 1891 p n n 

(6) An order bv a Afagistrate under F B and Assam Disorderli 
House Act— 37 CAL 2'^7 

(7) An order purporiiiig to liasc Iton made under Sec 231 of 
•the Cantonment Code (1899)— 1909 P ^ 9 

(8) An order passed hr a Afagistrate under Sec 161 (2) of the 
Dombar District Atunicipalilies Act (III of 1901>— 43 BOM 664 

(9) An order passed b% a Alagistrate under Sec 2 of the MorK 
men's Breach of Contract Act directing either return of the idvaiico 
or specific performance of the contract — J3 BOAI 607 

AA hen an order is passed bv a judicial officer in a matter coming 
uithin the ptiriicn- of Ian- and justice snd nithin the scope of the 
authoritv of the Courts the mere fact tliot the officer passing the 
order states tint he is acting not as judicml officer but in his eveciitne 
capaoitv does not oust the revisional jurisdiction of the High Court — 
1908 P R 4 

POAAFRS OF THE HIGH COURT — I iider sections 43-5 and 
439 the High Court in the exercise of its revisional jurisdiction can 
examine the records of eases for the purpo-es of satisfying itself ss 
to the correctness or propricts as well as the legaliti of anv finding 
sentence or order and where there are xerx exceptional grounds for 
Its interference it will in the interest cf justice exercise the powers 
of a Court of Appeal— 14 BOM 331 

I nder this section the High Court in rerision can consider the 
evidence with a view to find out the legalitv or proprietv of anv 
finding sentence or order but mav not re appreciate the oral evidence 
on record — 28 BOM 479 In the exercise of its revisional powers the 
High Court will not interfere unless it is satisfied that it is nece' arv 
to do so to prevent an otherwise irreparable injustice — 9 BOAf L R 
706 , 39 Af AD 561 In the absence of some well founded suspicion 
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jt IS iiicvpodient for flip Hipli Court to sciutiiiirp orders of distliorgo 
or otlicr orders which upon the face of them Kar to! en of tareful 
coiiNidorafion uid appt ir Rood iiid hwfiil The section dftes not giro 
tlic Higli Court a roi nig commi'tsinn either m the direction of 
stamping with approial the proctediiigs of a lower Ctuirt oi in the * 
direction of questioning ihoiit and looking to see if possihh under 
» fur record then ho some trice of possdde error — 19 A M >i 
1 l"i notes under 119 

I’OlM'llk 01 mm II COlnT^ 1\ UTA'ISION — \ ‘Sessions 
•Iiuigi or Oistriet Magistrate (aniint after < illing for records under 
till section take frO'h < Mdenev — \ \\ N UG, 1 BOM L Tl G77 

riio powers of a ‘sessions Judge under this section mn\ lie put in 
forct not onh on juattors isumug before tin Judge in Court hut 
also on matters csuning to his knowledge on riliahle infni mutioii— U 
Mcir si's 

\ Magistrate who cdls for and ixanitius tlio rakiuhr of a cast 
tried h» a ‘'uhordinntc Magistrate under this Scrtioii does not ict 
111 i judicial proceeding and then fort ennuot order the prosecution 
of nii\ lursoii uiuUr ‘“tc 170 as tin nuittir was not hroiight hofore 
him ill n jmlitin! proctHdiug— 7 M \1> "Rid I' M I, .1 |«9 Tt 
should noted howner that section I7t> ns now amended iipplus to 
of/ preKtssliiigs and not mere Is to Mofinif proceedings 

MKj rf jii >11 ,f Sfutfnrf //rfrotr on foil — B\ the itidieisid Words 
Bfldesi at the (lid of ‘•id'-see tuui (1) “power is gixiii to suspend a 
s« iite Ills or to rt 1 1*1 an accitsisl on Ind iHiiding the e emminntinii 
ef the recsirel thus asoidiug tie rt'ult sh udtl dihis octtir tint the 
se nt< tut mas hist Ik i ii »ersttl l» f«»ri orilc r. an piissttl — sfofrjirnf 
I f „>,l Urn I • (l'Ul> 

POINT'' 10 Ilf n)N‘'ini UH) 1\ ItMIStON —v^ions 
tnl» ' aid Di'inct Muu.i'tntt's Stlun cxertisiiig tiu ir (lowers under 
tl I* sMtioii shotil 1 pjs (nrtie iilar attsiitioii to tl i rilliwing lioilits 
in til pfixseslings 'f ih* inferior ( nitiinnl fViurls (O tin i*sii< of 
I ri-ct ss (_’) tit ilfjliiu *'■<!' disputed (Uiiiis Ilf rikht uiuh r cut iiir 

if a e I ary'i < f e rin Mini tn 'psss or inisel it f an 1 inns ir It ms hr] I of 

tf ( ri r < *' lilt still m' •> falil^ to ll< i riTiiin’iI inli lit fU 
tf II Ii'rriM t II jKi tit II of fit e s !■> se nd tl < n i alls if e tfi t I< rs f O 
til li^l i ( Mind t ••III Is inferiir esuirts of i ffi i i s rssjuirtng M»rrr 

I ri.f 1 rr t. ir i will • Ul I ha»* k o . ii|> I . a siq « n m 

• • Ml i r ritii "I j ni»lt ••it (*> tie* till** ill ii if I iS' fi*** m 
*nt> I I jri*if'-'’ fitl aiirw II ilfinltifiisirrl f» 
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t'stcnd the term of imprisonment bosoiid the ordinars powers of tlie 
Masistrate to inflict, (6) the exaction of cxcessire bail or cxcessire 
sccurits for Keeping the peace or for good bchaiionr, (7) tinnecessarj 
dehs in the trial of cases — MAD II C RUL 17-12 81, para 17, 
Mcir, \pp \I 

SLB SECTION (4) — The intention of the Legislature in enact 
ing this clause is to prevent the Sessions Judge and the District 
Magistrate from simultaneouslv exercising their powers of revision, 
and to prevent them from exercising tlieir powers in such a wa> 
as would amount to one of them as it wero hearing on appeal from 
or leiiewing an order passed bj the other — 1 0 C 119 

I nder this section, the District Magistrate and Sessions Judge 
has e co-ordinate powers, and therefore after an application for revision 
bax I een made to the District Magistrate no furtlier application can 
lie entertained hj the Sessions Judge eiea tliougli the Sessions Judge 
was not asked to revise the order passed b\ t)ic District Iklagistrate 
in Tension, hut onlv to call for the record and report the Alagistrate s 
order to the High Court— 17 M L J 153, nor can the Sessions 
Judge act siio mofu to call for records under this section, after an 
application has been made to the District Magistrate— 1912 P R 10 
bimilarl} the District Magistrate is prohibited b;* this sub< 
section for entertaining the application for a direction to commit the 
accused after a similar application to the Sessions Judge has been 
refused, the rc&son for the prohibition being the avoidance of a con 
fiict between tlie orders of the two District authorities having co- 
ordinate powers in the matter— 2G MAD 477 But where an 
application for revision preferred to the Sessions Judge has been 
dtsmis«ed for want of prosecution the District Magistrate is com 
peteiit to entertain a second application for reiision and exercise lus 
powers under tins section — 4 O C J19 

Mhere a District ^lagistrate called for the record of a case in 
whiclt the accused had been discharged and where the complainant 
subsequentlj- presented an application to the Sessions Judge to have 
the order of discharge of the accused set aside and the Sessions Judge 
sent for the proceedings and after a perusal of them ordered the 
committal of the accused for trial it was held that the Sessions 
Judges action was not illegal, since no application was made to the 
District Magistrate and the District Magistrate’s action in calling 
for record was not equivalent to entertaining an application — 8 
L B R 361 
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A. District Jfagistrate has no power to call for the record of a 
Sessions Judge under this section since the Sessions Court is superior 
to his own— 2 N L R 149, 6 C L R 245, 2 "Weir 665, 2 lAeir 666 
If, tlierefore, the District Magistrate considers that there has been 
a miscarriage of justice in the Sessions Court, he should ask the 
Public Prosecutor to mo\e the High Court — 9 ALL 362 , 25 ALL 
128, 12 ALL 434, 1 S L R 40, 1912 51 AV N 812, 2 N L R 149, 
6 BOM L R 1099, 8 51 L T 88 

436t On exiimining^ any lecord under S 436 or otliei- 
•wise, the High Court oi tlie Ses'^ions 
^^Poner to o-der in- direct the Distinct Jlagis- 

tiate bj himself oi bj any of the 
l[agi«tiafes suboidiiiate to him to make, and the Disfiict 
Magistiate mat himself make oi diiect any Suboidimto 
iMngistiate to make, furthei inquin into anj complaint •uliicli 
Ins been disinis&ed under S 203 or sub-section (3) of S 204, 
01 into the case of any person accused of an- ojfence trlio has 
bnen dischaiged • 

Proitdcd that no Couit shall make anij direction undtr 
this section foi inquiry into the case of any penon uho 1uii 
hecn (h<ichitrffcd unless such prison has had an 02 )portnnity 
of slicuing cause iihy such direction should not he viatic 
CHANGE —Tins is the old section 437, and the old section 430 
has liocn renumbered as sec 437 The reason is that the words 
“instead of directing a fresh iiniuiry “ occurring in the old 
436 referred to the inquiry which can he directed under the nt\t 
section (437 old) and it was therefore ncccssars to put tlie latter 
setiion first 

31ic words “ person accused of an offence ” liaie been sijh%(itu(cd 
for the words “ accused person “ occurring in the old section ‘ There 
hise hecn difTcreiit rulings ns to whether the oxprc'-sioii oniMed 
yfTtin in this section means nnr person omisrif oj on oflrncr, and 
il IS now imdc dear that it docs” — ^/o/emrnt o/ oh)fcf% nu<J ]!ensn\^ 
(1911) The proMso lias l>ocn ncwlr added “5Ve linvc added a proM'O 
t'l tins »<-4tion t(i give effect to the ride laid down h\ (Ik Courts that 
b D-esh inqmrs should not be made into the case of a person wlio has 
>«*en dts«hnrgt4l unless be has bad on opportumts of showing muse' 

— lUi-t rl of Ihf Joint Comuiitlrr (J'K’J) 

WHO C\\ Dllticn nUTirnil INQUIUA —The mmtion of 
the tiine trihimals together, the High Court, the Pe'sions Jiidge 
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jimi tlic Pistnct MnRistrnIc pIiows that the Lepislature intended 
-them to ho\e the si^mc power ftitli regard to the matter dealt with 
under this section — 15 CVL COS, TJ M \D 220 But thouph the 
powers of the three tribunals are coordinate, still as a matter of 
procedure the application should he made at first to the lower 
trilunal Thus, where a District "Magistrate has dismissed a com- 
plaint under Sec 20.1 the High Court will not entertain an apphea 
tion for revision under this fcction unless a previous application has 
been made to the Sessions Judge The High Court will interfere only 
as a Court of last resort— 28 \1 L iCS, 21 V M N 232 So also 
whore the District "Magistrate and Chief Court have concurrent juris 
diction an order under tl is section will 1»e more convenicnth made 
hr *hc District Magistrate than hv the Chief Court — 1888 PUT 
In 2 h M 1126 however it is held that it is not an inflexible rule 
that no revision lies to the High Court unless the partj 1 as first 
applied to the Sessions Court 

since the District Magistrate and Sessions Judge have co-ordinate 
•powers under tins section to direct further enquirj it follows there 
fore that where a District "Magistrate has directed an enquirv into 
a case and decided upon it the Sessions Judge is not competent to 
order further vnquirv under this section— 17 C "Vt N 4ol See sub 
section (4) to Sec 43o In lihe manner when the Sessions Judge 
has made an order for further inquin under this section the District 
^lagistrato cannot mahe a contrarv order but should refer the matter 
to the High Court — 12 ALL 434 Mhen a further inquirj has been 
refused bv one of the officers it should not be ordered bv the other 
if the Sessions Judge u of opinion that the order of tlie District 
"Magistrate for further inquiry was wrong it is open to the Judge to 
Tefer the matter to the High Court under sec 438 but he has no 
power to review the order passed hv the District Magistrate under 
this section — 22 CVL 573 

t District "Magistrate can make or can direct a subordinate 
Alagistrate to make further inquire into a case in which an order 
of discharge mav have been passed bv himself or a subordinate 
Magistrate— 28 C4L 102, 1902 P R 9 

\ Deputv Magistrate placed in charge of the current duties of 
the District "Magistrate is not therehv invested with the jurisdiction 
under this section — 11 C4L 236 

The High Court has no power under tins section to order further 
luquirv in a case of discharge bv a Presidency "Ifagisfrafe but it can 
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do so under sec. 15 of the Charter Act — 33 CAL 1282, or under sec 
439 read uith sec 423 of this Code— 36 CAL 994 

Further inquiry after prior refutal — A District Magistrate can 
direct further inquirj though he might Iiare declined to do so on 
a proMous occasion — Ratanlal 522 But when a District Magistrate 
has once decided under this section that there is no case for further 
inquir%, lie cannot subsequeuth order further inquirj , such an order 
IS an order reviewing the earlier one and is prohibited br section 369 
— o BUR L T 37. Under such circumstances, the Sessions Judge 
IS the proper person to make such order if he thinks fit to do so — 
4 C IV. N 100 

M’HO CAN Bi: DIRECTED TO MAKE TURTHER IXQUIRk 
• — Ihc District "Magistrate mas be directed to make further inquirj, 
e\en though be CNcrciscs enhanced powers under section 30 of tlie 
Code— 1901 P. R 15 Tiie District Magistrate mas direct a subor-^ 
diinte Jtngistratc to make the further inquiry under this section 
Tor tlie purpose of this section, a first class Magistrate is subordi- 
nate to the District Jfagistrate— 7 ALL 853 , 8 31 VD 18 Thos 
District Magistrate has a discretion in selecting the particular 
Magistrate who is to make the further enquirv under this section, 
and this discretion is vested with the District ^fagistrate and not 
with the Sessions Judge—lO C\L 207 

The further enqiiin should ordiiianh be made b\ the sinie 
Alngistrnte srlio hold the first enqnirs excejit in case of death or 
remoial of such "Mjigistrate in which case it might be conducted h\ 
another Afagistrato — 8 "M \D 296, S 3!AD 330, see ahn 36 ALL 
129 and 36 ALL 53 M hero the further inquin iniolics the taking 
.iiul weighing of additional osidciice the fiiiictinn will generalh bo 
lift performed b> the same ^logistrato who made the previous 
tnipiin , But it IS de>iirablo lliiit the further inquin sliotild hi 
jiitrusttd to a different ^fagistrate liocaiise it is qniti possible tliat 
till 31agtstnite who held the first inqiiiri wiglit haip bien prepidiced 
ngnii't tlK* actiisoil — Ratanlal .\2<, 4 L B R 23.3 lliiis, where tlie 
Magistrate who hi Id tin first iiiqiiirs had nlreidi expressed an 
< pminn that it is inipO'Sihti to affix the guil^ to the aiiii'Cil tin 
High Court ordiritl the further inquire to l>e niaile hs anotlnr 
^Iaglstrate— RatniiHl 920 Mhtro the first Magistrate held the first 
iiiquirj and dealt with the r*i‘e in a most imsatisfactori wni, it 
held to lie geoil ground for din-rtiiig tin fiirtlier iimuiri to lx* held 
li u dilfcrint Magi'troti— .12 Mil* 22u 
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But tlio District Magistrate cannot direct the further inquirs to 
he held hj a Magistrate inferior to the Alngistrate who held the 
first inquirs M here a case has liecn tried hs 'Magistrate spccialK 
empowered under section dO, and has ended in a discharge tlic 
District Magistrate should order the further inquirs to be made hs 
tilt same AIngistratc or hs another Alngistratc equalh empowered, 
but not hs a ‘Magistrate uithont special powers under sec 30 and 
therefore in a sense a Court of inferior jurisdiction to the Court 
which ordered the disciiarge — 12 N D H 94 

■\^ hen the District "Magistrate has sent the case to a subordinate 
"Magistrate for further iiiquirs niider this section, the Sub^nisionu! 
Alagistrate cannot snthdraw the case to his own file from that of the 
suhordinate "Magistrate — Uataidal 31o But when a case is sent to 
the Sulv-diMsional "Magistrate for further inquirs, he can transfer the 
case to a 2nd class Magistrate suliordiiiato to him — 2 Meir oC3 
I\ MH\T CASFS CVN FrRTHrR I\QT:IK\ BE ORDLRFD 
— rbimiMol of (omiluint — Fiirthor inquirv mas he ordered when a 
complaint IS dismissed under see 203 or 204 (3>— 1891 P R 14 2Meir 
5C3, 11 0 C 261, 1 N L R 18 But if o complaint was made n 
respect of one offence and the accused was consicted further inquirj 
cannot he directed in respect of another offence for which no charge 
was made in the complaint— 26 CVL 658 Where a case was taken up 
not upon a complaint but upon a police report a Magistrate s order 
directing the case to be struck oft is not a dismissal of complaint 
and cannot he revised bj the Sessions Judge — Ratanlal 521 "No 
further inquiry can be directed when no complaint was made against 
a person and no regular process was issued against him — 39 C\L 23** 
Where a complaint has been dismissed under sec 203 tbe revisional 
jurisdiction of the District Magistrate mas be exercised even though 
there mas base been some irre^nlarits on the pact of the officer taking 
cognizance upon complaint This section also contemplates tliat 
where a complaint has in fact been dismissed under sec 203 the re 
sisionil jurisdiction of the District Magistrate maj be invoked irres- 
peciise of the consideration whether the dismissal is legal or illegal — 
P L J 346 Wliere a complaint winch contained several charges 
w IS dismissed in respect of one of the charges and tlie complaint was 
dismissed merely on the report of tbe President of a Paiichavet without 
giving the complainant ans opportunits to substantiate his case it 

was held that there should be further inquiry into the complaint 

21 C W N 575 When a Iximplaint has been dismissed under sec 
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203 Alasi'itrate a frcNh lomplaint cth be entertanietl Hn tlie vanie 
^Iigistrate or b^ *>oinc other AIngistrate, e>cn tJioiigh the order (f 
•dispiissal lias not been set aside nor i further nirjuir^ Ins lieen directed 
bs *1 Superior Court See notes under sec 203 

(/ orfi/ieJ — The District Magistrate mas direct 
further niqiiirs uliere tlie accused has l>eeii discharged Dot it .s 
not in eiers case of discharge tJiat a further eiiqmrs mai l»e directed 
Mhere the order of discharge is not perserse or foolish and where 
the "Magis-trato has dealt at length uitli the eMdciiee and recorded 
what appear is sound reasons for the discharge interference under 
tins section is illegal— 1902 1* L R 104 191G P M K 20, 3 L\H 
L J 97, 21 Cr I 3 o71 (LAH) Mthough the word ‘ nnproperh 

winch occurs before the word Misclnrged ' in sec 437 is omitted n 
tins section still it is illegal to direct i further inquirs unless the 
orcicr of discharge was improper i e manifestly perverse or foolish or 
was based upon i record of evidence which was obiiou«h incomplete— 
1011 P R 10, 1016 r M R 20, 20 Cr L J 592 ), 1 L \H 

216 21 Cr L J 571 18 \ L J ll3j 4 L\H L J 411 

M here a person has been improperly discharged no reference to 
the High Couit is necessary the District Magistiate can himself 
order a fresh inquiry — Rataulal 213 Ratanlil 988 Contm — 8 
MKD 3.B6 

■\o formil order of discharge is nocessarv, to enable the District 
I^ligistrate to direct further enquirr "Where an order is one of 
discharge in sub'jtince tbougli not in form the Sessions Judge or 
District Alagistrate is competent upon motion being made bv the 
coirplainant to iinke an order for further enquirv — 8 C M N 436 
"Where after the issue of warrant against certain persons the Magis 
trate does not think it proper to proceed further and stops further 
proceedings the termination of proceedings is in effect an order of 
discharge and is therefore subject to reyision under tins section — 1 
C ^ 242 

Where an accused was charged yyith offences under sections 3’3 
and 307 I P C , and the "Magistrate framed n charge under section 
323 oulv and said nothing about section 307, f eld that this was 
equivalent to saving that there was no evidence against the accused of 
an offence under section 307 T P C ind that in effect the accused 
was discharged of that offence Tlie Court of revision could therefore 
order further inqnirv — 12 ALL 128 
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Tins section applies where the accused lins been discharged tg , 
di'«r}iarged under sec J(X) 251 or 259 of the Code— 33 JI VD 85, and 
not where lie lias lieen arquiHed No fiirtlicr enqiiirs can be directed 
under this section when the accused has been accjiiittcd b\ a Jlagis- 
trate— 20CVL G33, SAfVI) 296, 4 C N »16, 5 C W N 72, 
7 C N 4n) Fven if the order of acquittal was passed without 
Bin charge having been framed or eridoiice for tlie defence taken,, 
still it cannot be a subject of revision under this section — 1 A L J. 
415 If tlie order is in substance one of acquittal tliough the- 
Jlagistrate stsles it an order of discharge, no further enquiry can 
K* ordered— 1900 P L H 31 17 Cr L J 95 (M \T)) Thus where 
* in a summons case, the Magistrate follows the procedure of a warrant 
case and discharges the accused tlie order of discharge is one of 
nc'qjitta] and no order under this section caft be passed — 8 "tf L T 
78 Similarh attcr a charge has been framed in a warrant case, the 
accused can onh lie acquitted under see 258 and not discharged, and 
if the Alagistrate erroneoush passes an order of discharge still there 
taii be no order for further inquirs — IS MAD 583 M here after a 
full trial the accused persons were discharged the discharge was for 
all practical purposes as good as an acquittal and there should be 
no order for further inquiri~~f I>\H L J 331 

No further inqtiirv can be directed where tlie iiiarfedingi hait 
befn stoifped under sec 2-19 and the accused has been released—- 101? 
PRO 

No further inqnirs can l>e directed in a case wiiere the accused 
has l>een coniicffd If in fact in a case the Sessions Judge thinks 
that further iiiquirv is iieccssarv he must report the matter to tho 
High Court which alone ran direct further inquirs in such a case — 
Ratanlal 407 

IMiere the order is neither one of dismissal of complaint nor 
one of discharge of accused no order for further enquirv can bo 
passed Thus where on the acquittal of an accused' the other 
accused against whom process of arrest had been issued surrendered 
before the Deputy "Magistrate, and ho passed an order directing that 
the accused should not be proceed against and that the warrant and 
other processes issued against him be withdrawn the order was 
neither one of dismissal of complaint nor one of discharge of tho 
accused and tlie District Magistrate had therefore no jurisdiction 
under this section to set asjde the order and direct the retrial of tho 
accused — 12 C M N C® 
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'So jvril Cl inquiry i hne n) occtnation of ‘ tffrnre — Fiirtlier 
iiiq un can ))C directed onU m the of an nccu«;ed person and 
the term ‘ •vocused ’ inenns nccn^ed of nn ofTcnee and not a person 
ij.'inist Mhoni procecduiRS are tal en under Chapter Mil— 27 C^L 
0G2, 33 eVL 8 Therefore section 437 does not applj to securits 
proceedings taltn against a person under Chapter Mil hecanse such 
a per on is not in the position of an accused person and cannot W 
said to ha\e committed an ‘offence — 27 CVL GG2 33 CAL 8 lOOj 
P R 42,33 M\D 85 1911 P R 6 (Cr/fm— 21 \LL 107 24 \LL 
1 48 3G ALL 1 17 , IG 11031 6G1 , 35 ROM 401) The w ord ‘ discharged’ 
in section 119 means onl\ permitted to depart and docs not mean 
the discharge of an accused as contemplated hs this section therefore 
fiirtlier inquiry cannot be directed in a case of discJiarge under 
sec 119— 33 3rAD 85, U R R (lOU) 1st Qr 3 (Confrn— 36 ML 
147 19 V M ^ 203 1003 P R 21 20 Cr L J 704) This is now 
mode clear by the present Amendment bj tbe use of the words “ ac 
Kiised of oil offence ’ The contrirv rulings cited alovo within 
liraH ets are now rendered obsolete 

Tins section also does not apply to proreedings under sec 133 
of the Code since the person proceeded against under that section s 
not said to have committed an ‘offence ’ \ Sessions Judge or District 

‘Magistrate acts ssithout jurisdiction if he directs further inquirs mto 
pro codings under that section — 24 CAL 393 25 CAL 42o 

Similarls proceedings under sec 144 do not refer to anv offence 
and no further inquirs can be directed in a case under that section — 
27 CAL 6o8 

This section does not authoriso a Alagistrate to direct further 
inqairs into a case under sec 143 as that section has no reference 
to any offence at all — 20 C^L 729 

The District Alagistrate cannot direct further inquiry into cases 
under Sec 488 since refusal of mainten'ince is not an offence and 
the application for maintenance is not a complaint of an offence— 17 
■C P L R 127, 5 C\L 536 

MHEN PLRTHER I^QUIR\ 31 U BF DIRPCTED —4 
Se sions Judge or "Magistrate has jurisdiction under this section to 
direct further inquiry or a rehearing upon the same materials which 
were before the subordinate Magistrate though there is no further 
ei idence forthcoming— 13 C \L 608 U MAD 334 10 11051 131 1891 
P R 14 5 C P L R 20 3 L B R 07 The expression * further 
inquirs ’ in this section does not mean that additional evidence must 
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)>« fortlicominj; Vin mistake nf law or irrcfiulanty in the proceed 
mgs will Jllstlf^ the District MiiKistratc m setting aside an order 
of discliargo — 14 C P L H 161 I nrtlicr inquirj tinder this section 
does not m all case mean taking of additional evidence, but maj mean 
re-heariiig and reconsideration of tho evidenco already taken — 1901 
P R 2, 1901 P li R 32, 10 S L n 68 But in 1887 P R 63 
it has liecn held that further inqutn in this section means taking 
of additional etidence and not n mere rehearing, and therefore 
where there has heen a full inquiry hj a competent Court and the 
accu ed has been discharged the Sessions Judge has no potvor under 
tins section to direct •» further inqiiirs, unless further evidence has 
1 een disclosed — 1900 P L R 31 

The District Afagistrate is iiot competent to direct further inqiiirr 
III am and eten case falling under this section This section is 
limited h\ the words on cxanuning tho record under sec 435 and 
that section lavs down that a Court may call for esammo the record 
for the purpose of satisfving itself as to tho correctness legaliti or 
prnprieta of am finding sentence or order recorded or passed and 
as to the regulariti of an\ proceediog of such inferior Court \iid 
therefore a District ^^aglstrate cannot set aside an order of discharge 
and direct further inquirs nf he finds no irregulants iHegahti or 
impropriets in the proceedings— 16 C X 1078 

11 here a Magistrate had discharged the accused without const 
der ng the necessan evidence the Sessions Judge ought to direct 
fiir*tier inquirj in the case — 13 BOM 376 

The power of ordering further inquirt under this section should 
used sparingly and with great circumspection Therefore where 
an accused person lias been three times subjected to a Magisterial 
inquirt, it would be an oppression on the accused to send him a fourth 
lure before the Magistrate for inquiry on tho same evidence which 
has been thrice pronounced to be insufficient and untrustworthy — 
Kitanlal 328 Sessions Judges and Magistrates should use the powers 
unuer this section sparingly and with great caution and circumspec- 
tion espccialh in cases where the questions involved are mere matters 
of fact— 6 \ 11 \ 281 0 VLL 52 

The Divisional Court ought not to ordinarily interfere with an 
order of discharge passed bj the trying Sfagistrate unless it ’s 
possible to come to onlv one conclusion on tho evidence ri* , that 
the accused is giiiltv — 10 B 11 630, 3 LAH L J 97 Further 
inquiry cannot be directed on the I are possibility of an offence 
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(it) The ■\lnRistnto ttho is directed to make further inquiry li 
rot copipetent to question the propriet\ of the order hut is hound *0 
carrj it out — 10 BO'M 131 

>.OTJCli 10 \CCUSH) — See the proviso ncwh added tl 
tliouRh no notice to the atnised uas necessary under the old section, 
still it uts hold 111 numerous coses that a Court did not exercise i 
proper discretion if Itefore proeecdinR iitider this section he did not 
Rivo the accused an opportunilj h> service of a notice, to shou cause 
iRainst an order directing further enquirj — 16 CAL 60S, SOWN 
190, 3 C "W ^ 249, lOOl 1* R 2 1919 P L R 17, 1 L\H 216, 
i LAH L J 411, 5 DOAI L R 877, 1895 P R 17, U B R (1897- 
1901) 100, 0 BOM L R 479, 6 BOtl L R 694, 19 BOA! 
I. R 008, 4 P L AV 220, 2 Meir 245, 11 C W N 173, 11 C AV N 
316,40 ALL 416, 10 \ L J 71, 15 A L J 627, 6 /VLL 367, 12 
A L J 167, 10 A AA N 147, 20 ALL 339 , 9 ALL 52, 18 A A\ N 
60 24 0 C 142 AA here n man has been discharged after full enquir> 
by a competent Court, a Rensional Court will exercise proper dis 
cretion in allouing him an opportunitr of shoumg cause before order 
ing a further enquirs or liefore directing re opening of the case It 
\s a principle of British Criminal Lan that an order to a man’s pre 
pulicc should not iio passed without due notice to him— 8 BUR L T 
133 This IS now €\pressb laid down in the proviso 

The Qpportunits to show cause mav be gnen even after the accused 
IS arrested and brought befoie the Court — 12 C AA’ N 822 32 CAli 
ifl90, 1891 P R 14 1895 P R 17 

Under the old law, the non semcc of notice to show cause was 
helu to l>e merelj an irregulantj — 6 ALL 367, and the omission could 
not bo held to invahc ate the older or action of the court unless tliere 
was reason to think that the accused was prejudiced therebj — U B 
R (1897 1901) 100, 1 P L J 456 Under the present law, the service 
of notice IS imperative 

Notice IS necessars only where the accused has been discharged 
No'notice would bo necessary under this section where the complaint 
was dismr^sed under section 203 since the order under section 203 
dismissing the complaint was not passed with a notice to the accused 
person or ni his presence and therefore would probablv be unlimwn 
to him— 16 CAL 608, 29 CAL 457 32 CAL 1090, 32 C L J 44, 

20 ALL 339, 30 ALL 52, 2 BOAf L R 586, 5 A L J "4, 3) 
ALL 78, 40 ALL 138 
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ill) I 

It i« coT7-p«'lfnt lo Cotirt whitli orjfr* ihf of a rotic« 

10 tl *' t>> cunrrl tt at fnl«‘f — I*"'*! I’ H I' 

\\ I '•II iiotipp i« nti Irr tl I* ••vlinii, tir t« Hot 

Ifint) I to B»»il liiri'cU «f tl»* « ^•I»•^^tllnlt' to liim In «| »itr 

nml lin i» at to ajiK-ar bd'I ‘loir raii^o or «lar 

P It I* 

It! (XIItIMNfe lll‘\‘*ON’^‘ — tiiAkittc onlrr iiihI't tin* 
»<H ,i HI m *»<•.» I II * .In Iso • r ni»lrif t train i« f••H|t)(| to rot^TiI Jut 

r»B» Ilk lor I'Bkkii i; tlm ottl'^r— lo I N 11“ I 1 C W ^ "tl T'l" 
I In tiKik'l A>i<*« All • i»l«T 4 1 «li«f I ar;.n rjiiiHit l-o projM r'» 

viUout harirt anti Akki^nit ^ »4iIiJ anJ »tiricipnt rca*oiii 
|< r iloinc »-*- 1* ( '1 '•'f* l*’n 'I \\ \ l-t- Tlin M*si«tr«to 

rhould rnronJ lilk rnnkeifik for oft’nriPK liirtlmr rn>)ttiri hixaiiio tin 
Hicli ('otirl III lli« alne iHk of »«m|» rrawMi* mhiM not rsrrrikn kuierr* 
tiMon oi«r llm 'laCMtrat* * eT liieltn* pr««v<^lin.:» aihI alio fK*«aii»» 
It M fair t'l tlm |> rxoii nt;aiii«t «liom tio onlrr i« iimilr tlint tlm 
nawiiik (or >lin*rlini: kueli (ll•|(M^^ klioiiM U mndi iKiilirit to Inn 
aid tliat Im *IioiiII liA«r ii<ittm of (hn t^riiiiml oil nliirli tin* fiirtliir 
nif.iiir^ Iietk I- II ehfneK-.l-t II (t iP'ID Jml Qr 10 1.’ C\Ii 

1 1 I'M I \M ( ri (In onli r <)l tl « ‘k«>kkinMk .|«ii)^< for furl Ik r riujiiir^ (Iix‘^« 
not utAtt niiA projirr crottinN. it is IioMe lo Iw' i-rt n»nlt li\ tlio Ifisli 
Coiiri-^ C W S tVJ. I ^ 1, It 7 

ft i< not ordinarili iloirutln tlmt n Distrnt Mnmstniti: in order* 
in;: a fnrtfirr «ii((iiiri •IkmiIiI makr a aNtniIrd < tuiiiiniitioii of tlio 
iiidinrt niul ^ii( <ln>Kirit* n tiMoio iMuinki tlmt miKlit iirijtidiii tlio 
tnn] afttn'nnlk lot it to de-inildi tlmt lx klioiild (tim* piiniii^Ii in 
the ^!laIH of r« ikoiik to Oion tint Itik «irdir is pnijiir — .tj C\l4 1(/I0 
In ii lliirrnn < is< Iioutkir n)i<r« in mi ordrr for fiirtlier Piirinir^ 
tlir ^eskioiik JikI;'!' siiiiph I lin\n triiivintod iiiiU cimsidered 

tJec iiIjoIo of tlip rtcord mxJ tfi> ■-fimliision I Iiiun orrnrd at )s tlmt 
, tlirre should lie fiirtlicr rn>|ttir\ it wm held that it rnntained miiplu 
rt-a OIK for tli> order — I L H K JU 

INTHfUlUrSCK in MK.Il tonn — Vn order of a Sissions 
Judge or a District Magistriitc setting aside an order of discharge 
ii lialde to Ik rmewid In Hit High Court us a Court of Hcvision If 
in anj case the High Court were to find that the loner Court had 
^ct aside an order of discharge on iiisufiicicnt grounds, or that ivlnlo 
there aero good grounds for netting it aside, the Io«or Court lias 
made an order inappropriate to the facts of the rase, the High Court 
would he acting properlj in revising the order — 15 CVD 008 
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M »s not triable exclusiveh b\ the Court of Scsmou hccause the tno 
otitntes neie intimateh roiinocted 'iiiil forinetl part of the same tran 
section — 16 BOAI L II SO f'o iNo uhere in ictusid per‘.oii appears 
to 'ia\e tommitted tulpable homtiide Iii^ cotiMction hs a "MuKi^trate 
of a minor nffente does notprovtnt Ins tn il lor murder iFie Sessions 
Judge if he thin! s tliere is a | iimu facip (Jse m i\ call on the accused 
to shell cause iiln u cnminitinent should not le ordered and may 
thereafter order his cominitnient under this section if satisfied that 
there is sufficient < iiisc for it — ^Itatinlil T 57 

“ I'\IPnOrT UIA nibCHAIK.l n —a s^e^sIons Judge ma^ 
direct tonmutment even where the District Alagistrate himself dis 
charges the accused — T AIL 851 

The mere fact that *i Magistnte has discharged the iccused in 
a case triable e\clusi>eh l»\ the Court of Session irithout committing 
him to the Se'^sious is not a ground of interference under this section 
— 2 ^\eir ‘’60 The District Magistrate ot Sessions Judge before 
ordering the committal of the accused to the Sessions Court must 
come to a finding ii itli reference to the evidence that the accused has 
beei lupiojierlj discharged— 1 P L T The mere fact that the 
charge is in the npiniou of the District Magistrate of such an import 
ant character that it slioidd be consideied hi a Court of Session is 
not a sufficient reason for inteifering with the order of discharge — I 
P L J 97 

It IS the duti of the Sessions Judge in considering whether the 
accused person has lieen improperli discharged to consider all the 
grounds upon which such ordej of dischaige has been passed includ 
ing a consideration of tie evidence •which has not been lielieved or 
held to I e sufficient to establish a prino /octe case Then onh can 
he pass an order for the commitment of the accused person or for 
further inquin— 7 C M iN 77 

The Sessions Judge can direct the committal of an accused person 
improperh discharged hi the sub Magistrate though no expre-ti order 
of discharge has been recorded bv that Magistrate — 10 L M 521 

This section applies where the accused person has been discharged 
and not where he has been acquitted — ^20 CAL 631 23 M ^D 225 

where the Magistrate has m fact discharged the accused though he 
used tiie espressinn ‘acquitted and released the 'Sessions Judge was 
competent to order a committal under this section — 8 M R 41 
"Where on a complaint in respect of a sessions offence the Jfagis 
tiate finding that no sessions offence had been committed tried the 
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accii'-ed of a non sessions ofFcnco and acquitted him, it was held that 
this section did not applj , ocn the a«iuittal of the accused m respect 
of the minor offence could not l»e construed so as to amount to a 
discharge of the grave offence and no order under this section could 
be passed by the Sessions Judge — ^2ft CAL 633 But m 21 AIAD 130, 
tins case was dissented from, and the acquittal of the accused in 
respect of the minor offence, was held to be in substance n discharge 
of the accused in respect of the grave offence, and the Sessions Judge 
svTs therefore held justified in hating made an order for further in* 
quirt in respect of the grave offence and committal to the sessions In 
the more recent case of 22 C \\ 117 upon similar facts the Judges 

were dnided in opinion, Teiinon J holding tlic same view as in the 
Aladns case cited abote and Richanlson J upholding the new of 20 
C\L 633 

‘ B\ \N INFl RIOR COl^RT — 1 or the meaning of ‘inferior ’ see 
notes under sec 43o 

A Subordinate >tagi8trate of the first Class iiuested with pow* 
ers under sec 30 is inferior to the District '^IBglst^ate and the latter 
can revise an improper order of discharge passed bt tlie former in a 
case triable exclusively b% the Court of Session — 12 N L R 94 

‘ORDER HIAf TO BE COMMITTFD —I nder this section the 
Sessions Judgo can himself commit the accused Tiie words 'order him 
to be committed’ do not mean more than 'pass an order for his com* 
mittal aud the intervention of a Magistrate for making the com- 
mitment is not necessary — 10 BOM 310 There is nothing in this 
section to shesv that when a District Magistrate or Sessions Judge 
directs a discharged person to be committed for trial the commitment 
must be made by the discharging Alagistrate — Vml But of course it 
IS not wrong to call upon the discharging "Magistrate to make the 
commitment— 19 BOJl 100 28 CM 397 

This section enables the Sessions Judge or District Magistrate to 
commit the accused person for trial onh for the offence with which 
lie was substantially charged in the complaint— 19 1\ R 30 Mhen 
the accused has been discharged b\ the siiliordinate Magistrate of one 
offence the Sessions Judge is not competent to direct the accused to 
be committed for trial for another offence— 2 Meir 519 

Thus, where the police charge sheet on which the subordinate 
Magistrate took cognisance of a case charged the accused with a minor 
offence and the gave offence of rape was not mentioned in it nor 
did the prosecution press for the framing hr the Slagistrate of a 
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Scs ions Judge or District Alngistratc p^s'^ed under tins Kcrtion mav 
(on-.ider the facts as well as the questi n if htn nivoUcd and is not 
limited to points of law onls as under sec 2lu — *10 Af \D 224 12 C 
^\ N 117 1 P L T 151 

But though the High Court possesses the powers to revise order*?^ 
of commitment it should c'cercise those powers most sparinglv, and 
onU ivhere it is manifest that the Sessions Judge s order is improper 
c g where there is no evidenee to prose the offence charged — *10 JIA.D 
224 It IS evident from this section that the fullest and widest discre 
tion has been given to District Magistrates and Sessions Judges and 
when an order of commitment has been duls made tlie High Court 
should he most unwilling to interfere escept upon strong grounds and 
under e-^ceptional circumstances — 26 VIjIi 564 13 4 L J 111 

438. (1) The Sessions 01 Distuct m is , 

Report to High tlunl s ht, on e-^'iinimn^ under 

Court section dTi oi othemisp the lecoid of 

unv pioceedinjr, lepoil foi the ouleis of the High CouU the 
lesult of such ei.ninni'ihon and when sncli lepoit contnins 
1 lecoinmend-xtion tint i sentence be ^e^e^sed oi ulteied, luav 
01 del that the esecntion of such sentenie he suspended and 
if the accu'sed is in confinement, thut he he leleused on bill 
or on his own bond 

(2) An Additional Sessions Tndg'e shall have and mai 
etercis© all the powers of i Sessions Judge undei this Chapter 
m respect of any ci®e which im\ he ti insfeiied to him hr 
or under any general or special order of the Sessions Tudge 

Cl angc • — The italicised words have been added h^ the Criminal 
procedure Code Amendment Act 1923 In order to provide for the 
absence of a Sessions Judge we think it is necessarr to empower him 
to mike a general order authorising the Additional Sessions Judge 
to exercise all his powers Me have provided for it specificallv bv 
this amendment ’ — Meport of the Select Gommitten of 1916 

M HO CAN REPORT — ^The only Courts w Inch can make a refer 
ence to the High Court are the Court of Session and District Magis 
tia‘e An Additional Sessions Judge has lurisdiction to exercise the 
powers of a Sessions Judge only m respect of cases transferred to 
hm bv the Sessions Judge — ^23 A M N 28 But a Joint Magis 
trate cannot exercise the powers of the District Alagistrate — 14 B R 
23 
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']j Ip thinly fit — 'lliese words indicate that the Distnot ^[agis~ 
trate or the Sessions Judge is not bound to refer eiers case in which 
he ina\ detect an error — 20 11 40 

^^HF^ IlHLRhSCh MA\ BF MADL — \ District Afagistrate 
should refer all cases m wliub be considers the order of the Subord- 
inate Court as illegal — 2 ^\elro&^ ^Mieii a Sessions Judge considers 
that the judgment or order is contrarv to lair, or that the punishment 
i> serere he mas report the preceedings to the High Court — 20 
R 60 1 \ \\ "N 12 here a District Magistrate is of opinion that 
a subordinate Afagistrate has no jurisdiction to trv a particular case, 
tlie District Magistrate has no power to quash the proceedings of the 
^nb-AIagistrate but must report the case for proper order to the High 
Court — 21 MAD olO *^0 also if a Sessions Judge is of opinion that 
an order of a District Afagistrate ordering a further enquire nnder 
sec 436 IS wrong a reference to the High Court mis he made under 
this sectiou--22 C\L 573 A Sessions Judge cannot upon examining 
the monthlv criminal return of a Magistrate order further inquirj 
under sec 436 into £he case of a person who lias been eoniiefeci If 
he thinks am further inquire necessan he should refer the case to 
the High Court— Ratanlal 407 

MHFN RFFhRFNCE CANNOT Bh MADh — (!) This section 
allows a reference oiih when the Court of Session is of opinion that 
the judgment or order is contran to law, or that the punishment is 
too severe or inadequate hut not on the ground of the msufficiencv or 
incredibihti of the evidence— 1 A W V 12 1" C P I R 36,18AV 
R 7 

(2) A necessitv for altering a conviction from one section to 
another for cognate offence when the accused has not 1 een prejudiced 
h anv such error is not sufficient ground for a reference to the High 
Court for the e-sercise of its revisional jurisdiction — H CAL &17 

(3) Mlien a District Afagistrafe or Sessions Judge had himseff 
power to make the order which he proposed in Ins letter of reference 
a reference iiiiUcr this section is iiniiecessars — 2^ CM 102 Thus a 
rase winch regularh comes to the Sessions Judge on the appeal of 
a prisoner cannot he referred to the High Court under this section 
1 ut must be disposed of hv the Sessions Judge — 0 M R o 11 M R 
24, 1014 P M R T, n \ L J 477 Cr L J 472 Of AD), 2 
Wcir 56.J A\ here the accused was charged with theft and discharged 
hs the first class Magistrate and the District Magistrate referred the 
ense to t! e High Court it was held that the Higb Court need not 
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iiitortere ju a c ivc of ii inert distlnrue tlic District M^KIstnte heiiiK 
coinpettiit to tal c stens liiinscif slionld he doom it neccssarv — Ratanlal 
i?90 

(4) ^\ litre 'll! ippeal is preferred to the Sessions Judge lie cannot 

without disposing of the appeal under see., 42J male rofereiut to the 
High Couit iindei this section — 1 A \\ 130 

(5) V rclircnte tan Ik. nude if the District Magistrate is rf 

opiinnn th it tliorc is a eist for rcMsioti upon examining the record 
of tlie Sijh "Magistratt s jiroceediug and not mereh on the re]>rc‘-eiit 
ation of the ccinjlainant against the Siihordmate M igistrate s deci 
sum — II it mill 340, nor i reference < in he made mereU cm tlie rcjuirt 
of a Jail Daroglia — 11 \ \\ > 80 

]{i/rtiiiir in coact / Kgntftol — In the case of an jcqiiittil os 
a Suloidiiute Alagistrate li the Ooieniinent does not ippcal the 
propel course for the District Magistnte if he is dissatisfied with 
an order ol accjiiittal uould lj< to mote the Local Ooreinnieiit for e\ci 
cising its jioMcrs undei set 417 ind not to make a reference to the 
High Court under tins section — 22 \ M N 89 The High Court 
irili not ordmarilv entertain a rcfeitnce from the Di tnct 'Magistrate 
111 such cases— 24 ML J46 1907 P W 11 13, 2j 4LL 428, OC L 
T 21"j, 44CU4 701, lo mad 30 19 M P oj 1910 M M ^ 317 
12 A L J 233 12 B L P \PP 22 33 M L J 663 38 AfAD 1028 
in V Atce TiOiCcAinit^ — fjiis section does not cnipcmer 
a Distiict Magistrate to refer to the High Court the proceedings of a 
Siipeniitendeiit of Police as the latter is not a Court subordinate *0 
tl I Magistrate — Ratanlal 13J 

POMhR TO REFER PROChhDIiNGS Ol SUPERIOR COURT 

The powers of the Sessions Judge or District Alagistrate under this 

section are limited sec 435 which sptal s of proceedings of an 
mfutor Ciciciicial Court (as to nJiich see notes under sec 433) and 
therefore the District Alagistrate las no power to question the pro 
prietj of an order of the superior Court (Sessions Judge s Court) and 
to refer tl e inattei to the High Court — 28 ALL 91 41 BOAf 47 6 
C L R 245 23 CAL 2o0 21 O C 302 2^ L R 149, 36 ALT 378, 
10 ALT 116 Tlie Afagistrate s power of making a refcience s 
restricted to the records and proceedings of Courts subordinate to him 
and so a Alagjstrate cannot asl a Sessions Judge to report a case 
t ) the High Court in which he thinks that the acquittal on appeal hv the 
Sessions Judge was wrong — 2 A A\ N 13o It is never intended 
that a Subordinate Court should have the power of questioning the 
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jiri |>rl^t^ of an nnlor pav‘c*d I x nn ^ppollalp ( «inrt for rori»i m «implr 
on fo cro'iml that it cun^nlrr^ tint ll« oncinal ariitriirr «ii« n prcv 
|>ri M'nt< nco am! »hoiiIil not l*Hi» Ivorti rwhiocd — .1 C\I< ^7“ If the 
Di'trnt Maei'tnto think« tliat tlirre Iiaa ••••eii n mi«nrriace of jii«tice 
in an appeal hoanJ hr tlie .IinJce ho «hnii](I nut report the 

ea'« to tl o llich ( onrt for order* iiijilor 1 1'^ hut «hotil(l rommtinic- 
at3 with tie I’nMic Pn«'oeiitor ami iiitite hi» attention to it — ^ \LL 

(?J 1 I. II Id I'‘•> r, miM I, II Ifroo lUtanhl COl, 

lia'anlal r,:\ 

rowm T(1 IMI Hf yi K-'TItlX OI i.\\\ —Him ^c^tIon 
cinpiwer* tl< v, ,»i» t]» Iml^t and District MacMtritt on rxaminint; 
tl ' iT«*>rd of an\ proMM^'m^ tmd«r *«■< | l/J to n [>ort to tie Hich 

C onrt for < nil r fir »< «i»/t f n it I f r tn it ih i w I ir)i nieitiM that tlie 
'm'Ioim .Inline cr l>i'trift MacMtrati m to n j orl tin incorrertnes* 
•r lUesalita of the *<tit(nM or < rd« r and not that lit tliontd refer 
nl'*rarl joint* of law to tin lli..h <onrt — ' (> C H(> There m no 
proiMi II of Ian nlnrh tiuhU* n hidzt t> >to{i n trial nireadt com* 
It i need uml to refer to the (onrt nin iinistniiM tif Ian anting 

< 1 t! « tnerit* in the c mo— Uataidal ilJ When a ^estion* Judge 
aft r Irfiio. aokotl th< opinion of tin a<><<*«or iit a tried }*efore 
hin niadi h n fen n<a to (hi Hitli (onrt tni n f|iu*tion n hetlier he had 
)iiri*dutiiiii or not tin ili^li Court IthI that the *'tsstoiM Tiidgc ought 
t» la\t ili'jiied of tilt <|it«*tt<n hiiiMetf and that tint '•ectioii teas 
mttr iiittiided to Ik iMitl for tin piirpoNC «>f 'emltng tpiestiont to the 

Hil.li Court fur J \U T'l -sei iiNo O C 71 The 

rtftreMir ft tit ^SexMoji* Judi.t in the lloinhit nml Vlinhahad rases 
cited alHite na* tuntrart to tin I in for mother rea uii t fliat it 
was not iiiadt in resjiKt of ant prtHtedincs of a 'sulMirilinnte Court 
lilt 111 rtsjiett of a prnteediii^ of Ins own Court 

fY?«fK TO rtlt-f f — Xiitfier section iio nor this 

scuion enahles the District Mi...i>tr«te or “ses ions Judge to take 
further etidenre with t ritw to rtportiiig the. case — I BOM L II 
077 1_» V L J 401 

CONTl-NTs or THF IlHHIhNCE — (1) k Session, Judge 
litfore he refers the case to the High Court is hound to call upon the 
inferior Court for an explanation of the order passed and should 

siihmit such explanation to the High Oiurt together with the record 

8 C\L 014 

(2) The reasons for the reference should accompanr the record — 

HAW 5s 80 
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(3) The order of reference Kbonld set forth points on tTbjch 
orders aie requited — 0 b C 64* 

(4) Tilt lefcrcuce sUouid contain a recommendation that the 
seiiietict he revised or altered — 27 ALIj 25, and tlie "Magistrate sliould 
also give a brief abstract of the case and the gioimds upon nhicii he 
recomiiioiids tint the order or sentence he considers to he inconect 
should be set isule b\ the High Court — 0 Cr I 7 oOi (M \7> ) 

But tile report should not contain 1113 reprt eiitatioii of tJie 
coniplainant protesting igainst the Subordinate "Magistrate s decision 
■— Ratanlal 340 

SUSPLNSION or Sb^fR^CE--RELEASE ON" BAIL — "\7hen 
a Distiict Magistrate is not competent to make a reference (eg a 
pistnct "Magistrate is not competent to refer the proceedings of a 
bessioiis Judge) he’Ciunot admit the accused to bail — 18 CAL 186 

The accused can le released on bail 01113 where the report contains 
a rt commendation that the sentence le reused or altered ^Mieu 10 
SUCH recommend ition is made tie accused cnmiot he admitted to 
|a,l— "f\ R 40 

HIGH COUBfS POWLH li\ DIALING MITH RFFLRFNCE 
'iliere a District "Nragistrale referred a case tried b3 a Subordinate 
"Vlagistrate and recommended the setting aside of the order of Sub 
Magistrate being of opinion that the trsing "Magistrate did not 
lioncstU and inipaitiall3 apph Ins mind to the actual esicleiice 
before him and took a grossh Inased uid distorted view of tie case 
jt was held that it would not be right for the High Court to talc 
the e-spression of opinion of the District "Magistrate, and to rely upon 
that opinion without satisfying itself upon the evidence and upon 
the conduct of the pioceedings geiierallc that the District Ifagisfrate s 
opinion was right that is the High Court would have to investigate 
the whole of the facts before it would come to the conclusion whether 
jt ought to interfere in revision— i4 C\L 701 

439, (1) In tlie ci-’p of am pioceeding the lecoirl of 

which ha*; been caller! for bj itself 01 

High Courts powers ■nhich has been zeporteci foi oidez-^, or 
of revision t_ , , , 

woieh otheiwisp comes to its knowledge, 

the High Coui't may in its discietinu exerci«e anj of the 
poweis confeiied on a Coui’t of Appeal 1)\ sections * * 421, 
420 427, and 428 or on i Coiut !>v section 33S and imj 
eiilnnce tlie •'entence and when the Judges romposin^ the 
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Court of llcri«ion nro equally fliviilpd in opinion, tlie cn«o 
vlnll lip di«po'*p(l of in inanner pniMtlrd hy *Pction 129. 

(2) Xo unler tnnlpf tin** "ortion «lmll lie made to llip 
jirrjudicp of llip nrou'od tinlpi** lie Ija< liad an oj)j)ortiinit\ of 
lipin^r lirard pidirr jipr^malK or!>\ |deulcrin liis own defonce 
(•9) "Wliprp tlip M'litonre dpalt wjtli nniler tliK section lias 
lipcn jns«Ml li\ a Mnpistrate ndin^r otliemisp tljan under 
MH.t)<m 34, tile Court -Imll not i«flnl a preater punishment 
for the offenre which, in the opinion of such Court, the ai- 
« u-^ed has tnmmitted, than implit luuo been inflicted for such 
nffence b\ a I'rrsidenc\ Magistrate <»r n Mapi«tTato of tlm 
first class 

(4) N'otliinp 111 this section appliis to an entry made 
under sj,(ijo!i 2“ I ni ‘h lU be deemed to authonre a Iliph 
('ourt to t niiNcrl a fiiidiup of aiquitt.il into one of com iction. 

Cl) ^Vhe|e uii<lcr this ('ode an appeil lies and no appeal 
Is bnuipht, no pHneedintr* h.' wtiy. of re\i«ion «hall he enter- 
tained .it the instameof the piit\ who lould haie appealed 
(6) onythtny couioinril j/j t/m section, 

any «o/iiir(cd person to trUom on npportnmtt/ has been yticn 
utiihr mlfSirtion (J) of ihoinny cautt trhy 7im sentence 
should not he rnhonced dndl, tn shotrinr; tause, he entitled 
oho to fhoir eoiin oytunst hi* contirtinn 

CH\NOK — III siili-sw tMMi (I) tin. ficiire “105” has hcca 
nni'ttod this is eoiivetjiKiitini upon tlie nnicadnient made la sec 105 
Sulescctioii (0) lias tiieii iicnh added 

SCOPE 01 SlCnON — Tlio senes of sections 435-430 must oe 
read together Of these sections 4 {■> is the principal section dealing 
^ilh the grounds upon which re\isional jurisdiction maj ordinanls 
l»e escrcised — 15 CAL 608 Secs 435-438 prescribe the method hj 
which the records of nnr Criminal case conic to tho High Court and 
the power of the High Court to deal with the record is in Sec 430 
Secs 41.5-438 provide the niachiners and Sec 430 gives the power to 
dispose of the record — 30 AfAH 27S The words “ tho record of which 
has lieen called for b\ itself” refer to ».ec 135, and the words “which 
Las been reported for orders ” refer to see 438 

Section 439 must be read along with and subject to section 435, 
if a case is outside the scope of section 435, section 439 cannot apply 
to It— 47 C.AL 438 
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‘Any ptoceedino ’ not inltf a judu i iJ jiorcftlinn — Lncler 

tlie old Code of 167J the words used in tins section were ‘judicial 
proceeding ’ instead of the words ‘ ni\ proceeding ’ and the High 
Court could call for and reuse the record of a judtcinl proceeding 
onh , but under the Code of 18S2 (as well as under the present Code) 
the High Court can call for and examine the record of ‘oiit/ proceed 
lug ’ey an order h-v a Magistrate muler see ol7 below — 2 M eir 533 

Ihnh Cotirf should not f# uoied in tin fii<t tniftincr — See notes 
muier section 435 

HIGH COUIIT MlliL IMl lU I RE liN RE\ fSION — 
Tiie controlling power of revision of the High Court in Criminal cases 
IS an extraordinari power and it must be exercised with regard to 
the circumstances of each particular case anxious attention being 
gneii to the said circumstances which a an greath The discretion 
ougiit not to be crvstallizcd as it would become in course of time hv 
one Judge attempting to prescribe definite rules with a mow to hinJ 
other Judges in the oxercise of the discretion whicli the Legislature 
hi* committed to them This discretion lile all other judicial di» 
cretions ought as far as practicable, to be left untrammelled and free, 
so as to be fairh exei vised according to the exigencies of each ease- 
ls DOM o33 No hard and fast limitation should lo placed on the 
exercise of the powers of superintendence of the High Court over the 
proceedings of inferior Courts There is no spocies of injustice which 
the High Court would he powerless to correct under the Cl arter, 
where its interference is called for — 14 At L T 200 1'’ C M Is G78 

(!)■ Sections 435 and 139 give tie High Court power to control 
the propriety as well as the Icgilit* of a finding sentence or order 
of onv inferior Criminal Court That necessanh imports a power to 
regulate or revise the proceedings leading up to anv such finding 
seu*cnCG or order If thcrefoie a sentence has been passed or con 
firmed br a Court which could not legalU trv or should not properly 
ha\e tried the case the High Court has a discretion to interfere — 

9 ^ L R 81 

(2) Mlieu an illegal order is passed and action taken winch 
iniolves matters coming within the purview of law and lustice and 
within the scope of authoritv of the Courts such authoritv cannot 1© 
ousted bv the mere ij)u dirif of the officer that he was not acting as 
a Judicial ofFicor but in his executive capacitv and the High Court 
can interfere in revision — 1903 P R 1 
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0) Tlip Huh Court can interfere in rcTi«ion on the Rroiind of 
ini»rca<litic of docnmentin eridence niul .fundamental erroM m 
principle nhicli ritialc the ronifuct und iJi«po«aI of the n«o— ?3 

ItOM 4r> 

(4) The Ihch Court mil interfere with nn order of a AfaRistrato 
pa«»ed mthont jnri«dictmn under a certain \ct eren though tliat 
\ct proTidea that tlw conrirtion muler it 'hall not l«7 open to appeal 
or rcrsion — 2 S L II Tliu< altiioiigh »ec ll of the FTtradition 
Act ousts the jurisdiction of the llich Court to inqutrc into the 
propnets of a irarrant i«Mieil under Cliaptcr III of that Act, jet 
where the order was made clearls without jurisdiction, it is open to 
rcri*ion hr the High Court at the in*tanre of the partr whoso lilicrlr 
IS nffected hr It— M Cf L .1 OTItCM.) 7 ItOM L H IC3 

(5) The High Court ran tsereiso its power of resision esen after 
the expin of the sentence and thongh it is not possible to intcrfcrO 
with the sentence lieein«e it has expired the law docs not prerent the 
High Court from inlerfcnug with the eonriction-*7 ALL 135 

(0) The High Court has the power and the right to call for the 
record of a case and make such order thereon ns it deems just, eten 
thovgh the o;>pfi<ant ifrad — 2 BOM C&l [Contra-“lS93 PRO, 
where it was held that an application for reiiMon abates on tho death 
of the applicant] Sec lit (as amended in ISOS) allows an oppeal 
from n sentence of fine after the death of the appellant, and similarly 
the High Court can exorcise its power of rcsision oven after tho death 
of the applicant in a ca«e srherc coiupciisition has been awarded 
under section 250 such rompciisitioii being in the nature of a 
fine — 190S I’ It 21 gec ilso 1919 P It 8 cited under sec 431 

(7) The High Court has amjdc power to interfere should it see 
lit to do so in anj case in winch tho Magistrafe has either refused 
to exercise a discretion seslcd in him In the law or has oxercisod that 
discretion in an improper rosiiiier or ou improper grounds — 19 CAL 
<32 2 C\L 110 So also where tho Magistrate acted in his character 
as Magistrate believing he had power to do so, whereas m fact he 
had no such power, his act is liable to bo set aside in revision upon 
the application of tho parti aggrieved — IPCC P R 21, 1870 P R 4 

(8) The High Court can m revision reverse the proceedings of a 
■Magistrate on the ground of disqualification in tho Jlogistrato in a 
particular case, owing to personal or pecuniary interest or bias — 1881 
P R 40 

CO 
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(9) Tlic High Court can interfere in revision where the proceduie 
followed hv the Slagistrite has heen most improper and faults , f (j , 
where the evidence was not recorded then and there but was taken 
suhse<iueiith at the spot — 24 A\ R 14, or where the Magistrate 
negligeiitlv omitted to ictord evidence of previous conviction and 
convicted and sentenced the accused — 1874 P R 12, 1884 PR 30, 
1874 P R 13, 1879 P R 28, or vvheie the inquiry in the Lower 
Court has been fanltj — 12 ROM 377 

(10) Ihe High Court will interfere in revision when there is a 
mntPiwl ciior in the proceedings, winch means not an error mi 
decision upon the facts, but some erior in laio or procedure which 
aifects the decision — 20 M R 41 Thus, where there is a substantial 
doubt as to the guilt of the accused it is a material error not to give 
the accused the benefit of the doubt and the High Court can interfere 
and acquit the acoused~1916 P W R 27, 1916 P "W R 34, 1875 
PRO Mheie the Court has taken a piong view of the facts through 

an error of law e g , where it places the burden of proof ou the 
accused contrary to the principles laid down in sec 101 of tb* 
Evidence Vet the High Court will interfere — Ratanlal 794 Mhere 
the eiideijco for tJie prosecution was weak and biased and it was 
possible that the accused did the act complained of (theft) under a 
bonci fide befief that he had the right to do so, it was an error of law 
of the Stagistrate not to have acquitted him, and in revision the 
Chief Court set aside the conviction — ^1916 p W R 27, 18 Cr L J 
732 (CAL ) All nnpioper summing up by the Sessions Judge in which 
the Judge omitted to charge the jury as to the degree of credit to 
he given to a paiticular witness is an error in law which js a good 
ground for revision — 5 VV R 80 It is a material error to convict 
a pci son ot being in possession of stolen property in the absence f 
evidence shownig dishonest possession on the part of the accused 
especially where the theft is not recent — 1875 P R 15 Omission to 
talc a very material evidence offered by the accused is a material 
error which prepidices the accused, anj the High Court can interfere 
— 24 W R 60 Laxity and’ indifference on the part of the Sessions 
Judge in weighing and sifting the evidence is a material error whicli 
calls for revision — 2 ALL 336 A defective investigation bv the "Nligi 
trate is a material error which justifies mterfeience of the High Court 
in revision — 2 "Weir 570 

(11) The High Court will interfere where the order of the Lower 
Court was passed without recording sufiRcieut evidence Mliere the 
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Court of rCMsioii, it can deal with an originnl or appellate order of 
acquittal cither wlien reported under see 438 or uhencier it may' 
otlieriMse come to its knowledge It cm do ■so even on the applica- 
tion of a private prosecutor — 27 CAL il20 See also 38 C\L 780, 18 
O W N 1244, 23 C AV N 609, 1913 P A\ R 18, G S L R 121, 
wliere the High Court entertained *in application for rcMsion pre- 
ferred by the prnate complainant against the order of acquittal The 
High Court ought to interfere with an order of acquittal at the 
instance of a prnate complainant espccialh in i case like defamation 
where the offence is of so pejsomil a nature tint the Local Govern- 
ment would seldom he willing to appeal from the acquittal — 20 Cr 
L J 708 (N\G), so also in a ease of insult — 11 C L 1 113 

Contra — o N L R 4 and 24 ALL 346 where it is held that 
the High Court has no power to revise an order of aaputtal, except 
at the instance of the Local Government A\ here no appeal lias been 
preferred bs the Local Goiornment, an application for tension bjr 
a private prosecutor should be discouraged on public grounds— 14 
MAD 363, 2 AA'eir C71, 3 DOM 150, 15 fe L R 171 It is not 
proper and expedient for the High Court as a general rule to exercise 
its powers of revision against orders of acquittal on a reference direct 
from the District Afagistrate under sec 438 wliere th** Local Govern- 
ment has not appealed from the order of acquittal— 24 VLL 346, 44 
CAL 703,26 ALL 128 12 13 L R App 22 33 At L J 663 

AA’HEK HIGH COURT A\ ILL NOT INTERFERE IN REA'ISION 
— (1) 111 the exercise of its rovisioml powers the High Court will not 
interfere in revision unless it is satisfied that it is nece^sari to do 
so to present an otherwise irreparable injustice — 9 ROAf L R 706, 
20 A L J 909 

(2) TUe Higli Court w ill not ittterfece lu rev isiou if uo prejudice 
IS shewn to have resulted to tlie accused— 1906 P R 5, 4 L R R 315 
The High Court will not interfere even though the Court below is 
wrong in law or the trial in the Court below is illegal (and not merelv 
iircgnlar) if the accused has not been prejudiced bv such error — 1913 
P AV R 29, 4 ROAf L R 686, 1906 P R 5 Thus where a case 
has been properlv disposed of on the merits bv the Conit below the 
High Court will not interfere in revision merelv on the ground that 
the pleader on behalf of the accused was not heard in the Lower 
C« urt— 1 PAT 589 

(3) The High Court will not interfere when there i no error in 
law or in the face of the record— 4 ROAf L R G^G 
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(4) Tlio rcM'-ioiia! iiowers of the High Court will not be e^orci«C(l 
\jiitil nil tlie ntlier renicihes (e ^ , appeal) pro\idcd b\ law bare been 
•e-^hau^tod — 1 \ \\ X tl03, 3 C\I, 673,11 ALL 27G, 2> A W X 
143 Sec notes under su>i-«ection (5) 

(o) The HirIi Court will not interfere in reiisioii when tlio 
accused lias jileaded gnilt\, c'ccept as to tbe extent or legahtj of tlie 
seiuence— 27 A. W N 201, 4 L Ji fi 315 

(G) The High Court will not interfere in rcMsion when there 
has been long delar in appUing for revision and the dcla\ is not 
pxplained or atcuunted for h\ the npplicant^27 ALL 1G8, 8 ALL 
-514, G \LL 4M, 27 \ W N 2(11, 6 A X B3 1 P L J 165 

(7) The reMsional jurisdiction of the High Court will not be 
-extrused in such a wax that a right of appeal mas practicallv bo 
gnen in ra«es where such right is definitely excluded bs the Code — 
30 \LL 403 

(8) The High Court will not allow a reiision application when 
a remedy can he casilv ohtamed from the CimI Court— 6 C X 4G9. 

ORDERS l\HrCH ARK SCBJECT TO Ri:\ ISION —(1) Orcfe« 
■of n rrcJirfciici/ Ifci/jittrofc — Under secs 421 and 139 the High 
•Court has lurisdiction to set aside an order of discharge passed bs a 
Presidency Magistrate and to direct that the person improperlv dis- 
•charged should he eomnntted for trial — ^27 BOM 84 20 C AV X 
1128 In 27 CAL 12G it has been held that the High Court can inter- 
fere with an order of dismissal or discharge passed by a Presidency 
iilagistrate, not under this Code, hut uudei see 15 of the Charter Act 

(2) yoii-fipjirnlahlf oiilt-rs — The High Court’s power of revision 
I- not limited to orders from yvliuli an appeal would lie On the other 
hand, the High Court ought to rectify cases of injustice or illegalitv 
when the person aifeited is unable to appeal Tlie High Court m 
reyision can exercise its power of appeal with reference to am parti- 
cular order whether appealable or not — 18S5 P R 42 

(5) Ofifei ‘I'ontinij Imil — The proceeding iii winch it has to le 
detcrniined whether the accused person vliould lie admitted to bail is 
Tj judicial proceeding and is therefore cognizable by the High Court 
ai a Court of ReMsion — G AI AD 63 But m another Madras case it 
has lioen held that wliere a Sessions Judge finding that there was no 
reasonable ground for believing that the accused was guiltj released 
film on bail under sec 497. ll>e High Court would not interfere with 
•such order in revision, though it Ins power to do so— 10 AI L J, 
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41} fn the ‘.ime { i‘.e White C J doiil tccl Mhetlicr the llich Court 
Inti nin pOHtr «t ill to re\ise at liiil-order 

(4) OxJpt ipfimmi fo i/mnt rt>i ift — Where the W ipistrate 
refji'.ed to {^raiit to the ttou^td the fopies of papers nlurh were 
necessars for his tlcfenee the Hi"}i <oiirt in rcrisinn set asitU the 
roinirtion on that tsmuiul — 14 A\ U 77 

(j) Pielimiiiint oi fitol mfet — It is competent to the High 
('onrt to cal! for tlie rerortl of an\ proceechn'i in an inferior Criminal 
Court and if netessirs ot expedient to reuse am order passed bj 
sticli Court Mhetlierof » pr'^liminari or final nature— 14 \ L J 8-51, 
12 A W N 102 21 Cr L 7 429 (LAH > Ihusuherea District 
iWngistrate tailed upon a nitiiess who Kase eiidente before him to 
show cause win he should not he prosecuted for perjiiis the High 
Court was competent to revise such order — 14 A L J 8)1 

BO aho where a AlaRistrato after disniissinc a complaint witlioiit 
intpiir^ passed an order calling upon the foinjilainant to show cau«e 
win lie should not le prosecuted for hnnging a false (oinpiaint the 
Hish Court revised the prelin.inars ordei though no final older 
directins the prosecution of the complaiiunt liad ^et been passed — 
22 Cr L J 81 (ALL ) 

(6) Ouln^ vnihr ^ S'i IC>6 110 118 14T 144 145 148 

47C 488 514 oIj 517 see notes under those sections 

OnDFnS AlHICH \UF NOT OPFN TO RfMSTOV —OuUt 
vnder the 2'irsi A(t — An order under set 8 Press Vet (Act I of 
1010) for the deposit of secuiiU h\ the publisher of a newspaper is 
not revisable In the High Court — 17 C AV "N 1245 so also an order 
under sec 1 (1) of the Press Act — J19 ATAD 1085 

(2) 0/fJer untifi tie J’^ltathfion Ad ■ — ^TJie Chief Court has jio 
power under this section to interfere in respect of a wairant issued 
In a Political Agent in a Natne State under Sec 7 of the Extradi 
tioi Act ('S.A’’ of 1903) cither on the ground that there is no jounn 
itnip case against the petitioner or on the ground that the circura 
stances under which the officer was oiigutalh mosed do not jiistif' 
him to exercise his power under the said Act — 1903 P A\ R 36 
A\ here a warrant is issued In a Political \gent under see 7 of tie 
1 xtradition \ct its execution bs the District Alagistrate in accordance 
w it’i tiie Act is an cxecutne act and the Higli Court cannot interfere 
III reiision with such execution But the High Couit can interfere 
otherw ise than In was of resision eq under sec 401 — 42 CtL 703 
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(J) Orders o/ (he Utah Court Use!/ — The judgment of tlio 
PiTision Rench of the High Court raiipled n-ith the «ientence is final, 
and tlie Court is functin offirio as soon as the judgment is signed by 
the Judges, and tlie High Court or aiis Pencil of it has no power to 
revise tlio sentence or interfer© with it tii am was — 14 CAL 42 Also 
a Division Pcnch cannot revise an order of a single Judge of tlie High 
Court— 1909 P It 4, 1909 P R I See notes under sec 3G9 The 
onlv exception IS in a case under sec 111 See notes under that section, 
and 1909 P P 1 cited therein 

POMERS of THF HIGH COURT IN RFVISION —Potters of 
an AjtpeUnte Court — Sec 139 enumerates the powers which the High 
Court mav exercise in revision and it declares that in am proceeding 
the record of which has been called for hv itself or reported for orders 
or otherwise comes to its I nowledgc or on an application made hy 
the complainant the Court mav in its discretion exercise am of the 
powers, conferred on a Court of 4.ppeal bs certain preceding sections, 
among others bj see 423—27 BOM 84 2 \LL 336 4 P L J 435 
The nature of the powers that the High Court has m revision is tlio 
game as that which a Court of Ippeal lias in the case of an appeal 
from am order against which an appeal is allowed b\ Code — 14 M L 
T 200 A Sessions Judge or a District Magistrate cannot while sitting 
m revision exercise the powers conferred b\ the Code on an Appellate 
Court \ppcllate powers are in revision conferred bs sec 439 on tlie 
Higli Court — 20 CAL 033 But the High Court sitting as a Court 
of revision will not exercise the powers of an Anpcllate Court except 
on vers exceptional grounds — 8 BOAf 197 Specialh in cases where 
no appeal is allowed hs the law tie Ifigh Coairt will not in revision 
exercise the powers of an Vppellate Court except on ver\ exceptional 
groniida — Ratanlal 244 9 DOM L H 706 The resisional jurisdic 
tioi of the High Court mav l>e exercised in order to prevent gross 
and palpable failure of justice I lit it should not be exercised in such 
n was that a right of appeal mas practicalh le given in cases where 
such right IS definiteh excluded 1v the Code — 30 VI L 403 The High 
Court must not allow what would sirtiialh he an appeal from the 
order of tho Lower Court in a non appealable case— 10 N L R 177 

The High Court as a Court of rorisiun has the power conferred 
on a Court of Appeal bs sec 421 to otter or rererse an order of tho 
Txiwer Court— 16 CAL 730 The High Court has also power to otter a 
enniicfion for one offence into a romtetinn for another offence, at the 
same time maintaining the sentence passed — 7 \ M \ Oj, e p , 
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where the accused uas convicted bj a "Mngistrate for an offence triable 
exclusivelj by tlio Court of Session, the Chief Court interfered in revi- 
sion and altered tlie conviction to one for an offence triable by a 
Magistrate — 1809 P It 10 The High Court can quash the proceed 
xngs where there uas an utter w int of discretion on the part of tlie 
Magistrate in instituting the proceedings — 1 C L R 268, where no 
advantage would be gained by continuing the proceedings — IG A L 
J 731 The High Court quashed a roniietion where it was not sup- 
ported bj aiij legal evidence eg when the onlj evidence was the 
admission of a co accused — 1868 P R 14 The High Court can «et 
aside a conviction where it isas based on an erioneous view of the law 
— 27 CAL 320 But in setting aside a conviction 

which IS had in law, the High Court is not necessarilj 
bound to go further into the question where upon the facts established 
hy the e\idence a conviction of some lesser offence might or might not 
he recorded — 41 ALL 587 But the High Court cannot interfere and 
set aside a valid conviction and sentence passed bv a 
Court of competent jurisdiction after careful consideration — 21 "W R 
47, 1884 P R 36, 20 W R 61 

The High Court in revision has power to order a retrial — 5 M H 
0 R App 10 Cut the High Couit cannot, as a Court of revision, 
set aside the conviction and sentence passed by a Magistrate of com 
petent jurisdiction with a view to direct a retrial on the ground that 
eubsequeut to the conviction it becomes known that the accused was 
previously convicted — 1884 P R 30 Mhere evidence of the previous 
conviction of the accused for a similar offence was not adduced at 
the trial, the High Court refused to interfere in revision and to 
order a retrial to enable the prosecution to supplement the record by 
producing fresh evidence bearing on the question of punishment — 
1903 P R 19 

The High Court when acting as a Court of Revision, can order 
n committal for trial to the Court of Session after reversing the finding 
and sentence — 15 ALL 205 Where the evidence discloses a more 
serious offence not within the jurisdiction of the Magistrate, the 
High Court maj quash the conviction and sentence for the minor 
offence and direct a commitment for trial before a tribunal having 
jurisdiction for the graver offence — 7 M H C R APP 5, 20 C W 
Is 732, 23 C N 1031 Where the accused has been improperly 
discharged, the High Court has powei to set aside the order of dis- 



Sec. 439 ] THE CODt OF CRIMINAL PROCEDURE 


953 


cliarge nnd to direct tlint tho person iinproperlj discharged he arrest- 
ed and forthwith committed for trial — 27 BO^I 84, 6 ALL 40 

The High Court has power under this section to set aside an order 
of commitment if it is hid — 2 ALL 39^ 

Pouei fo direct f uthti eitdence to be taken — Under this section 
the High Court has power to direct further evidence to be taken — 3 
BOM L n C77, 19 M R o6 The High Court under sec 439 has 
powers ns an \ppellatc Court to direct evidence to be taken Iso 
such powers are gneii to the Sessions Judge or tho District Mngis 
trate under see 430 — 0 C L J 251 MJiero a Magistrate omitted 
to set out in the charges the previous conviction of the accused, tho 
Chief Court in revision directed that the charge sliould be amended 
bv adding tlie previous cuiivictioii and also directed that evidence 
with regard to these convictions sliould be recorded — 1879 P R 19, 
1879 P R 28 

The High Court has also power under this section to call for addi 
tional evidence upon whicli the High Court can itself come to a con 
elusion but this section does not give the High Court power to call 
for a finding of the Magistrate — 17 Cr L J 707 (MAD) 

1‘oicet to 00 into fact* — The High Court in revision is not con 
fined to questions of Ivw alone but can also deal with questions nf 
fact — 14 \ M N 207 2U \ L J 276 If the Judges in revision 
think It right to consider the whole evidence they have power to do 
so— 14 CAL 361 Ratanlal 008 

The High Court can go loto facts — (1) When the Lower Court 
has totallj misconceived the evidence and come to an obviously wrong 
•conclusion — 14 BOAI 115 (2) The High Court can go into the facts 
•of the case where evidence which is not admissible has been wrongly 
Admitted (I P L T 121) and the ev idence is not considered from the 
right point of view e g where the evidence of accomplice was regard 
-ed as that of ordinary witnesses — 2 C AA N C"2 (3) AAhere the 

construction of a document upon which the guilt or innocence of the 
acc ised largeh depends is erroneous the High Court lias power to go 
into the facts fulh — 1905 P R 12 (4) AAhere evidence against the 

accused is weak suspicious and inconclusive the High Court can, ou 
ats revision side, esamine and discuss the evidence on record and upset 
the findings of fact of the Lower Courts — 1907 P A\ R 20 <5) 

AAliere the Lower Courts have failed to scrutinize carefullv the proof 
of corroboration of accomplice evidence, the High Court in revision 
entered into the evidence and set aside the concurrent findings of fact 
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of both the Lower Courts — 1011 P \\ R ,0 (0) The Hir!i Court av 

a Court of Revision, has power to rc-CTanune the evidence if there 
.are inima facie good grounds for doing so, especially where the accused 
lias been given a non-appealable sentence and has no means of vindic- 
ating his character except in revision — 19 Cr L J 600 (XAG) 

"Where the judgment of the Appellate Court is a meagre one and 
shows that the Appellate Court has not gone thoroiighlv into the ques- 
tions dealt with at the trial by the first Court, the High Court will 
III revision investigate the original trial to see whether flie nature 
of the procedure and the detisioii arrived at were such as to leave no 
doubt that the accused had a fair trial and that the decision was 
given according to law — 20 Cr L J 370 (A.LL) 

But though the High Court has power to revise findings of fact 
air*\ed at bj the Lower Courts and the law imposes no limits to this 
lunsdiction, (11 BOM 311, 10 CAL 1017, 10 BOM 131), still it 's 
not bound to do so, if it docs not tliinh fit, and will not exercise Such 
a discretionarv power unless there appears on the face of the judg- 
ment or order complained of on the record some ground to induce the 
Court to think that the evidence ought to be cvaraiued in order to 
see that there has been no failure of justice— 22 CAL 908 It is un- 
usi’al in revision to disturb a finding of fact unless it is so manifestly 
erroneous that a nuscariiage of justice would result from its being 
uncorrected“*6 BOSt L R 1096, 9 0 L J 48S Tlie High Court 
has the power to go into evidence an revision, but it is the practice of 
the High Court not to go into evidence as a rule, and the Court will 
^not interfere unless there are special circumstances or unless there is 
'an error of law — 28 BOM .'533, Ratanlal 244 The uniform practice 
of the High Court is not to exercise its power of upsetting a finding 
of fact except for some extraordinary reason, and the circumstance 
that the High Court itself might have come to a different conclusion 
IS not such a reason — 14 BOM 115 The High Court in revision will 
not interfere with a finding of fact of the Lower Court where the 
decision of that Court on the facts is not shewn to be elearlv or 
manifestly wrong— 14 BOM 331,18Cr L J 437 (CAL) The High 
Court will refuse to interfere in the exercise of its revisional juris 
diction with regard to findings of fact, except on verv exceptional 
grounds such as a misstatement of evidence bv tho Lower Coiiit or 
the misconstruction of documents, or placing bv that Court on the 
accused onus of proof contrary to the law of evidence — 12 BO'5t L 
R 21 The jurisdiction of the High Court to go into question of facts 



Sec. 439.] Till, com of ciiimin'ai. riioci iiimi . 


O.'.r) 


fliotild cxcmi'Otl «n ten exceptional «ikIj n« irlicro there ha» 

l>ocn a ftinrirtmn of a clcarlr tnnor*nt popioii — IlOM L 11 Ml 
When the Hich Court *ets aMiIp a rtiiirictioii n% lieiitc had in law, 
It i« not nec<^«ariK iHniiul to go further into the «|tie«t>oi) whether tip* 
on tlic farts C'tahli'hetl hi the eiitlente a conriction of «ome le<«cr 
ofTenoe micht or miclit not lie reeortleci — 11 Vlili r>s“ 

/’oiff r f«* off nr rorii/Kisifi in — The High Court as a Court of Hen* 
»«on has power to gire effect to the ronipoiinding of offences irhieh the 
parties had agreetl to after connetion — 1^1 I* L II 252. 32 ALL 
I VI, 15 Mili 17 Where the parties hare lanfitlh compounded the 
offence the High Court mas set aside llie fonriction — 13 0 C IGl 
This Is now erpres'ls Jiroridesl hs the nen siihscetinii (5\) of Section 
315 addetl hs the \mendtiieiit \rt of 1021 In It* C W N* 1212, 43 

CM. un I p 1. r 15^ t>MM> 01)1 n \ I. j n is a l .t 

4G7 1^1** I’ H 1.5 It was held tliat tin. High Court Imi! no power *o 
allow cximpoMtinn in fsiiston The«< ease*, are no loiiger good law 
/•oirer f<» onfer r<i/onif»..n of |'n»|ier/i/ — Tlie High Court in its 
retisinn&l ]uri<dictton has the power under section 421 fd) of making 
alls amendment or ans con<e«|ueiitial or incidental order that mar 
lie just and proper \n ace«s<*d person mas upon his accjuittal bs 
the High C<itirt lu resisiou he restored to possession nf property of 
n huh he lias hcon depnsesl tn fasotir of the romp)ainant—27 ALL 415 
Tlie Higli Court mas lu the exercise of it* rcrisional powers pas., an 
order under feec 317 to refund the tnoner received he false pretences 
-nCr L J 5.>5fnur) 

puirfr lu (firffiiCJ rornphiinf — Wlierc thi facts stated in a com- 
plaint disclose no criminal offence the High Court ui revision can 
at once direct that the csimplaiiit l»o dismissed — 1013 P W R 10 
/'oircr to fontulrr rote of n'>n>op/ienfui</ umiseff — W’here two or 
more persons base hceii conrieted hs the Sessions Judge and one of 
them has appealed the High Court has power under Sec 439 to deal 
with the case of the accused persiuis not appealing against tlieir con- 
siction while considering and trsing the aiipeal preferred bv the 
other accused, clause (5) of this section does not in nns war affect the 
jurisdiction of the High Court to deal with the ci'C of the non appeal- 
ing accused— 5 C W* X 330 , 31 C L J 3a5 HA W ^ 51,1916 
P W R 7, 1909 P 5\ R 14 Where four persons were convicted 
and three of them were awa^dc^d non-appealahle sentences and on 
appeal bv the other the conviction of all of them was fffund to le 
wrong, the High Court liad power under this section to deal witli and 
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&et aside the conviction c%cn as regards those mIio lia^e not appealed — 
11 A IV N 149, 39 ALL 549 , 31 C L J 301 Similarlv where 
tliere are se\eral coiiMctod persons and one onlj of them has applied 
for revision, tlie High Court has power to deal with the convictions 
pf all offenders who were tried togetlicr and consieted, though onlj 
one person has applied for resision — 1909 P It 0, (1911) ‘2 *M IV N 


Ponci to eTpiinqe icmoi/s from Toua louylf' Judgment — \ 
Sessions Judge in convicting the accused passed certiin remarks about 
the complainant, a police officer, as a result of winch he was dismissed 
fioin service He thereupon applied to the High Court to delete the 
Temarl s from the judgment of the Sessions Judge It was held, dis- 
missing the application that it would be an extraordinarv exercise 
of the poweis of the High Court, to expunge from the lowei Courts’ 
judgment the remarks complained of— 19 BO'Nl L H 912 The High 
•Court cannot do so even under section 123 (d) read with section 439 
because the ‘ amendment ’ mentioned in the section 123 (d) means 
an amendment of the mam older, and the incidental or consequential 
■order means an order incidental to and consequential upon the mam 
order, that is, the High Co rt can make an amendment or pass an 
incidental oi conseciuential oider onh when there has been an appeal 

01 revision petition against the mam order, but where the main 
■order passed b\ the lower Court has not been appealed a^ramst the 
High Court cannot entertain any application for expunging certain 
remarks made bj the lower Couit m its judgment — 44 ALL 401 But 
a\here there has been an appeal or revision petition ngainst the order 
of the lower Court the High Court m dealing with the whole evidence 
of tlie case und considering the judgment can expunge anv impropeV 
“iftTO.arT.'.'s m'T.da ^ cii it In the Court below Tins will be evident fcoun^ 

2 C N ccl^i' 15 Cr L J 420 (Oudh) and 5 BUR L T 20 In ’ 

4 BUR L T 173/ the Chief Court held that it had power to expunge 
the objectionablo passages from the lower Courts judgment though t 
Refused to do so bee also notes under section 561 

Poxier to interfere m n i>endinq case — The High Court can, under 
the powers conferred b> this section inteifere with interlocnton 
■ordeis passed in a case — 20 BOAI 534 The High Court is competent 
at am stage of a case to interfere in order to cxcrciso its powers of 

revision 38 C \L 63 It has jurisdiction to interfere at am stage of 

criminal proceedings pending Icforc a Subortlinutc Court if it con 
-siders that such interference is required m tin inteusts of justice— 
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20 MAD CGI Tlie High Court can interfere with the proceedings of a 
'Magistr'ite while the\ are in the interlocutori stage pending inresti- 
gat’on and nla^ suspend such proceedings, eseii without liaving the 
record before it — 20 M 11 23 The High Court can, pending trial, 
interfere with the intorloc«tor\ order of a Magistrate refusing to 
summon certain witnesses for the defence — 1901 P L R 130 The 
High Court can interfere pending trial when the Subordinate Jlagis- 
trate improperU declines to record ans cMdence tendered — 1901 P 
L R 25" The Higli Court can interfere and set aside an interlocu 
tore order of a Alagistrate refusing to Set in eiidence — 8 SLR 
238 Mlicre the trial was a vexatious and protracted one, and 
material injuri was therebv likeh to l»e caused to the accused, the 
Higli Court interfered nnd set ssiUe tlie charge — 09 

M VD 561 A\ here it was lifouglit to the notice of the 
High Court that a person has been subjected over two months to the 
inrassment of an illegal prosecution it was the dutc of the High 
Court to interfere— 22 CAL 131 Where it was found that proceed- 
ings were instituted against a person under sec 110 for the third 
ttmt though on bofh the preiious occasions lie was acquitted and 
no new evidence was forthcoming the Higli Court interfered and 
quushed.the proceedings— 1910 P R 33, 2 \ L J 671 Where the 
notice and interlocutory order of a Magistrate under Sec 112 were 
defective and could not form the hisis of a proceeding under sec IIO 7 
the High Court interfered and sot aside tlie proceedings so far taken 
In the Magistrate — 1910 P W It 18 

Hilt though tlie High Court has power to interfere with pending 
proceedings at am stage it will not do so except onli under rare and 
exceptional i ircumstaiices — 2oC\L 253 1 "s L R 30 19 VD 561, 
and unless there is «ome manifest and patent injustice apparent on 
tho face of the proceeding ind exiling for prompt redress — 26 C \L 

7S6 20 Cr L J 761 21 Cr L J 313 (N \G ) The High Court 

will allow the proceedings 111 the Sulrardinate Court to go on and 
take their course and will not interfere with a pending proceeding 
unless there is exeeptionxl ground for interference — 25 C\L 233 20 
Cr L J 30 (C\L ) Thus the High Court will not interfere with tlie 

conduct of a exse on the ground that the written eoniplaint did not 

fnlli de'cnlK? the ofTmee if the eomplaiiiant stnted in his deposition 
tha description of siKh offence — 19 \ W > 212 Tlie High Court 
will interfere with i jieuding trial onls wlien it is satisfied that an 
interference is iiece* an and that postponement of the rectification 
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of tlie error Mill cm''0 m iste of tiiiit or a JUKcirrnffe of jiistite— lOOf 
P II 8 

POM I>U 10 J^NHVi'Ch. SLNlK^CK —Dus a power mImcIi 
js )jot loijferied \ ^eo J2J and the High Court tan exercise tins pO«er, 
not as nn Appellate Court but onh in revision Tims in an appeal 
aRainst a con\ iction bx a prisoner, the High Court dismissed the 
ippoal as an Appellate Court but enh meed the sentence as a Court 
of Eesision — II CAL 5d0 

The High Court has power to enhance a sentence so is to alter 
its inturc — G ALL 022 The effect of secs 42J and 439 read together 
is tint the High Court when hearing in nppeil against a coiniction 
mav alter the hnding under vec 423 iiid then is a Court of Revision 
inaj enhance the sentonre under this section so is to nnke the sentence 
ippropnite to the altered finding — 37 M^T) 119 Thus, where i 
Sessions Judge toinicted the accused of ciilps^ble homicide not aicount- 
ing to murder iiid sentenced him to sccen joars rigorous imprison 
ment, the High Court in rcMsion iltored the conviction to one cf 
murder and sentenced Imn to transportation for life — 1871 P R 11 

But ail enhinceiiu-iit of sentence is a serious* proceeding and the 
High Court Mill not interfere as a Court ol Revision in order to 
enhince the sentence if the sentence pissed b\ the Louer Court in 
volves substantial punishment and should interfere onlv if the sen 
tence is luanifestlv imdeciuite — 1889 P R 7, 189S P R 17 10 S L 
R 207 The mere fact that the High Court Mould have inflicted i 
lieiviei punishment if the cise Ind come hefoie it for trial ls not i 
proper ground of enhaucement of sentence — 1919 P R 7 It is not 
inierelv hecaiiso ciicumstinces occur to the "Magistrite Minch Mould 
render necessary a more severe sentence or a different clnrge tliat 
the High Court Mill intcitere there must be matter on tlic record 
of the case showing that the charge has been iraproperlv framed or 
tbit the sentence passed is cleirJj inadequate to the offence- 20 M 
R 22 

M here evidence of previous conviction wis not adduced at the 
trial but was discovered after the conviction the High Court will 
not interfere and order a retrial in order to enable the prosecution to 
supplement the recoid by producing fresh evidence bearing on the 
fpiestion of punishment — 1903 P R 19, 1884 P R 36, 1905 P ^ 

/4‘1 bimilarlv, a valid conviction arrived at b\ the Magistrate will 
fnot lie set aside siniplv because subsequent to the trial and conviction 
Ircsh evidence his been discovered winch may tend to convict the 
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jimi'Cil of nil offcnw oilier tJi^n tliat for nluch lie wns conneted-— 21 
W H 47 

Tlie llicli Court imU not interfere in revision to ciiIiaiicc thc^cii- 
tenet nlicii tlie foinictcd pen-on hns utidcrRoiic the full term of 
imprivoimieiit or has patd the fine imposed upon him even though the 
order of the Court Iwlon is cleirU wrong in law — 1913 P II 29, 
P Kl I* \\ ]{ 14, 1 li\H IVl The High Court is slow to interfere 
ill cases where interference would imoUc the imprisonment of per- 
sniM alreads discharged from jail — lgS9 1 * II 7 The power of eiihancc- 
jiKiit under this settion should not l>e exercised in cases where the 
Magistrates order was proper on the materials before him, and it 
is not fair to the nccuseil to reserve the consiction and direct him to 
l>e committed to the *sessn)iix after he has undergone the full term of 
imprisonment uiflietcel In the Magi>trau because liis previous con- 
rictioiis were not known at the time of his trnl In the Magistrate — 
i) b L H 95 

In cases that conn up Iccfore the High Court for enliancemcnt of 
sentence, it is the practice of the Court to nmpt the conrictioii as 
eoiicliisiTe and to consider tin. <|uestinn of enlinniement of sentence 
on tint basis — 32 BOM 1C2 9 *> L U b2 When however it is pro- 
posed to enhance a sentence trevond the limit of the powers of the 
trsuig Magistrate this practice should not be followed Therefore, 
licfore a Court of Revision enhances the senteiHe bevond that term, 
it should satisfv itself whether the conviction is correct — 9 S L R 82 

Tlie power of cnliancemeut conferred on the High Court under 
sec 4J9 IS limited onU In clause <l> of this section This clause does 
not regard the difference m the powers of the trving Alagsstrate under 
sec 32, but lass down that in caves of sentences passed by ^fagis 
trates not empowered under sec 34 tlie limit of enhancement shall 
iie *bc senteiKx that mi^it liave ^»een inflicted bv a Presidency Magis 
trace or a 5ragistrate of the first class Therefore the High Court 
has power to enhance the sentence of iinprisoninent to two years — 0 
S L R 82 The High Court has the power to inflict anv punishment 
which might have been inflicted for the offence bv a first class Alagis 
trate and is not limited to the powers of the trvmg Alagistrate — 1 
453 The words enhance the sentence’ presuppose that a sen- 
tence has l>een imposed by the Lower Court Therefore where no 
sentence is passed hut the accu«ed is released on probation under 
«ec 562 of the Code, the High Court cannot substitute a sentence of 
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iinpnconTnont or shipping m reiision~20 Cr L J 99 (OudJi), 27 
ALL 

LnstlA, th6 pouer of cnliaiiccmetit of sentei co can be exerci«ied 
under tins section iihero the sentence is a legal one A sentence of 
imprisonment for tlio peiiod already passed In tlie accused in the loci - 
up is not 1 legal sentence — 1919 P II 27 

PllOCEDUIlE ir TWOJUEGIS BirPLIl —If tno learned 
Judges of tho High Court differ in a Criminal Kevision Case sec 439 
read nith sec 429 requires the case to be decided by a third Judge, 
and precludes ans further appeal under tho Letters Patent or any 
refeience to a Pull Bench under the rules of the Court —10 ]M\D 
07G But where an application is made to the High Court not under 
section 435 of tho Criminal Procedure Code but under section 107 
of the Government of India Act Soection 439 of the Code cannot 
xpplj, and consequent^ Sec 429 (which is referred to in sec 439) 
IS also not applicable and therefore if m such a case there is o 
difference of opinion between the Judges the provisions of sec 36 of 
the Letters Patent will appL and the decision of the senior Judge 
will prevail— 47 CVL 438 

SUBSECTION (2)— NOTICE TO ACCUSED —In the case of 
proceedings called for solely with a view to enhance the senfence, 
notice to that effect should be given to the accused and to the District 
Magistrate — Batanlil 179 IVlicre a complainant applied to the High 
Couit under sec 439 to revise an order of a first class Magistrate 
ordering pajmeiit of compensation (under sec 250) to the accused 
the High Court refused to pass anv order where it appeared that 
tlie accused i^as dead and could not therefore lie served with notice — 
Ratanlal 634 

A High Court mav bi virtue of sec 4^3 issue a warrant of arrest 
without previous notice to the accused because a warrant of arrest 
is not an order to the prejudice of the accused within the meaning 
of this subsection — 8 L B 31 290 

But an enhancement of sentence is an order to the prejudice of 
the accused and no order of enhancement should l>e made without 
licanng the accused — 22 C M N 168 

SUBSECTION (5) — INTEBri RENCr -WITH ORDERS OE 
\CQUITT\T — \s to the powers of the High Court to revise orders 
of acquittal at tho iiistaiicc of a private prosecutor or on a reference 
under sec HS see notes under heading ‘ How powers of High Court 
can ] o invol cd al ove 
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Tl »ic1i tf** Hicfi Cn'irt I •• p^»fr l»» int'ffff** in rrtmon with 
• n fnVr rf •rTjtiitt#! fn!ir«nlt it «!■•« r^it irt^rfrrp «itfi 

rnlT in tl'* rtffTj*'* ff |}» rTTi*ion«I juft* An Apj-**! 

r»i atniix* J-** rv* I" I ^ tl «• f»oirrnfr4-tit nn !<t 417 of tlio 

JH>M tn ir, (V I, J Vj S Wctr *70, ro; p 

^\ II n (ntT'niilirc r*i'* I’ II n» Ul**n ro »| j*'** I** pro- 
Irrrrtl •' tin (tnirrrr'nni A^ain^t An »ri!4T ff A'<pii<(al Appliratinri 
f^r rcTMini lw< fli<4Tiiir«rn’l oil |«t|K cnninK — “2 Moir "71, II 

M\l> l.’rvL riJ, T IKIM !VI I- <v I. .1 •»! » (per IIikU J ) 

lint Totitinti .1 in tl i» r**«- an I iit C'll. <*IJ rrnaflMl lliat to Ur 
<lo«n A* A I aH ah] fA*t tl at AjjiKation Ir mmplainart* fn- 

roiMfn »f or»Ur» <-f »« iitta! I-- tiratr*! i» for tin 7 !ij:!i 

(Vitjrt to aWIiratn it« tnrnti<n» an I in prr»»-»it r<r<iitiot)« in IntJia 

mn t r)nTr-»‘anll rrnjiH It) <Utiial 4 f 

TIintich tin IIjcIi (.)ift lia» |iin>li<ti n to iiitrrfrrr in roTHiori 
ritliAn AoinittAl It tliall onJitiarilt ntniri«n tin* tnrioiirtmn ipArins* 
It AfiJ cnlr in *rnoti» ra»m whorr it i* Hfxnnllr ilcmncJw! to prcTcnt 
A Bro" mi'rarriicn of jn*i«rr— 11' \ 1. .1 '■•'> n M L J .*ICr>, I? 
C'Mi Cl-» I'll* M W N 411 r»M\I) /O 1" t I. .? >.». fi M.r.. 

41 nOM */Vi ( II K .'ml gr 1" Tl>ii« tlio Hish Court 

«ill inlrrfrrr on tlm Applm^tioii «•( n prirAtn romplAinant irJirrc •> 

Mani.iriln nrtjtiitlntj tlic Bfrti'ntl (li'nvanliiu tlm iinrontraJictod 

nidnnm Binl fnrt« ndmittol wInHi |ir««roiI tlir emit of tlio nmi'c<l 
aikI ilI«"K«ll’^ in tr^nu » rnrr*iit ^a^^ n» n «nininnn% ra'C — ll 

M L I Tim (’onrt mil intorfm m riiiMiiii and i^rt n^ido 

All aor|tnttal nlioro tlio arTjnitt-il i^ do rt^oh »f nii alli,;r(i mmpr>->itii)n 
nhirli turns out to U iinnli.l-JI Cr I .? IJC llio HirIi Court 
mil not lusitatt to iiit< rf< r« «li«n tiu ii<T|iitit)| i\ Insed on n mnni 
fe»t error in li« appcarini. on tin fn«-« «f tlie indcnidit — 0 IlOM L. 
II IVj C \ L J 7>'^ 1 M.I It' Mo Hi;,l» Court mil interfere 
«linrt tilt order of arrioittnl was not pisvctl on tlie nierits liut was 
niaik on n<coiint of the deitli of the eomphinniit — 1 I’ Jj J 2&I 
The Hit,h Cbiirt ean in rcsisioii sot aside an order of aef|<nttal passed 
hs the I/ower Court when the judgment of that Court is verj sum 
marv and contains no discussion of tite rise or distinct findings on 
the rpiestions involved — IS Cr h J 510 (C\L) ^^lle^o there were 
crave irresulnrities in proectliire and the trial was conducted in on 
atmosphere of prejudice, the High Court interfered with an order 
of acsjiiittal niid set it aside — 25 C W 7^ 600 (ll'ril » rase) Tl e 

High C}ourt will interfere lu certain OTteptional <lr(umst^nce^ where 

ri 
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a matter of public importance is in^olrcd — 24 0 C 57 Tlie onlj 
cases uhero it is at all appropriate that revision application at tbe 
instance of private parties apamst orders of acquittal should be enter 
tamed iro those in uliich there has been a failure or* justice through 
i\ant of jurisdiction or a failure to understand the law applicable *o 
tlio case, or perhaps in personal cases such as those under sec 504 
or 197 of the I P Code — U B II (1917) 2nd Qr 19 An applica 
tion for revision against an order of accpiittal mav appropriatch be 
allowed, uben legal points alone are iniolvcd — 1918 P R 8 Tbe High 
Court ought to interfere uitb an order of acquittal at the instance 
of a private complainant when tbe oiTcnce is of so personal a character 
(c g defamation insult) that the I ocal Government will seldom be 
willing to appeal from the acquittal — 20 Cr L J 70S (NAG) 11 
C L J 113 But tbe mere fact that tbe High Court if it was sitting 
as a Court of Appeal would have come to a different conclusion of fact 
IS no ground for exercising rcvisioiial jurisdiction upon petition against 
order of acquittal— 39 JIAD oOo, o N L R 4 It is only when 
the acquittal is illegal for some such reason as is given in sec 530 (p) 
or where an incurable irregularity has occasioned a failure of justice 
that the High Court can inteifere — 5 L R 4 2 L T\ 1244 The 

High Court should not interfere with an order of acquittal when the 
question is merely as to the appreciation of doubtful evidence and 
there is no patent error or defect in the order of acquittal passed hi 
the Lower Court resulting in grave minsttce — 39 MAD 505 , 3 j Af 
L J 518 The above remarks eqnallv apply to cases of revision 
against an order of discharge under see 2u3 and tlie High Court 
would be unwilling or verv reluctant to interfere with an order of 
dischaige based on the consideration of all the prosecution evidence 
when no evidence has been shut out and there is no illegalitv tr 
irregnlaritj in Ibe procedure adopted by tbe trving Court even if 
the High Court should on the materials on the record consider that 
it was a fit case for the framing of a charge and putting the accused 
on Ins defenc e— 3 5 Af L J 518 

Tbe High Court lias power in revision to leverse an order f 
acquittal but cannot convert a finding of acquittal into one of con 
viction — 9 ALL 134 44 ALL 332, G AV R 2 After reversing the 
order of acquittal the proper order of the High Court must be one 
directing the retrial of the proceedmpcs — 0 ALL 334 22 Cr I f 

*17 (VLL), 19 A L J 589 Though the High Court m exercising 
revisional powers against orders of acquittal can go into question* 
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of fact, ftill it cannot then and tliere contict but can onlj order retrial 
— 190S P R 22 

The onlj Maj of ‘letnrms comution in a case of acquittal is bj 
an appeal l)^ the Local Guxernmeiit ngflinst tlie order of acquittal — 
il ALL 332 

An order under «ec -171 is not an oider of conviction Therefor© 
a here the accused uns acquitted bj the Lower Court on the ground 
tliat he was insane the passing of an order under see 471 bv the 
High Court in levision does not anioiint to an alteration of an order 
of acquittil into one of conviction irithin the meaning of this sub- 
siection — 12 M L J 72 

The ‘acquittal contenijihted l<\ this subsection is a complete 
acquittal on all the fads and allegations charged and not an acquittal 
on one charge and conviction on another Therefore, where the 
accused has been convicted by the 'Magistrate of one offence and 
acquitted of another, in the same trial the High Court has power 
jti revision to convert the acquittal into couTiction— 1001 F R 12 
Stil section (4) of sec 419 refers to a case where the trial has ended 
in a complete acquittal ind not to a case vrherc the trial has ended iti 
a conviction hut the Court has wronglv applied the law or has wrongly 
foiinu «ome fict not proved and lias in consequence held that the 
con ictioii si oiild lie under some section of tlie Code other than the 
■section prop^rlv applicable— 17 "MAr) 119 

This siili section does not limit the powers of a Court of Appeal 
It IS intended to limit in certain rcsiwcts the revisional powers of 
the High Court which would otherwiso have liecii competent in revision 
to convert a finding of a(<|iiittal into one ot coin ictioii \ Court tf 
Vpjieal has no such restriction — .1" M \l) 11') 23 C \I 075 

STB SrCTION ( )) — rfri^ion «»/^re rtijl t uf ai’peol exists — 
I infer this sufi-section the High Court is precluded from exercising 
powirs of rcMsinii at the instance of tlie accused who had a right of 
apiical and did not exercise it — 6 ROM L R 8ol 3 CAL I 
•C L n n2 2 ALL 27G IDftI P L K 1 44 M L J 36C, 3-5 ROM 
2>-), S *1 II K 229 14 fi L R I7I Rut there is no inflexible rule 
that where the accused has a right of appeal and docs not exercise 
it the High Court cannot exercise its revisional powerx under this 
section hut sufh powers tlioiild l»e spariiigU U'cd and in rerv excep- 
tional ciri iinistances— 4 j ML 4*s| In as much as this snlvsection 
directs that where an appeal lies and no appeal is brought, no pro- 
ceedings hv wav of revision shall lie ciitertainetl at tlie instance if 
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the part% «lio could June appeiled, it isdoaih ilosirahle tliat District 
Magistrates sliould not place diffictiltits in the «as of poisons entitled 
to appeal hs calling for the proceedings and taking action upon them 
ivithin the period allowed for appeal — 1' B II (191G) drd Qr 124 
'Jills sul) section prohiluts the High Court from c'cercising its 
power of re\ ision it the instance of the parti w ho could haie appealed , 
hut It IS no Inr to dealing in tension with a case reported under sec 
438 hi the Scnsiohs Judge or Distiict AJagistrate— 1904 L B B 209 
2\o aiipftil dffr} iciisioii — Where a case has been heard in 
revision and orders have lieen passed after the High Court fulh 
went into tho facts of the case the Court cannot afterwards hear an 
appeal in the same case— 10 AWN 221 

Ao jrntion (iffti (i)ipfal — Vlthongh the High Court is competent 
to interfere ui reiision as well as to interfere on appeal still it could 
not have heou the intention of the legislature that a person, who 
has appealed and has had the oppoituniti of adiancing am objection 
it desires to tal e to the proceedings of the Lower Court should again 
have the opportumti of raiMiig am points of liw he mai iiaie omitted 
to raise in the appeal hi an application for iciision — 2 Weir 573 
But the High Court after it has acted as a Court of \ppeal mai 
act as a Court of reiision on special giounds p q to correct an error 
which cannot be set right bs appeal 1 or instance if i man should 
he found guilti of inuidcr and sentenced to 7 lears transportation 
then if the prisonei should appeal on the facts the High Court might 
uphold the finding of guilts of murder on appeal and afterwards as 
a Court of reiisiou might set aside the sentence of 7 lears transporta- 
tion and pass a legal sentence for imiidei — 5 W It 41 

MTSCrLLAM 01 S — Ttnifofitii — Aecotdmg to the pnetue of 
the High Court an apphcation for revision m Criminaf cases must 
he presented witliiu 60 class from the date of the order complained 
ot, e'cclusne of tlie tune netessari foi obtaining copies This is not 
however in infle-sible rule and in exceptional circumstances the rule 
luai be departed from— ‘13 C\Ii 1029 

1 uidiiKi of fact — Tt IS the practice of the High Comt (Allahabad) 
in rcMsion unless lerv strong ground for an opposite conclusion i’ 
found to exist to tale the findings of the Lower Appell ite Court and 
not of the first Court, is the ficts of the case — 18 Cr L J 435 (ALL ) 
Aej plrti m iciisiOfi — Vn accused cannot be beard to urge a 
now plea ciitirch inconsistent with tlic one nlreaiU raised bi him 
dtitiiig tl o tiial mil ■> be could estibli-.li that the c^so for the prose- 



See 440 ] TUI CODL OF rUIMIVAI. PROCFnURF 


fl05 


ctitioii would not Ix' Irf’lioxotl niul there u nfi elciDcnt of doiilit in it, 
111 winch n‘‘0 the Itciicfit of doiitit mii^t ho jiucn to the ncru'cd — 18 
Cr L .1 -1 ( \I,L > 

of rcfonf — The ln».\ of n record nfter coiiiKtimi is no ground 
for the nrf|iiit4al of the nmise«l in miMon In ••crious ci^es whore 
the accused his Ix-en rsmrictwl nml «oiitetirrd to a suhstnntinl puiiish* 
iiicnt, It niai lie that n re»triil nin\ Ik ordered — H Cr L J 737 
<P\T) 

Jliilr til thf\e route — rontfrifr/i ni — \ rult wliicli is. issued hy 
the Ilijth Court in roMsioii shouhl ho rend nitli the jtidj^mcnts which 
were hefore the Court nt the tune it wns printed, nnil should he 
read reasnnnhh in faioiir ol tlie nmised — 2 C ^\ N SI 

Ilnir fi «/rir rouxr — \ Mn^^istrito who is c.illcd upon hs the 
HicU Court to show t xuvt u.:uust a rule t'sutd h\ the IIirU Court 
imut ask the I.ei.al RcnumhiniKs r to nppoir for him and must not 
adurtss the Ilccistrar of tin Ihtrh Court hs lettcr—4 C’\L -0 

Ihily of l/<ioM/»fitr *houini —Though it is open to a 

2klacistratc cillcd upon to shew emise to suhuiit Ins remarks in answer 
to the croiind urssd h\ the petitioner who obtained the rule, it >•» 
not open to him to siiluint oh cnatioiis with a mow to snpploinent or 
add to liK judemont — 7 C W N t-/) 

440. JMitj Ita*' nn\ jifjht to be Jieaid either 

Optional »,th Court «>' ''' '»toie auj 

to hear parties Cotiit trlieii oxeiti'inp it's potvei« of 

TCMsion 

PioMiled til it the Conil iin\, if it thinks fit, when 
oseiLtsiiiff Midi powers, hoai .iiu p.iilt eithei jiPisouullv or 
hy pleadei, and tli it nothin;; in tills section slnll he deemed 
to aftett section 431), stih-settioii (J) 

SCOPE Ot SFCTION — Tlie rule m this section is tlie general 
rule prosided hs the Legisliture and it must be taken is a legislitne 
re< isMon ot the general nnniiple that persons ire entitled to he 
heard 1>etore am order affeiting tliem to their prejudice can be made 
— 10 C\L Jhs I nder this section it is open to the High Court to 
determine the (juestioii raised bs i rule without hearing the counsel 
or pleader for or against the rule — ^10 C L J 80 The High Court 
can deal inth the rjiiestion whether the Pistrict Afagistrate lias 
properh exercised his power under sec 437, without giving notice 
to the accused nr dlowing him an opportiinits of heiiig heard — 10 
C \L 26R 
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The piovisions of tins section upph onI\ to revision and do not 
apply to the smllmar^ rejection of m appeal under Sec 421 of tins 
Code — 12 C N 248 This section nlso does not applj to see 43!> 
(2), that IS, if an order is passed to the prejudice of the accused he 
must he heaid either personalh or hs pleader 

IsO RIGHT TO BE HFARI> — fiie accused is not entitled to he 
heard when an order under sec IJ6 is made direetinj; further enquin 
into a 8umman rejection of complaint — 15 CAL 60S (see also the other 
cases cited under Sec 4%) Tlie Hijcli Court refused to liear counsel 
who appeared to support a petition for the revision of an acquittal — 
It MAD 3G3 in a reference under &ec 4 18 a counsel is not entitled 
to appear against the report — IBOAf 6-t A priiate prosecutor 
cannot bo allowed to appear on a reference to the High Court und^r 
see 438 If he is heard at all he can l>e heard onli with the per 
mission of the Court — 14 M R 51 

But hj virtue of the diseretiouars powei given bv the proviso 
the Higli Court alwavs hears counsel in Jnntters of importance— 10 
CAL 380, 6 A J 237 

441i TVlioji tlie letoid ol niu pioceedin^r of qiu Presi- 
Statement bv Presid deiu\ Migi«itiqte is ( died for bv the 
Krouiids^o^hJs'^^dectsio°n Hiffb Court undei section 4T5, the 
to he considered bv Blapisiti ite mat submit uitli tlie lecord 
High Court 

a statement settiiijr forth the prioundv. of bis decision oi older 
and any facts which he tbinka material to the iSMie, and the 
Couit shall considei Mich statement befoie otei-ruling cr 
set^in^ aside the said decision or ordei 

A statement filed under this section tales awav anv irregulantv 
in the proceedings of a Magistrate caused hv the omission to record 
reasons before leferriug a case under sec 202 or dismissing a com 
plaint under set 203 — *> 31 L T 79 

A statement submitted bv a Presidencr 3Iagistrate under this 
section must he regarded as i completion of the record and possesses 
a conclusive character as against aflidavits — 12 BOM 337 

This section docs not abrogate the terms of section 263 or 379 
and a Bench of Presidencr Magistrates imposing a sentence of impri 
Ronment for an offence must record their reasons for the conviction 
The omission to do so in a case where no record of the evidence was 
tahen is a grave irregulantv But having regard to the reasons for 
coi viction submitted hv the Prestdenev Magistrates under this section, 
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the High Court vrill not set aside the order of the Bench solely on 
the ground of the irregularity — M L J. 84 

442. "When a case is revised wilder this Chapter by the 

. , , Hiffh Court, it shall, in manner here- 

High Court’s order to . , - -i j i i.- 4 o> 

lie certified to lower inbefore provided by section 4^o, 
Court or Jlagistrale ceitifi, its decision or order to tlie Court 
f>\ wliicli the finding, sentence or order leiised ivas recorded 
oi pa‘‘Sod, and the Court or Magishate to which the decisio’n. 
or Older is so certified shall tlicieupon make such orders as 
are conformable to the decision so certified ; and, if nece'^sai'y, 
the I’ecord •'hall be amended in accordance therewith. 

SCOPE OF SECTION — This section deals witli eyerv case which 
IS revised under this chapter by a High Court , in otlier w ords, it applies 
to all roMsions, whether under sec 1.15 or sec 419 and it provides 
that it shall certify its decision or order to tlie Lower Court, but it 
contains no such provision that it will certify it* decision to itself 
Till, sliows tliat tlie High Court lannnt revise nn\ judgment passed h\ 
Itself— 1909 P n 4 


PART VIII. 

SPECIAL PROCEEDINGS 


CHAPTER XXXIII 

SPECIAL PROVISIONS RELATING TO CASES IN 
V'HICH EUROPEAN AND INDIAN RRITISII 
SUBJECTS ARE C0NCLRNJ:D 

This chapter lias been added bs tl»e Criminal Law Amendment 
Act 1921 “ The procedure for the trial of cases in which racial con- 

siderations aro involved is imiuded in a new diaptcr which takes the 
place of the old Chapter XXXIII of the Code 

“ .\s regards the new Chapter XXXIII it will lie observed that 
It applies to offences punishable with imprisonment which are alleged 
to have been committed outside a presidencv-tow n The first step to 
lx* taken to secure that such a case shall be tried under tlie provisions 
of the Chapter is a claim to be made bs the accused person )>eforo th^ 
Magistrate Unless such a claim is made at one of the stages indicated 
for the trial of a summons-case or of a warrant case, or for the in- 
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quirj prcluminjj to conimitinent, the pro\J5.ions of the Chapter will 
not ipph The Alagistrate tlien inal cs such inqu-rj as he thinhs 
necc«.sar% 'i guide to the "Magistrate in coming to a finding us 

to whether the c'lse should he tried under the provisions of the Chapter 
or not it IS proiidod that if tlie complainant and the accused persons 
or am of them me ro^pectivch I iiropean and Indian British subjects 
or Indian and I uropeau British subjects he shall find that the case 
should ho tried undci the pioMsions of the Chapter Tor other cases 
With which both Fiiropean British subjects and Indian British sub 
jects ire connected the Magistrate must be satisfied that it is ev 
pedient for the ends of justice that the case shall be so tried This 
it !■» olscncd IS the sime criterion as that now contained in clause (e) 
of uh section (1) of vection oiG of the Code of Criminal Procedure re 
lat ng to the powers of a High Court to transfer criminal cases If 
the Alagistrate rejects the claim the person has a right of appeal to 
the Sessions Judge whose decision is final and if the claim is rejected 
ha the "Magistrate the "Nfagistrate is required to staj the proceedings 
until the expiration of the period allowed for the presentation of the 
appeal or if an appeal is presented until it has been decided The 
period allowed for the presentation of an appeal is fived bs Article 
loO V of the Indian Limitation \ct, 1908 at seven davs The persons 
wilt) will le included witliin the term ‘complainant for the purpose 
of these provisions are then defined b\ the proposed section 444 
Inc dontalh public servants and officers and servants of companies 
associations or lodies to which the local Government bj general fr 
Rpe ill order mav declare the jiiovisions of the section to applj will 
not he mclnded w itl iii the definition n ereh 1; ecausc tliev 1 ave m ule 
a complaint or given information in their official or “quasi official 
capacits The procedure in summons cases punishable with imprison 
inert is then laid down Tor w arrant cases which would normallv be 
triable under the piovisions of Cliapter XXI of the Code if it is 
found that the case ought to be tried under the prosisions of the 
Chapter a Magistrate is required if lie does not discharge the accused 
to commit the case for trial to the Court of Session whether the 
case IS or is not excJusnelv triable Iv that Court Jsornially in the 
Court of Session the case will then be tried hj a jiirv of mixed nation 
altv the majontv of tl e jurors being either Indians or ruropenns 
aim \inencans according as the accused person is an Indian or a 
Fiiropcan suljoct of His "Majestv — ‘?fofcmrn# of 
Bi’eseni Bom 11 
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443. (1) 11 here, in the course of the trial oxitsidc a 

^ nrc^ulcnru-toicn of any offence punish- 

Dctcrmimtion re , , . ... » 

cardme npplicabilitr of *’'>le inth tmprisonincnt, the accused 
tins Chapter person, at any time before he is cotti- 

inittcd for trial under N 213 or is asKcd to shoic cause under 
S 242 or enters on his defence under S 256, as the ease may 
he, claims that the ea*e ought to be tried under the proiistons 
of this Chapter, the Vagtstrate inquiring into or trying the 
case, after making sueh inquiry as he thinks necessary, and 
after alloiring the accused person reasonable time icithin 
irhich to adduce cxidence in support of his claim, shall if he 
IS satisfied — 

(ft) that the eomplainant and the accused jiersons or 
ant/ of tlnm arc nspcitnely £’t/ro/)rf7n and 
Indian Untish subjects or Indian and European 
liritish subjects or 

(b, that in iicir of the connection, icith the case of 
both an h uropcan Untish subject and an Indian 
Uritish subject, it IS expedient for the ends of 
justice that the ease should he tried under the 
pronsions of this Chapter, record a finding that 
the case is a case lehich ought to be tried under 
• the proiisions of this Chapter, or, if he is not 
10 satisfied, record a finding that it is not such 
a case 

(J) II here the Magistrate rejects the claim, the person 
by tchom it iras made may ajijieal to the 'Versions Judge, and 
the decision of the Sessions Judge thereupon, shall be final 
and shall not be queitioned in any Court in appeal or reiision 
{3) n here the Magistrate rejects the claim, he shall stay 
the proceedings until the expiration of the period alloxced for 
the presentation of the ajypeal or, if an appeal is presented , 
until it has been decided 

Tins section has heeii framed on the lines recommended bv Para 
27 of the Racial Distinctions Committee Report 

444. For the jiurposes of 5 443, " complainant ” means 
Dclinilion of “ com ""’I T’"™" mcAini? a complaint or, m 
plainant ” relation to any case of trhich cognizance 

IS taken under clause {hy of 190, sub-section (1), any 
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person nho has fjiten 'information Tclalnuj to the commission 
of the offence within the meaning of S 154 

Proiided that a Puhhc Prosecutor, a public seriant, a 
member, officer or serxant of an'y local authority, a railway 
sciiant as defined in, S ‘I of the Indian Pailuays Act, 1S90, 
{)\ an, office) or servant of any company, association or other 
body to uhicli the Local Goxernment may, by general or 
special order published in the local official Gazette, declare 
the proi isions of this section to apply, diall not, by reason 
only of the fact that he has made a complaint of, or gixen 
information of, an offence m his capacity <7? such Public 
]*roiccutor, public soiant, lailuai/ tenant, inembcj officer 
01 sen ant, he deemed to be a complainant ii ithin the meaning 
of this wetwn, nor shall a police officer be so deemed by 
ficason only of the fact that a report under S 173 relating to 
a case has been made by ot through him 

This section has been added In tlie Bill 'ind did not ©Tist in -the 
Report of tho Racial Distinctions Committee 

445, (1) IVhcre a Magistrate or a Sessions Judge decides 

Proceaure m Sum to he 

inons cases tried undo the inoiisions of this 

Chapter and the case is a summons case, the Magistrate trying 
the same shall direct that the case be refored to a Pench of 
tuo I\ia(;tstrates and shall send a copy of such order to the 
District Magistiate nho shall foithuith proiide for the con- 
stitution of a Bench of two Magistrates of the first class, of 
iihoni one shall be an Furopean and the other on f/idian for 
the trial of the case 

(2) Where the Magistrates constituting the Bench by 
uhicli a case is tried under this section differ in opinion, the 
case, together uith their opinions thereon, shall be laid before 
the Sessions Judge, uho may examine any party or recall 
and craimne any uitness who has aheady gnen ciidencc in 
the case, and may call for and tale any further etidence, and 
shall thereafter pass such judgment, sentence or order in the 
case as he thinks fit and as is according to lau 

(3) Any person coniicted by a Bench undei this section 
shall haie the same right of appeal af^f he had been eon- 
iietcd by a ^^ngls^^^tc of the first class, and any person 
com icted by a Sessions Judges under sub-section (2) shall 
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hate the *ainc ru/ht of appeal to the Ilit/h Court as tf he had 
!>crn convicted by the Sessions Jxuhjc at a trial held by the 
Sessions Judoe under tht* Cotie 

(4) In any case tn xrhieli it n iinpraclicablc to constitute 
a Bench in accordance inth the proiisians of subsection (I) 
in any district, the Bittnet Maffislratc shall transfer the case 
for trial by a life Bench to such other district as the High. 
Court may, by general or special order, direct 

(5) Xotinthstonding anything contained in this section, 
the Local Goicrnment may, by notificatwn tn the local official 
Gazette, direct that all summons-cases tried under the provi- 
sions of this chapter in any district specified in the notifica- 
tion shall be tried as if they irrre irarrant-cascs in accordance 
inth the proiisions hereinafter in this Chaptir laid dnicn for 
the trial of irarrant-cascs 

Siib'octions (1) to <4) of tlit$ <io<tioii ciiil>otI% tlio recommendations 
contained in para 28 of the Itorial Distinfinus i (iinmitl'ee lleport 
As reptirds subsection (o) the rea«oii is thus stated bs the 
framers of tlie Ilill “The local (lovernmentv and High Courts srero 
consiiUed on these proposiK of the Comiiiitlee (i r ns reRards the neiv 
section 4451 from the opmiuiis receired it is <]ear tliat in manv areas 
III India these proposals uill be impracticable and it is considered 
that in anr case the adoption of the procedure proposed for similar 
warrant cases (sec 44C) nameir commitment to and trial in a Court 
of Sessions br jiirv would not be more expensive than the proposab of 
the Committee Accordingh it is proposed (in analogy with powers 
given to Local Government bv sec 209) to permit local Governments 
to direct that in particular districts such cases shall be triable accord- 
ing to the provisions laid down for the trial of similar warrant cases” 

Siaitment o/ Objects and Heasons Parn 6 

446. (1) Where a Magistrate oi a Sessions Judge decides 
Procedure m warrant *13 Hint u case ought to be 

fdses tried under the jiroiisions of this 

Chapter and the cose is a icarrant-case, the Magistrate in- 
quiring info or trying the case shall, if he does not discharge 
the aecused under S 209 or S 2o3, as the case may he, 
commit the case for trial to the Court of Session, whether 
the case is or is not ercJusiiely triable by that Court 

(2) Where an. accused is committed to the Court of 
Session under sub-section (-/), the Court shall proceed to try 
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the rrtsc 0 % if the accused had required io he tried m accordance 
uiili the jiioiistons of S 215^ and the pioiisions of that 
section and the other proiigions of Chapter XXlll, so far as 
they ate applicable, shall apply accordingly 

Ptoiidcd that ithetc the trial hefoie tin Conitof Session 
uould in tin oidinmy counehe utfh the aid of assestors and 
the ail mid, 01 all of them jointly, icquiie to hr tiicd in 
accordance uith the pioiisions of ^ 2S4 A, the inal shall he 
held V ith the aid of assessois all of uhom diall, in the ease 
of Entopcan Biitidi subjects, he jieisons iiho aic Europeans 
or Amcncans 01 , in the case of Indian British subjects, he 
Indians 

Tins section embodies the recommendation of tlie Uncial Distinc- 


tions Coiiiimttee contained iti Para 27 of tlieir lli »nf 

447. If at any stage of an inqniiy vi tiial under this 

. Code it appeals to the ^lagistrafe that 

Court to inform ac- 1^1117^1 

ciised jieisons of their the case is 01 might he held to he a case 
DRlits in certain cases uhich ought to be tiled under the pro- 
'iisions of this Chapter, he shall foithu tih infonn the accused 
jyctson of hn lights undci this Chaptci 

448. I'oi the puipose of the tnol m Bangoon of any 
References to Ses- peison undci the pioiisions of this 

Chapter, leferences ia the Sessions 
Higli Court in Ran Judge shall he constiucd os references 
fffion 

to the High Couit of Judicatuic at Ranyoon 

449. (1) "\Vheie — 


Special provisions re- 
lating to appeal 

a case is tued hy jury tn a ihgh Couit or Court oj 
.Session undei the pioviswns of this Chaptci, 01 
(h) a cose uhich uould otheruisc haie been tiied 
undei the pioiisions of this Chapter is under 
this Code committed to 01 transferred to the High 
Court and is tried by jury in the High Court, or 
(r) a ease is tried by juiy in the High Court in a prcsi- 
dcncy-toxcn and the High Court grants leaie to 
appeal on the ground that the cose loouJd, if it 
had been tried outside a piesulcncy-toun, hate 
been tiiable under the pioiisions of this chaptci, 
then, nnfii ithsfanding anything contained in 4IS or S 
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42o, siih-scction (2), or tn the Letters Patent of any High 
Court, an appeal may lie to the High Court on a matter of 
fact as u ell as on a matter of lau . 

(2) Notii ithstandini/ anything contained m the Letters 
patent of any High C ourt, the Local Goi eminent may direct 
the Puhlic Prosecutor to present an appeal to the High Court 
from an original order of acquittal passed by the High Court 
in any such trial as is referred to in sub-section (1) 

(3) An appeal under suh-seclwn {!) or subsection {2) 
shall, iihere the High Court consists of moie than one judge, 
be heard by tiro judges of the High Court, 

See Para 7 (h) and (c) of the Statement of Olijccts and Reasons 

450-463. • » - » 

Sections •la.J 454 ami I5*> are now reenacted as sections 528A, 
C28B 528C and 528D rcvpectiveh Sections 450 ISS are incorporated 
in secs 401 and 4'll \ section 460 is uiclndcd in section 284 stib* 
section (2) section 402 is now mersed in section <20 The rcinniu 
ing sections are repealed 


(’nAPfKK XXXIV 
lil N sues 

464. (li lie'll .1 ira«ri'>tr.t(<* iKildinff nn inqmiii oi .t 
tiial has lea'on to heliexo tlmt the 
Procedure in ci'C atdiseil is of unsound mind and con- 
of accused hcinc Inn- ,, . 

sp{|neiitl\ iiirupahle of makirif; Jus 

defi'iice the Ma^isti.ite slmll iii([uiie 
into till' f.u t ot MIC li unsoiiiidiii'vs and sinll « insp sue h jiei-ou 
to ho (•Mimiiied li\ iIm' (‘imI Siii^rmni ol fin* distiat oi sndi 
othei medic .tl ofiic ei .is the laii il frcneMiiiient diierts an<I 
tlieieupon shall <>\.iiiiine sm Ji Siiijrcoii oi othei nfhcc'i a*' a 
SMtiiess and 'll ill lediice flie ^•\alll!ll itiim to wiitni;' 

<1 1) Ptnihng smh * niniinatuin and iin/iiiry tin Magis^ 
trale no/i/ dial ailh the oiri *td m ornirdanir irith the pro- 
sisjonc of S 4(i() 

(J) If -mil Majrrslnlo is of ojiiiuon that the aicH'C'd 's 
of unsound nniid iiid < oii-t i|it« iitl\ iiu i]nhh‘ of in ikin'.' hi' 
detciuc', he shall riianl u piitliui/ to that ifluf and 'li.ill 
postpone iuithii plot <*<'< 1111 ^' III Ihet.i'e 

Cll WOK — ''iilv-'Of tl HI fl and the italiii-«s! su>rd« in Mit>- 
I. 1 S lien (2) I aie Iks n n Idrtl I s t lie Or P Code .\n.c nJn c nt \ct, 1 '•>3 
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in the couise of his examination under Sec 3G4, the dcciisetl said that 
Jje not in his senses when he tried to roh it was lield that the 
Court of Session should have acted under this Section and tried the 
Idcc whether on the date the accused was called upon to plead he 
was or was not of unsound mind and capable or incapable of making 
his defence — 15 A L J 239 AVheii the accused committed to the 
Sessions appears to l>o of unsound mind the Sessions Judge is bound 
to tr^ the fact of insanitj first and should not trj it along with 
the trial for tho offence — 25 A W N 2 

DOUBTFUL CASES — Where a Court entertains doubts as *o 
the sanity of the accused, the Court should not merelr put questions 
to the accused, but should tr\ the fact of such iinsoundness of mind 
bv examining the Civil Surgeon or some other medical officer, and by 
taking such evidence as might ha\e been procurable from the village 
at which the accused resides with the %iew of ascertaining whether 
the accused had at anv time prior to the commission of the crime 
exl ibited symptoms of sanitj — 1 B H C B 33 

Where in a doubtful case the Sessions Judge convicted th« 
accused, the High Court set aside the conviction and ordered an 
inquirj under this Section before retrial on the charge— -1905 P R 
51 Where on a reference for confirmation of sentence of death the 
High Court entertained doubts as to the accused s sanity the ca«e 
would be referred to the Sessions Judge for turtlier inquiry — 2 
R 33 

POSTPOjYCMENT or trial — Mhore the prisoner js found to 
be insane the Sessions Judge should postpone the trial and proceed 
under sections 46G and 46", instead of proceeding with the trial and 
acquitting the accused — 9 R 23 1 R 11 3 It 70 3 

R 57 

A Sessions Judge has no power to stas proceedings and direct an 
eur, uirj to be made into the state of the accused & mind because it 
appears to him problematic whether the accused is capable of making 
his defence The proper procedure to be followed is that prescribed 
Is Secs 465 and 466 — 2 3\eir 582 

SUB SECTION (2) • — Tlie preliminary inquiry held under this 
seciioii IS not a tiifil in the sense of ascertaining whether the accused 
IS ouilfy or not of the offence charged — 3 P L J 201 

4SG. (1) "Wlieiievei an accused pei='oii is found to he of 
Release of lunatic unsound mind and incapahle of inakinfr 
!.’r"tr,'S Ill's tkfente tile AI ipisti -ill oi Court 
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ti' tljp ra-p nia\ lip iilirther flu case is one ni tiliich hml mnu 
hi falrn or not ma\ iploa*'^ Iii»» on 'uffic JPnt ‘•priniU Ipini; 

lint lie '■liall le iioiPih taken cnie of and 'liall lit* 
]ip\pnlpd fioin dninpriniM'' to lnni'elf ti fn am otliei mi-on, 
and foi Ills apvpiianip wlien ipoMned liefme the MapivlialP 
or rouif 01 s,„l, rfhipi n tlie 'Nlasri-fnit" oi Couit apjimnrs 
in ♦lii'i 1 elialf 


( 2 ) Tf tlip ra«p is one in 
. nliuli Inil ni.u 

nfTmmT.r'' 

if siiflirient «*et ni- 
it\ i*' not unpii, tlip ifaffi'- 
tiate oi ronit lepoit 

the ra«P to tlip Taioal (TO%ein» 
niPiit jeniandin? tlie aei nsed 
to rUstoiK nendiofr oidei' 
and tlip T/0( il Oo^Pinineol 
nni nidci lln arfii'pd to l»e 
eonfinod in <i luiiitK a«\lnin 
lail 01 otliPi sintalilp nine of 
safe in«1oiU and tlie 
1j lie oi (’’omf s]i ijl iTi'P 
p/Teit to •mil onler 


t2) If fhr case is one m 
II h I c h , in the 
„M,'.nrt1c av<n,o„ of tl,r 
Magistrate nr Comi. 
hml shonhl not he talrn nr if 
su^nenf srciiritii ;» not anrn. 
the M amstrate nr Cniirt. ns 
the case mm/ hr shall order 
the arri/sed to he delanied 
in safi riistodit m snrh place 
ind manner ns hr nr it niai/ 
fhiiil fit and shall report 
the aituin tnlen to the Taieal 
(joi ernmeni ' 

1*io>ided that no order for 
the ditentinn of the aecnsid 
III II lunotie asi/hnn shall he 
•mills ofln raise than in or‘ 
••rslfiim irith siuh rain a* 
rlis losol fjiiirrninent nuut 
hms made under the Indian 
J aiiai }/ fyf 1012 


CIJ \N{.K — In stiVso^fieii (Il tl>e woriN ‘‘wliriliPr tJjp n.o * 
oiir III nliuli li'itl nn> l>o tal^rii nr lint liiro Intii «iilistiti)tot] fi>r 
tlie woriK “ if tlio rT*P i< one in niiicli t*ail mai l>e taken *' ^ii1>- 

scHtimi (J) lids litvn oiitinR re«lrafte<l ati«t a pronto adjeil “ Tlii‘ 
sec'ion iv Ml nniciiilisl as tn all »w Iml to Irf* craiilPtl at tlm discretion 
of tJiP Court III am H'e in nhicli tlie arrnsed is a hinatir amj tJic 
amrmlmont also |yriiiits tlie afe*ise*l to 1*0 kept in ^ rmtndr Tie 
otijret III new i« to delegate tlie power of tlie local (internnent, and 
to di aaai nitli tliP existing distinction in proiedure l■et«een lad- 

f2 
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able and non-bailabk cases ’’ — Stutement of Ohjt'rfs find Hensons 

( 1011 ) 

^Vlloro a Magistrate or Sessions Judge instead of proceeding under 
this section, tries the accused and ac<iuits him on the ground .,f 
insamts, the ordei of accpiittal is illegal — ^2 A W X. 100, 10 W. R 
37, 0 W II 21, 3 M R 70 

"When the atcustd is confined in a lunatic asilum or jail or some 
other place of safe enstodi according to the order of the Government, 
the Jfagistrate's power over the accused censes from such confine- 
ment, and he cannot release him on seciiritv later on He can de'H 
with the accused onlv if the accused is sent bach to him under sec 
473 on a ceitificate that the accused is capable of making Ins defence — 
2 CAL 3o0 But under tlm present section ns amended the Court 
itself will have power to detain the insane accused in a place of safe 
cusipOdv, and in such a ease it vrill not cease to have control over the 
nteused, hut will he able to release hir on siiffic •> t setur’tv hemg 


given ♦ 

^‘CTi (1) ’Whcnovei an inquiu oi a tiial is postroned 
iMidei S 40-1 01 tS 4b*> the iMngistrate or 
qiin-r'or'^tnnl. ^ Coint, as the (D'e ina- he, may, at any 
time lesume the inqnirt oi tnal and 
ipquiie the accused to appear or be hionght before such jMagis- 
trato 01 Court. 

(2) When the acenoed has been lelea'ed under S 4CG, 
and tliD nuetie>‘ foi his. appeaiance pioduee him to the officer 
-whom the Jilagistiate oi Couit appoints m this 1 ehalf, the cer- 
tificate of such offitei that the accu'^ed is callable of making 
his defence shall he leceivable in evidence 

M hen a trial is postponed under sec 46o on the ground of insanity 
of ‘he accused it should not be resumed at the point at which it 


was previousU stopped, but should be commenced tie no\n, when the 
Coi rt finds him capiblo of making his defence — 2 AVeir 582 

4G8i (1) If, when the accused appeals or is again 
Procedure on ac- hiought befoie the !Magistiato or the 
eiiscd oppecVing l>e- Court, a*' the case mat he, the ^ilagis- 
toie Magistrate n f 

(7otirt trate or Loint consideis lnm capable ot 

making hi’^ defeiue. the inquiiv oi tiial shall moioed 

(2) If the ^lagistrate or Couit consideis ilie accused to 
111 * still iiu.i])il)1e <f luaking his defence (he M.igi-tra'^e or 
(’o.iit sli.i!! .igain act arcoiding to the i invisious of -oition 4G4 



Stc 4 "'' 


nr rout or rrcKrnrnt. 


07^ 


r.» » X ‘•’^n t! r m*<» r"\\ I *' • r * %j t) r |'r^ Utr ^ ir f uT'' 

f f r X '• ir r ^ T-tf * «Tr«^ fra** ^ tr r f r- 't ir^'^ J ft i^rfrnrr 

jT U t t' I i-i*^ iftrl t'm tr^ tr ttrc » ' -rr r / fortn^n* 

r ^ tfC'i'-i. 4 **-'‘ 

ntVNG! — TT- I'iT «'* « •»• *• r i c* t’'- }xrr. 

Cf r r t'>:^ -ni* 

s* r » *1 r~ »-» • r* i . 

I* O'-—' *■ t r « Wr r 

4Hj 3, W 1 f*i tl r An ti‘nl tj tf* t 7 <1 t nn«I at 

W> f i-T- »*v. * t « er* * *• tnnl an'l thr* 

^-1-. ‘ \xff « •». *•* i fn "1 il ♦iVnrf* 

” ‘ » t ^ » r> j r> tfj 

* ' T* TO t whI •• »•{ It \ nfj* if{<»!iad 

}«v..i r * t i r »5 rn^1,}>»\. ,» ''ttrv ^n^!tI3t^' 

■aa* a* 'I*' a't'T I «• •» • r ts - '’sj^nJ l»v n'3w>n of 

\ r r t’rr-* <** t ind ir« «{»'!«' * 1 1 an .* fl * ii iturv of i} p 
it ‘ r^-t* a* i* wTiv Trn»’'s f<»*'*rarv j»T- p M3?i'*ntp ‘•hall 
jt'iKTfw^! tn*{j i‘e aiKJ if ' • »• < nf to lx* rom- 

tjii «■«! «• ’‘o ( oji' o< n - n««f f ''-rt '-*nd liim for 
'» M ♦ j. - ( uf • f '‘t ‘1 • • 1 t' «' tlio t-a'p 

r I' f*** 

r»' V'l t*** f 1 *1 *y» f If f‘f 

t‘*> M*ai‘ -a:* i< of optEi^a tfa* t‘* ‘ of I'ari n»rd at 

.1 p{ t*aa} ts* vx* of * >*• n'-p of o c’^i’lica 

•*- £fm •'<> at ^ « X aerat'd oa that 

jj J f ‘ j { r t ^ «t i'l— ^ ^^<lr >2 

\ Macs rx f i -t**— «• 'v-' i •- mho-a fce 

£.rd‘*ot^‘-» 2 :fa*x*«* rr fx i an m cati t s! ! occb 

a X 5 * * x^cixx^xt ”* j * “'=% — R.it 

Ml a Mtex ra**- a _ »-r --t- »' a!! •<rd for 

ir >*S '■p tl>* Coxjr* cf i «i «. « r- f-r--- tr-cariir^: *rbr«rt 
vartST a iL* idf of n~-rit xJ -»• v * t-r o’^aln^ atsr dost*, 
he ha!! ax xb»- xacxe ' ^ ? i for~ •jxi -> of s’-o xuppo'tsJ 

‘‘at#* of tie afoxjvcd tn tTtler t‘ a r x * l!a«J artier earcftit 
s-orrejllaEW pnor to Li fial tor r i«- C x— .t x'^jj — BOM 

H C Cr Cir p I- 

Bm^CMPTION — The latr jre^ jc«< oren- per^orj rrfco fcat 
a-r-tised tie ace of di'-eretion to *•" rEJ-" lie contearv •« 


prored, acd trier? a luratjc fcaa Ixicad jxs'e-rsls, 
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'ibl'' 'ind non 1 Tilallt cases — Statement of 01)erf'< tt\t1 lieasons 
(10x4) 

"Where a "Magistrate or Sessions Judge instead of priceoding under 
this section tries the accused and acquits him on the ground f 
insanitj the ordei of acquittal is illegal — 2 A "W ^ 100 10 W R 
87 0 \\ R 21 3 M R 70 


"\Mion the accused is confined in a lunatic assliim or jail or some 
other place of safe custods according to the order of the Government, 
the Magistrates power over the accused ceases from such confine 
ment and he cannot release him on securits later on He can dea< 


witn the accused onis if the accused is sent had to liim under sec 
473 on a ceitificate tliat the accused is capable of inal mg hts defence — 
2 CAL 3oG Rut under th« present section as iinended the Court 
itself will bale power to detain the insane accused in a place of safe 
cusiods and m such a case it will not cease to base control over the 
accused but will be ab’c to releas® hir on suffic •> t secur ts 1 “ing 
guon • 


^C7, (1) "W liruosei an inquiu oi a tiiil postroneil 
i mlei S 104 oi S 4()0 tlie Jlnfristiate oi 
qiinr^or^tnal ^ Coxut as tlie ca^e ina” lie inav, at anv 
tinie iGsume the niquiit oi tiial and 
leqxiiie the accused to appeal oi be hioufflit before such iTapis 
tiate or Court 

(2) lieu the accused lias been leleafcd under S 4GG, 
and the ‘■uietus foi hi*, ippeaiance pioduoe him to the officer 
uliom tlu visti ite oi Couit appoints m this 1 elialf the oei 
tificate of siipli offirei that t)ip actu^-ed is cajiable of inal mg’ 
his defence shall 1 e itcenahle in e\nlence 

"W I cii a trial is j ) tponed under sec 16 1 on the ground of insanity 
(f nccused it b mid not be resumed at tie nmt at which it 
was proMonsU stopped 1 nt shonld be commenced ile rtoio when tlio 
Coi rt finds lum capal Ic of making his defence — ^ M eir o'52 


4G8. (1) If when the accused appoai-s or is ajrain 
Procedure on ac hiouglit bcfoie the "Magistiatc or tho 
rtiscd nppe *ring le Coiiit as the pa‘=e mat he the Magis 
c'o^i^rt trate oi Couit consideis him capable of 

m»l uig his the inquin oi tiiil '•liall nun ceil 

(2) If the "Magistrate or Couit consideis tlie accused to 
1( still im ipilh if Hilling Ins defence (he "Migi tn**' 
(dill shill U 11 lit ncoiding to tht j in\ isi ms ((f ei tinii 4G1 
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or «0( tion 40!), tlio r'»«e nn\ bo nml tf (hr f7rr»/*rf? it found 
t } hr of unbound rmnd ond f«rvi/»Tb/o of lUdlin^/ /fit defence 
<hnU drol irifh fueh oeeu*rd in oecordanee trtth the iirow^iont 
of *rcUon 400 

CllXNni — Tli<* ilnliri»o4 ttonlt at tho end of llip «cction Iiaro 
I Cl II ncIJcd I) t!ic Cr I* C \incndincnl \ft 10J1 Tint amendmont 
IS cori'cqiicntia! on llic Ampiidnicnt of *cf 4C<> 

Tlio inquirt or triil «.lioiiW comnifiiro dr noro ^cc 2 '^^Clr 5S2 
ritcil iiiidcr ‘Cf 407 

4 G 9 . "Wlipii tht ami^eil nppnii to Iio of sound mind aC 
Wl.,.,, III.- lime ..f MKinm m tinl, ind tl.o 

jicnrs to lime >>ccii M iiri-tnlt* I' itl-fii <1 fiolll iliP o'^idcnco 
tri'tit lioftiit' Klui tint (Itpiv 1 1 ipisoti lo 
1)0110)0 tint tlio niiusod lotnnnlttd in ait wliiili, if Iio Ind 
1)0011 of sound mind uotild 1 m%o lain an oHonoo, and tint Ife 
MTS at the time xilion tho ait ua'* committod, b\ loason of 
tin muidno-s of nnnd, incipihio of knoniny the imtuie of tlio 
ai t 01 tint it was wronj? orrontran (o 1 »u tho "Mapistmtc shall 
j)io(ood uith the ca«o and if tho milfoil otigrht to he oom- 
inittd! to the Comt of Session oi Ilijrh Court, send Iiim for 
tiitl I -’foio the ( Dim of So ion oi Iliph Cmiit as tlio ( i^p. 
nn\ ho 

Ti < 1/fl{7iifr«ff ulall tn>tfe<l tr$th thr rasr '• etc — TViiero 
tlio Afacistratc is of opinion tliat (lie acciitoc] it of sound mind at 
tlie timo of trial hut nas of iinsoimd timid at tho timo of committing 
the offence the '^^nKl•>tratc tantiot di fl ifct tho accused on that 
croiiid but should procceil under ^tl^ 4"i and 471 — 2 ^Aoir 582 

\ "Magistrate can commit an a icl o the Sessions whoin ho 
finds to te sane at the time of tlic | rcliininars iiirestigation although 
at tie time of committing tte offeiut Ic « »s iiisai^o — 9 M It 23 
M hones or a Magistrate acting under tl is section shall send for 
tri,.! Jefore the Court of Session an nccu'.td person regarding whose 
sanits at the time of committing tie ofFontc he entertains anj* doubt, 
lie shall at the same time inform tie ml lutliorities of the supposed 
state of the accused in order that le mux le placed under careful 
siirreillance prior to his trial before tie Court of Session — Bo’ll 
II C Cr Cir p 18 

PnrSU^IPTION — The law presumes ererr person who has 
aWnined tlie age of discretion to I>e sane unless the contrary s 
prored, and where a lunatic has lucid inlerrals, the law presumes tho 
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offence to lia^e been committed during <iucli interval, unless it is 
prcAecl that the act nas committed during mental derangement — 
Ratanlal 172 


470t "Wlienetei nnj peisoii i** acquitted upon the giound 

Jiidi-monl of ao •'* "'<■ .-iUfSecl 

quittal on ground of to ll'l^ e committed an ottence lie u is, 1)\ 

. leasoii of uii«oundne«i5 of mind, incaii- 

ahle of Knou’inp; the natine of tlie act alleg^ed as constituting 
the offence, oi that it sias Tvion" oi contrai*\ to law, the findinfi: 
shall state specificallj uhetliei lie committed the act or not 
ACQUITTAL OJs GROUM> OF LUNACY —The fact of «n 
soundness of mind must be death and distincth proved before am 
lurs IS justified in pronouncing a \erdict of acquittal under sec 84 

1 P C Uverv man is presumod to sane until the contran is prosed 
— 20 "W R 70, Ratanlal 172 ttliert the prisoner killed his hroth“i- 
in-lau apoarenth nitlumt ans cnmits or quarrel and the nnh motiu 
given out bj the prisoner was that he might be hanged bv the authori 
ties and go to heaven, it was held that the opinion of a medical 
witness as to the state of the accused’s mind would lie necessarr— 

2 Weir 683 

If the Stagistrate finds that the accised is of sound mind at tlif 
time of trial, but was suffering from temporarj insanity while he 
committed the offence, he should not discharge the accused, but acquit 
him and proceed under this section and see 471 — 2 Weir 582, 17 
C P L R 113 


471. (1) Wlipiipvei /7ir finding states that the aciuscd 

pei-son rommitted tlip act alleged the 
Person acquitted on ilagistntc or Court hefoie whom oi 
iirl\fe°ciistodv''* * whieh the tnal has been held, ‘’Inll, .f 
such act would, but foi tbe ineapaeitv 


found, have constituted an ofteiice, order such peisnn to he 
detained in safe custodj in siieh place and luannei as tbe 
iMagistratc or CouH tliinhs fit, and dtnll report the action 
taken to the Local Goirrnment , 


Provided that no order for the detention of the arrmed 
in n lunatic atifhnu diall hr vinde othern nr than -in aerord- 
nner irith snrh rule^ a* the Loral Got ernment may hax e made 
under the Indian J.iinniy *lr/, 1^112 
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(2) The Local Government may empower tlio officer in 
I’oner of Local Gov- ^haipe of tlie jail in which a person is 
crimient to rehero confined under tlie provision^ of S. 4GG 
or tliis ‘•ection, to discharge all or any 
of the functions of the Inspector Gene- 
lal ot I'lisons under S. 473 or S. 474. 


Inspector General 
C'Criaiii functions. 


CHANGE* — The word ^ finthng ’ has heen substituted for the 
word ‘judgment,’ and the word ‘iletainetl’ for tho word ‘Kept'; 
the words “and shall report tho action taken to tho Local Gorcrn- 
Jiient ’’ and the proviso have been newh added by tho Cr. P. C 
Amendment Act, 1D23. 


Prciionsh, tlic words at the cml ot siit*-settioii (1) were “and 
slnll report the case for orders of the I^al Government,” so that 
the Court could not itself send the accused to a lunatic asylum or j'ail 
but had to report the case to tho Local Government, and the latter 
gave orders for sending the accused to an asvlum or jnil See 43 BOlkf. 
ni But those words have been omitted bs the Repealing and 
Amending Act X of 1014, and its effect is that .Magistrates and Courts 
are no longer required to report cases for tlio order of tho Local 
Government hut arc tliomselvos competent to direct tho detention ef 
the accused in au asylum or jail or some other place proscribed for 
the reception of Criminal lunatus— 8 L B R 290 , 22 0. C. 269. 
But It does not dopme tho imwer of the Government to detain tho 
^arcised in some otlier place of eustodj under the provisions of tho 
IiKlian Lunacy Act (IV of 1912) The Goseniment have powers, 
inspite of this section, to decide the future Fate of the lunatic— 23 
BGAf L R 2SG 


Tins section docs not rompel the C<»urt tu send tho accused to 
the lunati" nsslutn, all that w ue«t'-var\ to js that such safe- 

guards arc taken as would keep him from niisrlner — 42 L J 72 

W'lierc tlio Court below while acquitting an ofciiscd nn the ground 
of iiisanits omitted to pass orders under scrtion 471, the High Court 
in revision can pass the neccssars orders — //mf 

If a person is acquitted under section 470 he ought not to lie 
made otcr to liis relatives for safe rustod' but sliould I'C detained in 
custody under this section — 2 "Weir iV) But the fvocal Cosernment 
can deliver the lunatic to the ctistods of his relatives under sec 473 
472i [/frpru/rt/ In/ the Intlinn I.ututni .Irf, 1012.] 
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473i If such pel^on is detained wndei the piovisions of 

Procedure u h e r c ^ person de 

lunutic prisoner is re famed in a jail, the Inspector General 
portel canille of mal in ±1 t 

mg Ills defence w 1 risons, or, m the ca<!c of a peison 

detained tn a lunatic aiyhnn tlieiisit&rs 
of inch asylum oi any tiio of them sinll certify tliat, in his 
oi then onmion sin h pei on is c ipible of iml in{>- liis defpme 
he shull he taken hefoie the "Mapistiato oi Conit a*- tlie < i^e 
maj he at such time as tlie Magistiate or Couit appoints, and 
tlie jUag-istute oi Coiut shill deal with such peison undei the 
provisions of S 4G8 and the ceitificate of such Inspector 
Geneial oi aisitois a« afoiesaid ‘'hall be recenahle as eMclence 
The Mold detained las been s ih‘«tituted for confined and tie 
Italicised words have been added 


474. (1) If cuch person is detained undei the pio 
Msions of S 406 or S 471, and such 

Procedure ' here Inspeotoi Geneial or Msitois shall cer 
lunatic tonfined under . * . , ,, , , , 

S 466 or S 4"1 is tif\ tliat, in liis oi then judgment he 

declared fit to he dis leleased without dangei of Ins 

charged ® 

doii)^ nijuiv to Jinnself ci to am otJiei 
person the Loial (ro\einm‘‘nt ma\ thcieupon older linn to he 
released, oi to be detained in custodt or to be tiansfened to a 
public lunatu as\lum if he has not been alrcadj sent to such 
an asalum and in case it oideis him to be transfeiared to an \ 
asvluin mn aiipoint a Comnnssion consisting of a judiciil 
and two medical officei 


(2) Such Comiiucsion shall mal e formal niquirv into the 
state of mind of siicli peison tal mg such OMdence as is 
necessnt and sh ill lepoit to the T ocal Goaemment winch 
maj oidei his release oi detention as it thinl s fit 

Tlewonl detained insleei snl stitiitod tor coi fined ai 1 tl c 


-word 'n teased for discharged 


475, (1) Mlieneaei aiu relatiae or fiicnd of ana peison 
_ , f 1 * detuned undei the proaisions of S 460 

Debaers of lunatic , , ,, , 

to care of retatne or oi S 4»1 tiosii’es timr tie sliall te 
deliaiicd to his caie and custoda the 
Local fioaeinment niaa, upon the application of such ichliae 
or fiund and on his giaing spcinita to the satisf irtioii of su(h 
T/>cal Goacinnunt that the per on deliacied shall — 
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n«3 

(fj) 1 o |tj«ij ril\ t iK'^ri f no it( .iiul pt« \t n(ocl fu in lioiiijr 
injun to linu-elf <i to a«\ othei jioi'oii, nuil 

(h) I 0 c(I io) tho iii'iioi tion of ••iM Ii ofhroi, nnd it 

"luph tinir- iind plirr«, i'- flie il tTinpinmont imj direct, 
nnd 

(r) I/I flir c>i*r of o prrwn ilrtoincil iitiilrr S 4C0, h( 
j/roducrd irht/i irijiiirtii hcfurr <ur/i Mni;/*frntr or Court, 
order ^U( Il pei'fin to lie delneied to -m Ii nlitne or friend 
(2) If tin jino/ii to liriiii'rr/I /nrii*f/J of am/ offence 
i}i( trial of trhuli hat hien iinttpaneil hi/ riaton of his hetnfj 
of untouiul 7nnn) a/ul ineajiahle of tnakim/ hit ilefenee, anil 
the inyieetini/ offietr n ferret! to in tiih-tti hon (I), ilnute (Ii), 
certifies at an y tiini to tin M n/ttfraft or i ourt that tuch per ton 
»t < i/iahlf of mat n/ hit tlefeiiit toih ]/ai/itfrate nr Court 
tlmll tall noon tht nl itne or friinti to irhoin tuch acciiscil 
icai ilelirtri I to prothm him hefore thi Mai/ittratc or Court, 
and, upon tilth prothu hon, the Mn ,tttral( oi ( ourt shall pro- 
ceed III attordanee irith the /iroi itiont of ^ 4()8, and the cer- 
tificate of till iiitiuitina officer dioll ht ten/ aide at eiidcnie 
^}IAN(’iF —Tlw* uliole section has l>o«»n redrafted Clause (c) 
and siibsiition (d) ire eiilirclr new Cliii'-e (b) nas formerh std>- 
sect on (2) 

' The noir section (2> cimplihes tho procedure under trlncli 
a i»er«on accused of an oflence whose tml )jas been postponed Is 
reason of his nnsoundness of mind is acain produced before the 
Court on the certificite of the inspecting officer as to his recovers ” 
— Statement / (Ujefft anil Jlras^tm <IP14| 


rnAPir.R \x\\ 

Pnoctrnrsos t\ c oi <sRTti\ tul 

AnjiiMsiHtTiON oi Ti.sini' 

476. fl) When aiir CjmI, 476. (1) TT hen any Cnil, 


Procedure 
in cases 
mentioned 
sssS W 


Ciiiniml oi Re- 
senup Court i«; of 
opinion that there 
is griound foi in- 


Procedure 
in tases 
mentioned 
in <s W"> ’ 


Rcienue or Crimi- 
nal C ourt It, whe- 
ther on applica- 
tion made to it 


quirinfr into ans oftente tn lint hchnlf or nthcricute, 
Tefciied to m S 195 nnd of o/nnion that it it erpedi- 
coniniifted lefoie it or enf in the mterestt of justice 
lirouirlit niidei its notice m that an inquiry should be 
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the coiii*^e of a jiulicnl ]>i6- 
ce( fling, such Coui't, after 
nul mg an\ preliiniinij in- 
quiu tint maj be neees«an, 
imj bend the case foi inquiij 
01 tual to the neaitst ilagis- 
ti ite of the first cl ns, ind 
in u send the itemed m 
cubtodj, 01 take sufficient 
sp(uiit\ foi his appeaiance, 
liefoie such ]!ilagisti-ate , and 
nnj bind o^er am person to 
appeal and gi^e endence on 
such lnq^u^ oi tu il 


(2) Such Afigntnte slnll 
tliripupon I'lfn (id u ( oiding 
to lau, mil O' if upem coin- 
jiliint in ide mil Kionhd 
nri(l(>r S 200 mil un\, if 
In !•» nutlnii'iil ninh i S 102 


made into any offence re-’ 
feiitd tv in S 195, ^idi S 
(1), dau SC (b) o! clause (e), 
uhich appeals to June heen 
committed in oi in relation 
to a pioceediny in that Court, 
bueJt Court may after such 
piehmnuiiy inquiry, if any, 
as it tJnnIs necessary, record 
a findiny to that effect and 
male a complaint thereof in 
untiny siyncd by the picsuh 
tny officer of the Court, and 
shall foruaid thi same to a 
Mayistiate of the fiist class 
haitny jurisdiction, and may 
taj ( •<affici(nt uiuiity fot 
the apinauince oi the accused 
befon such Mayntiate or if 
the ath qed offince is non- 
badobh may if it thinls 
necesutry so to do 'tend the 
accused in custody to inch 
Mayi tiufe, and may hind 
oiei any pa son to appear 
and yin eiideiue befnic ^uch 
Uai/islrate 

I oi the purpose! of this 
sub ((hon, a Chief Presid- 
ent y Mayutnitf diall be 
drcnitd to be a Mayntuiie of 
the fint rlas^ 

( 2 ) ''«(/( dayi frate shall 
thi It upon pi in itd net ntdiny 
to Jail and as if upon cntti- 
plaint made under ^ 200 
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lo ti.insfti (n»n‘«fti tlio 

Hiquin <11 trial to ‘‘OUk* otlici 
Loinpetont Alipi'-trito 

( 3 ) 11 lirrr it it hnnu/ht to ifir notice of tiicJi Vaffislratr, 

or of any other Matiitfratt to irhoiii the cate may liaic Incn 
iraiitferrrtl, that an appeal it petulniy aipnati the dccition 
airiicil at in the juihoal proitediiiq out of irliich the matter 
hat anten, he may, if In thin/ * fit, at any ttaye atljnurn the 
hiariny of thi eatt until tuih appeal i' tleeuleil 

CII\N(il< — Tlic wliolc has boon redrafted the Cr 

P C Vmciidincnt \rt 1021 but no important cIianRo has been 
introduced bub section (1) is new “The chanpes tint ne liare 
made arc not of prcit importance We ha<c provided that a Court 
can net on application made to it or «m« motu and after «iich preli« 
Biinara inquifs if am as it tliiiiks ncccssarv For the words 
“ committed before it or 1 roiicbt mider its notice in the course of a 
judicial proceeding «e liati siibvtituted tlie phrasoologs n«ed in 
clause (b) of section 10’» We hate substituted “ mos make a com. 
pla nt ” for “shall make a complaint and in view of the criticism 
of the words * nearest firsl.<Iasa 'Magistrate ’ we have provided tint 
a complaint should be sent to a first class Magistrate having junsdic* 
tion In order to giie effect tb our decision that proceedings under 
section 470 etc sliniild be subject to tension wo liate introduced 
words nliich «ill nial e it necessars for tlio Court to record an order “ 
— Itrport of till’ Totnt Cioiniiiltfe 

OBJFCT ^^D SCOP I OI <• I CTIO\ —It is eass to imagine the 
incoiuenience n4iicli might Ik* uiised if a "Nfniisiff or a Subordinate 
Judge or a Judge «ore to nppeir I efore a Afagistrate and make a 
coirplaint on oath in order to I la the fuuiidation for a prosecution 
and this section has been eiiaited to obsiate the difficiiUv The 
I egislatiire thought it desirable that the procedure to be followed in 
ra-es of complaint bs a Court should lie different from that ubich 
lias to l>e obsened bv an ordimn complainant — 7 \LL 871 Under 
Section 195 it is opcif to the Court before which the offence was 
coirmitted to prefer a complaint for the prosecution of the offender, 
and sec d7G prescrilies the proeediirc as to how that complaint mas 
be preferred— 32 notr 181 31 Ar\P 140 SSAIiD 49 TALL 871 
The language of this section indicates that where a Court is acting 
under sec 195 a complaint in the strict sense of the Code is not 
required and the procedure ber'*in laid down constitutes the com 
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plaint mentioned in sec 195 — 7 ALL 871 Tiie order of a Court under 
section 176 is in tlie nature of n complaint under sec IDo — 'I 
C P L R 26 Proceedings taken M a Court under this section 
operate of themselves to set a prosecution in motion without the 
necessity of anj other complaint thi Court itself heing tiie com 
plainaiit — 2 A^eir 5®9 

The uoids in sub section (2) of tins section “and as if upon 
complaint made and recorded under sec 200” base been introduced 
into the Code in 1898 in order lo gi\e legislative effect to the Pull 
Bench luling in 7 ALL 871 which held that the order of the Court 
under this section was i complaint within the meaning of sec 195 — 
26 ALL 249 Jliat one of the functions of sec 476 is to provide tl e 
niachinerj h\ which a Court is enabled without inconienicnce to 
maKe a complaint is made verj clear bs these words intiodiiced m 
tlie present section—ll MAD 140 (per Alilhr J ) Under siil 
section (1) as now amended the Court will have to frame a complaint 
in writing 

^pcfion ^ C js n ppfrmcMfuiy to jOt —The words ‘offences 
referred to m sec 19o mean not inereh tlie offences cohered Is 
the sections of the i P C mentioned in soction 105 but tlie\ mean 
ilio offences cmered b\ those sections and committed under the 
qualif'ing circumstances mentioned in section lOo Tliat is section 
470 must be read along with section 195 and the qualifications 
mentioned in sec 105 ire to be treated as incorporated in the 
provisions of section 4"0— 10 Cr 1 J 6J8 (C VL ) 4*^ M\D 510 

Thus an offence under sec 407 I P C does not come within tie 
pursiew of section 195 unless it is committed bs a parU to tie 
proceeding and therefore a Court is not competent to piss an oid r 
under sec 470 directing the prosc>cutioii of a person who is not o 
jarty io thp ] tnceeditty for in offence under sec 407 I P C — 40 
■>r/\D 100, 1917 P R 10 [Nor is a complaint under this section 
nccessarv in order to proceed against such person — 21 C M 950] 
So also wlierc certain documents were put into Court iii a pendii g 
suit but not yii fn ni nilettr the Court was not competent to ordci 
the prosecution of the ]iarts who had put in the documents foi 
forger%— 15 M 2-’4 15 \ M N 115 1920 P L R 0 

But a wider view has letn taken iii the following c iscs This 
111 32 M \D 10, Sinlouin "Noir 7 held that section 476 must *<' 
coiistruod ns entiroh self contained and tie jmwer gnen to tin 
Cud Court under this Cl apter to tile actum rounding tlie ofTciifC 
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Jiieiitioiicd in see l« not restricted In tlic tjualif’ring circiimstancc<» 
mentioned in sec lOj \nd therefore it is competent to a Court to 
order prosecution for forpen of a person who wns not a part\ to tin 
proceeding in Court— 18 ROA[ 581, 20 Cr L J 630 (PAT), 21 
0 C 167 It IS conipetent to a Court to jirocecd under sr>e 17() 
against a partv wlio has filed a forged document, uliotlier bucli 
document has been nctualh giien in eiidenec or not — 1897 P R 12, 
22 C\L 1001 Tlie words “ referred to in see 103 ” are mereh words 
•descriptive of the ch«s of offences with nhich a pirticiilar Court can 
deal The\ do not mean that sec 19-> goicrns sec 476 to nnj* extent 
other than this— 10 \I.L IIC 20 Cr L J 420 (NAG) Sec 476 s 
^ self-contained section and the reference made to sec 195 is ouK 
for the purpose of molding tlie euumerution of the sections of tin 
Penal Code mentioned in section 103 — 1 P 1, ,I 208 

But the intention of the Legislature is to make this section not 
independent of hut supplementari to section 195 In submitting 
the Report of the Joint Committee before tlie Council of State m 
September 1922 the Hoii ble Mr Moiicneff Smith said “ One of the 
most weiglitr elnnges introduced hi this measure (i e the Amend 
nient Bill) is m respect of prosecutions for offences comraiTted before 
or in relation to proceedings of the Courts A glance at am 

commentarv on the Code will giie some indication of the difficulties 
that have arisen in putting sections 195 and 476 into operation 
After a long and careful thought Coiernment have decided on a line 
of action which I mai sav has met with general approval The two 
sections as thev stand (under tlie old Cod“) prniide an alteinatiie 
procedure for the Courts in dealing with them Sanction is giien to 
proceedings under sec 1% or action is directed l>i the Courts under 
see 476 The sanction proceedings are now omitted and the tuo 
sections uill tn future supplement ench offiet Section 193 

will contain the prohibition of prosecution eveept upon complaint b^ 
tie Court, section 476 will las down the procedure to be followed 
It has been suggested that it will be better to bring the two sections 
together That is a matter to he considered when the consolidation 
of ihe Code will be undertaken — Debates in the Council of State 
September 13 1J22 

Ciiil Criminal or Deienue fouit — As to what are ‘Courts’ 
and what are not, see notes under sec 195 

An Income Tax Collector is a Reicmie Court within the meaning 
of this section — 36 AIAI) 72, 1903 P R 44, 38 BOAI 642 Confra— 
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8 BOAl L R 477 Where a siil>-l{cgistrar impounded a document 
prcs-ented for registration as insiifricieiitb stamped, and sent it +o 
tlie Collector, and tho Deputj Collector acting on the orders of tlie 
Collector reported that the document nas not genuine, whereupon 
the Collector directed the prosecution of the person who presented 
the document for registration, it was lield that neither the Collector 
nor the Deput^ Collector acted as a Court liecau'e the inquin held 
in tiiem solch for the purpose nt determining who should be called 
upon to paj the stamp duty was not a judicial inquirj , and there- 
fore the order directing the jirosetiition of tlie petitioner was without 
jur sdiction — 7 C N 795 

Orders under this section tan be passed oiilj hj a Civil Criminal 
o” Revenue Court But an order which purported to be one passed 
as in a “ Divisional OfEcer,” that is to sa\, as bj the Deputy Collec 
tor, to whom a Tahsildar before whom the alleged false statement 
wa made, was suboidinate, was held to be ultra xircs — 2 Weir 598 
V certifioxte officer acting under the powers conferred upon him 
bx secs 57, 58 and OG of the Beliar and Orissa Public Demands 
Recoserj Act 1914, is, while acting in that capacity, a ‘Court, 
and where such officer enquires into tlie cpiestion of an alleged pav 
moiit where a certificate has lieen issued the proceeding before him 
IS a judicial proceeding — I P L J 475 

■Vn officer acting ui an execiitnr, and not in a judicial capncits 
oaninot exercise powers conferred under this section— 15 V L J 654 
Sei below under heading “ Proceeding in Court ” 

Poucr after tiansfer — \ Magistrate who after trsing a case has 
been transferred from the charge of the particular Court m which 
tin ca''e was tried to some other dut\ in the same district is not 
competent to mahe an order under tins section in respect of a case 
which he tried as the presiding officer of that Court — 1 A L J 315 
V joint Magistrate after dismissing the complaint in a case became 
till District Magistrate and then ordered the prosecution of tlie com 
lilamaiit for perjurs under see 101 I P C It was held that the 
order of tlie Joint ■Nfogistrato as a Di'.trict Magistrate xras bad and 
sill 'lid be sit aside’ — 1 \ L 7 Is8 

But the fact that the ea%p lias lieen tnnsferred from one Court 
t) uio’Iur Court, nff'r it has hicii partis ho rd 1\ tb-' first Court 
docs not dcpriie the first Court of its jurisdiction to tahe prnocodinc^ 
against a witness ni respect of a itriiirx t muiuittc d before it, nor 
IS iliat jurisdiction t ihen awa\ hs the t ire iinistaiice that the second 
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Court nla^ ln\e formed a different ^lew as to tlio \eracity of the 
TMtiiess — 14 4I>L 642 

Poiier oj successor rn o/^ce fo act undei this section — The power 
lo direct prosecution is conferred on tlie “ Court ” and not on the 
particular officer uho fills the judicial office at a particular time, 
and therefore the successor m office is competent to mahe an order 
tinder this section in respect of an offence committed before his pre 
dec^s^or in office— 15 C \ tDI J7 CVL 642 34 ALL ^0^ lo 

A L J 819, 32 BOAI lai, 29 AUD 331, 14 N L R 16, 1919 
M \\ ^ 112 1 Bin L T 246 In 34 CAL 551, 35C\L 114 
1909 P R G 2 A\ eir oOT and 17 Cr L J 40 it lias been held tint i 
succeeding Magistrate has no jurisdiction to institute proceedings 
under this section, where an offence w'is neither ‘committed before 
him nor was brought to his notice in the cmiirse of a judicial pro 
ceejmg (see the words of the old section) These words have now 
been renlaced h\ the more geneul ords ‘ committed in a proceeding 
in tliat Court ’ and in this tiew of the law the above fite cases are 
no longer correct 

^^here proceedings under this section liave been commenced 'j 
a particular officer it is competent for Ins successor-in-office to conti 
nuo the proceedings — 7 ALT 991 Contra — 1911 P \V R 4 
wliere it is lield that where the prehmniar\ inqinn* has been com 
menced In the proper officer who issued the notice, liis successor is 
not competent to complete tlie inquirs and pass an order under this 
sec*ion But this ruling is no longer correct for the reasons stated 
above 

t'liin I jf s iiirinn (l/iellit t ( nut to hie nrfton — ^ee Spf 
476 \ 

J’onrr o] High Court ond t ourt^ in rresiiitncy Toirns — This 
scc*ion under the old law did not appls to an offence coramitted before 
Courts in Prcsidcncv towns i onvcriueiith it was not competent *0 
the High Court acting under this section to direct the prosecution 
of a person for the offence of forgers or abetment of forgerv brought 
to Its notice in the course of hearing an appeal m a Probate case— 19 
Cr L J 6.1^ (C\L ) see also 9 nO^^ L R IIGO This ruling i* 
no longer correct in new of the second para fnewlv added) of suIh 
section (1) 

DPTl or COrRT — The power given 1\ tins section shoubl 
1 h' exercised with care and due consideration It is noF m ererv 
instance in winch a parts faiK to prove his ease that the Judge who 
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tlie nse in \\lucli tlie petitioner is nllo^id to hive jinen false evitlniKi 
oi produced a fibncnted document — T C L T 302, 1C BOAI 720 C 
^AL 308 1916 P R G9 If *» prooeediiiK Ind alreads been tal en 
it slioiild be ad]ourncd till tlie lioiitii^ of tli“ appeal See subsection 

<3) 

“IS or OPINION * — The opinion must lo the opinion of tlie 
Court directing the prosecution the Court must form its oun opinion 
niid should not tal e opinion from others "Where a "Miinsiff in mahii g 
a I order under this section purported to act not of his oun accord 
but at the direction of the District Judge it was held that the order 
bf the Alunsiff was bad in as much as it uas onlv nominally his while 
the opinion was the opinion of the District Judge — 6 A L J 021 
rontrn — ^In 20 Cr L J 274 (PVT) it was held that the proceedings 
we're not vitiated hj the mere fact that the District Judge had direct 
cd the Munsifl to institute the proceedings 

Offpnc€i (OiPiPil hy this — Under the old law the offences 

ashich fell under this section were those which were commilted before 
the Court or wore hronght to its notice in the comse of a judicnl 
proceeding Tho wording of the present section is now changed 
Where an afTidasit containing a false statement was filed hs 
pcrion before a Munsanm of Court it was lield under the old section 
that the Judge could not direct the prosecution of that person 1 e 
cause the offence of perjurr was not cnimnilted before the Judge him 
self — A L J 517 But this is no longer correct because under 
tlie present section the offence has I een committed ‘in relation xn 
a procoeding in the Court’ The old section was wide enough io 
puahlc a Court to tal e action in respect of an offence commiftp/f m 
anfither /nri/m (even in another province) and on some preiinus 
occasion provided it was brought to the notice of the Court in tlio 
course of a ]udicial proceeding — 6 \ Ij J 302, -lO ALL 116 1 P 
1 1 208 The piosent section is tonfmed to offences comraittei'l in 

relation to a proceeding in fhnl Cotnf’ 

Where a person gave false e\ideiice before the committing Alagis 
trate which c\idciiee on account of his iiiabihts to attend the Sessions 
Court owing to illness was read out ns evidence at the Sessions trnl 
the ‘Sessions Judge would le compitint fo dircft prosccuttoii of (he 
yiorMin for giMUg fnKi evidence — 101(5 P R 20 

\s the offoiires contemplated |\ this section arc offences men 
tiiiiicd in vertion 195 unfr, a Magistrate cannot direct a prosecution 
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Jur nil itKlirr uinlcr 4J1 I I* <.* IxNaii't tliK latter n 

is lilt iiiontKincil III !•« l‘i> — Is \» I, J V) 

J'rofrrifinj in Cowrf —A dopartmcnlal inqinry n not & procccd- 
ins in Court— IS Cr. h J ail (HUH), 2:1 O C 130 IMicre s 
j>cr>on preferreU a complaint to a Dutnet Kr^istrar containing 
allegation against llic Sal>.Uc},i%trar and tlie District llcg»trar after 
liolding a departmental ii»|uirx ira^ ritisfied as to titc fahit> of tlic 
< n pliint mill dinittMl tlx | nis<-4iiti m of tin (timplmnniit for uii 
I tlciin' under si-< | 1* (' (lie ordt r was fuM to I'l' irlinlli uitliout 

jun^'diction as the inquirr held h\ the District Ilcgistrar was a 
departmental inquiry and not a procwling in a Court — 10 C M N 
222 Wliere a l)u>trict Magistrate called for the record of a ca»e 
before a SulvMagistraU m hii rx^futtr^ for the purpose tf 

enabling him to ascertain nhether an ajiplicntiun for an inquiry into 
tlie londuct of a iKilu'e oflinr should In grantid or not, and 
directed the prose utiun of tin pilus ollirer under see jnj 1 1* (• 
It was held that tlio order should lx s^t aside in as miicli as there 
was no priv-eediiig Ixiore a <ourt fe r the purposes of this seetion— 
23 SI\D G-jO When a District Magistrate directed the prosecution 
of a person under «ec 211 of the I P C for having given a fal<c 
report of theft to the Police it was held that the order was not otic 
passed under this section but one passed by the District Magistrate 
as cx affieio head of the Police to nlivni a faUc complaint was made 
—10 A M ^ 1G7 A tillage licadiiaii made an application to the 
District Magistrate stating that ho wished to resign his post On 
being questioned as to his reasons In, stated that the Police in the 
coarse of the investigation into a dacoitt cisc were fo’cing a large 
number of people to pay monet to theni Thereupon the Magistrate 
examined the headman on oath and sent the papers to the DSP 
wild after iiiqiiiri reported that the iliur^e against the Police was 
fat e Thoreuiioii the District Magistrite passed an order directing 
the prosecution of the headman for perjurv It was held that the 
order was illegal, as the proceedings before the District Magistrate 
were not proceedings in Coort — 33 ALIj 32 After the dismissal of 
a complaint as false by a Deputy Magistrate, the papers were sent 
to the District Magistrate, on the motion of the Police for the ease 
being struck off the register The District Magistrate m striking off 
the case ordered the prosecution of the complainant for an offence 
under sec 211 I P C It was held that the proceeding before the 
District Magistrate was not judicial but pureh an executive one, 
63 
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relating solely to the question as to the remoial of the case from the- 
register, and the order therefore did not come under this section — f 
A AV N 290 A proceeding before a Deputy Commissioner or Chair- 
ma i of the Distiict Board is not a proceeding in any Court within 
the meaning of this section — ^23 O C 136 '\\here the accused iient 
to the Slagistrate’s huu’te and made a false statement there, the- 
offeiice cannot be said to lia\e been committed in anj proceeding 
before Court — 3 LAH L J 53> 

Proceedings ulnch are irregular or illegal or nilbout jurisdiction 
are not proceedings under tins section, and therefore no order for 
prosecution can be passed in such proceedings 11ms where the order 
of a Magistrate before ■nliom a complaint was preferred, in making 
01 er the complaint to a subordinate Magistrate for inqiurs and dis- 
posal of the case was bad in law, the order of the Subordinate Magis-- 
tra^e under sec 470 for prosecution ot the complainant passed after 
such inquiry would be illegal — 18 C W N 95 See aUo 16 C N 

88^, 43 CAL 173 But see confia— I P L J 653 A charge of 
unprofessional conduct made against a second grade pleader can bo 
inquired into only by the presiding officer of the Court in which the 
pleader practises The District Judge has no jurisdiction to inquire 
into the mattei , where the Distnct Judge assumes jurisdiction in 
stten a case, makes an inquirw and acquits the accused, and takes 
proceedings under tins section for giving false evidence, the order 
frannot be upheld, as it is one without jurisdiction — 1917 M W N 
SOS 

■\\ here the complainant did not desire to take further proceedings 
and applied to withdraw the complaint, the Jfagistrate was not com- 
petent to order undei tins section the prosecution of tlie complainant 
under sec 211 I P C for making a fnUe complaint on taking 
evidence, as there was no proceeding before him — i C B’ N 3j1 

Execution proceedings arc proceedings in Court — 37 CAL 042; 
10 C ^ 5j, 25 M L J 593, 17 O C 309, 10 N L R 177, 19 
Cr li f l"WP\r) Vn appeal in a mutation c ise befoic the Com- 
missioner is a jirocceding contemplated hs tins section — 0 P L J 173 
Proceedings before a Collector under sec C9 of tlio Bengal Tenancy 
Act fall under this section — 48 Cal lO'^G 

PRELTMIN VRY INQUIRY — IT/err not npcrssorj/ — For the 
purpo Is of this scftion, neither notice to show causo whv the partv 
phould not be sent 1 cfore a Magistrate for trial nor a prolitninnry 
UKiUin Is indispensable— 7 BOM L R fO There is no rigid rule of 
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law wlncli makes it imperative on a Court to hold a preliminary in 
qiiirv before taking action under this section — 20 C VL 474, 34 CAL 
551, 15 \LL 392, 34 VLL 367 It is for tlio Court acting in tho 
matter to determine in the oTorcise of its discretion whether or not 
to make a prelimimrv iiiquin — ^20 CAL 249 20 C IL 474 'Where 
a Alunsiff sent a case under this section to the nearest first class 
"Magistrate without making anr inquire, and nhert, there was nothing 
to show that any inquirv the "Munsiff could hare made would have»put 
the "Magistrate in a better position the omission to hold a preliminary 
inquiry was not bad — o 4LL 62 If in the course of a proceeding, 
cither Civil or Criminal the Judge or Magistrate finds clear grounds 
for bcliering that either the parties or their witnesses hare com 
mitted perjury he is justified m directing criminal proceedings 
against such persons without anv further jnquiry than that which 
he had already held in his Court— 0 CAL ^3 In a prosecution for 
niaMng a false charge under Sec 21X I P C , it is not alwavs 
necessary that there should be a preliminary inquiry under this sec- 
tion — 6 0 W ^ 29o A preliminan inquiry is not necessarr in all 
eases if there are materials on record on which a definite charge can 
he grounded — Patanlal 805 Where an order was made under this 
section directing the prosecution of a witness under Sec 193 IPO, 
on the very day or the day after the witness s cross esaminafion had 
been finished and upon a clear statement br the witness and after 
an opportunity haring been given him to explain tho inconsistemrr 
III his statements and in the cross examination it was held that it was 
not incumbent on tlie Alagistratc to institute a fresh inquiry or to 
gire anr notice to the accused — 1 P L W 44 

TT / ere neces^nr/ — Where a Magntrate dismissed a complaint 
without calling evidence he should make inquire before charging the 
fomplainant «ith the offence of miking 1 fal e rlnrge — 16 W R 4l 
Where a subordinate Judge acting upon the report of a bailiff ordered 
the prosecution of persons who obstructed him in executing a warrant 
of attachment without miking an inquirv of his own it was held 
tint the Subordimte Tudge siould have done well if he had complied 
with the requirements of this section — Ratanlal 701 Where in a 
Civil Suit settled nithout anv evidence being gone into by confession 
of judgment the Court bad grounds for supposing that an offence of 
false personation under Sec 205 I P C had been committed before 
it tlie Court 1 efore directing a prosecution would be competent to 
lioU a preliminary inqiiirs to satisfv itself whether a prima faeie case 
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lias been made out foi directing the prosecution — 19 CAL 345 The 
C(urt directed the prosecution of a person under sec 174 I P C 
for the disobedience of summons to attend the Court and give 
eviaence, and that person appeared and denied the service of sum- 
mons on him liPld that before prosecution a prelimmarj inquir'v 
should be held as to the service of summons and the said person should 
b® given ■an oppoitunitj to cross examine the persons who had deposed 
to the service of summons on him — 19 A L J 56 

Procedurt in jieUiainary inquiry — Oath can be administered 
upon the suspected person, in the preliminary enquirj — 8 BOM L B 
589 

The inquiry must be on evidence , one mode of making inquirv 
IS certainlj to take evidence — 37 CAL 62, 17 CAL 872 But jt is 
not necessarj to go miniitely into the evidence or to see whether 
there is sufficient evidence to support a conviction It is sufficient 
if the evidence discloses a reasonable foundation for a criminal ciiarge 
—2 Weir 587 The law does not require a minute inquiry but onh 
•such prelimiiiaij inquirv as ma\ be necessarj — 5 ALL 02 

The Code does not contain any provision as to the manner n 
winch the evidence in the inquiry should be recorded, but for future 
reference the Court should make a summary of the statements of the 
witnesses cxaranied ■ — 42 CAL 240 

It IS not nccessarj that the preliminary inquiry should be con 
ducted in the presence of the accused All that the Court making 
the inquirj has to do is to satisfy itself that there are pnma facif 
giounds for sending the case for investigation to a Magistrate — 9 
M R 3 The accused has no right to cross examine anv witness .n 
the preliniinarv inqnirv — 18 BOM L R 284, 34 ALL 2G7, but see 0 
P L J 146 and 19 A L J 56 rontia 

The prclimtnarv inquirv must be conducted by the officer nlio 
directs prosecution under this section and cannot be delegated to 
anv other officer — 20 Cr L J 245 (PAT) 

Tlie proceedings in iiiqniries under tins section are judicial pro 
cetdings and the person against whom they arc directed is in the posi 
iion of an accused person To examine such a person as a witness 
in the course of sucli jirocccdings is ultra tires Tn such proceedings 
ilio person can onh be examined in accordance witli tbo provisions jf 
ecction 312 lie cannot properlv Iw asked questions merely to elicit 
a statement as a foundation for ordering lus prosecution — 10 BtTR 
I, T 32 



Sec. 47G ] Tia conr or chimin m. riiocrnuiir 


097 


It i« not nw‘N«arv that flic nliole of tlie prclirTunarj" infiuir\ 
ontlit to Ik* contlnclotl Iv tho Cotirl difortin? the prosecution Ife 
can npplr to the District MaRistrito as Hcul of the Police, for the 
assistance of the C I D and the fact that he tnhes the assistance 
of the District Maci'trate docs not make him funclut of^tto and 
deprive him of his jurisdiction to pass an sirder under this section — 

nOM 100 

NOTICK TO VCCISKD —This section nowhere anrs that notice 
shall bo civen to the person intcndesl to l>e proceeded a(;ainst, and 
the want of notice is at l>ost a mere irrecularits in procediiri >— 10 A 
h .7 217, 2 mil h J r>3 t It n (lorO Inl Qr 6,1 lor a 

proeoedme under this section neither notice to sliow cause irlir the 

parts sliould not )k> sent Ircfore a Magistrate nor n preliminars in* 
quirs IS indispcnsallc — 7 BOM L U 61 11 C M N Ol But if 

a prclinunan inrjuirs is started it must Ik* a real inquirs and not 
iiierels a formal < lie and the actnsed timst h» t.i'f'u anipU oppor 
tuints to fhow cause whv he should not le prosecuted— 1 P L T 
HJ .»! Cr L J 20(P\T) I P I. I 111 Jo \ I I .’J7, I B It 

(PMDIrdQr 6.1 4 I’ B J 471 IfU« (oiirt is of ojnninn tint tlicro 
IS prmind for takiiis action iitidor this vttion tlie ac'^nsed should 
Bu«u an opportunUv la show cause acattst sueh order— 2 Weir oST 
and slioiiid Ik* afTorded eien op|M>rtiiints of ndducinR cndonce 
in supiiort of Ins case— 21 Cr L J IIS (P VT), 44 If L J 74 When 
a Ifacistratc dismisses a complaint and takes action under this section 
against the complainant for preferrinc a folse chnrpe, ho should give 
tli« coinplaijiant an opportuiiits of showing the truth or bonn fide 
character of his complaint — 7 M\D 160 21 M L J 795, 6 C W N 
lOG 0 C\L 490 7 C VL 87 So oho where a Civil Court directed 
the prosecution of the defendant in a Civil suit for labncating false 
eiiJencO without culling upon the defomliint to shew cause it was 
hold that the Court acted wronglj in ordering prosecution without 
giving the person concerned an opportunitv to shew cause against 
such order — 17 0 C 25 But the proceedings will not be irregular 
morel} because the accused was not given an opportunilj* of substan 
tiating tbc case— 7 CAL 208 7 MAD JOJ 4 MJ, 18‘’ 

OBDFIl UNDER THIS SECTION — An order under this Section 
mu t specify the person alleged to have committed the offence Where 
a District Judge, being of opinion that the forgers of a document 
prolueed before Inm was committed either bv the plaintiff or bj 
the defendant, sent both of them to the nearest first class Magistrate 
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so that the guiltt partj might he proceeded against, it was held that 
the order ille„il and must he set aside in revision — 190o P L R 
163 

The order must speci/y the offence committed — 8 SLR 179 V 
District Magistrate passed an order directing prosecution for per 
jury or in the alternative for an offence under Sec 182 I P C It 
was held that the option of that kind was not an order at all and 
therefore not valid — 2o ALL 234 If the oftence is perjury, the Cou’^t 
directing prosecution should specify the false statement in regard tj 
nhich prosecution is directed, if tlie oflFeuce is in respect of a forged 
document the Court should mention the forged portion of the doca 
ment Omission to specifj these particulars amounts to a material 
irregulantv calling foi interference of the High Court in revision — 
3b \TL 69o 4 P L M 44 

An order under this section should disclose the materials upon 
uh ch it IS based such an order is a judicial ordei if it does not show 
the basis upon whi-'h it uas passed it is liable to be set aside u 
rev Sion bv the High Court— 1 P L T 737 

\ Magistrate is competent under Sec 250 to order the complain 
ant to paj compensation to the accused and also to direct the prose 
cution of the complainant for bringing a false charge — 21 MAD 23’’, 
27 M4D 69, 30 CAL 123 10 S L R 162 (Contra— 26 CAL 181, 
22 CAL 588) But the tno ordeis must be simultaneous where the 
Magistrate ordered the complainant to pay compensation to the 
accused under Sec 250 nnd three weeks later he passell an order 
directing the issue of notice to the complainant to shew cause whv 
he should not be piosecnted for an offence under Sec 211 I P C 
it- was held tint this Htter order was not proper under IHe circuin 
stances— 20 Cr L J 226 (PAT) 

An order under tins section which merelj directs the pro'>ecutiol 
of the accused but omits to direct the accused to he tuJ en lefote ih 
Ttrsl Class Maqisfiate was held to lie at most an irreguHritv cured 
b> section 537 (h) of this Code — 37 MAD 317 But it would not he 
so now because Clause (b) of section 507 Ins been omitted br tbo 
Amendment Act of 1923 

Courf ninnut itself try tie c ise — Mbero a Court is informed tint 
an ofTtiuc referred to in sectnm l‘)i ha-, Ken (oiiiniittcd 1\ rirtnin 
persons 111 coiiiicdioii witli lortniii prixet dings of tlic Court, jt 
emnot itself try tbo tliarge and rniuid those persons The Court 
should Iiaie jirocccdcd under sedKiii 176 The trial In llic Court 
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itself IS irregular, and such irrcgulantj is not cured by section 637 
—18 Cr. L J. 9C9 (OUDH). 

Kffeci of rcieisal of the oriler tUiecting pio^eention — Tf an order 
under section 476 (1) directing inquiry by a Magistrate of the First 
Class IS set aside, it is just and proper that proceedings under sub- 
section (2)’ before that Magistrate must also cease, the Magistrate 
cannot proceed uith the enquiry any further — 6 L B H 49. Thus, 
trliere in a suit on a registered bond alleged to have been executed 
by the defendant, the Munsill held that the bond uas genuine, and 
directed tlie prosecution of the defendant, who had denied the execu- 
tion of the bond, for an offence under section 193 I P. C. and sent 
the defendant to the nearest First Class Magistrate to be tried for 
tbe offence, but on appeal the judgment of the "Munsiff was reversed 
by tbe Sub Judge Tvho lichl that tlie bond was not genuine and that 
tbe defendant had not executed it, it was held that the result of tlio 
judgment of the Appellate Court must be tahen to bo that the order 
for the prosecution of the defendant was not maintainable and that 
the inquiry into the case of the defendant by the First Class Magis- 
trate must 1)0 stopped and should proceed no further, and that if tho 
defendant had l>ccn coiiMcted by the Magistrate the convic- 
tion will he ‘•et aside h\ the High Court although the defen- 
dant did not n]o\e the High Court to quash the proceedings 
taheii against him — 12 C M' K 1 But wliere a Magistrate 
dismissed a complaint and directed prosecution of the complain- 
ant, under this section, and the Sessions Judge directed further 
inquirr setting aside the order of dismissal but no order 

iH if^pert nf the order of pnurrutlan, it was held tliat the order 
•of prosecution remained good until it was quashed and the Magistrate 
to whom the case was «eiit was competent to continue tho inquiry — 21 

L J 795 

FIRST CLASS MAOISTRATE — Under the old section the Court 
before which an offence was committed had to send the caso for 
uujwiTN or trial to the afurrsf 1 irst Cla^s Magistrate, and it was not 
iiece"ar\ that smh 5Jagi>tr.ite should he a Magistrate basing ;nri«- 
dicfioa 01 cr the offence The order making the transfer was of itself 
sufficient to confer jurisdiction on such Magistrate — 16 MAD 461; 
20 Cr L J 202 (P\T ) The power to send the case to the nearest 
Magistrate of the First Class was quite irrespective of the local 
jurisdiction of the Magistrate to whom the offender was forwarded; 
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section 177 in no nai curtailed the poner under this sfctiou — RataiilaF 
88 But in 1 S L II 84, honeser, it iras lield that the word 
‘ neaicst ’ nas niereh diiector^, it did not confer jurisdiction, and 
the Magistrate to uliom an accused liad to be sent under this section 
mu,t he a Magistrate having local juiisdiction over the offence 

To remove this conflict of opinion, it has non been oicpresslj laid 
doim that the Magistrate to whom the accused is to be sent must be 
a Jfagistrate having jiiitsilitiion, thus adopting the vien of tli** 
Sind case 

This section authorises the Court to send the accused to the 
Tir^t Class Magistrate, it does not permit the Court to commit him 
■to the Sitssions — 3 BOM L B 185 

The Court should specify the ^lagisfiafp to whom the case is sent; 
an order that the case bo sent to the Afagisterial authorities for 
investigation is not sufficient— 4 N W P H C B 86 

POWER or THE MAGISTRATE — Tlie Magistrate to whom the 
case IS sent under this section roust proceed according to Ian, and 
dispose of the case— 7 B H C R 29, 26 BOM 785, 81 CAL 664 
Ho cannot refuse to take cognizance of the offence— 13 BOM 109, and 
ciPnot return tlie case to tlie Court vvhicU sent it— 12 W R 41 
The Magistrate receiving a case under section 476 cannot act 
under section 202 The latter section enables a Magistrate u/io >t 
nof satisfied as to the inith of the complaint to postpone the issue 
ol process and to direct a local investigation Non section 470 
presupposes that the Court (Civil, Criminal or Revenue) making the 
leferenco to the Magistrate must be of opinion that there is ground 
for inquiry into the ofTence m respect of which the case is sent to the- 
Magistrate This shows that section 476 precludes the application 
of section 202, and that there can be no room for the investigation 
which IS contemplated bj that section — 21 Cr L J 310 (NAG) 

The expression * proceed according to law ’ in sub section (2) 
leciiircs the Jfagistrato receiving the reference to proceed uiul’r 
chapters XVIII to XXI of tlic Code according to tlie nature of the 
offence supposed to have been committed Chapter XVII Ins of course 
no application, m as much as the accused must iiccessarilj appear 
liefort the receiving "Magistrate os a cuiiseciiietu c of the refer'^nce 
Itself— 21 Cr. L J 310 

Tlie Magistrate to whom a case has been sent is competetfl |o 
discharge the accused under section 253 if in liis opinion the evidence- 
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ncAiiivt tlio flcfti'rd not »iinicici)t to narrAnt o committal to the 
Court of So<*ioii— 5 It n C It 1 

If the order under tliM (section m made without jtirndictioii, th" 
Mnci«trato is competent to dismiss the complaint — (1011) 2 JI 
N -Itl The Macistrate wliilc dismissiitf; the case and ncfHiittinK tlio 
accused cannot direct compensation to f*c paid to the accused Thus 
where the decree holder complained to the CiTil Court of obstruction 
In the jndcmcntnlcHor, wliereupon proceedings were directed against 
tlic judgment-debtor under tins section, and after tbc trial and 
acquittal of tlie accused tbe Magistrate directed tbc decree holder to 
pas compensation it was held that the order was not valid, since 
the decree holder was not the complainant The real complainant was 
the Ciril Court winch direclesi the prosecution of the accused — 11 

BO’M L R lIGG 

The Magistrate is competent to proceed against persons not 
named in the order of the Omrt directing the prosecution under this 
section The Code provides for taking cognisance of offences and not 
offenders and a Magistrate who lias Icgollx taken cogiiirjiic-e of an 
offence on an order under section 47C has jurisdiction to proceed 
against anv one wlio mas be proved hr the evidence to lie concerned 
in the offence whether he was mentioned in the order or not— 21 
C M N 9o0 1D17 P R 31 43 DOM 300 

LIMIT 01 TIMF ion TtIvLNG VCTION —This ^’(tlon 
does not limit the time witiiiii which oction should Ic taken, an I 
there is no legal necessiti to proceed under this section jm- 

meJiatclv after the original trial or proceedings — 10 \ L ,1 
819 7 S I R 187 1910 P R 29 19 Cr L J 931 5 

0 1 J 022 20 Cr L J 274 (P\T) But still it is desirable that 

an order under tins section should be made cither at the close of the 
proceeding or so sboctU tUcreafter that it mas be rcasonablv said 
that the order is part of the proceeding— 31 MtD 14i> 20 Cr L J 
181, 20 Cr L J 280 1910 P M R 53, 18 Cr L J 331 (BCR j, 
32 M^D 49 42 iD 422 If the tlagistrate thinks tliat action 

ought to be taken under this section he ouglit to pass such order as 
cans as possible (and not delaied bv several months) after the ter- 
mination of tlie original case — 10 C\L 444 33 4LL 095 \ dela\ 

of two montlis was considered too long — 18 Cr L J 331 In 20 Cr 
L J 220 (P tTf» V) a delaj of three weeks was held to he too much 
under the circumstances of the case In 43 ROM 390 it has been 
held however, that there is nothing in the wording of this section ♦(> 



1002 


THE CODE OP CRIMINAL PROCEDURE. [Sec. 476 


liolcl that ofiiccrs acting under it are hound to make their inquiry 
either in the actual course of the judicial proceedings, or so shortlj 
thereafter as to make it realh a continuation of those proceedings 

At the same time it bhould be noted that an order directing 
■prosecution should not be made too ently j e at a time nben the 
proceeding in ivhich the offence is committed is yet in a preliminary 
stage and evidence has not been fully brought before the Court — 
20 Cr L J 286 (C\L ) See notes ante under lieading “ Court should 
not take action pending trial of the case ” 

^^here an appeal is prefeired against the original case, tlie Court 
is justified 111 Halting till the disposal of the appeal before directing 
pro'^ecution under this section— 1916 P It 29 , J C L J JOi 16 

30M 729, G CAL 308 

AMiero pioceedings for directing a prosecution are commenced in 
the course of a judicial piocceding or so soon thereafter as to make 
the former substantially a continuation of the latter, the final order 
directing the prosecution mil not be \itnted by the fact that it nas 
passed more than a year afternards— 1919 M \\ N 112 Hut the 
Court Hill set aside an order directing a prosecution if it is passed 
so long, after the offence that the delas is oppressive or scandalous— 
Jhiil 

REMSION — I’oitcj of Sessions Juitge ~A Sessions Judge has 
310 power to interfere Hitb an order under section 476, nor mth a 
eomplaint under section 195 made b\ a Deputy Alagistrate — 23 MAD 
205, 31 CAL 42 If the Sessions Judge is of opinioh that the order 
should be set aside, he should refer the matter to the High Court — 
15 Cr L J IG (C\L ) 

Poiicr of High Couit — There is a conflict of opinion as to 
nhether the High Court is lompetent m the exercise of its rcvisioual 
poHcrs to interfere Hith in order of prosecution passed under this 
section In 26 POM 785, 4 BOM L It 618, 34 CAL 42, 21 MAD 
121, 20 C\Ii J19, 33 "NIAD 48, it has been held thit the High Court 
Ins such power in resision, wJiile the contrari new lias been held ni 
2 j AIVD 0^, 11 llOM 1<« 11 M^D in 10 ALL 80, Ratuihl 
€95 

Those who hoUl the latter skh base their decision on t\ic gronml 
-that the effect of the introduction of the words " as if upon coin- 
plamt made and recorded under section 200 " in the Code of 1893 
IS that till order tinder this section is merth a fimj/oiiif and not an 
onhr, and is therefore not subject to resision bs the High Court, see 
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2G AJ \1) 9B AMiereas the other mime's which are in faiour of the 
Hich Court’s power of jntcrfercnco are of opinion that the addition 
of those words in the section do not mean that the proceedings of 
the Court directing prosecution are to he taken merel 3 as a com- 
plaint and not as an order, sco 33 MAD <18, 21 MAD 121 

Ihit it is the intention of the Irfgishiiire tliat the order under 
this section is to be subject to revision, sec the Eeport of the Joint 
Coniniittee cited under heading *' Change ” above 

ll/ien ll\gh Court uitl tnter/ere and uhen not — Orders pur- 
porting to he made under this section are open to revision bj the 
High Court when they base boon made during proceedings held 
entirch witliout jurisdiction — 29 AfAD 100 AVhen the Lower Court 
Ins proceeded upon merely fanciful grounds or grounds so obviouslv 
wrong that it could not l>c said to ln\o formed a serious judicial 
opinion at all then the High Court will interfere anL set aside the 
order of tlie Court below— ALL 249, 25 DOAf L II 282, 10 >* 
L 11 177, but where tlio Lower Court has arriscd at a judicial opinion 
on substantial grounds and the order shows that tlio Court has acted 
svitli circumspection and mature deliberation, the order should not 
be interfered with merely because the High Court disagrees with tint 
opinion— 21 ALL 249, 4 A L J 803, 18 Cr L J 1015 (N*\G) 
Herisioii «liould lx* granted if there l>e sonic error of law, some irrc- 
gulurits some abuse or failure to exercise jurisdiction, and not simph 
because the Hcsisioiinl Court has formed a diiTcrcnt opinion from that 
of the Court below on the merits of the case — 1902 P It 18 AA’hcrc 
an nrd”r was made on msuiliricnt grounds and no further action was 
taken hs the Court for niori tliaii a sear it was hold that this w is 
n CISC III whidi the resiMOiinl powers of tlie High Court might 
proporls he txtni'cd and the order t-st aside — 21 A Tr IS 177 

Proceedings o! a f itil t vuit under this section cannot l>e in- 
terfertd with b\ a (rim»»of neiicli of tlie High Court m Ilevisiou 
The power of roMMoii under »^rction 435 is eonfined to the rcc-onls 
of infinor riiwiirinf courts Therefore when an ordei under this 
r-eetiou was passed hs a Cnil Court, the High Court ran interfere 
oiilv under f'Cctioii 1J5 of the CmiI Procedure Code— 10 CAL 477, 
8 C AV N 7\, 10 .N L H 21 (1915) T n H 3rJ Qr 83. 

ALL tni, 1(1 mu 1. T 13 21 O C 307 Pee al«o notes undfr 
♦ection 1^5 

Pimilarli, th* High Court has no jwirer in revisioi to interfere 
with an order pasvod l.r a Ilf renut Gmrt under this $e“tion, but an 
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tliat it ou^lit to b© tried by tU© Ili^h Court oi Court of 
Session, sucb Civil or Revenue Court may, instead of sending 
tlie ca''© under S 47G toa Mafyistrat© foi inqiiirj, itself com- 
plete the inquiry and commit or bold to bail llie accused 
person to tab© liis trial before ibe Higb Court oi Coint of 
Session, as tbe case maj be 

(2) Foi tlie purposes of an inquiry under tins tjection 
the Civil or Revenue Court mw ^ * eveicise all the powers 
of a Magistiate, and its pioceedings in snob inqiiirv shall be 
( onducted as neail'v as maj be in accordance witb tbe pro- 
■\isions of Chapter XVIII and of Chapter XXXIII in ca^es 
vhcie that Chapter applies and shall be deemed to have 
been held bj a Magistrate 

CHANGE — The words “ Subject to the pioTisions of section 
443’ have been omitted after the word “mav,’ and the italicised 
words have been added by the Criminal Law Amendment Act 1923 
Vs a result of this Amendment, this section has been made applicable 
to European British subjects 

SECTIONS 476 AND 478 — This section should be read as 
alternative to section 476 and not supplementarv to it The procedure 
prescribed bj this section viz , of completing the investigation and 
(onmitting the accused is onlv alternative to S 47G (see the words 
* instead of sending the case under section 476 ’) and therefore if 
the iccused who had been sent b\ the Civil Court to the First Class 
^rngistnte under section 476, has been discharged bv the Magistrate, 
the Civil Court has no power to revive the case against tho atensed, 
Tijd adopt the procedure pre«crihe»| hi this section — R'ftTiilal 959 

This section deals with a moie extended class of cases than 
section 476 and covers eases m winch anv Court whether civil or 
rdiHue whether possessing power ol committal or not jna\ tahe 
oction and commit for trial — 4 BOM 287 Section 170 increlj lays 
down the procedure that mas bo followed in certain eases and does 
not innfer niv new jmisdiction on a Court fiiat section docs not 
h\ itself gi\( to the Civil Court the poweis of a committal in the 
case-, roforred to in that section and that is win section 178 has been 
ennetod — Jhi<t 

SCOPr — ^Tho power of a Ciiil Court to tonfmit a case to the 
‘5(’v ions IS limited to cases triable excinsisol' In (he Court of Sc 
and to such cases onU when the offence charged lias Icon rominitfcd 
bcf< ri the Ci\ d Court itscU — I llO't 2'‘7 
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Tins section, like section 176, must l»e taken ns siipplomcntarv 
t-) section 1D5 m tins sense tliat the Court can direct committal under 
section 478 for an oBence referred to under section 195 only when 
sHc’i offence Ins been committed under the circumstances mentioned 
m section 195 And therefore a Cinl Court cannot direct committal 
for offences under sections 463 and 471 I P. C. unless the documents 
hare been { 7 iien in eiii/encr, as mentioned in clause (c) of section 195. 
If the documents haie been merelr put in court hut not Riven in 
evidence, section 195 cannot apph, and section 478 also will not 
apph~15 MVD 221 Hut m 22 C\L 1001 and 40 ALL IIG it has 
been held that the uords “am such offence” m this section simple 
mean an offence referred to lU section I9> and not an offence qualified 
b\ the circumstances mentioned iii section 195 See this subject fuDy 
discussed under section 470 under headiiiR “ Section 470 supplemen- 
tars to section 195 ” 

rRELnriNAlU l^QC.'IRY —A Cifd Court has no power to 
order the commitment of persons for offences referred to in section 
195, without holdinR the prchminorv enquire required bv tins sectioy 
—22 \y R 52 

PROCKDrUK — The procedure referred to in sub-section (2) e 17 , 
the procedure of chapter XVIlf must be followed as nearh as possible 
Mhere notices were issued to the persons coneerned and after record- 
ing very brief statements of the accused, cliarge-sheets were drawn 
up and commitment order passed witlmut esiamining any of the 
uitnesses and without the charge Wing explained to the accused, >t 
was hold that the Court not lias mg followed the procedure as laid 
down 111 Ch Xl III the order w.as illegal — 40 \LL 32 

REVISION — Thougli certain Magisterial powers base been 
given to the Cud Court under this section for the purpose of inves- 
tigating cases of contempt of Court it still remains while exercising 
those powers a Cud Court and is not an ‘ inferior Criminal Court ' 
within the meaning of section 435 It is not therefore amenable to 
the jurisdiction of the Sessions Judge Tlie Sessions Judge therefore 
lias no power to revise the proceedings of the Cud Court — .5 31. L 
J 22G 

479i When anr such commitment is made In a Civil 

Procd.Te nf c„,l ■‘end 

^ or Rcienuc Court 111 the rliarfre with tlie order of eonimit- 
Kuc I cases mcnt and the record of the case to the 

Piesidency ilaffistrate. District Magistrate or other Magis- 
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■tKvte autlioiized to commit for tiial, and sucli llagistiate shall 
bnng the case before the High Court oi Conifc of Session, ''s 
the ca‘5e luaj be, togethei with the witne'ises for tlie pio^e- 
cution and defence 

480 . (1) "When any such offence as is described in S 

„ 175, S 178, S 179, S 180 or S 228 of 

cases^o^^contemiit^*^^^'" Indian Penal Code is committed m 
the Mew or piesence of anj Civil, Cri- 
iniiial 01 Reienue Couit, the Couit ina\ cause tlie oftendei 
* * to be detained in custody and at anj time befoie 
tlie using of the Couit on the fame day maj, if it thinks fit, 
take cognizance of the offence and sentence the offender to 
fine not exceeding two Iiundied rupees, and in default of 
pajment, to simple impnsonment foi a term \\hich maj extend 
to one month unless such fine he sooner paid 

(2) K'othing in S 20 -rl or tn chapter X^Xlll shall 
bo deemed td applj to pioceedings undei tins section 

CHANGE —The words “ nlictlier lie is a European British Sub 
]ect or not ” have been omitted in subsection (1), and the words “ se'’* 
tKin 29\ or in Ciupter XWIII ” have been substituted for the uorib 
“section 443 or 414,” by the Criminal Law Amendment Act, 1923 
SCOPE — This section and the next deal with uhat is knoTin m 
rngiish la« as direct contempt that is contempt committed in th<* 
Mcw or presence of the Court Ihe High Court has got greater 

poi\ers (not bj virtue of tins Code or the Peml Code, but by vntue 
of the common law of England) to punish for contempts committed 
<»n< of Couit, eg, comments on proceedings iicndmg in the High 
Court — 10 CAL lOO P C (Stitemlrn Xatft lianpi/ffi'a ense) See aho 
11 BOM L R 211 and 15 C A\ N 771 

But the High Court cannot punish for contempts of subordinate 
courts Though the High Court is n Court of Record and tlimigh it 
exercises powers of supennlcndcncc over Vlofassil courts, and though 
tlie Mofassil courts are subject to the appelHto and rcvisional juris, 
diction of the High Court, that court has no power to punish for 
contempts of AInfnssil courts — 11 C\L 173 S B (3 ]} rutrifa case), 
dissenting from 21 M L J M2 (F B ) 

APPLTCITION or SPCTION — ^This Kcctioii empowers a "Mag 
ihlrate to deal with the ncciisod only when he is shown to have 
romniittcd one c)f the offences enumerated in tins s.cction — 5 M L 
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loon 


TI »• rTftro jf f'oiit<-TTi|>t !"» VToft* * jnclKiat 

pr«<-»^lirc in onl'-r to rnnn* tinier llii« »<^tion (n in^ntrr It r 
'I nci'trale into n « f ! rrsrli of peani» m nnlrr to a*fTrt*in trliptlicr 
1 1' »l onl J m*J.p A report to hit oFftal •niK'fior ah 1 to »Ati*fT Iitrn«oIf 
»} ttl ff I e »)inijl I Aft tin I«T •crlion i» not a |ti IkhI proeynNlmc, 
an’ A ptr^^n l>oJiatinc in»olrrjtIt In tir MacKlfAtr in •ikIi prorerdinj: 
rannoi 1*0 prr*<To<Ii^l acain^t nn Ur tin* •'rtiori— 2 Wnr fo' 

Tlx' tifrnrr rmi*l 1*o rorntnitlM in (!io notr and prr»enct* of llm 
Cot r1 to altrarl tlr prnTi»»on« of tin* ‘ertion TIio plaintitl in a 
»tiil tra« tJ<rr<ir*l to apj»Tar tntli rrrlAin arontint Iionk* m a »ponf<*<I 
flUo and t'tc I'i» tUt^witi n licforT a ‘'malJ <*an»j* (‘otirf fAiItnc wliirh 
tfo •tilt nax to Ix” d'Yitloil acaiRxt him TI «* { laintifT di J rnt nppfir 
a» dirrrtrd an 1 tl c \Iiin»i(T eatjo.1 upon I im to •lintr ratno trhr lie 
ahotilj rint ho f nrJ for di»o!>r«JienrT Caii«o nn< *liotrn hf a p<*titioit 
hilt thorn wax no apjnranet' and ho wax finml for mijtcmpt of Court- 
It wax IcIJ tint tlio ra'o did not mme timlfr ihix xoctioii and thert* 
TAX no olTenr*' mninnttttl in th«» ticw «>r i>rr»pnrT of the Court and 
the order wax tlerfforo nitfniit |iir«» Iielinn— 21 C \\ N '1®*^ 

C0^T^MPT — \ii appliration for tran»fer from n pirtinilar 
Court on the crniintl of prohnlU mixoarriace t>f jnxtieo i« not contempt 
of that Court— 1*^ I' It II, 40 IIOM on ('^rC) Trcn if in aucli 
an -If plication the acni'cd tixex certain tmliappx remarkx eoneerninc 
lie ^laRMtritc from nhoxc Court the eaxe ix xonslit to he tran'fcrrcd, 
It raiinnt I>o |irexiintc*l that the amixc«I intcmlcil to nixuU the Court- 
s'* ML 2“! !*■ \ M Nil" (\ liking mtli rrrakmc xhoex near 
til Court riN in docs ii<it >/ • > t 4<'nd to the rtoii liixion that (h^ 
nf<n»cd nitCTidcJ t<» iiixiilt or interrupt the Court in its nttrk— o M 
I, T 2*^ I’rxTarintniii lix a nitnc'-> max tlioii,.h it dies not necos- 
sarih, nmoniit to mntiinpt of Court — In II H C It CD See aUo 
}-> X It 5 4 15 II C It 0 I n U C It r Mi irrcloxnnt 

rpH tion put Ix a pleader to a witness cannot nnioiint to contempt, 
tl ouch a pcrxi-itcnce in xcTatJoiis or irrclexant question after warninR 
nmoiiiit to contempt — 1607 P It II But cierx littlo insist- 
ence on the part of i pleader in tlio conduct of his case should not bo 
turned into an •uc'ision for a criminal trial unless the pleader's 
coniloct Is fio e'enrix xexatious as to lead to an infercneo tint his 
intention is to interrupt or insult tlio Court — C B0^^ L B o^ll, lo 
X II 02, 10 C N* 1002 Anx tnrial incident such as laugh or 
hexitatioii in speaking is not a contempt — I MUCH 140 V 
witness who haxing a document in Iiis possession will not proclueo it 
64 
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IS guiltj of contempt, nnt! can be dealt "ith under this section — 12 
BOM 63 An accused i\ho in the course of his statement under 
section 342 calls the Judge a ‘prejudiced Judge’ and being called 
upon hj the Judge to withdraw the remarl lefuses to do so is guilty it 
contempt, and can be proceeded against under this section- — 16 BOM 
973 

comment on a pending case if it has or maj haie the effect 
of prejudicing the fair trial of an accused person, amounts to a con 
tempt of Court — 14 BOAI L R 231 An article in a newspaper 
refaecting on the partj to a suit more especiallj when he is under 
cross examination, is a contempt of Court— 15 C W ^ 771 But 

sneh contempts can be punished only hy the High Court See 
‘ Scope ’ above 

BErORE The rising or the court —The provisions of 
this section must be applied then and there, or at aiij rate before 
the rising of the Court, in whose view or presence a contempt has 
bpen committed, if it considers that it can be properly and adequateh 
dealt with under this Bection Therefore, where a Magistrate, 
whose presence a contempt was committed after talcing cognizance 
of the matter postponed passing final orders in order to afford the 
accused an opportunity of showing cause why such order should not 
be passed and eventually fined him several dojs after, it was held 
that the procedure adopted by tbe Magistrate was irregular, and that 
the procedure would hare been to detain the accused and to deal 
With the matter at once or before rising— 11 ^VLL 361 But rising 
for a short time m the middle of the day (for luncheon) docs not 
amount to rising of the Court for the day — 46 BOM 973 (979) 

riNE or Rs 200 — Mhere the Court deals with the offence cf 
contempt of Court under this section, it cannot pass tho sentence 
prescrilioil b^ section 228 1 P C hut should under this section liiuit 
the punishment to Rs 200/- with imprisonment m default for 30 
da's — 2 Ilcir 603 If it considers the fine of Rs 200/ too light i 
‘entente for the offence, it ouglit to refer the case under section 482 
to some coini otont “Magistrate — ^JO A\ II 17 , 6 M 11 C R APP IG 
A aiibn/onfjcc sontonce of jmprivoiimcnt cannot ho passed inidor 
this section m a case under section 228 I T C — 10 M R 17 The 
iinprisoiiniont will l>e onl\ in default of fine 

\pri VL --\nj order Ij n Sessions Judge under section 22'^ 

I P C imposing a fine on n person for intentional insult to tho 
Judge whtu bitting m a stage of judicial proceeding amounts to 
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Inal, tlionpli b\ a sunmiarj mode, and in tlicrefore appealable— 1 Jf.' 
II C R 146 

\ Sessions Judge emiiot refu<e to bear an appeal against an 
order under this section, becnnso in his opinion the matter is a mere 
tnfie He is bound to hear the appeal and crime to a finding whether 
the rronviction is legal or not — Rataninl 978 

481* (1) III etei'j spcli f.i*e tlic rouit sliall record the 
fs <oii‘litutiiip tlio offence, trith tho 
Record III sneli eaves sfateiiieiit (if .uij ) made hj tJiD offendci, 
.is well a** the finding; and seiitenre 

(2) If tho rffeiuo IS undei S 228 of the Indian Penal 
Code, the lecoid shall show the iiaturo and stage of the judicial 
luw eediiig in which the (’ourt intcmiptod oi insulted Was 
sitting, and tho natuie ot the interruption oi insult 

SUBSECTION (1) Cnininal Court inflicting a fin© for 
contempt of Court should spceificallj record its reasons, and the facts 
constituting tho contempt, with anj statements the offender may 
make, as well as the finding and sontenco— 4 AI H C U 229 Tlio 
directions contained in this section are mandatory, and the ommion 
to record the particulars as directed by the section is fatal to tho 
proceedings — 10 C \V N 1062 

SUBSECTION (2) — Rhero a person is charged with an offence 
under section 228 I P C the record convicting him must show tho 
stag© of judicial proceeding interrupted and the evidence must 
establish that such interruption was intentional Emission tp do so s 
a sital irregularity in procedure not curable t\ vcftion 517 of this 
Coje— 15 Cl E J 521 (MAD) 1880 P 11 }0 

482. (1) If the Court in aiij ca'e foiisicloi'' that a pci- 


, , son accused of am of the ofteiites le- 

Procedure where 

Court considers that feiieiltoinb 4^0 and committed in ifs 
dS't ^rth‘’iind°r S° ‘‘Imulil lio linpn^oiiei) 

480^ othciwise than m default of pajment 

of fine, or that a fine exceeding two hundred nipces should he 
imposed upon him, or such Court is foi an\ othei reason of 
opinion tliat the case should not he di'Jjiosed of under S. 480, 
such Court, after recording the facts constituting the offenco 
and the statement of the accu'-ed as heieinbefoie provided, 
may forward the case to a ifagisfrate haWng jurisdiction to 
fiy the same, and maj rcquiie secunfy to he given foi tho 
appearance of such accused person before such Ifagistrate, or 
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IS guilty of contempt, and can be dealt aith under this section — 12 
BOAI 63 An accused who in the course of liis statement under 
section 342 calls the Judge a ‘ prejudiced Judge ’ and being called 
upon h^ the Judge to withdraw the remark lefuses to do so, is guiltj if 
contempt, and can he proceeded against under this section — 46 BOAT 
073 

A comment on a pending ease if it has or maj have the effect 
of prejudicing the fair trial of an accused person, amounts to a con 
tempt of Court — 14 BOAf L R 23J An article in a newspaper 
reflecting on the partj to a suit, more especiallj when he is under 
cross examination, is a contempt of Court — 15 C AV Is 771 But 
such contempts can he punished only by the High Court See 
“ Scope ” above 

BEFORE THE RISING OF THE COURT —The provisions of 
this section must be applied then and there, or at auj rate before 
the rising of the Court, in whose view or presence a contempt has 
b^en committed, if it considers that it can be properly and adequateh 
dealt with under this section Therefore, where a Magistrate, i 
whose presence a contempt was committed, after taking cognizance 
of the matter postponed passing final orders in order to afford the 
accused an opportunity of showing cause why such order should not 
he passed, and eventually fined lum several dajs after, it was held 
that tho procedure adopted by the Magistrate was irregular, and that 
the procedure would hate been to detain the accused and to deal 
with the matter at once or before rising — 11 ALL 361 But rising 
for a short time iii the middle of the day (for luncheon) does not 
amount to rising of tho Court for tho day — 46 BOM 973 (97D) 

rilsL or Rs 200 — AMiere the Court deals with tho offence cf 
contempt of Court under this section, it cannot pass the sentence 
prcscriliod In section 228 I T C but should under tins section limit 
the punishment to Rs 200/ with impnsontnent in default for ?0 
dass — 2 A\eir 603 If it considers tho fino of Rs 200/- too light a 
hciitcncc for the offence, it ought to refer the case under section 482 
to some competent Alagistratc — ^10 A\ R 47, C M II C R APR 10 
A siiOs/ontiiP sentence of imprisoumcnt cannot he passed under 
this section in a case under section 228 I P C — 10 A\ R 47 Tlio 
nnprisonmciit will he onli m default of fine 

APPI \L — \n> order H a Sessions Judge under section 
I P C imposing a fine on n person for intentional insult to tho 
Judge when bitting in a stage of judicial proceeding, aiuounts to 
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iriil tl oticli l<r a MimrnarT mo'Ip, *ntl i« llirrcfofp apppalaltp— I 31# 
It C It 140 

w*»«»oTi» Jjjilcp cannot »rfu»p to Jirar an appcil acain<t an 
«’nlcr iin'l'T tin* khIioh, in lii« <pttiioii the matter is a mere 

tnfe Hr i< to Iirar thr apprat and n>mr to a findin;; srbetber 

the mniirtion is local or not — Italanlai 

481. (I) In '»tn li tlir (oiirt ^Inll record flic 

f.«i i«?n*liltttin(,’ tijo ofTcncc, tvitli tlio 
Iter, nl III mrli ra-.*-* ..t.ilrnioill tif .inj ) imde I'} till' oCFcndrr, 
-I' well O'- tlic finding uimI Mulnm* 

(’Jt If 111! » notii ( 1 “ mill* r S of ill** Indnn INmiiI 
(*o<lr, Iho nrd “Inll 'Iiow tin* ti itnn* iind ik’c of tlie Jiidii iai 
Jinx n'dinj* in nliiili tlu* (‘mirl intpmiptcd nr insultrd tra** 
*it}in*r. .ind tin* nituu* «if il>e mfemiption or insult 

•'I INfCTlON il) — \ Criminal Court inflicting a fine for 
ronlrmpt oI Court i-ticcificalU record its ron‘on«, and tlie facta 

constitiitmc tlie roiiteni|it, with ans atalemcnts the ofTintler nla^ 
tsako, ns well as the findtiifj and i-cntcnro— t M H C It The 

directions isintaiiinl in this section arc mandatory, and tlio omission 
to recsird (he pirticulars as directed !•; tlie tcction is fatal to the 
procecdiiiKs—lU C W N 1002 

&L IWUn'lOIs (2) — 3\lierc a person is charged mtli an ollmco 
under section 229 I I’ C the record coinicting him must alion the 
"tage of judicial proceeding interrupte<I and tlie csidonro must 
Cstihlish that such interruption was intentional Omission b* do so ^ 
A sital irrogularitj in pr«K-s*dtirc not curahle Is s»<tioii >17 of this 
Cole— I'j Cr 1. J oillAIVUI I* It ib 


482. (1) If the Court in aii\ case joiisnleis that a pei- 

„ , , son nicused of mu of the otteiues je- 

I’roccdiirc ss h e r e . 

Coutt cejns.edcr^ that Unetl to m S -tMl stud eoiuiuitted lU it's 

dSt “.ut'l!'’ .inJ°r s' I'l! ilnl>n'Oiie(l 

■4bO^ otherwise than in def.uilt of lu.Mnent 

of fine, or that a fine exccedin" two Imiidi'ed nipees 'should be 
imposed upon, him, or such Court is fox an\ other re\sou of 
opinion that the case should not he disposed of under S dSO, 
€uch Court, after recording the facts constitutiiijj tlie offence 
and tho statement of the accused as liereinbefore proMded. 
may forward the case to a iTiffistmte ha^^ng■ jun'^diction to 
try the same, and may requiie «eeuritj to he g^iven foi the 
appearalice of such accused person befoie =uch Magistrate, or 



1012 THE CODE OF CRIMINAL PROCEDURE. [Sec 4S3. 


it sufficient secuiitj is not gnen, ?liaU forwaicl such person 
I'l custody to such Magistrate. 

(2) The Magistrate, to whom anj case is forwarded 
under this section, shall proceed to hear the complaint against 
the accused peison in maniiei hereinbefoie provided. 

SECTIONS 480, 483 ■ — Under section 480 tlie Jtagistrate can 
award a fine up to Rs 2(X>, or a sentence of imprisonment iii default 
of pasment of fine If, however the Magistrate considers that a 
5u?)ifonfvtc sentence of imprisonment or a heavier fine is demanded 
hv the oircumstaii'^es of the ease, lie ought to commit the case to 
another Jfagistrate — 6 M H C R APP 16, 10 M'. R 47 

Section 483 need not he read along with section 480, and section 
432 does not require a JIagistrate to draw up proceedinps on the 
same day that the offence is committed— 35 CAL 161. 

PROCEDURE — If a Court considers a substantive sentence of 
imprisonment necessarv, it should record a statement of tlie facts 
constituting the contempt and the statement of the accused and 
forward the case to another Magistrate— 11 R 45 

.Sfn/cmenf of occvicd —A Barrister in the course of the trial of 
a casein which he was the compHinant, used insulting language to 
the Suh-Magistrato Tlie Magistrate then recorded proceedings re- 
quired h\ this section hut failed to tahe anj statement from the 
atcused evplanatoiv of his condurt, as the accused left the Coiiit at 
once It was licld that the omission to tahfe such statement was not 
fatal to the proceedings, and the case ought not to he dismissed on 
that ground — 2 '\^eIr GO I 

483i AVliou tlic TjOi»iI Govointnent so iliiects, .im- 
Mheii Registrar or Hegi^tiar oi aiij Sub-Ilegistiai upiioiut- 
Snh Registrar to he g^i the IniluiU Rpg^istratlOU Act, 

(leeintu i Civil C-oiirt , 

within S'. 4t(iaiid 181’ 1008, sl»,iU ho donned to lie a Cnil 

Comt witliui the menmn" of Ss 4vS0 nnd 483. 

\ Registrar or Suh-Registrnr miv he doomed to he a Court onlv 
fnr the purpo'is of sections 180 and 182, and it cannot ho implied 
tint he IS to he considered n Court for nrdinarv purposes V 
provision that a partmilnr olfiter niav for a particular purpose l>o 
chenied n Court does not warrant the cvUiision of that jirovision so 
ns hv iiifereiite to produce a group of rules in (oiiflut with the 
{♦(rcral svsttui A proiision siuli ns that fontaiiied in tins settinii 
i. nil exrri'ftnn on the goturnl svstein siuli an evceptioiinl pro- 



S 48«1,485 ]THE CODF OF CRIMINAL PROCEDURE. 


1013 


Tision should not dranii out into all its logical consequences — 12 
BOAI 3G 

484. AVhen iinj Comt li.is tnulei S 480 oi S 482 

^ , r «• , .ulniilgeil an «*ienclpi to punisliiiipnt 

Discharge of offender ' , -.. ,, 1 . 

on submission or oi foinaided linn to a Mapri'-trite foi 
='P'’’»S' tll.ll f.ll ll-tu “iiio- oi oinitlinpr to do 

aiutlnng vlnili ho n i" lanlullj lequned to do, oi foi niij 
intentional insult oi iiitenuptioii, the Couit ina>, in its dis- 
cietion, dischaijje tlie oftendei oi lemit the punishment on 
his submission to the mdei oi ieq«i«ition of such Court, or 
on apoloffj honi" made to its satisfaction 

roiirr of Ilujh ('oiirl to tnterfetc — \ pleader w.as tried and 
punished for contempt In n Miinsiff for having used certain nords 
wlimh the latter thought to be derogators to his position The pleader 
gave an assurance that the words in question had no reference to the 
Court, but the Munsiff declined to accept the assurance The District 
Judge refused to interfere on appeal h\ the pleader The Higli 
•Court on revision directed the Munsiff to consider whether it was 
not a case in which he himself should take action under section 484 
of tne Code Upon the ^^unslff deehmng to do so because the pleader 
had not withdraw n the words m question the High Court held that 
the assurance given bs the pleader should be taken to be sufficient, 
and remitted the punishment— 11 A L J 9o5 

Discharge on submission oi apology — Too much notice should not 
be taken of a hasty language used b\ rustic litigants during a moment 
of excitement, without anj serious intention of insulting the Court 
the ofToiulcr offers an npologj or adopts a submi'ssne attitude, an 
-admonition h\ the Court or at the most a petty fine, would bo sufficient 
—1912 P tv 11 2J 

485. If aiij nitue-s oi pei'-on called to pioduce a dotu- 

Impr.sonmct o r “ Criminal Court 

''oniniittnl of person re- lefu'e"* to answer such questions as aio 
fusing to answer or < ^ i . •, •, 

produce document ptoduce anj document 

OI tiling in his po"-ession. oi power 
which the Court rcquiies. him to produce, and does not offer 
any reasonable e\cu«e for ‘«iich lefucal, such Couit may, for 
rea'-oiiN to be leiinded in wilting, •^entenre him to simple 
impnvoiiment, oi b\ nniianf undei the hand of the pie-.id- 
ing Magisti-ate or Judge commit him to the custodi of an 
•officer of the Court for anj term not exceeding seven dns, 
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li sufficient seciuitj is not gneii, shall foiward such person 
I’j custody to such Magistrate 

(2) The Magistrate, to uliom anj case is forwarded 
under this section, shall pioceed to hear the complaint against 
the accused pei&on in manner liereiiibefoie provided 

SECTIONS 480 482 — Under section 480 the Magistrate can 
award a fine up to Rs 200, or a sentence of imprisonment m default 
of pa^meut of fine If, however th^ Magistrate considers that a 
tuh^fantive sentence of imprisonment or a heavier fine is demanded 
h^ the circamstau''es of the case he ought to commit the case to 
another Magistrate — 6 “M H C R \PP 16 10 IV R 47 

Section 482 need not be read along with section 480, and section 
482 does not require a Magistrate to draw up proceedinps on the 
same day that the offence is committed — 33 CAL 161 

PROOEDURF — If a Court considers a substantive sentence of 
imprisonment necessarj it should record a statement of the facts 
constituting the contempt and the statement of the accused and 
forward the case to another Magestiate — II tV R 49 

statement of aitused — A Barrister in the course of the trial of 
a c\se in which lie was the complainant used insulting language to 
the Sub Magistrate The Magistrate then recorded proceedings re 
quired bs this section but failed to tqke anj statement from the 
acc ised esplanatoij of his conduct as the accused left the Coiiit at 
once It was held tint the omission to take such statement was not 
fatal to the proceedings and the case ought not to be dismissed on 
that ground — 2 M cir 604 

483. M hen the Total Goieiuiueiit bO duects nn\ 
Mhen Ilegistrnr or HeRistiM oi ai\> Sub Kegistiai appoint- 
Sub Registrar to le gj-j the Intlinii Registmtion Act, 

doomed 1 Cod Court . ^ i i 

within l«)and 182 190S sli ill lie deemed to he i CiMl 

Coxut within the* meuning of Ss 480 nud 432 

A Registrar or Sub Rcgistnr mas be deemed to be a Court o'nlv 
for tbc pn^po•^ls of sections ISO and 182, and it caiuint bo implied 
tint be is to 1 ( consulcrcd w Court for ordmarj purposes \ 
provision that a particular oflicor ms\ for a particulsr purpose Ixs 
deemed a Court docs not warrant the c-stcnsion of that proiision so 
ns b\ iiiferciico to produce a group of rules in cniifiHt with the 
1 oral ssstcin V proiision such is that roiitaiiied in this s-'dinn 
js an txf rivKiirt <n the gciiirnl s\st m siiib nn exccptionnl pro- 
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Tision sliould not be drawn out into all Us logical consequences — 12 


BOM. 36. 

484. WIipii aiij Couit Iia*' undci S. dSO oi S. 482 

T, , f JT 1 .uljiulired an ofleiuloi to nunivliinent 
Discharge ot offender •* . i , -.r 

o n s n b m 1 s s i 0 n or or foinaided liiiu to a ala^istnite loi 
apologs. • io{u*-iug: oi ouiittin" to do 

aiiithing: mIiicIi lie na-- lawfnllj, lequiicd to do, oi foi aiij 
intentional insult or intemiption, the Couit may, in its dis- 
cretion, discliaifre the ofteiidei or lemit the punishment on 
his submission to tlie older oi lequisition of such Court, or 
on apologrj* being made to its satisfaction. 

J’oKcr o/ Jlifjh Court to mleifete — A. pleader was tried and 
punished for contempt by a Munsiff for having used certain words 
ivlnch the latter thought to be derogatory to his position The pleader 
ga\e an assurance that the words in question had no reference to the 
Court, but the MunsifF declined to accept tlie assurance The Distni-t 
Judge refused to interfere on appeal bj the pleader The High 
■Court on revision directed the Munsiff to consider whether it was 


not a case in which he himself sliould take action under section 484 
of the Code Upon tlie ^(unsiff declining to do so because the pleader 
liad not withdrawn the words in question, tlie High Court held that 
the assurance given by the pleader should be taken to be sufficient, 
and remitted tlie punishment — II A L J OSo 

Discharge on suhmuston ot apology —Too much notice should not 
be taken of a hastv language used bs rustic litigants during a moment 
of excitement, without ans serious intention of insulting the Court 
I' the offender offers an apoIog> or adopts a submissive attitude, an 
admonition by the Court or at the most a petty fine, would be sufficient 


—1912 P W H 23 

485. If gnj witne's oi peison called to pioduce a docu- 
ImpriTOnnient o r “ Criminal Conrt 

■'ommittal of person re- lefuses to answer sucli questions as aie 
fuving to answer or , . -t . •, ■, 

produce document P*“ him or to produce any document 

or thing in his possession or power 
•which the Court requiies him to produce, and does not offer 
^iny leasonable escuee foi such refusal, such Couit may, for 
lea'-ons to be leooided m wilting, sentence him to simple 
imjni'-oinnent, oi In waiiant undei tlie liand of the piesid- 
ing Magistrate or Judge commit him to the custody of an 
•ofBcer of the Coui-t for any teim not exceeding seven days. 
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RIGHT or CHILDREN TO MAINTENANCE —The child must 
be hoMi, no order can be passed under this section for the mamteu- 
ance of a foetus, when it is believed that a woman is pregnant Until 
it 1 $ born,, it can hardlj be regarded as a child — 3 N IV P H C E 
70, 2 I\eir 618 

The word ‘ child * m this section simpK means son or daughter 
Reference to age is purposelj omitted, the object being that an} son 
or daughter is entitled to maintenance so long as he or she is unable 
to maintain herself or himself — 1910 P IV R 28 In 37 MAD 565 
and 5 N L J 247, it has been held that the word ‘ child ’ means 
one nho lias not attained majoriU 

J ffjitxmutt child} en — A child born during the continuance of 
the form of marriage known as sambandham and prevalent among 
the ^a^ar communitj m Malabar, is entitled to maintenance under 
tins hection— 22 MID 246 22 MID 247 (Foot note) Children of a 
Alkali wife are legitimate and entitled to maintenance— 18 IV R 28 

lllcoiiimate chxldrcn — ^Aii order under this section may be passed 
for the maintenance of legitimate as well as illegitimate children 
The basis of an application for the maintenance of a child under this 
section IS the paternit} of the child irrespective of its Icgetimacv or 
illegitimacj— 16 CIL 781 But before an order for the maintenance 
of illegitimate children is passed, it must bo proved that the man 
against whom the woman proceeds was the father of the children — 18 
VLTj 107 I\ here maintenance is claimed for an illegitimate child 
from an alleged father it is not enough that the defendant maj 
have lieen the father but the .Magistrate must be able to find tint 
in ill reasonabilitv no one else can have heen- — 2 IVoir G2l The 
Magistrate is not justified in holding that the child was the child of 
the defendant on the ground of the similaritv of tlio features and 
the name of the child with tJiose of the defendant — 16 CAL 781 
Cl ddren m cuafody o/ mother — Illiero a inotlicr lias the custody 
of a child and has to nmintam liini she is entitled to claim mnin- 
tcnaiirc on his account — 2 Iloir CTO And tho father cannot refuse 
t» maintain liis chihlren on the ground that thev arc Jiving with 
their inothor — 8 HUH L T 131 If he wants to liavo them in his* 
rustocK ht must enforce his rights if nnv in the Civil Court — Ihl 
\ divorced wife is und< r the AtahoniineiHii law entitled to the rustodv 
of her children and the father is nc»t thcrcl v relieved of Ins linhilitv 
to maintain them — 6 IlOM L R 5.16, 19 M \T) IGI 
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Rut ttlicrc a cliild lind left its father and has chosen to lire iwtij 
its mother nlio is IcsdiiiR a life of adulters since she left her hushand, 
tic fatlior cannot he directed to pas an allowance to the child und^r 
this ccction — 2 Wetr 630 

Vn offer hs the father to inaintaiii Ins children if thos arc left 
with him docs not take awa\ the MaRistrotc s jurisdiction under this 
section to order him to pfls for their inaintenanee — lDO-3 L B R 
(Cr P C) 30 ronfni— 1017 P R 22, 1891 P R 18 where it was 
held that a father offerinc to mniiitaiu Ins children on condition 
that thos lisc with him ertunol Ik? said to refuse to maintain them, 
anu he cannot therefore he ordercil to pas for their maintenance 
} fjfct of o/ifeiifnt — OhliRitioii to maintain a child is a statiitorj 
ollication and parties cannot ismtrsct tliemsches out of it — L B R 
(1900 19021 126 The fntler C'limot disost himself of Jus liahilits to 
maintain lus child Is an ac’ceineiit witli Ins snfo — 2 Meir G-18 Tlie 
hnsuaRC of this section is iiieoiisistoiit witlt the capacits of a srife 
to make a contract ahsnlsitiR her hushand from his stitutors habilits 
— T B R (IDOj) 4o Rut It has I ecu held in 2 Weir 031, that 
ssherc the motlier of illesttimate eliildren renounced on their behalf 
ell future claims of niamteiiJueo hs a document on pasTnent of certain 
sum br the father the Magistrate was not competent to pass ans 
furslier order for maintenaiKO unless there was proof of fraud in the 
execution of the document or unless it is proved that there was 
a sslid subsequent oral agreement in supercession of the document 
\ compromise hs the Hwtu! guardim of a minor acting lonafidf 
for his benefit cannot be set iside eson at his instance except upon 
proof of fraud — 2 Meir 

But there can be no doul t that sslieii a compromise made hs the 
guardian of a minor does » >t xjipear to he for his benefit and it is 
rers Jikelv that Jie trould )ye JuatenaJIs injured bs a manifestlj- made 
qiiat® adjustment of liis muitteinnce cHim under tins 'cction the 
(omprcmise will not bind the minor nor ans one acting as guardian 
after the mother s death — IS^to P R 13 

‘tWRIE TO AUINTMN ITSFLP —The words ‘unable to 
maintain itself refer to tl e child «nd not to the srife — 10 BUR 
L R 166 

The father is liound to maintain the child esen though its 
mother roar bo able to maintain it The question as to the means 
of the mother is not to be taken into account, the true criterion s 
the inabilitr of the child to support itself — 7 BUR L T 34 The 

65 
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fact that the child beloiiRS to a aelltodo tamad does not relieve 
the father from his liability to maintain it — 25 M L J 355 The 
inability referred to in this section relates to the absence of sufficient 
jnatuuti of physical and mental development in the child rendering 
it in consequence unable to earn its living by its own efforts and 
does not lefer to inability through poverty or absence of all means — 
/hid But 111 39 MAT) 957 and 19 AtAD 461 it Ins been held that 
this section has no application to cases where the children are being 
nnintained by a tojitod uho is bound by law to maintain them The 
wo"ds ‘unable to maintain itself’ cannot lie confined to the tender 
age of the child but have slso reference to its financial position 
Therefore wheie there are enough funds to support the child in the 
tnfxmd to which it belongs it cannot be slid to be unable to main 
tain Itself— 37 M 1 3 361 

\ child who 18 desf and dumb and unable to maintain itself is 
Cl t tied to inaintcmnco e\en tliongli it may liave attained im.]ontj— 
3 >« P H C 11 21“ A tiiinoi giri earning her living hi prosti 
tiition will still be considered to b© ‘unable to maintain herself' 
because piostitution is not to be treated os a profession bv winch 
•X girl can maintain herself for the purpose of tins section — 37 SfAB 
”03 But a minor married girl whose husband is willing to mamtnui 
her cmiiot be regarded as n i>erson unable to maintain herself, anJ 
her father cannot 1 e ordered to maintain her — 2 AVoir 650 

Tlie child IS entitled to get maintenance until it is able to mam 
tarn itself the Alagistrate is not justified in ordering maintenance 
‘ till the child iittains tlie age of 14 i Magistrate has no power *o 
fi\ an arbitrary age limit up to which the child will get maintenance 
— J P B T 109 

AMicre a bos is aged 17 or 18 and is able to work and earn Ins 
hung he cannot be said to )>e ‘ unable to maintain himself and 
lie cannot compel liis father to educate him in a college and thus 
better Ills prospects — 1 BHR B J 123 

WHO CAN OIIOT II — Only the Alagistrntes enumerated in tins 
•■cction can inquire into the lase and pass order for mainteiiaiirc 
\n inquiry under tins section cannot 1>o delegated hy a Tirst Class 
Magistrate to a Alngistrnte of n lower rnul — 2 W'eir 017 A First 
Class Magistrate raiinot refer an application under this section to n 
‘Subordinate Magistrate of loner grade and nit upon his report — I'lO' 

P H 31 AIAD lOp 
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I OH M \IM }• "N WCI" — oiih order tint cun lie 
passed under tins section is eitlicr an order allow inp; for maintcnanco 
or an order disniissinj; the application for maintenance Ho cannot 
]i3s>, ans otlier order Where a claim for inaintcnaiicc is com 
promised hs the consent of parties the Wngistratc is not competent 
to piss an order in nrcordniice with the terms of tlie compromise He 
can onh dismiss the petition and strike it olT the file To pass x 
decree in terms of the compromise would In? to assume the functions 
of the Cn il Court — 2 Weir 620 2 Weir 6JM1 

The order under this section iiiiist not he conditional and must 
not liaie reftrcncc to am future (irciimstiiiees When the wife after 
csmijiromisin^ the claim for m iinteiinnee prned for an order of the 
"Magistrate that if her husliaiid failed to support her in future he 
should pax her a inonthlx allowance it was held that the Migistrate 
could not pass an order of this nature he must dismiss the appli- 
cation— 2 Weir 630 \ii order for maintenance passed on condition 
tha the woman resides in her hiisbind s house is illegil— >191“ P H 14 
MONTHLY \LIOWA\Cr — The law empowers a "Magistrate 
«nl~ to direct paxnient of a monthir maintenance \n agreement 
between a hiishind and wife wherebx the hiisbind agreed that le 
wonlJ furnish his wife with certain ornaments build a house for her 
delixer to her anniallj a certain amount of grain and pax her a 
certain sum in cish is not an agreement which can be made the 
basis of an order under this scttion and therefore tan not he 
enforced under its provisions — 6 MAT> 283 21 Cr L J 612 (LAH ) 

I \n order for the paxmeiit of a certain sum nnnuoHy for value f 
clothes IS not legal I3ut wlere a raziiianiali entered into betxveen 
the parties contains an agreement to that effect tlie wife is entitled 
ask. the CoxxTt to give efleti to the general iTitentioTi of the parties 
as disclosed bv the razinamah bv allotting in the monthh allowance 
tie value of the clothes agreed to be paid amnially — 2 Weir G34 

■Maintenance does not include school fees for children — IT R R 
(1909) 1st Qr (Cr I* C ) 17 

The paxment of maintenance must be lu money an order for 
pavnient of maintenance in grain is not in accordance with the Cole — 
2 tTeir 626 2 Weir 627, 1911 P R 19 1887 P R 3 

The pavment ordered must be monthly payment The laxr does 
not allow an order for the pavment of txro clothes nnnvaUy — 2 Weir 
627 
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An order midei tins section fixing the duration of the period 
for uhich the niamtenance is to he pud is illegal — 2 ^\elr 6^4 

ASrOlTAT or IIAIIVTEISA^CF —In determining the amount 
of maintenance no luxun should he alloived but lleces^arles of life 
should be considered according to the station in life of the applicant 
and the means of the respondent — 4 BLR L T 269 The maximum 
amount iihich can be awarded for the maintenance of each person is 
now Rs loo under the old law it was Rs 50 AMiere a wife 
applied for maintenance of herself and her four children and the 
ilagistrate ordered the husband to pas Rs 50 (under the old section) 
for maintenance of the wife and Rs 10 for each child everj month 
it was held that the ordei was legal — 1 BUR L T 139 But this 
decision was not consistent with the letter of the section which 
allowed Rs 60 ‘ on H e uhole Tliese words ^liould he taKen to mean 
thu the cdc/i poufi' sum which could be awarded for tlie maintenance- 
of wife Olid children must not exceed Rs 50 

A prospectue older nroviding for increase being made iii the 
amniut awarded for i child s maintenance hereafter as the child 
grows older is not pistified bs law — 2 N P H C R 454 ^ 

Slagistrito cannot under this section make an order for maintenance 
at a progressnels increasing late He mas, liowevei undei sec 489 
from time to t'Uie alttr the rate ot monthlv allowance granted under 
thi5 section as the child grows oldei — 12 C VL 535 14 RFAT) 393 

The Magistrate shall order the amount to be paid to the wife 
op lUild as the case ims be An order for the payment of the 
amiunt of iinuiteuauce at the lalul Kiitchen is not authorised Ij 
law — 2 Mcir G27 

Oitlri I lilt} sjinfi/ aminiiif i n/ihU fc ftiih pciiii — Vii ordtr 
nm’ir this section awaidcd Rs 42 for the niuiiitenaiuD of the wife 
and son but luithing w is said ns to whit portion was to bo for tlio 
wiR nn«l whivt portion for tlu son At the time the wife ipplied 
for <nfor(cmint of the order the son was oicr 1') sears of age and 
inrmiig suiruiciit for him to li\o on The Alngistratc altered (under 
sec 1*''!) the montlih allow iiue into Rs 2o pasabk to the wife onh 
It was hold that ns rcgirds the son the roiiiulation of the order was 
till sn awns when )h was ahlo to inniiitnin Innisilf and hccamc spent 
so fir ns ho was (oncornod ami was not ciiforcoabU, and that the 
Mai isir it« III the i riK'n d ‘ cd r nrt liaMiig i Hotted am } nhruhr 
] itiui to tl ( wif< th( order loiild not It partiidh iiirnrcid m 
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favour of the wife, Imt that she should make a fresh application 
foi maintenance for lierself alone — 9 L B R 49 

SUB SECTION (2) — The maintenance allowance is payable onlv 
from the date of the order (or at most from the date of the applica- 
tion) A direction to pa\ maintenance from a date prior to such 
date IS opposed to this section — ^2 A\eir 6J5 But where an order 
for such restrospective paameut was made with the consent of tlie 
pames tlie HirIi Court did not interfere — 2 ^\el^ GSo 

SUB SEC (3)— ENFORCEMENT OF ORDER —In this sub- 
■sttcion the word “fails withonl sufficient caiso have been suo 
stituted for the words ‘wilfnllv iiejrletts * because of difficulties 
which have arisen in the interpretation of the word ‘wilfnllv 
Under the old law it was held that before an order for impiisoninent* 
coild be made on default of pivment of maintenance strict proof 
was iiecevsarv that the nonpavnient vvas due to wilful iieRlect on the 
pait of the defendant— 22 CAL 291 5 0 C MO 25 CAL 291 
Under the present law no such proof is necessarv but simple non 
pavment is sufficient to attract the provisions of tins siib-section 
I mler this section the Magistnt'* can the person 

proceeded a((aiiist aft'^r default is made but he cannot take 
from that person iii anticipation of default — 21 A\ R 72 

llonoiif — A warrant iii respect of the breacli of the order is a 
condition precedent to the inflicting of imprisonment — 9 ALL 240 
A Police officer when eveciitnic a warrant for the lew of the amount 
<if maintenance recoverable under this section can break open an 
inner door of the house of the person acainst whom it is executed — 
Rataiilal 491 

The law inntomplates onlv a smcle warrant of commitment 
rcRardiiiR arrears due at tlie time of issoe AAliere siv moiitlis’ 
arrears ire due separate warrant of commitiiient for eacli month’s 
arrears is bid in law — 25 CAL 2'B Tbe lew of acciimnlatod arrears 
of maintenance bv a single warrant and in one proceeding is not 
ilU'gal— 7 M 11 C R API’ 6 M H C R APP 22 

Tbe second proviso fnevilv added! to tins sulv-section provides 
a period of limitation (one v ear from tlic date of default) w ithin winch 
the npplieation is to le made for the issue of the warrint for realis 
atini of the outstanding arrears 

IMPUI'^ONMKNT — The imprisonment mav l>e awarded onlv 
<i/frr elefanit is made AAliore an order provided that in case of tire 
slcLndant failiig to pav the xnonthiv allowance he sliould Iw im- 
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prisoned for a term of 15 dajs for tverv hreacli of the Older, it vra^ 
Jlield that the order \ias in anticii>ation of the procedure to tahe place 
pn a wilful default, if such should occur, and was therefore illegal — !j 
M H C R APP J14 Impnsoninoiit is a means of enforcing pa% 
ment, and an order for imprisonment can be passed onh wlien there 
Ins lieen negligence to pa^ inaintcii’ince — ^22 CAL 2‘^>1 

JiVIposc on payment — ^Ihe imprisonment awarded under this 
sec*-ion IS not a punishment for contempt of the Court s order, nor 
IS it ail absolute sentence It is passed onh for the unpaid portion 
of the maintenance, or in other words, it is owing to default of par- 
ment of the unrealised portion of the maintenance Tlieiefore, the 
imprisoument ought to tease upon paMnent of the amount of main 
teiiance — 22 CAL 21)1 The words “until paiment if sooner made' 
did not occur in the 18S2 Code, and therefore it was held in 8 5IAD 
70, and U R R (1892 96) 70 that a person committed to lail for non 
piMiient of maintenance was not entitled to Ise released even when 
the arrears were paid The imprisonment ordeied in default of pai 
inent w is a punishment for hreaeh of tlie order of the Court These 
rulings are no longer good law 

2\af}ire of iiii])ri$onntenf — ^The imprisonment undei this section 
mas he either simple or rigorous, looking to the terms of sec 2 (IS) 
of the General Clauses \ct — 9 ALL 240 In 1 orm XL not onh 
simple hut rigorous imprisonment is provided for, but it would he 
safer to confine tiie imprisonment to simple imprisonment— -L R R 
(1892 1896) 70 

Tenii of •linpiiuninf’nt — It has been held in 9 AIL 240, G 31 
H C R \PP 22 and 7 BUR L 1 22" that the maximum term 
of impnsouinent is one month and that onh one month s impnson- 
me it can be aw irdccl in dt fault of paMijcnt of tlic aggregate of 
amounts diu Tii the Burma case the words ‘ for the whole or any 
pnrl of each months nllowance reiminiug unpaid’ haic been in- 
ternreted to mean “ foi the whole or am part of iierc iiiontli’s or 
all mtinths allowuiui remnimug uttpaul *> 11(11 uii (Uterpret vtiou 
see Ills to be too laboured I lie more reavonalile mow lias been talon 
III 2(1 M to 9, 2~> C \Ti 291 1877 P R 12 A person wbo has 
wiPulh negliited to ua> iirnars of iiiniiitt ii iik i for s icrnl ui uitlis 
mar be iiiijirisoncd for more tliaii niu iiiontb — 1877 P R 12 1919 P 
R 12 Till im|>ris(inn» lit iii difitiilt of piMiunt of iimiiiti iniice 
IS not to 1>e limited to oiii niniith The procediiri (oiitemiilnti d I'T 
tlu C'(id« njieir* to be to ascertain hoir mam moiitbs arrears are 
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fine The maximum imprisonment that can ho imposed will then fie 
(if rnonfh /or each month’s arrears and if there is a balance re 
pre entinp the arrears for a portion of a month a further term of 
a month’s imprisonment mar l»e imposed for such arrears — 20 AI\D 
.1,23 CAL 291 

MHFN ORDhR CANNOT Ilf f.NfORCfD —(1) M here a 
woman to whom maintenanro has l»eeii ordered under this section 
siilseqiicnth roluntarih resides nith her hiishaitd the ortcmal order 
liei-omes ineffectual, and if the hiishand oRain refuses, to maintain 
lier fresh proceedinp must l>e instituted under this section — 8 A M 
N J17 

(2) AMien the luishaml on stinmions appears and pass the arrears 
of maintenance into Court the Majuslnte cannot order imprison 
inent— 1 A AA N 10 

(3) If the defaulter dies tie order cannot he enforced against 
Ills estate— CAL 85 

But the defendant s inahilits to pas is not a ground for the 
Magistrates refusal to enforce the order for maintenance If the 
allunance granted is too exeessire he mar re\i>e tlie rate of mam 
tcnance on further enquin, and the order will take effect from the 
date of such enquire— 2 AA’cir 636 

OFFFR TO MAINTAIN AAIfE — AAhere the hushand offers to 
maintain hts wife and the wife cxniseiits to Iiie with him the Mag 
istrato cannot make an order under this section unless the com 
plaiiiant satisfies him that notwithstanding such offer there is jiist 
gro ind for making such order — 1 C L I 214 

The offer to maintain must be a tnnn fide offer and not made 
with the obiect of escaping obligation — 13 Cr L J 55 But the fact 
that in the past he has neglected to maintain should not be considered 
as sufficient "by itself to hold that the offer is not made in good faith — 
1017 P R 22 In 22 Cr L J 149 (LAH ) it has been held that if it 
!■, found that the husband had formerir turned his wife out of his 
liouse his subsequent offer to Keep her in liis house cannot be taken 
to he hona fide and he cannot escape his liabilitr to maintain he- 
under this section merelr b\ such an offer because he may break liis 
promise as soon as she gets home 

The offer must be to maintain wffe as wife It has been howerer 
held in 16 BOAf 2G9 that where the husband offered to keep the com 
plamant in his house but not as wife (hut as a servant or dependant) 
the offer was a sufficient offer within the meaning of this section But 
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this decision does not seem to be just The Madras High Court 
rigbtlj lays dow n that an offer to maintain w ife must be one to mam- 
tam her uith consideiation due to her position as wife — 17 MAI) 
260, 2 Weir 641 And therefore uhere a Hindu husband having two 
uives offered to maintain his hiT>t uife lu his oun house adding tliat 
he uould not live with her, hut uould supplj grain for her to cook 
her oun food and eat it separately in the house, such an offer uas 
not a sufficient offer uithin the meaning of tins section— 6 M\I) 371 
GROUNDS or WIPE’S REruSAL TO LIVE WITH HUS- 
BAND — An order for separate majiiteiiaiiee in favour of the wife 
maj be made under this section if the wife has just ground for refus 
nig to live with her husband Inability of Inisband and wife *o 
agiee to lue togethei is not a ground for ordering separate main- 
tenance for wife — 6 W R 59 A Magistrate is not authorised 
Piilertain an application for maintenance where the ljusband has 
neither ill-treated his wife nor has refused or neglected to maintain 
lier but she of her own accord left her husband’s house and protec 
tion — 6 N W P H C R 205 ^hen the wife voluntanh leaves 
her husbands house without sufficient justification, she is not 
entitled to an\ order this section, unless the husband refuses to 
maintain her, or turns her out or ill treats her, so as to make ’t 
impossible for her to live with her husband — 5 BOM L R 614 

The following are proper giounds for the wifes refusal to live 
With her husband — 

(1) Crueliu — Under the Code of 1882, c^uelt^ was the onl\ 
ground on winch a wife was pistified m living separate from her 
husband and demanding maintenance But the words “that he 
habitualU treated liis wife with crnelts “ which occurred in the Code 
of I8S2 ha>e fieen subststifted hr the wards “tfiaC there fs 
grounds for so doing “ This alteration gives the Magistrate larger 
discretinn in giving iminteinnee The present Code does not restrict 
the pnvmont of mniiitemnco when the wife is living sopantch, to 
cases of cnicltv — i BUR L T 269 Tlierc are other grounds on 
which the wife ninv Ine Repnrntelv and tlaim innintonaiice 

(2) If a Christian hushand reverts to Tlindmsm ami marries a 
second (Hindu) wife the Cliristnn wife mav refuse to live with her 
hnshand. ami applv for maintenance— 1 M H C R APR 3 

O) Adulterv on the part of the Iiiishand althougli not punis?i 
able under the T P 0 mav nevertheless constitute sufficient cnnsi 
for the wife living separatclv from her hushand, and onuhle her *o 
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rli m maintenance iitulcr this section — ^21) MVP 170, 13 MTi 31^ 
Ml ere the hiislnml is hiiiic with a mistress in the house nt th'* tinu 
nf applintion the wife is entitled to refuse to Ine with liini nnd 
a siihscquent offer mnile In the liiish'ind in Court to piie up Ins mis 
tress does not depnie the wife of her ncht of refusil to live with 
lier hiisl md — 14 III II L 11 210 Hut in siirli enses the MnRistrnte 
should take into eonsuleritum the social linhits of the partirnlir 
tommnnits to ivhirh the parties If tlint rommiinits does not 

eonploteh disapprove of eoiiciil iiiAfte nml tolerates it so far ns to 
Rive kept ivomeii sonic status nnd rights the fact that tlie husluiid 
keeps a eoneuhinc ousht not l>\ itself to entitle tlie irife to claim 
separate maintenaneo — 20 M \P 170 The circumstanec that a Hindu 
hnshand keens a eoneiihine in the liotise will not entitle n wife to an 
allowance for maintenance if her hnshand is willing to rcceisc her 
ana treat her with •the consideration which is duo to her position — 
2 Meir ffll 17 M VP 2GO 

(4) Mhero the hreach l»etwoen the hnshand nnd wife is irrcnie 
diaole and it is quite impossihle for the latter to return to the former 
after mam soars separation without leadiiiR to fresh trouble and 
dispute she is entitled to maiiilei ant'* t\ fmnn scparito from him — 
1014 PM n 20 

(0) The marriage of a 'Vfoliamcdan with the stepmother of his 
wife IS not salid under Vfohamedan law The wife is entitled in mieh 
a tase to sar that she would not hse with her husband during the 
continuance of such marriage— 2 Meir 6|7 

(6) Mhero a Burmese Buddhist has taken a lessor wife without 
the consent of chief wife the latter can refuse to liie with her hus 
hand at the same time and can claim maintenance— 1 I B R 310 
Also according to Burmese Buddhist law the fact that the husband 
took a second wjfe might be » good reason for the first wjfes refus''! 
to live with him unless he provides her with a separate residence — 
11 BIR h T 10-5 

The following are not ^uffiiteit ftoumtu for the wifes refusal *o 
live with her husband — 

(1) The fact that the hnshand has married again does not entitle 
the wife to separate maintenance if the husband is willing to main 
tain her in Ins house— 7 "NIAP 187 1880 P R 27, 1882 P R 31 
1878 P R 2. 1877 P R 66, Ratanlal 7 1914 P R 12 Fxistence 
of a co-wife with whom the complainant had quarrels or the hus 
hand s want of affection for the complainant or his greater affection 
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for the CO wife is not a valid ground of complainant s refusal to live 
with her husband — 1901 P R 14 The fact that the 3ouDger wife 
will suffer annojance from the elder wife and that the husband way 
not protect her from such annovance is not a proper ground for the 
younger w'lfe’s refu«.ing to live with her husband and claiming mam 
tenance — 1904 U B R 1st Qr (Or P C) 10 

(2) Minority of W’lfe is not a ground for her not living w'lth her 
husband, if the husband offers to maintain his wife m her house — 
1882 P R 1, though in such a case having regard to her tender age 
it might be better that she should live with her parents 

(3) "Where the husband is willing to maintain his wife, the fact 
that the prompt dower has not been paid is not a ground for separate 
residence and maintenance — 1888 P R 6, 1880 P R 15 

SUB SECTION (4) — “ Living m adulfery ” — ^Livmg in adultery 
means following a course of adulterous conduct more or less conti- 
nuous, a single act of adultery cannot be considered as living in 
adulterj — 5 N L R 19, 30 MAD 832 Where the wife, two years 
prior to the application for maintenance, had given birth to an 
illegitimate child, but since that time she had been living with her 
parents leading a chaste and respectable life she cannot he said ttr 
he living in adultery so as to disentitle her to maintenance — 2G AIL 
326 

In the following cases post adullen of wife was held sufBcient 
to disentitle her to maintenance, although she was not living m 
adulterj at the time of application Thus where a woman com- 
mitted adultery with a man of Ion taste and was expelled from her 
caste, thereby making it impossible for her husband to Ine witli her 
she could not claim maintenance although at the time of applu itinn 
she was not living in adiilterv — 31 MAD 185 AMiere the wife 

deserted her husband mans sears ago and Jed a life of ululten and 
has not attempted to seek her husbands pardon for past mistondiut 
tliewife was not entitled to maintcmmte mereh hctaiis'* she wns not 
liiing in adulters at the time «f iiiuking the application for main 
Icnance — Batanlal 500 

There must bo clear /»<»»/ of adulters 1 lie mere fart that the 
liusliand considers the wifcs cimdiict open to suspicion is not snfTi 
cunt — 2 Bcir 017 \ mere siispiticui hi th hnshuid that the rhiM 
tf tin wife was the result of her intitiiats with another man is not n 
ground of refusing maiiiton in<<‘ — 1 \ \\ N 17 The mote fact that 

the pancliftset of the hrotlu HiimmI condemned tht wifos (ondiwt *> 
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not a ground for dismissing an application for maintenance, and the- 
jMogistrate should hare inquired trhetlier the wife was linng n 
adultery — 1 \ ^ N 62 

“ Jiefuses io Ine xnth her hushand ” — See notes under sub- 
section (3) IMiere a Hindu wife leaves her husbands house without 
good cause her right of maintenance is onU suspended, and she has- 
the right to return to her husband s house and claim maintenance — 
12 S L R 00 

” Tmno SCI natejy }y mutual r< iiaent — V wife is not entitled 
to maintenance from her husband when botli hare entered into an 
agreement which provides for their living separatelr bv miitnaf 
consent, and thev are actuallr Ining separateh in terms of that 
agreement — Ratanlal 870 ^Micre it appeared that bv miitnal 
consent the husband and wife hare l»een lirjng separateir for a 
number of rears and that the maintenance of the wife was hs 
nrraugement made at the time they began to lire separateh proiided 
for bs the assignment to lur of some land tlie Magistrate had not 
jurisdiction to mal e an order under this section — 2 Weir 648 

To bring tlie ca«e within sub-section (4) it must be si own that 
the husband and the wife hare lived apart br a dehnit'* contract 
mutualh made between them A contract lolunffin/y and freely 
made and entered into between tie parties is essential Where there 
fore a husband and wife are living apart in obedience to the decree 
of a Panchnset of their castemen b\ which the wife is awarded 
maintenance it cannot be said that thev are living apart hs mutual 
consent — 4 P L J 109 

SinSFCTION (5) — C\NCFIT ATION Of ORDER —Under 
this sub section an allowance granted to the wife onh can bo cancelled 
an allowance granted to a cJ iH cannot t'e cancelled though it mar 
Am? altered under ‘Ate 4^0 — V lit IT An order lor maintenance 
< r child of a dnorrtnl Mahomedan wife who has married again cannot 
Ive laiicelled under this section Such an order can l>e cancelled onlr 
on the ground of change of circumstances mentioned in Sec 4^9 — 
27 \II 11 

‘f* fning in nlulfrry — \n order granting maintenance to a 
wif-* mil l>c cancelled under tlii^* sul>.vrrtion upon proof that tie 
wife In living in adulters tutarqurnt to tie order — Ratanlal 3-^3 
S 11 H C R 124, 5 AIL 221 But adulterr previous to the 
onlcr of maintenance is not admi sible in evidence to cancel tie 
oftlcr An ordsr cancelling maintenance on tie grounds of facts 
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antecedent to the order granting maintenance i-, illegal on the 
principle of le^indirata — 5 ALL 224 Past adultery is admissible 
under sub section (4) hefoic passing aii ordei of maintenance, but 
aftei an order is passed, such past adultery cannot be considered 
*^or the purpose of cancelling the order 

There niust be sufBdent evidence of adultery The fact that the 
wile contnuiallv went to the bazar or that men ' “ot 
to the house where she lived {especialK when other 
people including the wife’s mother lived in that house) is not sufR- 
eieut evidence to lead to the conolusion that the wife was living in 
adultery — 13 A N 56 Where the husband alleges adiilterv, the 
Jlagistrate should make enqnirv and adjudicate upon such allegd- 
tiQu— 1902 P R 36, 2 A W' i\ 168 

DnaifP find (^issolufjon of jl/fiiijfjfjp — An order can be cancellcl 
on the ground of divorce Where the husband pleaded Ju answer to 
an application foi enforcement of the older of maintenance, that 
he has lawfully divorced his wife and such plea is proved, the Court 
will decline to enforce the older for the period subsequent to the 
date when the marriage ceased to < ^ist — 19 ALL 50, 17 N L E 1^2 
The apostacv of a Mohamedan wif<‘ mao facio dissolves the marnaffe 
and the wife therefore is not entitled to maintenance from her 
husnaud — 9 L R R 206 In ease of Alahomedans the order become' 
inopeiative on the espin of the period of iihh.f after divoi co— 13 
BUR L T 43 

Bi^ptited Cojnpioiiusf — W licre the wife denied the vihditv of an 
alleged deed of compromise hv winch tlie parties agreed to a reduc 
tioii in the rate of the allowance ptdered hv the ^Magistrate it was 
lield that tlie "Magistrate was not cojnj»eteiit to cancel the order for 
inaintenanco until the agreement has been declared hv a rompetoiit 
tnhiin il to lie binding on the wife — 2 W eir GIO 

A}i]diiittiiin fo if/toni in hr made — An applicatuni for the lan- 
fdtntiun of an order of maintename must lie made to the IMagistrall 
who made tlie original firder or to his siHcessor-in-ofTice— 21 XLL il"' 
Snb-irr/iori not rj-hmufnt — ^Tlns suli*sectioii is not exlinu'ti'e 
of tlie grounds on whicii an order for inaiiitonaii'e niu\ ho caiifcUctl 
T'or lustnue, the divorce of the wife is a ground on whuh the 
Mnlianiedan hiisimnd <nti euplv for r'liuellutmn of tlie order grnntmc 
iiin.iiti niuice to tlm "ife Sec 10 ALL CP 17 N Tj It 02 titod iih"'‘ 
mill low*. U 73 ^nnil irU wliiie the father was ordorid to pi \ nf*"’' 
tenuns* to Ins daughter, the marriage of the ilnughttr innhes her 
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maintenance a charge on her husband and not on Iier father, and 
the fatlier mas apph for cancellation of the order — 2 \\eir 6o0 But 
tlie5e grounds are neitlier mentioned in this sub-section, nor are they 
cosercd bs S.ec 4^9 winch speaks ouh of alteration of allowance and 
iiot ot cjncfUntiJii of maintenance order Therefore it is suggested 
that either this sulvsection should be made more comprehensive, or 
the language of Sec 489 should W so altered as to coier the above 
cases See notes under Sec 4b9 

SIBSFCTION (6) — EVIDENCE — 4n order under this section 
must be passed on proof in the proceedings, and not upon knowledge 
acquired bv him m some other case — 8 W R 67, and the various 
elements required to sustain an order under this section must be 
strictlv proved hv evidence recorded on oath — 13 ^\ R 19 An 
order for pavment of niamtenance without recording evidence and 
wilnont etainimng anv witnesses is illegal — 2 View 628 

'll here a Magistrate instead of examining the applicant at length 
and her witnesses got her onli to venfi on oatli the truth and correct- 
nes-* of her application and treating her ajiphcation as legal 
evidence against the husband passed an order of maintenance, field 
that the order was bad — 23 0 C 237 

Proceedings under this Chapter are judicial m their nature and 
sliciild not be conducted as if tlier were ministerial matters The 
not»s of evidence therefore should not be vague or inadequate and 
the order recorded must be issued on distinct findings of fact — 5 
ALL 224 If lioweier an order is made with consent of parties the 
iiece sits of taking eiidonce mas be dispensed with — 2 Meir C29 

The evidence ran«,t be recorded as provided bi Sec 355 Pro- 
ceedings under this Chapter cannot be conducted as in a summarv 
trml under Chapter WII — 20 CAL 351 

Preseiicf of thf tlfffiuhtnt — As directed bv this subsection the 
inqiiin sbriild be conducted in the presence of the person proce->ded 
ag4.inst A proceeding under this section should not fe conducted 
fx t irtf Eiidente should be taken in tlie presence of the defendant 
or 'ns pleader unless the Court was satisfied that the defendant was 
willingh avoiding service of summons or neglecting to attend the 
Court proceedings should not be taken rx ffirte — 1 C L J 102 
Proceedings can lie conducted m the presence of the pleader, onlv 
when the personal attendance of the defendant has been dispensed 
with Alhere his attendance Las not been dispensed with, the Court 
Is justified in refusing to hear the AriiUitear bv whom he 


was reprC- 
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sented, and the Court ought to iiisist upon the presence of the defeii 
dant and should not proceed ex parte — 2 BOJI L R 700 

Under the proviso to this sub-section, the Magistrate may 
proceed ex parte, if he as satisfied that the defendant was ivillingly 
avoiding service and neglecting to attend the Court But m every 
case of absence of the defendant the Court ought not to treat the 
absence as due to uilful neglect— 2 BOM L R 700 A Court ought 
not to infer that the defendant nas neglecting to attend the Court, 
when the inability to attend was due to the absence of specification 
in the summons of the place where he was to appear — 7 M H C R 
^PP 43 

Presence of complainant — This section does not require the 
pei*>onal attendince ot the tomplamaiit If the complainant be a 
jKijdandskin lady her presence may be dispensed with — 1003 P P 
19 In 1 C L J 214 and U B R (1892 96) 64, however, the 
Magistrate dismissed an application for maintenance for default cf 
appearance ot the complainant 

SUB SECTION (9)— 1 ENUE — ^This sub section did not occur in 
the 1872 and 1882 Codes and it was therefore held that the applica 
tion must he heaid by the Magistrate withm whose jurisdiction the 
It i/c resided — 13 ALL 348 oN W P H C R 2)7 These decisions 
are no longer good law Under the present Code, the proper Court 
to tahe cogmzaiK-e of a tomplaint b\ tie wife under tins section ' 
the Court within whose jurisdiction the husband or the father, as tlie 
case mij be, resides— See 24 C\L 638 , 0 BOM 40 1885 P R 13, 
1893 P R 3 This sub '•eptioii docs not give the wife or child to 
•select a fomm other than that wheie the husband or father is then 
residing or last resided with the complainant — 1904 U B R 1st 
Qr (Cr P C) 10 

here tlie husband pijs occasional visits to lus wife, he cnniiot 
be Slid to risidc (Hcasioiialis it the place wlioro llie wife resides *0 
as to gne jurisdiction to the Magistrate of that place — 24 0 C 210, 

■) S L R 2J^) Unt a Juan mas lie »>aid to reside with the mother tf 
the illegitimate iljild if he visits her onh octasionallv at her ROttlcd 
abode so long ns he has tlio intention of eontinmng to visit her, and 
where she has no perinaiiont residence elsewhere, two months’ stns nt 
a plnce wliere she is oeeasionnlh visited bs the father of the children 
IS MiOicieiit to eofistitiite that place as Jijs rrstderice for FTie piirpo’'* 

*f tills suli*se« tioii — 3 S 1, II 220 In 21 C 3\ N 872 howe'er 
trmj'ornrj/ rebidciice was held fttifTirient to gise jurisdiction to the 
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plaro TJin« «l>or<* it flppfarrti tiint llie hiMband 
ordinarilr rc»idod fujl*ule Calciiim but na« Icmporarilr tlirro on tbo 
date the application was file<l and tor eomc dar^ prcriotulv, it ira? 
Jiild that OiM temporan rc«idenn* care the Cnlmlta Court juri«dic- 
tinr under thi« »n 1 ».«oct»on 

MI«:CKLL\MOrs -CniL si IT hOR MVINTfA'ANCE — 
Micro the richt to maiiitenanre conferred I' tliu section as ncll 
ns os the personal law of the parties the right can l>e enforced not 
onir hr this >ection tint at^s Isa cirit eiiit for maintenance Tint 
nlure the right is not cemferre*! I»s the personal latr of the parties 
(f <7 the right of the illegitimate children of a Hindu hr n non 
Hindu srnniau to get manitenanee from their pntatire father) such 
right cannot )>e enforee<l hs a cird »iiit and the onlr retnedr is that 
proTided hs this section The distinction l>et«een a reinedr under 
-the common Ian and a rcmesls iiinhc this section is that the right 
iiiider the common latr inns l»e enforced not onlr against the father 
during his lifetime hut nho against Ins estate after death hut n 
right under tins section does not siirrise the death of the father— 
27 M\H 13 

All order under this section passed hs a Magistrate does not 
'tahe atrar the jurisdiction of the Cisil Courts— 30 M VD -lOO \ 
Afagistrate’s order for niainteiianee does not bar the jurisdiction of 
the Ciril Court to mahe a declaration that the husband is not liable 
to par separate maintenniiee to Ins nife — 2 Mcir G15 Tnspitc of aa 
order for maintenance of illegitimate children passed by a ‘Magistrate, 
a ciril suit IS maintainable for a declaration that the children are not 
the children of the plaintiff — 17 O C 3.U 1 IJCR L J 82 Similarls 
an order of a 'Magistrate refusing maintenance does not bar a suit 
in a Ciril Court for maintenance — C'ti 47D Contra — 18 ALTy 
20 and 2'lVeir 614 where it has l>een held that a Magistrate’s order 
for maintenance of wife uuly made under this section cannot be super* 
seded by a decree of the Ciril Court declaring that the wife was not 
entitled to any maintenance Be© also 11 C P L R 72 where it nas 
held that a Civil Court has no junsdiction to entertain a suit for a 
declaratory order as to the paternity of an illegitimate child, whose 
maintenance has been ordered under this section 

A civil Court has no jurisdiction to cancel an order for niani- 
tenance passed under this section or to grant an injunction against 
a criminal Court, but when the Civil Court has issued a declaration, 
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rented, and the Court ought to insist upon the presence of the rlefeii- 
dant and should not proceed tx pojfe — 2 BOM L K 700 

Under the proviso to this sub-section, the Magistrate may 
proceed ex parte, if he .is satisfied that the defendant vas willingly 
avoiding service and neglecting to attend the Court But in every 
case of absence of the defendant the Court ought not to treat the 
absence as due to wilful neglect — ^2 BOM L R 700 A Court ought 
not to infer that the defendant was neglertiug to attend the Court, 
when the inability to attend was due to the absence of specification 
in the summons of the place where he was to appe&r — 7 M H C R 
^\PP 43 

Presence of complainant — -This section does not require the 
ptf'-onal attendance of the complainant If the complainant be a 
jtardnnashin lady her presence may be dispensed with — 1003 P R 
19 In 1 C L J 214 and U B R (1892 96) 64, however, the 
Magistrate dismissed an application for maintenance for default cf 
appearance of the complainant 

SUB SECTION (9) — VENUE — This sub section did not occur ni 
the 1872 and 1882 Codes and it was therefore held that the applica 
tion must be heaid by the Magistrate within whose jurisdiction the 
iij/c resided — 13 ALL 348, oN W P H C R 217 These decisions 
are no longer good law Under the present Code the proper Court 
to tahe cognizance of a complaint b\ tie wife under this section ' 
-the Court within whoso jurisdiction the husband or the father, as tlie 
nse maj be, resides — See 24 C\L 638 , 0 BOM 40, 3885 P R 13, 
1893 P R 3 Tills sub ‘•ection does not gne the wife or child to 
select a fotnin other than that where the husband or father is then 
residing or last resided with the complainant — 1904 U B R 1st 
Qr (Cr P C) 10 

Mhere the hushand pajs occasional Msits to his wife, he cannot 
I fv s ml to n-side ociuMoiiallT at the place where the wife resides o 
as to give jurisdiction to the Magistrate of that place— 2f 0 C 219, 

■) S L R 220 But a man mas bo said to reside with the mother i f 
the illegitimate fljiUl if he visits her niih occnsionalK at her settled 
ahrde so long ns he lias the intention of <'ontiiiuing to visit her, and 
whore s?ie has no pcrmancrit residence elsewhere, two months* stns at 
a plsec where she is ocessionalh sisited fu the father of the children 
IS sufiieicnt to eonstitnte that place as Ins residence for ITie piirpos** 
of this suIxsKtion- — 5 K T, R 220 In 21 C M N 872 hnweier 
Icmpornri/ rcstdcnce was held arifBcient fo giie jurisdiction in the 
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■MacKtrat^" of tliat plaro Tliii« «li<*ro it nppcaml tliat the hn«>imd 
nnliiiarilv rc'ulwl otit»nlp Calrtilta litit naa tomporarilv tlierc on tl o 
date tl «• application wa^ file*! anil for aomo dam prcrioiMlr, it ivna 
lirld tliat tlna temporary rr^nlcnro care tlio Calnitta Court j«ri»dic 
lini under tlii« »ii1i-<pctton 

s — ciMii suT for vmnti vancf — 

Wlore the ncM to maintmanco la conferred l>r tliM aoction oa noil 
aa nv llio pcrvonal law of the parties the right can l>c onforccil not 
onlr It thia acction lint alwi h\ n citiI aiiit for maintenance lint 
will re the right ia not on ferretl la the jeoonnl liar of the pnrtii« 
(r 3 the right of the illegitimate children of a Hindu hr n non 
Hindu arnnian to get niaintciiance from their piitatire father) aiicti 
right cannot lie cnforreil I a a cinl amt and the onlr remedr ts that 
prorided la thia aection The dotmction l>etarcen a remedr under 
the common law and a remola under thia aection m that the right 
under the common lam jnaa lie enforced not onlr against the father 
during hia lifetime liit aNo againat his estate after death hut a 
right under thia section does not siirnae the death of the father— 
27 '^r4D 13 

\u order under thu <ection paaaed ha a ^^aglst^atc does not 
iahe aaraa the lunadiction of the Ciail Courts— 30 MAH •100 \ 

Magistrate « order for niomtennnee docs not hor the jurisdiction of 
the Ciril Court to make a declaration that tho husband is not liable 
to pav separate maintenance to liis anfe — 2 Mcir 015 Inspite of an 
order for maintenance of illegitimate children pa«sed b 7 a Magistrate, 
a ciTil suit IS maintainublc for a declaration that the children are not 
-the children of the plaintiff — 17 0 C TH 1 DUIl L J 82 Similarla 
an order of a 'Magistrate refusing maintenance does not bar a suit 
in a Cisil Court for maintenance — 32 CAL 470 Contra — 18 ALL 
29 and 2*'\\eir 614 where it has lieeii held that a Magistrates order 
for maintenance of wife uulj made under this section cannot he super- 
seded by a decree of the Civil Court declaring that the wife was not 
entitled to any maintenance Bee also 11 C P L R 72 where it was 
lield that a Civil Court has no jurisdiction to entertain a suit for a 
declaratory order as to tho paternity of an illegitimate child, whoso 
maintenance has been ordered under tins section 

\ ciTil Court has no jurisdiction to cancel an order for main 
tenance passed under this section or to grant an injunction against 
a criminal Court but when the CisiI Court has issued a declaration, 
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the partj who has obtained it can appl> to the Criminal Court for 
an order to staj the pa3ment of maintenance — 1 BUR L J 82 

ErrCCT or emu court decree —meet of previous 
decree — A Civil Couit’s decree cannot be disturbed by an order cf 
the Magistrate Where a decision for a montbh allowance for mam 
teuance has been obtained m the Civil Court and is in force the 
Magistrate is not competent to order a further and separate mam 
tenance — 2 "Weir 615 The jurisdiction vested in the Magistrate is 
an viliaij to that of the Civil Court and it is not open to a Magis 
trste to Ignore a final decree of i Ciiil Court on the ground that ’t 
res'^s on reasons nhich do not appear to him satisfactory — 2 Weir 
615 Wliere the husband has obtained a decree for restitution of 
coriugal rights, nnd the decree is in force, no application for mam 
tenance b} the wife ought to be entertained bj the INtagistrate— 
U B R (1910) Ist Qr 34 IMiere a Civil Court has declared that 
the child IS not the child of the defendant, tlie Magistrate should 
tieat the decree as conclusive on the question of relationship and 
sho lid refuse to pass am order for the maintenance of the child — 

31 M L J 440 

rffeif of suhsequent tleriee — M here an order is passed bj a 
Magistrite under tins section for maiiilcnance against the husband 
ind in a subsequent suit b\ tlie husband in the Civil Court for resti 
tution of conjugal rights a consent decree is passed allowing the wife 
maintenance ami residence hehl tint the decree of the Civil Court 
will supersede tlie Jlagistrate's order— 27 1/7 483 The decree nf 
a Cnil Court for restitution of toujugil rights supersedes am pre 
MO IS order of a 'Magistntc for mainteinuce if the wif'* should 
persist in refusing to li\e witli her biisl iiul Tlie Afogistr it”' ought ‘o 
i niccl his order or rather to treat it is determined if the wife failing 
to lompU witli the decree for restitution refuses to Inc witli her 
Ini-hand— 23 BOAf 18 1, 9 BUR L T IC2 H BOAf 885 Sec tho 
iicu snh section (2) of sec 489 AMicro a dcrreo for restitution of 
I u jiigiil rights imposing (crtain loiulitiouH on the liuslnnd is passed 
ngiinst a wife wiin has obtuiiiid an onler for inninli nance non 
rotnplinnce hi the linshaml with the rondition of tho decree would 
m VO the right of the wife to iliini mninteimme and to have the 
order enforfed — lODG P R I 

Wien the Civil Court finds that lh< relationsliip of hushund n’d 
wifi lias ceased to esiit the husband in Mitithd to asl the tfngi 
trate eiiforeing tin order of niiiintMi inti to nistain from gi'itS 
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further chect to tho order — 14 CAL 276 '\Miere a Civil Court has 
decided an> points which would diseutitlo the wife to maintenance, 
tho Magistrate who had passed an order for maintenance, will ho 
hound m tlie interests of jnstice to take the judgment into consitlera 
tion before passing a fresh order to enforce the former order — 2 
Mcir 614 A Magistrate's jurisdiction to settle maintenance made 
under this section is auMliarj to that of the Civil Court Tliercfore, 
a Civil Court decree declaring that A is not the child of B supersedes 
a jMagistrato’s previous order for A’s maintenance and the Magistrate 
is justified in refusing to enforce the Criminal Court’s order after tho 
Civil Court decree is passed- — 16 Cr L J 609 (OtJDH), 13 BUR 
L T 104 

FRESH APPLICATION — It is not competent for a "Magistrate 
to hold a second enqmrj into the same allegations which hare once 
been alreadv inquired into and dismissed by a competent Court— -1916 
P R 24, 17 Cr L J lOfl (CAL) But the Magistrate can entertain 
a subsequent application for fresh cause shown There mov be change 
of circumstances which would enable the applicant to come into Court 
again, not on tho same ground but on a new ground— U B R 
(1892 06) 61, 2 Mcir 033 

But if the previous application had been dismissed for default nl 
appearance and there was no adjudication regarding tho merits, a 
second application is cntcrtainable— 24 CM N 32 30 C L J 128, 
Confra— I CL J 211, where it was held that if an application 
unaer tins section is dismissed for default tho law does not empower 
tho Magistrate to rehear the application 

DnORCL tlTFll ORDER — Vn order for maintenance does 
not deprive the hushniid of his right to divorce his wife and after 
SUCH divorce the Magistrvtcs order cannot be enforced — 7 BOM ISO 
FURTHER INQLIR\ — Mlicn an order under this section is 
refused bv a Magistrate the District Magistrate cannot order further 
inquirv under see 436—17 C P L R 127 26 \LL 6^15 

M*PF — M hen a "Magistrate orders maintenance under this 
scc*ion no appeal lies as there is no roniirtion of an offence — 7 M R 
10, B II C R 61 

NO LIMIT \TION — \ wife does not Io\c her nglit of mam 
tenance Iiccniise she has delayed in making the application — 2 Meir 
616 Tho law has not Csed anj time within which a claim of main* 
tcnaiice is to be made The fact that the wife has not advanced her 
claim iniroediatclj on her husband s desertion of her doe-» not discn 
66 
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title her to mainten'ince — 2 Weir 615 The second proviso to sub- 
section (3) applies to an application for the issue of a u arrant for 
enforcement of the order and not to an application for maintenance 
NATURE or PROCEEDINGS UNDER THIS SECTION — \ 
proceeding under this section is of a criminal nature, and therefore — 
(1) it IS a criminal case within the meaning of Sec 628 and the 
District Magistrate maj withdraw a case instituted under this section 
from the file of a first class Magistrate to his own file — 1905 P R 
5 (2) No appeal lies under clause 15 of the Letters Patent again t 

the order of a single Judge made on a revision petition against the 
order of a Magistrate under this section, as the order is one passed 
in a criminal trial — 17 M L T 330 (3) If the parties to the pro 

ceedings compromise the claim for maintenance, the Magistrate cannot 
pass an order in accordance with the terms of the compromise, 
because to do so would be to assume the functions of a Civil Courts 
2 629 

Contra — Bastardv proceedings under this section are civil pro 
ceedings within the meaning of Sec 120 of the Evidence Act, and the 
defendant thereto may give evidence on his own behalf-— 1C OAL 781* 
Proceeding under this section being a proceeding of civd nature, a 
wife con ho examined to nrove non accesx of her husband during » 
ma-ried life, without independent evidence being at first offered to 
prove the illegitimacy of the clnldren— 18 BOM 408 

But though the proceeding under this section is of a criminal 
nature, still the person proceeded against under this section cannot 
l>c called an accusrit, he can be examined ns a witness and oath can 
he administered to him — 17 C P L R 127 See section 310 (2) llicj 
word ‘accused «ns formerlj inadi crtentlj used in sub-section (9) Jl* 
Legislature has discovered the error and replaced the uord bj the 
words “any person" This section is not intended to he punitnc ^ 
hut a preventive one, and hence the neglect or refusal to paj mam 
tenanro is not an ‘ofTenoe’ withm the meaning of section 4 — 1893 
1' R 15 and an application for maintenance is not a complaint of 
an oficnee — 1BS5 P R 20, 17 C P L R 127 Compensation cannot 
ho awarded under section 2oO to the person proceeded against if tlic 
complaint is dismissed — 0 M L T 201 

RUMSION — Tho High Court has jurisdiction to set aside or 
modifi tie Magistrates ordir, if tho ra‘o of Tnaintcnaiue awnnh 1 
appears to lie excessive, or to order further inqmrv uith a mow 
decide what amount should Ic allowed — M JI C VJIO 29 — 7— 
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The High Court can *ct oMtlc in revi'ion a previous order of » 
Cnnmiflf Court pa^»od iin«lcr this «crtian in view of a suhvef|iient 
decree of a Civil Court— 10 Cr. L J. GO (OUDH) 

489. (1) On proof of a clinnpo in tlie circumstance^ ct 
Alteration in nnj pervin receiting^ under S. J88 a 
allowance. monthly allovronce, or ordered under 

the frame roction to paj a inonttih nllonnnce to liis wife or 
child, the Mapi'stmte mat inaho alteration in the nllon- 
niite nfr he tliinh’' fit. iVotided that if he inrro.i'‘Cs the 
allowance the monthly rate of one hutulrciJ rupees in tlie 
whole he not OTcecdeil. 

(2) llViCrr If appettrs to the Mogi^trntc that, in consc- 
qxttncc of any ilecutwn of a competent Cnil Court, any order 
made under $ection -18S should he eonccUcd or \aried, he 
shall cancel the order or, a* the ease may he, lary the same 
accordingly 

CH.VNGE —In «ub*«ection (1) the words ‘one hundred’ have 
Lcen substituted for the word ‘ fift^,’ and sub>section (2) has been 
newlv added, bv the Cr P Code .Amendment .tct 1923 

SCOPE —This section furnishes the (ground on which the Court 
passing an order under *<00 488 can modify that order An order uf 
a competent Court under see 488 for the xnaintenanco of a child can 
be modified onlv tinder this section — 27 ALL 11 When a main* 
tenance order is made uith reference to the means of the husband, 
hJ should applv under tins section, if h-* is aegneved for reduction 
of the allowance— 9 A\ R 1 llie revision of an order of main, 
tenance and the grant of it on a loner scale than that of the original 
ord'^r IS not legal, nithont an application under this section from 
one of the parties and without proof of change of circumstances — 2 
Weir 628 

An application under this section can be made so long as there 
h a subsisting order under section 4*^ Thus ao order awarding 
maintenance to the wife was pass“d in 1910, afterwards in 1912 the 
husband obtained a decree for restitution of conjugal rights but he 
never executed it and went on paring the maintenance to his wife 
as before In 1918, the wife applied for increase of the amount of 
tna ntenance under sec 489 lietd that this application can not be 
granted because there was no subsisting order under section 48S, the 
same having been put an end to bv the decree of 1912 Tlie fact that 
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tlie liusband continued to paj the maintenance inspite of the decree 
of 1912 did not keep the order of 1910 alive — 43 BOM 885 

CHAJsGE OF CIRCUJISTAXCES — The expres'uon ‘ change tn. 
the circumstances’ m this section means not merelj a temporan or 
acc dental change in one of such circumstances (such as salan) but 
a change in all circumstance^ connected with the condition of the 
person — 11 A "W N 32 

The change of circumstances in this section is a change of 
pecuniaii or otlier circumstances of the parti pajing or rsceiiing 
the allowance, uliicli nonid |ustif\ an increase or decrease of the 
amount of the inontlih paiment onginalh fixed, and not a change 
in the status oi the parties, which would entail stoppage of tlic 
allowance — 19 ALL 50 The words ‘alteration in the allowance’^ 
cloorh indicate that the section refers to such cliange of circum- 
stances as would necessitate onh an alteration in the amount of 
allowance and not to circumstances (e q , diiortc) which entail the 
totiij di%rtinfn)uiiin( of allowance nUc-g“ther — 5 ALL 226 (per 
'Mahjiiood J) Ciicunistnntes which necessitate not mereh an altera- 
tion in the iillnwance hut a ciiuellation ot the order of mamtainanco 
should come under sub section ( >) of '■cction 488, and tliat siib-section 
should be made much more comprehensne lu its terms See notes 
thereunder If, howeior the Legislature intends tliat those circum- 
stances slinuld come niuler this section, in that case the language f 
this section should he alteied As it etaiuls, it cannot include those 
f irr uni'taiues The words * iiUeration iii the allow ance’ nio o|)j)osed 
to such interpretation 


The growth if the diihl or the lnrtli of another child or the 
di >t1i of a (liilil IS a thangi in the c ir< must inces — 11 ^JAT) 12" 

('\L 51" 'Ilie tut that tin ihilclrcit are gn»wn up ami are no longer 
uiiiihle to mniiitaiii tlieiiiseliis amoiiiits to a diangi lu the firciini- 
stami'—l^ C’r I* .1 ifif) (m'U) HI. I! II }0 ^\ here a dnont 1 

MiihotiuilTii wifi Ills iiiarrieci agiiii tin fact that the ‘•etoiid Inishniul 


hiis iiK ri li nmh rtiil * ii to in 
i]o< . not « mpMW ( r tin Mu' 
pa>«iil agiuti'-l tht fir^t 1 


< iia 
J1 'III! 

jK rhIlJ'^ 


c f i 


liir (hihl hi 
( iiicel till 
■nt iin III 
* tul h\ I 
hi law 
will ' 


hr'-t Iiiishiml, 
I n ninteiiniice 
'I he re i< no 
1—27 AIiL 

the (hihl; 

’ f 


rir< 
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The change of tirciimstances must be actual and of sucli a nature 
that the law would recoRiiise it The mere fact that the wife might 
jiossiblj be able to earn something b\ Jier own labour is not a ground 
on rhicli the husbnnd mac app)\ for reduction of the rate f 
allow ance — 7 A Js 107 because the Jaw docs not compel a wife 
to work to earn her liseliliood while lier hiisbaiid is living and has 
siifficjont means to maintain her If the parties subscr|uent to an 
order under sec -1S8 make an agreement modifving its terms such 
agreement would amount to a change in the circnmstan es and the 
parts interested can applv under tins section and get the order 
modified — 2o \LL IGj 

^LTf-RVTlON Oi AILOWWCh — \lteration does not mean 
cjiKclIition '?ce notes alove and under section 488 (o) 

\n ord«r of altcratiii ot allowance und^r this section cannot 
tale effect retrospectneh The Magistrate has no power to reduce 
the rate of maintenance winch las ali'^adv accrued due Ins order 
will tale effect in re pect of tie nlhwancc that will fall due after 
the date of the order — J Weir CoO The arrears winch have fallen 
duo will le enforced at tlie rate originalK fi\cd 

\\heii an ipplicatioii for modification of the 'illnwaiico has been 
preferred under this seetioii the Magistrate c imiot intiuire into the 
prcprietv or otherwise of the prctioiis order of maintenance— 2 
M e r 030 

\ii a]ipIiratioii for alteration of -ilionaiuc is no ground for 
s,ta’ mg the execution of an order if inuintcnan e ilr’adv granted 
IS that order carries with it all tlie pr *per <s nseejm nets so long as 
it remains in fin-e — JJ CM J91 

The umoinit of niinitenancc pivaM ti e..(l [icr on must be 
';pc"ificd <therwiso it cannot te iltcred *see 9 1 II I{ JO cited 
unocr 48*^ under heidiiig Xmnunt <f inamtv. nance 

‘si n x.!- Cl IO\ (J) * — notes iiiuhr secti in JS^* under head 
11 g fffert of Civil Court decree 

430. A coju of tlip order of nnintenniue vlnll be given 
I nforcement of order without payment to the person n 
of maintenance i » . s 

trJioso favour it is made, or to In? 

gunrdnn, if nn\, or to the jier^oii to whom the allowance 
is to be inicl, and smli onler mav be enfoned bv anv 
Mngistpite in anv jilate tchere the person again«t whom it 
is made ma\ be, on such Magisfrite being «atisfie4] as to (he 
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identity of tlie parties and tlie non payment of tlie allowance 
due 

MAGISTRATE — An order under See 4'*S can be 
enforced b^ a second clas'> Magi-»trate if the person against whom 
the order is passed resides within his jurisdiction — Ratanlal 28S 

The words 'anv Magistrate of anv place nhere the person against 
whom it IS made mav be do not deprire the ilagistrate who has 
made the order of his power to enforce the order under Sec 4^*^ 
(3) AVTieQ the defendant is bevond liis jurisdiction he mas issue a 
warrant for collection of arrears of maintenance or refer the appli 
can* to the Alagistrate having Jurl^dlC^!Ou at the place where the 
def*‘ndant is to be found — 1 AIAD 23(1 The application for an 
oruer to enforce the recoverv of maintenance mav be made either to 
the Alagistrate who passed the original order or to the Magistrate 
having jurisdiction over the place where the person resides The 
provisions of this section cannot be held to derogate from the provi 
sions of Sec iSS (3>--7 L B R IIC 

POWERS AND DCTIES OF THE MAGISTRATE —It has 
been held in 25 ALL 10> that a Magistrate to whom an application 
has been made to enforce an order of maintenance should not take 
into consideration anvthtng further than the ideutitv of the parties 
and the non pavment of the allowance He mav also consider 
wlietler the person (in ca«e of Maliomedans) to whom maintenance 
is ordered still holds the position of wife No further steps relax 
ing the clear words of Sec 4t)0 should he allowed The fact that the 
par*ies had made an agreement sub “quent to the order modifving 
its terms is not a matter for the con tderation of tlie Magistrate 
enforcing the order If the person against whom an order for 
ma ntenaiice is irnde considers that such order should no longer Iw 
in 'oree against him it is for him to appiv under See 4®*) and get 
t! e order altered It is not suitable or expedient tliat it should l>e 
open to a second Magistrate to rail in question an order duh given 
upon pnxif 

Rut a wtiKr view I is Ikmii taken in IP ’) 11 In this ra‘o 

it has l>c<n held thr answer to an i ni for enforce, 

m I t of an order « e the Imd u that the claim 

las l*cen released vmg fccciicl »um in s*ti 

far I 11 of h r clii itance tie ’■orci''j: *' * 

or ’ *' lit t plea ai d t > r ' * 

1 on* 
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Hut tliero can lie no doubt that the MoRistrote enforemg the 
order should take into consideration the question whether the person 
to uhem the order has been giten, is at tlic time she makes the 
application still holdin;; the position of wife, on this point, t! ere s 
no conflict of opinion botacen the High Courts See 25 ALL 1C5, 
10 all 50, 1804 P R Jl, 17 0 C 2C0, iai5 U R R 1st Qr 53 

The Magistrate enforcing the order is also Ixnind to consider a 
Civil Court decree passed sul sequent to the order of maintenance 
If the Civil Court has decided that the complainant is not and nerer 
had I'cen the wife of the defendant the Magistrate must refuse to 
enforce the order for maintenance — 9 O C -19 Tor further notes 
as to the effect of Civil Court decree «ee under sec 4*5^ 


CnArTER XXXVII 

Directions op the Natitrl of a HtBE-ts Corpus. 

491. (1) Any High Court may wlienevpr it tbinivs fit 
Power to issue direc- direct,— 
tions of the nature of 
a AnhfiM rorpi/« 

(n) that any peP'Oii srithm tbe limits of its appellate 
criminal jurtsiicUon be brought up before tbe 
court to bo dealt \rith according to latr, 

(b) that a person illegally or improperly detained in 

public or private custody witbm such limits be 
<!et at libertj , 

(c) that a prisoner detained in anv jail situate witbin 

sucb limits be brought before the Court to be 
there examined ns a witness m any matter 
pending or to be inquired into in sucli Court; 

{(T) that a pn^oner detained as aforesaid be brought 
before a Court-martial or any Commi<5sioners 
acting under the autbontj of any commission 
from the Governor General in Council for trial 
or to be examined touching any matter pending 
before such Court-martial or Commissioners 
respectively ; 

(c) that a prisoner within such limits be removed 
from one custody to another for the purpose of 
trial and 
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(/) that the body of a defendant within such limits 
be broug'ht m on the Sheriff’s letuim of cepz 
C.OTVUS to a wilt of attachment 

(2) The High Court may, fiom time to time, frame 
lules to regulate the procedure in. cases under this section 

(3) Nothing in this section applies to persons detained 
iindei the Bengal State Pnsoneis Regulation, 1818, Madras 
Regulation II of 1819 oi Bombaj Regulation XXT of 1827, 
01 the State Piisoueis Act, 1850, or the State Pnsoners Act, 
1858 

CHANGE — TlnSi section hi<5 been amended by the Criminal 
Lan \piendnient Act, 192^ Under the old law, power under tins 
section VI IS g;\en onh to the High ( ourt at Calcutta Madras and 
Bombav under the present section power is given to all High Court 
Lnder the old law the jumdictjon of the Higli Court in respect of 
proceedings under this section was confined to the limits ot its 
oncfinol jurisdiction (44 CAI 76 and 46 CAL 52) uiidei the present 
section the jurisdiction has been extended to mofussil places See 
43 L J 39b {T B > 

Hull < ouif % JO) f I not taJ en auay by the J j.tiudiiun Act — 
The High Courts power to issue a writ of t nhcas c«?piis has not 
been tal en aw as hs the procedure provided in the Indian Extradition 
Act, set 3 sub sections (6) and (7) — 1C CAL 62 The High Court 
lias power to issue an order ind to examine whether a person detained 
in miblit enstods under the Fxtraditioii Act is legally detained and 
tins power is not taken awas niereli because tlie Oovernmont liave 
nlre-ich issued a warrant for siiriciider under sec subsection (8) 
of tint \<t —39 CAI. 164 

( Idiiitp (h) — ( of rhiUIten — flic Higli Court befort pass 

mg nil order in respect of a minor child ouglit to take mto consi* 
doritiou the interest and welfare of the eJiihJ — 12 DOAI L R 891 
Til”* Court will not ordiiiarih force a child to remain m a tustodi 
f> wliieii the child cbjects and before deciding ns to its custodi the 
Court will t vke iiccount of the wishes of the child if it is old enough 
ti form an intelligent preference — H MAI) JKH Mlicrc a innther 
bad for tight soars neglected her child who had been cdueited at a 
inissinn sduHil the* High Court refused her appluntion for riistoh 
of ‘li girl aged U> Mars on Hit ground that if grunted it would 
tit triiiu ntal t»i Hi' Melfar' of the fluid — lb HOM 307 A\ lit re the 
futlnr bus ihh gated tin gu irdiaiishlli of his ehildreii to unother 
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Jior'on tin question whether the father is entitled to resnino the 
gnardinnship depends on the childrens interests and welfare — 'IS 
ilVD 807 P C ( Unir ilrsnnf s (oje) 

li>; nil — hen a petitioner obtains a rule calling upon the 
otlnr side to show cni'e win a child should not he delnered to her, 
and the rule is diseharced the order dneh irRint; the rale is a jude 
inent within the incainnc of danse 15 nf the Letters Patent and 's 
therefore nppealahlc — 14 BOM >>» 

431«At Any Court eslnbhsficil by Letters' Vutent 

Fouers of Hicl. "'"j' frrrctsc the jiou-crt conferred hy 
Court outside the limits S 491 m the disc of any Luropenn 
•■'I'Pi-ni.tc iur.,d,c territories, 

other than those icifhtti the limits of 
it* appellate Criminal jurtsdiclton as the Goicnior General 
in Council may direct 

This section has leeii newlv added be the Cr Law Amendment 
Act, 1921 Bv this section Inropean British Subjects csen when 
outside the limits of British India will cet the priMle{;o of obtaining 
■writs in the nature of i f »r/ lu from the High Courts 


PAIU IX 

SUl’PLl.MI.NlARY PROVISIONS 
CHAPTER XXXVIII 
Or THE Pchlic Pkosecutoh 

492i (1) The Govemot Genertl in Council or the Local 
Power to appoint Gosoxniiieiit iii'w appoint, generallj, 
Public Prosecutors ca«e, or for any specified 

•cla^is ot cases, m am lor il uiei one oi more ofhcei"^ to ne 
■called Public Pio»ecutors> 

(2) * * The District ilugistiate, or, subject to the 
control of the District ilugigtrate, the Sub-divisional Magis- 
trate, may, in the absence of the Public Prosecutor, or where 
m Public Pro«ecutoi has been appointed, appoint any other 
person, not being an officer of police below such rank as the 
Local Government may prescribe tn. this behalf, to be Public 
Prosecutor for the purpose of any case, 

CHWer — htrsUy, the words ‘ In anv case committed for 
trial to tlie Court of Session ’ in the beginning of sub section (2) 
liaie been omitted because the necessits of appointing a Public 
Prcsecutorin the absence of that officer mav arise not onh in Sessions 
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Courts but in all other instances, Secondly the italicised words lia\e 
been substituted in place of the words “ the rank of Assistant District 
Superintendent ’ because “ as there is a varieti of nomenclature if 
the Police officers we think it better to leave it to the Local Gov 
ernments to prescribe the rank of police officers who may be appointed 
Public Prosecutors for the purposes of a particular case (^llepoit 
nf the Joint Committee 1922) 


493 . TKe Public Prosecutor may appear and plead 

Public Prosecutor -witbout any Tvniten authority before 
niav plead in all Courts n t . t i 

in cases under his ^^5" Court in wnicli any case of wnich 

va?rtv .„X',?cte"tc,''be “qu-iT. 

under Ins direction or appeal, and if any private person 
instructs a pleader to prosecute in anv Court anj person in 
any such case, the Public Prosecutor shall conduct the prose- 
cution, and the pleader so instructed shall act therein, under 
his directions 

Pleader pmaiely instructed — Counsel instructed and retained 
l)v a private individual can watch the case on behalf of his client 
but he cannot without being specialh empowered bs the District 
"Magistrate conduct a prosecution before a Sessions Judge — 0 S C 
^o 31, 1888 P R 29 

The Public Prosecutor may alwoss avail himself of the services 
of counsel retained bv a private individual but in doing so ho does 
not deprive him«self of the management of the case — 11 R H C R 102 


494. Ana Public Prosecu- 
tor Appointed In 
Pffoct of , ^ „ 

withdrawal the Goaemor- 
from pro- Qpneral in Coun- 
Rcciition 

oil or the Local 
Goscinnient una, ssith the 
<oti‘>cntof the PouH, in ci«oh 
tiled bs jiiM befoiT' the le- 
tuin of tbe icidut. nnd in 
other ci'^CN I efore tbe pidg- 
iniMit i** pionoujued, witb- 
dniw from tbe pro-^ecutioii of 
nn\ pir^in, und upon luili 
w itbdniwiil, — 


494. Any Publir Pio^eou- 

, * • * * mnj, with 

rffert of , . 

withdrawal the consent oi iiie 

i’SioC"" Court, ,n ca.es 
tried ba pirv be- 
fore tbe return of tlie aeidict, 
and in otbei eas( s bofnie tbe 
jiiilgment J'- jnnjiounred, 
Mitbdi iw fiom tbe jiioseiu- 
turn of in\ person tilhrr 
t/riirralh/ nr in rr<[irif of 
am/ tmi nr inttn nf ff'*' 
offemt^ fnr iihith In m Iricf 
nnd njioii sue b witbdrawnl, — 
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(o) if it is made befoie a (fl) if it is made befoie a 

cbai'ge lias been framed, the charge has been framed, the 
accused shall be dischaiged; acciued phall be discharged 
m respect of such offence or 
offences. 

(b) if it is made after a (b) if it is made after a 

cliaige has been framed, or cbaige has been framed, or 
when under this Code no when under this Code no 
chaise is requiied, he shall charge is required, he shall 
be acquitted. be acquitted tn respect of 

such offence or offences. 

CHANGE — This section has been omendetl by the Cr P C. 
Amendment Act, 1023 The reasons are stated below 

SCOPE or SECTION — Under the old law this section applied 
oak to Public Prosecutors nppoinfrrf by (ioiernment A Prosecutor 
especially appointed by the Magistrate under sec 4D2 (2) to conduct 
a case had not the power to withdraw from the prosecution under this 
section — 8 ALL 291, 2 Ueir C53 A Oosernment Pleader who was 
not appointed a Public Prosecutor under the provisions of sec 492 
(1) tould not withdraw from the prosecution under this section Ho 
could withdraw only under sec 24(1 1 1 , onh in cases where several 
charges had been preferred against the same person and he had been 
convicted on one of them — 2 Weir 258 The present section as now 
amended will confer the power of withdrawal on oH Public Prose- 
cutors 

No person other than the Public Prosecutor can withdraw from 
the prosecution, even a \akil acting under tlie directions of the 
Public Prosecutor cannot do so But if the prosecution is with- 
drawn bv the Public Prosecutor and the Vakil and the application 
for w ithdrawal of the case is signed bv troth the persons llie with- 
draw al is not invalid — JG C\L 700 

This section (as well as section 495) does not apph to securitv 
proceedings It applies onlv to proceedings winch can end m a 
djscliarge nr arijuittal of the accused, but seruriti proceedings Jo 
not contemplate the frame of a charge at all and as the result of 
the proceedings neither an order of discharge nor one of acquittal 
is to be passed therein — 80 M.\D. 315 

tVlTHDRVWAIi FROM PROSECUTION’ —The Public Prose- 
cutor cannot withdraw a case on the ground that the complainant 
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wa'i l^eeping out of tlie ■Ray and could not be served Rith summons 
He should take steps to enforce his attendance — 2 Weir 655 

Ihe coniDlainant has no lo(us sfanrft in the matter of uith 
dnual of prosecution l^ben a ease his been started upon a police 
report and the Court Sub Iwspector (who is the Public Prosecutor) 
Rants to Rithdran the case the Court cannot reject the application 
for Rithdrawal simplj because the complaimnt uants to proceed 
Rith the case— 1 P L T 400 

'W ifhdtQiL d of some of the chatyes — Under the old section, a 
Pi blic Prosecutor uas not comoetent to withdraw only one of the 
charges If he withdrew at all he had to withdraw ull the charges 
^\llele one of the charges was withdrawn and th'* accused was tried 
on the other charges the High Court ordered the trial on tlie charge 
withdrawn — 2 C L J 18 (n) But tlie law has now been changed 
and this section empowers the Public Prosecutor to withdraw one oi 
son p of the charges 

RECOTID or RE \SONS — When a Court acting under this 
section gives its consent to a withdrawal from a prosecution, it 
should record its reasons in ordei that the High Court m'W be in 
a position to «aj whether tlie discretion vested in the Court has been 
proptrlj oNorcised — 22 C W' Js 60, 48 C\L 1105, 26 C W’ N 880 
The Alndras High Court liolds tliet no reasons aie to he recorded by 
tlie Judge— 5 AI L I 216 

ACQUITTVL — If the Public Prosecutor withdraws from the 
tas-* ifter a charge is framed, he must he oiquiffed under clause (6), 
uni not disthnrned — 12 "MM) J") Where therefore a prisoner, the 
clnv® against whom ms withdrawn hv tlie Public Prosecutor, ms 
disthirged instead of being animltcd and was again cninmitted to 
the ‘4 c-.<5Ioiis on a second charge for the same ofleiico, it wa« held that 
tlie comiction wns bad in law — 12 "MAT) Jj 

Where a person is su ((Uitted nii the charge being witlidnwn h\ 
the Ptillif Pro-ccntcir the accpiittnl shottld be recorded without 
taking the opiinnn of the assessors \ii ntcpiitta! is a nmtter of 
right to the acensed whatever might he the opinion of the assessors 
— Ititniihil lO" 

When a charge is mthclrnnii and th*' niciiod is accpiitted, it 
is iiot ronipcteiit to tin rciiMonil Court to ctinsiiler the cjiiestion of 
the hgnlits of thecliargi \ iiunilernf pirsons were clinrgtil before 
tie ^J)l^,|strnfe with tin ofTciirt of rnhlxrs The PiiMir Prosecutor 
witlilrcw frcni tic cliirgc and tin Magistrate rrconled an onler 
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of norjiiitti! On rTri»Hin, il nii« mntrnilnl tliat the rlmrco <f 
rofilTr' wa« wrnne «» nv rmirli n» nniro llnrt fir? ppr«nn< nerr im- 
plipativl in t!ip»irt nn«! tlip nnclit to liarc franiod n rharKo 

of tlacoitx nml t^iciTforo tJio ar'iwittal <»n tJ'P rfinrRp of ToldwrT 
was wmne llir Htcfi Court to rntpr into tlip «nio*tion a\ 

to tlip localitr of tlip clinru? ami Inlil (liat tlic Mnei*trntc’^ proct-. 
Uur" wnv nclit There lieim* n «liarpc !>oforP him and thit rlnr^e 
ha^inc boon wilhdranii hr aitnl ri(;htl\ in rpronlinc nii order of 
ar^liiittnl — '2 \ 1. «I 

7/rtri'd — Nil order of arf|ttitt‘ti luidir tin* •t’ctuiii hiro n retrial 
for the •■anio ofTiiirr h\ rirtiie of »'« 4(1.1— 0 S !« Il «I5, Ifl MAI) 
f)7C 18 Cr 1. .1 -M t r 1 . J Vi*. (»md) 

lfr»l*rd It fni/ffrut trilnrf •! l unit f ,-timttfi! — M lien n prost- 
rnlion acain^t n person has withdr'mi) nmhr thl» ►eetioii he 

can 1*0 exanniuil n nitiu's in tin ca*e Btnin'*t liK otln r ro-QCCiiscd 

— I’l iiOM 1.“.’ ii t \i- tut i: c\i. r,i 

lint the pro'-ientioii niiivt >e mthdrann and tlie nrcit«ed dl<> 
charced niidtr lliis 'wlnm Ufore he ran he iximined n« n nitnes« 
SCain'-t hi*. co-necn'tHl Uen«M mi t«»j« «s In is tn tin poMlinn of 
an Beeii^(‘U no oitli can l>e A<lniinister«'<I to him under i>ert>nn .tiJ 
(t> und he < innot therefore li e'(iitnin<d ns n mtness Where the 
Court solutions the irithdrtuil of prnsi<ntion hnt nmit* to record 
nit order of disehartte ntid the nicnsed (ontmnes to he he[>t in 
custodi his position is m no was elianusd (roni that of the actuseil 
and he eannot he iramiti'’d us n ssitness — tt CM. Hit Ilut if tlie 
aeciised was in fact disrlnnied from iiistcHls hs virtue of nithdrawni 
from prosecution tlie omissi ni to rs<-ord n fornnl order of disilnrce 
sroiild Ik cured hs sk ",|7 miJ t|i« accused «tmld h" a competent 
nitncss iii'ainst tlie other ncciisid — 7 \ I. J ^t> l8 C W 's 1-1 t 
IlEVIblON — In inn M W N 77b it ssas duulited wlietliir the 
Hicli Court had power to interfere in rcsision with the discretion 
of a MaRistrate in itivine consent to the withdrawal of a prosceutmn 
Put in 48 C\L IJDj .?G C W N 8*0 and 1 I’ L 1 IW.it is laid 
down that the Hich Court is in n position to t«n'"ider wJiethor the 
discretion tested in thp ^laRistr.ite to Rite consent to the withdrasval 
of a prosecution has heen rightlr cTcrcised 

Where pood reasons Jiare l»een shown h> tlie CVmrt helow for 
allowing the withdrawal of^ pi^eciition Jjip High Court irill ho slow 
to interfere in revision, against the order alloi'ing the withdrawal — 
24 Cr L J 5 (CM.) / 
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kecptii" cut of the Ma\ ‘tnd could not he sened nith summons 
He sliould tale steps to enforce his attendance — 2 'Weir 6o5 

Ihe comnlainant has no lorua standi in the matter of uitli 
drawal of prosecution When a case has heen started upon a police 
leport and the Court Sub Inspector (who is the Public Prosecutor) 
uaiits to uithdrau the case the Court cannot reject the application 
for withdrawal simplj because the compHinant w vnts to proceed 
with the case— 1 P L T 400 

MifhdiuHid of some of the ihanies — Under the old section, a 
Pi hlic Prosecutor was not competeut to withdraw (mly (tie of the 
charges If he withdrew at all be had to withdraw all tlic charges 
Wliero out of the charges was witlidriwu and th'^ accused was tried 
on the other charges the High Court ordered the trial on the charge 
withdrawn — 2 C li J 19 (n) But the law has now been cliangecl 
ind tins section empowers the Public Prosecutor to withdraw one or 
s HI p of the charges 

IIFCOTIP or nrASONS —when a Court acting under tins 
section gives its consent to a withdrawal from a prosecution it 
should record its reisons in order that the High Court inij bo in 
1 position to wliethor the discretion \ested in tiie Court has been 
])rontrh exercised— 22 C W K 69 , 48 CAB 110') 26 C W Is 880 
Oho ‘Madras High Court holds tl«t no reasons aie to be recorded by 
the Judge— o M L T 210 

\CQU1T1A1) —If the Public Prosecutor withdraws from the 
OS'-' after a charge is fr imoil lie must be <itqniftpd under ilauvc (b) 
and not diu ? n; /rd— 12 M \T) 35 Where therefore a prisoner, the 
rlnr;,c agunst whom was withdrawn bv the Publii Prosecutor was 
disfhirgtd instead of being acquitted and was again committed to 
tbe sinus on a spcnml tliargc for the same ofTciuc it was licld that 
tbe (oiiiKtion was lad in law — 12 "M \R TJ 

A\ In re a ptrsoii is acquitted on the charge bung withdrawn la 
the Pul li( Pro'.eciitnr the ne(|iiittal should le n corded without 
tnkin„ thr c.iuiiioii of the asscssfn, \ii niquittal is a mnttor if 
right to tit otrtisetl whateier might le the opininii of tlie assessors 
— Ilntnnhd V)7 

Will! a tliirgi |H Withdrawn and th atiustd is iirtiiiitted >t 
IS jot fs m| t tent tti tin res isional Court to ronsider tin (|iiistinn "f 
tit hgidits tf the rli irgt \ itiimlernf jiifsoiis wtn ilinrgiil 1 1 fare 
lit Mogistrutt with tilt ofli net «f rohl ers Tin Pul he Proetiit'ir 
willilrtw frt m tit tlargt and the Mngistrntt rtttinhd an order 
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of nrrjtnttfll On tTTi»j«in, it «n» ninloiiiIc<l tlial tlir rlmrcc I'f 
roli!>cn «A« nriiiic in n^ miifli »» innrp iJnn fit'' ppr«nn« «rrr iiii. 

Ml t)io*ift, mill till* Mnci*tralp miclit In liatp frninp*! n rlnfKo 
of dnctiilx mill llirrTfnrf* tho •r^jliittal on tlio rlinrcc of rolilior.i 
«a^ wrong T/ir ffigli f'oiirl rrfii*''<r f<» ontor into tfip «|(ip«{ioii 
to tlip Ircnlitt of tlir fliflrgp »n«I In l«l tlial tlic Mnct«trolp’n prorr- 
Jurp wnv nglit Tlirrr lirii'i: « rliarpo l*cforp Inin niul llint rlinrgo 
tiaiing lnN»ti witliilraun lie mtiil riglitli in rrrt'rxhng an onlrr nf 
0011111(11 — ‘J \ 1< .1 .M 

Hfttiil — \n jinlrr of no|tiittal iimli r tlio •cTtion Inri a rptrial 
for llto 'ano off. no* \,\ virtno of -.o litl— <) N li If L’lJ, f(» MAI) 
07G 1‘' CV 1. .1 L’''(M\I)» -Mtf I. .! Pi.' (nml) 

IrrtiJof o t ri/r/riif erjtnr** tiiimit f .^urutrit — M lipti n pro«l- 
riition agaitot a prrv >ii ha** lx** n uitlxlrinti ntiilor tlii« fcrltou lx* 
can l*(* rTaiiiiiioI n* n witin**** «n (In «i*c atniiol lii» oilier ro-nccii'OiI 

noM lA’ lieu, 1 i: <*\i. r.i 

lint tlx pnivontiiiu imot >k nitlolrann mul the acrii^iO do* 
cliarcej itiiiJir (In** «i<rtion iMforo Ik* ran Ik* itamtfird a** n nitnr« 
againot lio fo-ninool U*<i«'i *• I nig h\ Ik o in tlu position nf 
an amisrd iiu mth run h< niliiiMiisti rol to him iiiulrr spctinn llj 
<il and III < uioot tlKofori lx «xmiiMi<(I nv n nitness Wlirrr the 
Court s'lintioiis till nitlKlriiMiil of pro'«<iiii«iii hiit nniit« to record 
mi order «if dt»rliafK< mid tin a<<iiscd tontiiiucs to he kept in 
rustodi Ills nosttion is in no wn\ iliingul from that nf the lUTiised 
and In ninnot lie i\aniin'>il as a niiniss — hi CM. 1 iM Hut if the 
afcii'ed nils m fact disi liari.i<l from iHst«Kh ht iirtiio of nitlidnnnl 
from |ir<isi< Mtnni the omission to rnord a formal order of disclnrpe 
irould hi (iirid fi sk >(7 and tin aitiisoii noiikl )e i coinpeteiit 
witness aKdinst the otlnr auiisid — 7 \ L f Ch IS C M \ IJl } 
Ur\ ISION — 111 10| I M W \ 770 It nils doulited nhether the 
Hipli Court had power to interfere in rerision with the di'oretion 
of a Afapistnto in pninp lonsrnt to the witlidranal of a prosecution. 
Hut in 48 CM. lin> ^»0 CUN hMI and 1 P L T 40r,it is hid 
down that the Hiph Court is in a position to ^pnsider whether the 
discretion icsted in thp 'tfipistrite to Rite consent to the withdnml 
of a proset ntion has heen rtfilitlt exercised 

Mhcre good ri-isons Jiate lieon sliunn hj the Court helow for 
allowing the withdraw il of.^ pposcciition -Jjip High Court will ho slow 

to interfere in revision agaULst the onler allowing the withdrawal 

24 Cr L J o (CM.) / 
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An order of acquittal passed under this section cannot he inter- 
iered nith by the High Court in revision — 5 M. L T. 210. 

]'u}thei tnquny — Where the order of discharge under this 
Section IS a proper one no further inciuiry should be directed under 
sec. 436 — (1911) 2 M W N 74 But a fresh complaint can he made 
on iresh materials 

495. (1) Any ilagistrate inquiring into or trying any 
Permission to con- ease may permit the prosecution to be 
duct prosecution. conducted by any person other than au 

ofticer of police below a rank to be prescribed by the Local 
■Got eminent in this behalf * * ♦ but no person, other 
tlian the Advocate General, Standing Counsel, Government 
Solicitor, Public Prosecutor or other officer generally or 
specially empowered by the Local Government in this behalf 
shall be entitled to do so without such permission. 

(2) Any such officer sha^l have the like power of with- 
diawing from the prosecution as is provided by S. 494, and 
the provisions of that section shall apply to any withdrawal 
by such officer, 

(3) Any person conducting the prosecution may do so 
personally or by a pleadei. 

(4) An officer of police shall not be permitted to con- 
duct the prosecution if he has taken any part in the investi- 
gation into the offence vith respect to which the accused ii 
being prosecuted. 

The words “with the j»ro\ious sanction of the Goi ernor-Genoral 
111 Coiintil “ ha\e been omitted In t!ie Devolution Act (XXXVHl 
of 1020) 

‘ VlAY PKHMIT ’ — Tlie jicrmissioii of the Magistrate is dis- 
(retionarj, and the High Court will not interfere with Rtich ilisiri- 
tioii Whore a Vlagistrntc Imv, after due coiisiderutioii, eNorciscd 
the distretion and allowed counsel to appear on behalf of the jirosi- 
itituin, the High Court laiinot ns a Court of Ilcsisioii oior-nile the 
order of the Magistrate and direct Iiitn to refuse to allow counsel 
to appear — 2 Weir C-V* Rimilarh, where the District Magistrate 
Hsmsulcrs that the to<i frequent appearance of pleaders for the 
prosecution in pettj (riniinnl lases is detriincntnl to the interests of 
justice, he can refuse to permit the proxccution to bo (ondurto<l I' 
tlie plc.Tder, and tbc Chief Court will dcdinc to interfere witli tl"’ 
-inter of the District Magistrate — 11M> 1’ It 0 
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ilsy I'LHSON — ^TJie J^Iagistmte is not prechiiled /roi» e’terci? 
ing in e’cccptional ca^es h« discretion bj allowing private Vakih of 
good ckaricter to conduct the prosecution—li? 31 L J 3S-i 

The Aiords ‘ anj person ’ include person? other than certificated 
pleaders It is honeier discretionary »it}| the Crimmal Courts '» 
each case to permit sncli persons to conduct the prosecution — 
MHO VliO 2-!}lSSL> 

The fact that a eertam person is aUo a Prosecuting Inspector 
does not deprive him of his right as A private citizen and he may 
in his private capacitv nsk for permission to prosecute in his case — 
10 BUR li T 213 So also the fact that n particular person is a 
c'omplainant is not o snflicient ground for not permitting lam to 
prosecute the case -“ihid Hut it is doubtful uhetlier the words ' am 
person would includo an absolute Rtranger who hod no connection 
m the remotest degree with the prosecution and whose desire tO' help 
the prosecution wss based on a personal grudge only— 11 A L J 313 
If the offence he of a nature affecting the public (eg noting or 
unlawful assemblv) which the Ciown alone m the inteiests of public 
peace and secunCv has a right to conduct a private person sliould 
not be permitted to conduct the prosecution — 16 Cr L J 829 (M\D ) 
SI B SFCTION (2) — ‘d«j/ such offifpr — Thesw words refer 
onl’ to the advocate General Standing Counsel etc mentioned m 
■sub-«ection <1) If anv person other than these officers (« o an 
Advocate privateh engaged bv the complainant and permitted bv 
the "Magistrate) withdraws from the prosecution the effect provided 
in sec 491 does not follow in other words the trial will proceed— 
1908 t B R 1st Qr (Cr P C > 15 see also 1911 M W ^ lOG 
hi B bl CTlOlS (1) — 4 person whether a private complainant or 
not when he is permitted to conduct the case as prosecu.tor.» may 
ins*riiet a counsel to appear— 11 B H C 11 302 

Sl-nSF<3TlON (4) — /xduiioR o/ I’ohrc Offirer —In all im- 
portant case^ and espeeialh ;n cases of murder and daeoity, the 
police officer making the investigation should he examined as a tint 
ness regarding the circumsUnoes of the imestigation For this 
reason, he is excluded from conducting the prosecution — Ratanlal 171 
IMierc the police ofiicxr who conducted the investigation hj* arresting 
the accused and seizing the propertv found was allowed to conduct 
the prosecution, it was lield that such a procedure was highly ini 
proper, but since in this case the accused were not prejudiced there- 
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b^ the irregulantj did not vitiate the trial Ixit was cured bj sec 

517—26 BOM 533 


CHAPTER XXXIX 
Or Bail 

49G, any peison otlxei tlian a person accused of 

In what cases bad to a non-bailable offence is anested or 

^ detained t\ itUoiit warrant by an officer 

lU cbaige of a police-station, oi appeals or is brought before 
a Couit, and is prepared at any time while in tbe custodj 
of suck officei 01 at any stage of the proceedings befoie such 
Court to give bail, s'lich person shall be released on bail 
Pio\ided that such officer or Court, if he oi if thinks fit, 
may, instead of taking bail fiom such peison, discharge him 
oil his executing a bond without sureties foi his appearance 
ns heieinaftei piovided 

Pioiideil, fwthei, that nothing in, tins section shall he 
deemed to affect the proiisions of S 107, suh-S (4), or S 
117, (3) 

CHANGE —The vccoiid pio\»«o has been added bx tlie Cr t* C 
\iiicndment Act 1921 lor notes relatinpc to thia proviso see under 
see 107 (J) at p 1J2 arifi 

‘ slifiH I r rilc/ised on I ail — Ibis section iv imperative in its 
term, md the Court is hound to compK with its proMsions Tii 
tiers bailahlc offtiicc 1 xil is a ncht iiid not a fixmir Bcteiition in 
the lo(k u]> IS the alterimtne not tli-» origin d order— 52 C \L 8C, 

0 C I’ L 11 11 It IS onh when the mustd fiul-. to furnish bul 

that lit < in be dttuiiod in tiistodi — 0 \ M 1’ II C It 300 t 

Magistiiitt Is not competent to rtfnsc hid unless tlit 1 iw sanctions 
siuJt rtfiinl — I G h If 130 Tlin "Mngistr itr- r mnot refuse to pass 
an order of bail cm the. gri uihI of txptdiomi ami tic inalnliti tf 
the uKiiscds jlcithr to show i pnniMoii in tin Code how le could 
claim a 1 ul — <) C 1' h It II 

Wlontli JNilic c urn st, a pc r mmidrscc hi should I » picn 

tin option cf hill — H \liL I'i 

\\ I ( re a person arrested iiiulcr 're 111 clunis a I ul lit is 

« iiinic 1 to 1 111 I's » Ul itti r « f nt.1 1 — ») ( I’ I, U 31 ^ ct aKo 

( \1. HI mil id M \1) 171 cited tiidir SIC Iti" at UJ 

I rfiiwil if lid — lie Ml I tratc rtfii'is ti Lrant 1 ail l< 

II lut riss rd Ills r« i ' os f r stu Ii rt To at la the ai 'c nc of ant rnor 1 
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of reason'! the Hiph Conrt in revision grantctl bail — II C W. X. 
ow'd 111 If tlic Magistrate impropcrU refiise> bail no .action 9 
Mis'aina ile against liim fi r »iirh improper refusal The diits of n 
Mail>''tr.itc 111 accepting or refusing bail is not iiierelv n iiiinisterul 
blit a judicial dots \ mslil-e in the exercise of that dijtv, without 
malice, will not sustain an action — 'J AI U C R .1% 

i'oiiif fri lirriilf ^ii'^rtfnrij uj — Mlieii the bail is ordered W 

tlic Court tlie diit\ of deeuliiig as to tbe siifUcieiies or oth'‘niise of 
tin ball is witli tbe Court lUolf and not with the police If Fiich 
duties are irregnlirh pntnjst'‘d to police two dingers are lik^'K *0 
ari'e - first a pnlue ofTcer tnas sometimes be iinscnipidotis enough 
ti rale tid\ intage ft tin i «»w r entrusted to him for tbe purpose of 
estortioii uul s«( m Ih the bruiginc ot fal'C* charges .igjinst the 
police Ihit the (< I't when it admits 1 nnii to b. il is it hi ert% to 
nil for i report I ir tin police is to the siilTiriciiri of the hiil — 15 
CM. IV. 

ROM) —}h*f»,h . l.ti.r, r.u,l , ,1 irruinninrr — Rid 
III n* sccuriti w tb snrel es wliereis the tniinj referred to in the 
*jr«f proiiso is a smipb re »'mfjn«c ol tbe pninipil without nfiy 
siiriti 
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(2) It it appeal to such offacei oi Coint at an} '•tage 
of tlie in\estigation, inquirj oi tiial as the case nla^ be 
that theie aie not leasonable grounds foi believing that the 
accused has ( ommitted a non-hatlahle ottence, but tliat tlieie 
.le sufficient giounds foi fuither inqiiii’v into his guilt, tin' 
accused shall pending such inquuj , be released on bail, oi 
at the discietion of such officer oi Couit on the execution 
by him of a bond without sureties foi In'! appeaiance a*? 
hereinafter provided 

(3) An officer or a Court teleasing any 'person on had 
under subsection (1) or subsection (2) dinJI lecord in unting 
his or its ^leasons for so doing 

(4) If at any time after the conclusion of the tual of 
a person accused of a non-bailahie offence and before judg- 
ment is delneied, the Court is of opinion that there aie 
reasonable giounds for beheiing that the accused is not guilty 
of any such offence it shall release the accused if he is in 
custody, on the etecntion by Inm of a bond xiitliout suretiff 
for his appearance to hear judgment delncred 

(5) A High Court or Couit of Session and in the case 
of a person released by itself, an\ otlier Court niaj cause 
any person who has been leleased nndei this section to be 
ane«ted and imy commit liim to cn'>tod,\ 

CHVNGE —lit sub-'-ection (1) the «ord\ * an oTence piiiii>>liul)li 
with death or tnii>.portation for life hut huii snl stitnted toi tin 
word*. ‘ tlie ofrente ol whieh he is utiisod the pioiiso and suh 
stttions (J) ind (4) lime luin iewl\ iiisdUtI mid the italursul 
words in subsection (o) hatt been added ** It was picssed njmn us 
tJiat the proMsntiis ns to bail in iioibidabh tasis uro iiuitli ti > 
striiiKtnt One sii^.>,esti«n madi to us was that in seotion 1^” wt 
sboiild dekto nil words flfttr “nine b n.h is»t| on 1nil ' in siib 
sottnni (1) and tin wlioh of miIn-sk ti tn (J) flu rt-.nlt wonhl hu\i 
lioon to I'm nil Courts full dtseritnm in tin matter of allowing bail 
in Monbjilalle cums and we ftit i^eiitrulh that this was ^iiiiiu too 
far '\Miat wi lm>e iloni it lo allow tht C«»urt or point oflinr lo 
nUiM on I nt! in a non bntlnble rust iinlisstlxM a; ptar to I>e rt its m 
able ^riiniids for l‘elie\ir{; that tit attiistd Ims le<n yniltt of iiu 
ifTcnre piiiiishano witli dtatli or trnii'i ort itiun and as siiini snf< 
piiard ntaiii't this w< hmi |trinnlii m sij}>.s, ( n m *(*) for a ri\iiw 
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l\ the Sessions Court or the High Court of nin order admittnig to 
hid III a iion.bailahle case — lUiwrt of the Joint tominiitee (1922) 

PRINCIPLE — Lnder the old section the general rule was that 
hall Mas Hut to be taken in respect of non-bailable offences — 8 BOA! 
L R 429, 20 C\L IbO, 10 S h R 2US , *2 W eir 657 Under the 
present section, the Legislature bj defining the offences under mLicIi 
hail Is not to be granted (iir offences punishable uith death cr 
transportation) has practicallr laid doirii that ball should ordinarilv 
he granted and that oulv in respect of heinous offences it miU be 
refused see also 26 C\L 174 and lO C ^\ N 1092 where it has 
1 een held that the accused mar be ordmarih released on substantial 
bail unless reasonable grounds are mad-* out for believing tlie ac- 
cused to be guiltt 

But, u is submitted the pre-ent amendment is far from being 
sat sfactors It would hate been b'>tter it tbe Legislature bad* 
delated all the words in the section restricting discretion in the 
grent of bail, and had allowed a Magistrate free and unfettered dis- 
cretion to allow or not to allow bail in non bailable cases Under the 
present law a rich hanker with a large famils and properts, >f 
accused of embezzlement of a few hundred rupees for which he majr 
be sentenced to transportation caimut be released on bail esen if 
the Magistrate is sure that he svill nut abscond This would be dens- 
ing an accused the right to prepare Ins defence to establish his 
innocence 'Moreoscr tlie law as it stands at present is disastrous 
in pricticc in as much it mil cause a Magistrate to prejudge that 
the 1 reused is guilts of a grave offence punisliable with transporta- 
tion or death and therefore not to allow the accused bail It should 
be noted that -everal members of the Legislative Vsscmbh pressed 
these points during the Debate on tli“ Bill but their motion was 
lost ^^ee the in fir 12th lebriiirs, 

1«22 

lie iiitinlile oc'uiidj f >r frfireiiy rfr — The section sass nothing 
about lakmg into consideration the likelihood or unlikelihood of the 
accused person absconding \I1 that the Court has to consider 's 
whether there are reasonable grounds for lieliesing that the accused* 
IS ginltv — C L B R 172 Other considerations mas arise m deciding 
tlie question as to granting bail and one of those considerations is 
whether there are nns grounds for supposing that the accused would 
abscond Bui tbe mam qne-tion for consideration in determining 
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matters of Lail is whetlier theie are leasonable grouneK for believing 
the accused to be guilti — 36 CAL 174 . 

IVliether there are rea'scnahle grounds oi not for belieMiig that 
the accused are euiltv must be decided ludicialh , tliat is to sav, 
the-e mast be tangible evidence on uluoh if iinrebutted the Court 
might come to tlie conclusion that the accused might be cbmicted — 
.30 C\L 174 

PROVISO — “ Tins clause provides foi the grant of bail m an\ 
case at the discretion of the Comt it the accused is a minor female, 
suk or infirm person — ^inftment vf Objects and litawwi ( 1014 > 
SUR SECTION (2)— BOM) TOR APPEARANCE ^Wlien a 
Police officei takes a >>ond iiiulei till'* section he has power to make 
3t a coiulitiou of the bond tint the accus'»d ptrson shall appear 
hi}nie fht jnijne, the law does not recjuiie that the n'cused person 
slnU aluavs bo directed to .ippeai betoie a Coinf ^Mien tlie law 
eiiahles a Police officer to t.il e bonds that officer can ceitamlv direct 
the accused to appeu before th'» Police To bold othennse would be 
to render spf, 4 i)C) mid 714 nieaiinigless — 1913 P R H But in 11 
CAL 77 it lias been held tint a Ixmd for appearance before a Police 
nfiifcr IS void 

&ITR CriON (4) — Ihi** subsection did not occur m am of 
tin BilU but has heon added during the course of the Rehite in the 
I '’islative Assemhh 

f-m ‘sPC TION unit Ibif ion of hail —The ilagMrate (sn 

< iiuol am hill allowed to in .iccii>id peison, and direct him to 
*ii-'‘i!i0cr if it appcir-. on the prodiutmu of further CMclenc'* tint 
a ( i-e is inuU out agiiiwt him— 10 C W N 100 3 .36 C VL 174 

TliG UiaU Coiut and Ciuirt ol ^cwiao: c ui Cvucccl >. Ued granted 
lo till Sid nrdiii it( Court 

Rl. VISION — lilt proi i< ding., m whuh it is nr his to If 
ill nniiud whillnr ImiI fi'oin in itfii'cd ptrson should In tikm or 
lilt fill* within tb* ihiiuitMiii nf ' ludit ini priitpidings ’ and the 
Hull ('piirt Ills piiwir to intirtii with tin indiis math in siifli 
j.t .Mini swiditlic prill toll lilt'd— f,M\T) <, } 'IhoRistrift 
M 'I'triti I mint ri M't inv t>rdt i us to )> id piissod l>\ a subordiiiite 
Mi^i'triti nnd r this s.ititn If tin Distrnt Magisti iti tori'id r' 

sid rdi’i ti '1 t^i trill s onh r to lj< wnni,* la slioiild rtpoit d 
t-tl. Mil ( nrt -JJ nOM MP '| J Hivtrnt Magi*trit. Ins i 
! > r 1 > . r I. r tl r. rn t < f i | . i i ii ri h i i d on bid \<\ i sid r 
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loai 


iliiiate Magistrate — 1 BUR L f TO tsulK'ection (5) now gnes tlie 
poner to tlie Iligii Court and tlie Court of Session 

K\cii tlie Higli Court s power of lutorference is limited Tlic 
High Court liiis juiisdiction to interfere m rtMsioti, onh if the Judge 
Ills p »s»ed an iHcgil ordir Mliore a sessions Judge after consider 
mg tlie CMdeiice thinks that there ait no reisoiiable grounds for 
lielicMiig the accused to Ik? guilts of tlie offence of whicli he is accused, 
and riltises him on hail, the Higli Court will not go behind this 
finding and cancel the order of the .Judge releasing the accused on 
bill — lU M li J 411 5 \ L J 119 Tilt High Court will be sers 
cuiitioiis in mterfenng with the discretion of a Magistrate in case 
o! lait under sec 497 ospccidls where the prostciitioii has not 
Itnderid tMiliiue to connect iIh usnsed Mith tlie oficnto — Ilatanlal 
b'L* 

4S8t riip anioutit <*1 e\ci\ boml oit*( uteil ujuIoi tins 
l-o«cr to (lircot .J ' h'f'l "itll lluo logalcl 

mission to hill or ro- to the tin tniisfaiuos of the ( it'O, iind 
diRtioii of bail aUall not be cscessue, ,ui(i tlie Ilijrh 

Couit 01 Court of .Session ina\, in an\ ta'e, whcthei there 
bt an appo il on toinulion or not, duett that a«} person 
he admitted to bail, or. tint the bail lequiied b% a polite 
olhtoi oi Mab'istiute be toduied 

\M(U M 01 ROM) — 1h« itiumnl ul hind should he fixid 
will! nfirtiKi to the social st itus of tiu pirts lonurncd — 2 L li R 
Jlj 

PO\M It OI HK.II (Ol ni -llu lligli ( inn and the t'oiirl <t 
'*t"ion liiK iniliniitxl jiiiln i il dis<r<tion in granting hail iiiuhr 
thio s,,ii.)ii— ■ III It L It This section gins tin High Court 

and till (oiirt nt s.,h.sioii »«r\ w nh |Mintrs t*i adii it an aitilsitl JH r- 

SIIU l>ul Ul M.WV S ss<. stew *slsw lis Cs \ l\»Tv.s-i 'J.wU w iww 1 \dilU 

oti. K.-'i \ 1. J Ipl J \ « \ JO JM.irn'>7 

Hot ihotigh till pontr •! th« High («ort nniiir this sMtion to 
..'an I 111 in am i.i't is <|Uitt iuii«tt<r<sl stiH m e\«ritsnig -ts 
«lis(r«tinii till Iligli t lurt ougl t l«i inkf into isiiisKh rati in th« limi- 
tulii IIS inii>>vi^l s.,., 4(17 — ,t7 t I Hut lion tht Iiniitatioi s 

in |H.s.sl f> s,, 417 ,r, ,,rs l»w i Th. rnU- laid I'.nn in s,., j'17 

f< I til goidiiKs «>f l\ lifts oiler than High tVuirts 1% a rule foiiiiJei] 
up It pisiis aid IS, lilts aid «ne wli.h sf ,„!J U foil ,wrd I i tl • 
Hul ('• or* as uc-II as t \ « stis < il ( r Cmrt unlf's ainti it g a] {h-jp, 

1 1 tl « x.t Iran T' • «str» ’«vj | nt rx n t > tl r High Court iii d-r 
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Sec 408 are not to \e ri eel to get rid tins \er^ rcisoiiable uml 
proper provision of tlie law — 12 CM 25 No doubt tlie High Court 
Ills absolute discretion m the mattei of printing bid and is not 
boi nd In tlie proiisions of sec 197 but the Legislature having placed 
the imti il stjg“ of deiling with ciitiie> with "Magistrates and 
having in fact enacted that persons accii ed of non badahle offences 
shall not he released on bail except under th? terms of ■•cc 497j the 
High Court IS 1 oiitid to follow the geiienl law as i rule and not to 
deput tinm it except mulei \eiv special cireninstances — 6 L B K 
ITJ.IOS L U 2(lb 

11 /icji Ilitili ( oiut lUH hail — ^Tlie High Court and Court 

of Session (uii exercise then power of granting bid is sooil as the 
I’ol (0 line arrested the accused and eseii befoie the case is up 
ti the Magistiate— 7 Bl B L R 80 Thei can admit ft person ‘o 
bid eiep whore he has I een coinicted and his not appealed—) V 
L J 110 Mlieie the iccused his obtained speciil lean to appeal 
to PriM Council against the conviction of the High Court the 
latter lias jurisdiction to male an order i ^leasing tlio accused cii 
bad, neiuling the cJocisum of the l*ri\\ Cnuncil— 21 M \T) Ibl 
Coi tra— 1903 I* Il 15 

II /icn llifjli (milt mil i nt t/i<nf I <nl — Mboie the licensed relies 
iiurch on u tXclimci! ground igamst tlie inobibditi of bis (oiiMC- 
til) i be sliouUl not be admitted to hid — Ritanhd 480 Tlie High 
Court refused to giant bad where the ippluation for bad coutiiinetf 
Ubfainiton stitcinciits and alUgalimis consisting of iittads on tin 
tri ng Mjigislritc iiid on the public and iniiite cniiduct of otii r 
iffnirs of high riiiK in thcsrnut of the (atiiernineiit — lo BOM 1^9 

I’OWIU 01 VI -smONs Jtma — Uu Vt-ssmus lucUt «an 
gU'iil bill to *11111 pi rson who Ins been wroiigh c'oniictcd 1' thi 
Miigutniti noil wliost e isp lip can cither di d with liinis'If or cm 
rifir to till High Court Rut the word- iui\ [ursoii do not in 
dull H |« rson isiiiiKtod In tin Vi<,mh,s lodge himself Wlur^ 

Il s-i^xixis liidgi nftir (oiisutiiig the nciusil rdi iisrd tliein "U 
1 id pinding tlnr ii|*p«al to th High C)urt it was bdd that b< 
till! no jurisilii 11 > 1 ) to do so Hus viction l])l^ not gi\i biin jinwcr 
ti altir or lan bis own ord. r — 1 ROM | R 

499. (1) IL fon* iii\ ]ui<soii t- ic'li i‘i d oti bnil m nit i-"^ 

R Mid if Iiiius.d noil life own lioml, n Ixiiiil fol sue li sUiu 
of tiiiini \ II- till jiolit « •olliot I *M CnurL 
Jls till I is*. liiiiS I I llltllKs siilhi » Id s}| ill lie tXKIllfll I*' 
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•\icli person, and, ^lien he is released on hail, hy one or 
inoie ‘iufiicjcnfc ‘suivtic-i coiuUtioned that such por«on shall 
attend at tlie time and place mentioned in the bond, and 
•'hall continue fo to attend until otherwise directed hy tbo 
poUcc-officor w Qa\\\K, ca‘>e waj Ue. 

(2) If the ca''e •^o leqiiiic, the bond “hall .d‘o hiijd the 
pei'on lelea'-ed on hail to appeal when railed upon at the 
Iligli Court, Court of Se«sioii or other Court to answer the 
charge. 

TIMK \NI) PL \C’K — \ 1»a«l twnd mii*t rotitnin tlie time and 
plate of appear, nee — ') \ \\ N J-l 

* I//; fo/anrr fi«n/ ilau — There i\ iiotliiii;; illegal in reqniriiif; 

the accused to liiiid himself to appear from the date of the execution 
nr the bill bond on e^e ^1 dm until the case is disposed of No notice 
IS aecessarr before prooeedinj; to enforce the penalti if def.tult *8 
nnJe-<3 .M II C R ^PP W 

T erhof (hirrtioit to op/ic* » — Bt the terms of hail bond the de- 
(etvdaftt hound tumscK to appear ‘ ou tUo fvr&t itupiirv or at other 
tiroes recjuired He appeared on the first do^ of the inquirr and 
an* rerhallv directed to appear on a subsequent date but failed *0 
di so It nas held that the amount ioenred he the bond could be 
!ec..II\ forfeited In reason of siirh iion-nltendaiue — !2 ^^elr 658 

Oinisfion of ihtfe hi/ suifty — Where m the hail bond the accused 
hound himself to appear on a specified date and below his si('nature 
was the undertaking; In the surets that he shall cause the accused’s 
appearance hut this declaration did not mention the date for the 
accused s appear.iiire The aiensed ha»nii; mule default the securitv 
wa- forfeited It was held that the Iml-hond and the undertaking b\ 
the surcti should l.e read as one document ind the undertaking 
sho.ild he read as referring to the date mentinned in the portion ..f 
the hniul signed In the ac'uised and that therefore the secunti was 
nghth forfeited— 19 Cr h J C?r(M\D) 

■Ipjifiorrnrr hrforf VoUrr — The words ‘until otherwise directed 
In the Polic" Oflicer shew that a bond under sec 497 mar reciuire 
the accused to appear before the Pohc-c the direction as to ap- 
pearance IS not limited to appearance before a Court — 191.3 P R 2^. 


500. (1) 


Pis( barge from c 


As -oou as tJie bond lias been executed, tlie 
person for whose appearance it has 
been executed shall lie relea'Jed; .nnd. 


uhen lie is in jail, (he Court adinittiiifr him to bail shall 
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issue an oidei of leleaso to the officer in charge of the jiil, 
and such officei on leceipt of the order shall release him 

(2) Nothing 111 this section, S 49G or S 497 shill be 
deemed to require the ielea«e of anj person liable to be 
detuned for gome mattei othei than that in inspect of 
wliifh the bond uas executed 

501. If, thiough mistahe, fiaud oi otherwise, insufli- 
Power to order snffi cient sureties ha'Ne been accepted, or 

cicnt liail iiheu that they afterwards become insufficient, 

first t^I en is insulh - 

cient the Court may issue a warrant of 

aiiest diiecting tint the peiion leleised on bill be biought 
befoio it and ina;^ oidei him to find sufficient suietios, and, 
on his failing «o to do, imj commit him to jail 

Sco;jc — rills section ipplics onh to i ense where there weic 
siir''tics, it does not vppl\ nliere the accused ms let imt on liis cnMi 
loud, without iin smets — 3S MM) lO'^S 

Magistrate is jii'-tified iii iiuieisin^ tin. 
nmnurit of JnfJ (f fn feerdfier fftcfttcrc dfee? cisc turn? ocit inare •-etioin 
til 11 ho at first imagined— 1012 P M R 1 

502. (1) All 01 auj suieties for the attendince nul 

appearance of a peison lelea^ed on 
of surct.cs , 

^lagistiate to di^ichaige the bond, cither wholly oi so fni is 
1 elites to the npplicints 

(2) On such apidication being mide, the Migistntc 
sbill issue Ills wan nit of nnest dnccling tliat tlie jici-on 
so leha^ed be liiougbt befeue liiiii 

( {) On tlie .ijijH'iiiiue of siuh jieisoii imisuant to tJie 
wiirint, oi on liis \olnnt ii-j suneudei, the Magistrate «biill 
diiect till* bond to be dtstliaigcd eitbc i wholh tn so fni 
nlite-^ to the iiijiln ints and shill cill uimn such pci‘'on to 
find othi r suliic i» nt smotns, \iid, if lie finis (o do so, nn' 
lonnnit Iniii to i ustodv 

W In ro II siirt Ic h i'. npph <1 fur c iiin lint ion «if tlm 1 iii) IiothI lO' I 
ill Miu,istrnti 111' noiwil iln ipplic ition tin re is no otFu r iill<r 
Hilt \( I* ft to lit Mnui'triti tl in to (iiic*l tin 1 uIKoikI 1 1 • ri 
I lo iiMiltil'ir til iq I Ik iti III f II tin inints and th \fiit.i triil 
»*r! It dioiii'i It Uiiii* «f till iijiplii lilt s failiiri to attii 1 nnl 
|h-d-l IJDM 1 II l.s' 



Sec 503 3 THE CODE OF CRIMINAL PROCEDUllF 


10G5 


CHArTEU XL 


Of Co5IlIISSIO^S FOR TIIE Ex«IIN\TION of ■^'iTM.SSES 


503 . ( 1 ) "Whenevor, in tbe course of an inquiry, a trial 

\\ hen attendance of or any other proceeding' under tin*' 
pcnsS^wiSiy Code, it appears to a Pre<^idency ilagi*:- 

trate, a District ilagistrate, a Court of Session or the High 
Court that the examination of a witness is neces'saiy for the 
ends of justice, and that the attendance of such witnc«-' 
cannot be luocured without an amount of delaj, expense ci 
Issue of rnintnission incoiwomeiice uhich, under the cii- 
nnd nroceuiirc there . r xi i i 

LUmstaiices ot tlie case, would be un- 

rea<»onable, such ilagistrate oi Court may dispense with such 
attendance and ma\ i''Siie a coinniission to ana Distnct 
ilagistrate oi ilagistmto of the first cla'ss, nithni the local 
limits of aahose jurisdiction sucli witness resides, to take tlie 
ca idence oi such witness 

( 2 ) iViion tlie nitnc'S resides in tlie temtones of anj 
Princo 01 Chief in Iinlrn in which tliere is an ofiicer repre- 
senting the British Indi m Ooaeniiiicnt, tlie commission nn> 
he i>»%uod to such oflicor 


( 3 ) llie ilagislinte or officei to aaliom the commis'sion 
)s issued, 01 , if he is the District ilagistrate, lie or such 
ilngistiatoi of tlio fiist class as lie appoints in this behalf, 
slitll to the j»K«e wheie the aitne*-*. h or sh til 

summon the aaitncss hefoie him, ami sluU take down lii-- 
oaidence in tlie s^nie maiinei, and inaa for thii purpo^^e 
e\orLi''C the '■line jiowers, is m tniN of warrant cases und'’r 
this ('ode 


( 4 ) Ime the roinnii'>sit>n is issunl to such ofiicer as is 
meptioiud \u suU.seatnm ( 2 ), he maj. d^l^ate his powers 
and tlutus uiid"r this cimimi'-sioii t« ana ofiicer suhordinite 
to him whose powers aie not less than tho'o of a Magistrate 
of the fir't (liss in llntisfi India 

seXHT t)l s| C’1 ION — Hiix voctioii jinnnJp-. for t1i< :'"Uo if 
n>nijjn"t<>n to txanioto a uitntss m Ilriti'li JftJia or in tfie ferri- 
toruN tf ntn I’ruux or t lucf m tndiit tw wUuli is an ofn-i-T 

n i>ws.s iitma lli<* Hrili 1i t.intrnment This MTtion iloe> not prontj. 
for ilie « vsi mnti oi oFa w itiu's nsuliii;; wutsidi linJia— .-j ROM 1(J 

<> L J '.Tl (ML) 
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Tills section relates to the issue of a conimission and does not 
emroner the trsin" Magistrate himself to go to the house of a «it 
ness to examine him — 2 S L II 8 

III (he (ouiip 0 } tngiiiiy — A committing Jtagistratc is coninetent 
to examine a nitness in the com se of the inqtiirv before himself But 
(iftei making the order of committal, he has no jurisdiction to issue 
a commission for taking evidence so that it might be available ot (he 
trial before the Coitit of Session or High Court After commitment 
IS made, applications for the examination of witnesses on commission 
inubt be made to the High Court or to the particulai Judge exercising 
original cnmin il jurisdiction in the High Court or to the Court of 
Se<.,iou, as the case maj be — 19 CAL 113, 19 BOIVt 7-19 

‘ TTifness ’ — This section relates to commission for the exaniina 
tioi of witnesses In the prelinnnarj stage of a proceeding a com 
pla nant is not a w itness, and a comimssiou cannot be issued for bn 
examination But if a complainant tails hiinself to testifs to mattcri 
within his knowledge ho will as regards such testinioii> be a witness 
for the prosecution and the issue of a commission for lijs examination 
Is perfecth legnl— 1896 P 11 10, 1913 P M B 11, 42 CVL 19 

leitiltnO ntfhin )tiiiuhttion — Dioio is nothing ui the 
hngnage of tins section to support the contention that the Court has 
no .mtliorits to examine » witness on commission when lie is within 
the jurisdiction — 0 BO\r 283, 2t CAL 551 This section does not 
sjs that a witness residing within the jurisdiction of a Court esnnot 
he oxamiiiecl on lonmiission but must be compelled to appenr hchire 
the Court The express words iti this section are ‘within the lofil 
limits of whose jurisdiction such witness resides ’ 

J.j-linf II if netted — M liere an expert in Imiidw ntiiig nppears to 

be the principil witness in the rase he ought not to be eximincd on 
con iiiissinii blit should appear before the Comt — (I^U) 2 M " ^ 

c»7 • 

l‘i iiliitimhiii liilie* — A /wfrr/uiiMs/iiK laih bis a right as a "it* 
III in a (nininiil c nse to le exempt from jk r'omil nppear'ince rt 
Cm rl ati<l to b cxiimiiieci on cximtnission — 'I C\I, 2(1 This section 
nlhws tlie < xnmiiiatinii on (oiniiiisstnii of a witness wbci is a a! ">l ' 
wiinati nUboiigli «b m practKalU tbe i oinpl uiiiint — ^2 Mur 6- * 
Mthoiigb iwinl II n*f II wotmiinre not of right cxmijitid from jier'"! 
iip[>4 nr iiut at Court tin woril ‘ iiiconsi ineiu < in tln« sictimi rn 
I on Its ()< (‘mirts to allow < xniiiiiiuti >ii hi eommiNsimi wli't'’ ’ 
wii u ss uetsircliiig |c» the (iistonis niul miliiicrs if (!i< iimiitn on^ld 
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not to 1)6 compelled to appear m public — 5 ALL ^2, &,ee also 1 S 1. 

R o application bv a pai(fMna%Iiin noman to be examined on 

loirmission on tlie proiind that lier appearance in Court nould cause 
a degradation to her, «as granted where sbe In-d near the Court 
lioi.se and %oluntecred to pa> the expenses of tbo commission and 

tbe opposite partv did not insist on her exammatinn in open Court— 

lo CAL 77o, 24 GAL 531 Even a daughter of a prostitute is 
entitled to be examined on commission if she is /mrdonos/iin and 
Ini'ig a married life, despite her lo«K origin — 1913 P R II 

Contra — 12 ALL 60 where it is field that it would be weakness 
to '■urrender as a general principle to le adopted that jiartlana^hn 
ladle's whose esidente is rennired in rrinnnsl trials are in all oases 
to be allowed to compel the Court to examine them on commission 
at ,onio other place than the Court liouse itself If it beocmes im- 
peratneh necessars to take her esidence the Magistrate should make 
arrangements so as to take her esideiice either in an empts Court 
room in tlie presence of liimscif the acensed and his pleader for the 
prosecution if tlioro bo an' or if no emptx room is asaihhle in lus 
own pruato room or some other room in the Court building In 5 
\LL 03 It has been held tlixt where tbe /vin/"'io«/ii»i woman was not 
increh a witness but was aKo the complainant in a case of defamation 
(winch gate both a cimI and a criminal remeds) tbe fart that she 
nioidid tlie ciiil rcmedi and elio e to set the criminal luw in motion 
iiiu'erialli altered her position as regards the question whether she 
sho'ild le exempted from personal -ippearance and the accused liitd 
a Tight and u pruilege to base her esideiice taken in ins presence ’n 
the Court 

DKLU r\PhNSl. on INCOWhMhMK — The taking if 
ciiJeiice on comnussion to criminal coses ought to l>o nio\t sparingU 
risirtcil to Such a procedure mas lie adopted onis in extreme ^as'»^ 
of ibhis expense nr iiusunenieiirf — 5 \LL 9J Where the eitdotJc< 
of two witnesses was a most material one in tlie rase m as much as 
tl<s iltposw! to the idcntifiration of the stolen properts on wbnli 
ihpositnn the whole rase iJe|>endrd tie «itne"e' ought not to hare 
l«ei txnniiiKtl on roiiimissinn loit their all«iulanre fore Court 
oin bt to haie licen prix-ored an i the exjwix'e if IN .V»l m jiriu 
lurng their atteiKlaniv uis not cx»nsideretl m In* unreasoualte (r 
e\r^»irt filing regard to lie rtrramsfanees of the rase— 6 Cl L iVf 
If iji liiiir • (It ft ( I urt — Tl e i"U'* of a eoi-nissioir 

f r s samiiiati >11 Is entin Is in tl e discretion < f tl e ('ourt — "-C'Cl. 
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^il'-o he lecened iii eMdente at aiij sub'-equent itage of tiie 
ca“e befoie auothei Court. 

SLB-SECTION (2) — -idnussibiltf!/ o/ riidriice fu/ eii" on (oiiimt'- 
tio; — This section has been enacted on tlie basis of tlie judgment .n 
13 BOM 749 Under the 1882 Code, ewdence t'\ken under a coromw 
viot* issued h\ the Chief Presid“iies Magistrate during the course of 
an iiiquirv before him uns held inadmissible at the trial of the same 
cas* at the High Court Sessions — 19 C\L 113 Tins difficulti his 
been remoied hi tins s«b*section 

Ksideuce taken on commission is admissible in a triM of a seRnmi 
lor an offence committed on the High beas — 16 CAL 238 

508i lu eveiy case in which a commission, is is'^utd 
\djournment of in undei S 503 oi S 50G, the inquif}, 
quirs or trial tnal oi othei pTOceediiiff may be ad- 

jovuued ioi a specified time icasouably sufficient foi the 
o^etution and letuni of the commission 

When « (ommi-sion has been issued, the trial should be postponed 
till tlie return of the (ommissiun The trial and commission cannot 
gu logetlier 

The discretion giien this section to adjourn proceedings ought 
til he e\crciscd in a reisoiinfile manner Tlie accused person should 
nut lo detained for in uuneiessarih long time— Sec 19 CAL IH 


UlIArTUl XLI 

•Si'Kiii Rrih^'Oi lAini-Nti- 

509. (1) riie dppo-ition of a Ci\j 1 Siugeon or oflid 
Ih|io-.ition of moduat imulu il uitiio'"! taken and attested l>> 
a Magistnito in the piesenre of the 
aiiU'od, oi taken on c oinmivNion undei Chaptoi XL, ^nl^ be 
ginn in eMcleiu e in aiij iiujuut., Inal oi otliei jiiticeoduig 
under tbl" Code, ulthougb the deponent i*! not tailed a*! a 
witne**' 

!*(.«( r t«> •.iimmon (2) I’he Cmiit inaj , if it think'' 

iiu'dical Mitiios-. viniumm and e\nniine ‘»U(b depoii- 

4 nt U" to the •*ubje< t-innt« of lim dojiosition 

Dh I’0''ITI0N — It l» < rjMMitif.ti fif n ( vi! kurgeun thni 

i4t Ix* taheu in ivnhmx t iitoii <>f tin < > ’ '''nrgum "liifh 


.an tx (siti'i ’• n >I in jiidi 
.sjc."-.'*! 'W irh.'ii 14 

touhnh ‘U*! 


null tl < nil iij'ini ” 

itn« 1 II UKiial tr*!* 

Siirg addni'C*! 
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be leceiTed in eiitlence at inj subsequent stige of the 
case befoie anotbei Court 

SUBSECTION* (2) — Admissibility of eiideme iul en on luiimt 
swi — rills section has been enacted on the basis of the judgment n 
IJ BO^I 749 Under the 1882 Code esidence taken under a commis 
MOi issued hv the Cinef Piesid“ncv Alagistrate dining the course ct 
an nquirj before him Mas held inadmissible at the trial of the same 
cas** at the High Court Sessions — 19 CAL 113 This difficultx his 
beei lemoied bi this subsection 

Evidence taken on commission is admissible in a tiial of a seaman 
toi an offence committed on the High Seas — 16 CAL 238 

508i 111 eveiy casj^ in wbicli a commission, is issued 
idjmunment of in undei S 503 or S 500, the inquin, 
quin or trial tnal oi otUei proceeding may be ad 

jouuied foi a specified time leasonably sufficient for the 
e-^ecution and letiini of the commission 

W lion a conimi-^sion lias been issued, the trial should be postponed 
till the return of the commission The trial and commission cannot 
,10 together 

riie discretion given bj this section to adjourn pioccedmgs ouglit 
to be e\orcised lu a reTsouable manner The nccused peison should 
not It detained lor an unnecesiiih long time — See 19 CAl 111 


OH VPT] R XLI 
SlKIM RtJLl s Ol LtiniNd 

509, (1) Tile deposition of a Cnil Suigeon or othei 
DtpoMtioii of mcduil medn il Mitness taken and attested b} 
.1 ilagislnte m the presoiite of the 
.,11 ( u-^ed, Ol taken on ( omnussion undei Clnptoi XL, ma^ be 
gisin 111 itideiue in nii> inqiiiiM, tiial oi otliei pi-occeibn,; 
uiulei this Coile, altluniffh tlic deponent 1*5 not c died as a 

Milntsv 

I’oHir to Miniiiion (2) 'llieCouit nia> , if il thinks 
mulif )) HJtnrsv suiiiiiioii iiiul i \nmine siuli dil’on- 

nt us to tlie subji ( t-nnitter of bin deposition 

Dh PO'sl nos — It IS » Ills tin drjM «t/i «« of a Cisil ‘’iirj,t’nii tlmt 
« II Ih tnt* n ID tvidmcc tin « ills opinion of tlu Civil Surgeon wlnrli 
<»n Im <insii]<r<(] in jnilKinlls dealing witli tl i ( is( is an opini " 

• x,|ien examined ns n siitness ninhr the tjsnnl tC't* 

t i »l t h iTiti e\»es nr« sid jerttd The Civil Surgeon h Irtter nddrt"**^! 
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to Cessions JutlRo expressing an oniiiion ns to tlie nature of the 
Mouml inflicted upon the deceased, is an e’ctrn juditial matter and 
cannot be receired m esidence — 8 CAL 211 So also the certificate 
of d medical officer as to the cause of the de-xth of a person and of 
the fatal character of the wounds is no endence — 2 Moir 659 The 
»eport of a lledical nnii on his ixfsl mottfin examination cannot V 
trei't'^d as endencCj though it may be used to refresh his memorx 
Allien gixing eiideiice — 9 CVJi -155 \ paper nliicli purports to le 

'he substance of a report from a subordinate medical officer uith an 
expression of concurrence b\ the Cnil Surgeon cannot be used ns 
eiidence although the examination of a medical witness written in 
proper form mac be so used — 11 \\ U 2 V certificate granted Ij 
the Professor of a Aledical College as regards the bones submitted ’o 
him for examination is not admissible m exidente He must be 
<(\aTnined as a witness — 24 BOM I R 803 

‘TAKEN AND ATTESTED — Before the deposition of a me 
dical witness given before the committing Magistrate can be admitted 
iq *116 Sessions Court it must either appear in the Alagistrate s 
record or must be proved by the eTideme of witif^sses to have been 
taken and attested m the prisoners presence It should not 'e 
merelr presumed under sec 114 Illustration (e) of the Evidence A t 
io have been so tai en and attested — ^9 ALL 720 

* By a J/<ij 7 iifraf« ’ — The deposition mav 1 e attested bv a Mag 
istrate t e , anv Magistrate not netessanlv bv the comnntting Mngix 
crate while holding the preliminari inquirv — 13 A M N IBO 

"In tne piesence of the arfi'scd — To render it admissible in 
evidence the depo ition t>f witness in criminal cases should be tal eii 
and attested bx the Msgistrate in the presence of the accused — 18 
CAL 129 8 CAL 739 The exidence of a Medical officer given 
before a committing Alagistratc is not admissible in the Sessions 
Court where the committing Magistrate does not certifv that the 
eiidence was given in the presence of the accused — 4 C M N 49 
In the absence of proof that the deposition was taken and attested 
b\ the Magistrate in the presence of the accused it cannot be pre 
sumed under sec 80 or sec 114 III (e) of the Fiidence Act, that 
the deposition was so taken and attested — 18 CAL 129, 10 ALL 
174 The examination of a medical witness taken in the absence rf 
the accused is inadmissible in evidence Mhen, however, there is suffi- 
cient pnma fane evidence to warrant a commitment to the Sessions 
■Court and the esidence of the medical witness is Iikelv to be onh 


1074 THE CODE OF CRIMINA.I. PROCEDURE [Sec 511 


<li<‘iiiical analisis report or the evidence of the medical officer until 
the toiinectiiiR links requisite to render them admissible haie been 
established— 1 BUR b R C34 \ Sessions J.udge is bound to u im 

the ]urs that before using the chemical examiner s report, thes must 
be satisfied on the evidence that the siihstances examined ueie in 
fact nhat thej ueie said to be — ^18 C 11 ^ 180 

511i In an\ inquiiT. tiial or 

Preiious conviction . i .i n i 

or acquittal lion othei pioceedmg nndei this Uoue, i 

I’f'oed pjcMOUs coiniction oi acquittal mat 

he pioved, in addition to any otliei mode piotided b\ an\ 
lat\ foi the tune being^ in force — 

(o) ])j an exti \ct certified uiulei the liand ot tlie 
officei having tUo custodj of the lecoids of the 
Coiu't in which such conMction oi acquittal wi« 
liad to be a copv of the «cntence oi oidei, oi, 
(h) in case of a coiiMction, eitlier bj a certificite 
signed by the officei in chaige of the lail 
tiliich tile punishment oi any pait theieof v. is 
inflicted, or by production of tlic warrant «f 
commitment undei which the luinisliment uns 
siiftcied, togcthei iiith, in eadi of ‘uich i isos 
evidence as to the identitc of the accu*«ed peisnii 
uith the person <*0 (oimcted oi acquitted 

IMIOOI 01 rUbVlObS CONMCTIONS —Before passing sill 
ttjicos, it IS desirable and iicccssarj that »F there arc previous run 
luMoiis tlic\ should properR be proiod — 17 Cr I J 170 Mngis 
tra*es art not absohed from the ordiiian rules of tiideiice in taking 
proof of prmous convictions Mliciicier it is re(|iiired to jiron a 
prexiims lonMclion ORainst a man, vxhetlier it be for tlie pnrposis of 
c nfiniict imiit of puinsliment under section 7'i T R C or in proctcd 
mgs under Chap A HI of tbo Cr P C Muh prciiniis loiixictmii must 
Im proTid stnitU and in necordnms vitli ln« t iiless the% an ‘‘O 
proved no lonrt inn properR laho fiucli preiiniis conviition into roti 
jodvrntinn — II CMi 112S 

Previniis convictions (dioiild regnnl Iioiiik hod to the provisions if 
this ^ectlon l«e proicd f\ enpus of judgment or extrorts from 
lud,.mviUs or bs oujr other doenineiUnrs oideui-s of tbe fnel nf such 
prerioiis ronvirtions, and tbi exammatitn of tlie ncciiscil in rcspccl 
of tlo«4 i-onvictions is fnviiig regard to nee oitboul legal oo’’ 

rant or jiiri*<lirljon — C\h Csn IIOM IJO 
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■NMien tlic jircMous conviction Ins liocn put to the nccusccl nn<l 
lie Jenies vt, the certifievl e\tract from the records of the Court iii 

lie oas convicted should lie pul iii evidence, proof should Ik; 
Kivcn tiiat he und the person named tlicniii are one and the same 
person and the Court should record a <.peiified finding; upon that 
point — 1 A N 114, 15 ^\ II 3J Bnt n mere Kuifiat from the 
record office is not sufficient to prove a previous conviction — 15 W 
J{ 53 

1 inyer t'ni>rr^siun — The manner in nlnch a previous conrictiuii 
ma be proved is not limited to the tiietliod laid down hv this section 
All' relevant evidence upon which the Court can properlv base a 5nd> 
lUR that the accused liefore it was on u previous occasion convicted 
of on offence will do as well ns tlie methods indicated l)j this section 
Thus, a previous conviction ma\ be proved bv fnif/fi-impresuon Sec 
3 N L R 1. 6 C 1» L II 1, C\L 750 1 C W > 33, lOiJb 

I* 1* n 3 If the vdeiititv of the accnscd is to be proved br a com- 
par.son of finper prints the one taken in Court bemp compared with 
certain finper prints contained in a record of prenons coiinctions, 
■■thee ought to be evidence to prore (I) siniilantv between the two, 
and (J) identification of the last mentioned finper.prints as those of 
the person who has been previously conv icted— 21 C N •I6f> The 
pupillarv ndpes on tlio bulbs of the Unpeis and thumbs, hv means of 
which finger impressions are made, irliilo proved to be almost bevond 
cliauge from birth to death, are never whoIJr repeated in the case 
of the fingers of anj other person and ther therefore furnish a surer 
test of identity than anv otiicr comparable boddv feature \Miero 
two prints made on different occasions resemble one another in the 
niirictor and contain no points of disagreement an irresistible con* 
elusion arises that they were made bv the same finger — 3 X L R 1 

512. (1) If it IS pro^ed tliJvt an accu'sed per«on lias, 

Record of evidence i'b'condeO, and tliat theie is no im* 
in absence Kif accused mediate piospept of arresting ham, the 
Court competent to try or commit fo: trial such person foi 
the offence complained of maj, m las absence, examine the 
tritnesses (if any) produced on behalf of the prosecution, 
and record their depositions Anj vsuch deposition may, on 
the arrest of such person, be given in evidence against him 
on the inquiry into, or trial for, the offence ■with which he 
i« cliarged, if the deponent is dead or incapable of giving 
«vidence or liis attendence cannot* be procured without an 
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amount of (lela\, expanse oi incon\enieiice ^lucli, under 
the circura'jtances of the ca«5e, would be unieasonable 

(2) If it appeals that an offence punishable with death 
Record of e\idsnce oi tiaiispoitation has been committed 

\\i:en ofTendor un -i i 

bj some peison oi poisons unknown^ 

the High Couit ina\ diiect tint in\ Jlaf'istiate of the fiist 
class shall hold an onquii*j and »*xainine any vitnes'^es who 
can give eaidence conceniing- the oftence Anv depo'^itions 
‘'O taken maj he gnen in e\ideuce again'^t anj pei‘?on who 
IS subsequentlj aocusctl of the ofteiite, if the deponent ■*& 
dead oi incapable of guing oaidence oi bejond the limits of 
Biitish India 

'icoie of sethon • — Tins st'ctiou lus been spccnllv enacted for 
cnalilins tlie "Masistrate to record evidence m tlie absence of im ab 
KcniidniK accu'-od and therefore a Masi'.trate cannot reject ini npph 
cation bf the complainant to summon nitiiesses or to call on them to 
liroJucc documents hecausc the iceused hi' ahscondecl — 2 ROM L 
R 707 


A pirdnn cm ho tendcicd to a <o itcusod under sec )J7 oven 
tho icii the principal accused has il coiul^d in such a case the 
apl rover s evicloiuv mil he recorded under this section— 46 BOM 120 
Vioif if utlimj —III order to jcive the Court mrisdiction *o 
e\ainiiie mtnc'sc> lu the ihsciice of the accused it must he proved 
ti the suti'fnctiiHi of the Court thvt the iccusod has ilisroiidcd and 
that there is no imincdiitc prospect of mestiriK him— 10 \ M 
10(1 lb \ M N IW 21 M n 12 where the lucuscd has nhstoiidcd 
tin sKtioii rtfiuircs tint the nh coiuliu^ slmuhl 1c nllmed tried and 
tstihli'lud Icforc the deposition of vutiie sos is lecordcd — 10 C \L 
Ida" Mli<ri then w is no proc f ir liudin^ thnt the unisid hud 
alls HuUd and the ‘MiiKislrati riiord d dcpositum of mtiits'Cs m tin 
nl'Mii* of tin luniscd the procc Inn w s — Id \ \\ '' 1^» 

Ihs I I’ tl 21 and the (Videtiee sci niordcil vins miuliaissil !e nicamst 
tl. n('ii«<d wh'ii he wn* aftirniriU urn -.ti <1 — {H \I 1. 2a M here 
« \ I Ini' was rn'ordtd 1v the Aln^utratc nhile tin re was no proof 
«r finddi^ tl it tli ninistd 1 id n1 i »i d« d tlnrc was no''judiriaI pro 
II < liii^ an 1 ativ witix" itivin^ fi Ni iviibnn tlinin niiild not i'C 
I'to 1 1 uti 1 fi r an off* m e iimh r ‘•n 1'* I 1 p C* — Id \ M N 1^“^ 
Hut will' till Mniti'triti eleirh foliltlittli lu nisi d had a1 'Ci 1 
* 1 tl ir I r« f nt tl it »n di 1 i t ri it< m 1 is « nl r a fiiiilniK tl 

tl r< w I > tmii I li iti t ro j << t of arr 't i f tl i inm i 1 wouM oot 
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reiiJ^r the e\idence taken hj liim in the absence of the accused iii> 
admissible agiiiist them when arrested — Jl ALL 60 

1 oliic of (lci<oviiiii\. j/n<n iii ohsinre of necined — Tlie latter part 
6f sub section (1) seems tlearls to indicate that witnesses who were 
examined diirins tlie aliseiue nt the absconding accused should be 
e’camnied in the presence of tlie accused, when he is found, unless it ’s 
impracticable to obtain tlieir attendance ^\be^e it was not imprac- 
ticable to obtain the attendance of tlie witnesses when the accused 
wa'- found, and tiie accused was committed to the Sessions nitrch 
on tlie strength of the recorded deposition of tliose witnesses, the 
commitment was licld to be illegal — 22 W R dJ, See also 1911 P L 
R 157 lint if the aiciistl pleads to the charge the comnntnicnt 
cannot be cjiushcd — li ( I- R 1-0 If, howeser upon such com 
mitmont, the Sessions Judge in the course of the trial is of opinion 
that tl 0 pro'crution h is not I iid a basis for tlie reception of the 
deposition taken before the Magistnlc in the absence of the nccusid, 
Jic 'hoiild adjourn the trial and under Set 450 summon such wit- 
Jies'es as he inaj deem in itcrul — 12 C L R l-’O 


CIlAPXnt XLII. 

PltOMMOVS ts TO PONDS' 

513< ^Vllen oiij jioj'oii is leqtnrpt) bj nnj Court oi 
Deposit instead of oUicoi to oxecule .i bond, vrith oi vritli- 

recognizaitco suietics, sucli Court or officer innj, 

except in tlic cjiscs of ,i bond for pood beliaMour, jieimit ]iim 
to deposit a sum of nionei, oi (losoiainent piomis-oia, notes to 
such iiniouiit ns tlie C'ouit oi olln ei iinj h\, in lieu of exinut- 
inff slab bond 

‘ Fscr/ 1 m in>r ,f I I t"> »• d Urhimunr ' — The object of Hw 
111 I'lnkiit ' tills exception in a >«h 1 l>elia\iour ca^cs is to '.cciire tbe goo<l 
csindiut of the [icrson iNOiiid itir not Is means of innitcc but l\ a 
Ih'IkI and snritiis and Is in ikiii^ the sureties rtsponsille for the 
g<H' I iKhicioiir «if the j»rr*oi» IkiiiuiI down ssto 2 \ \\ P H C* R 

/n Urn (/ f^rruin , »i»/ l>tii — The (hposit of inones is m 
Uni Ilf csisuting a Uind Wliorc a |Krs«»ti was ordered to cxe<tite 
a Nnul for i:o<h 1 iKhasioiir «»«f id— t«* deposit a csrtain sum m addi- 
tion thertsif. the ordi r ns to d< |m -it was iHtozal 1 eeau-e it w as not in 
hrii f /, lilt in addition to e\i<cittion of l•ntld. and also Ivcaus^ n 
a gcvvl iMliiiMonr ras.>— Rstanlal ti71 . 
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514i (1) IVliene^erit is proied to tlie satisfaction of 

Prncediire on for- the Court hj uliich a bond under tins 
feiture o bond Code lias been taken, oi of the Couit 

ot a Piesidencj Alapistiate oi ITi^istiate of tlie fiist class, 
01 when the iiond is for appearance befoie a Court, to 
the satisfaction of such Couit, 

that such bond has been foifeited, the Couit shall record 
the giounds of such pioof, and may call upon any person 
lionnd bj such bond to pay the penalty theieof, or to show* 
cause wliy it should not be paid 

(2) If sufficient cause is not shown and the penalta is 
iioi paid, the Couit in.iv jnoteod to ie( 0 \ei the same 1)^ 
is-^uing a waiiint foi the attachment and sile of tlie mo\e- 
able piopeih belonging to such jiei'on oi liis estate if lie 
he dead 

(3) Sudi waiiant ma\ be e\ernted witliin tlie local 
limits of tbe uuisdiction of the Couit wlndi issued it and 
It shall autlioiJ7e the ottoclnucnt uid sale of «\n\ mo^eihle 
jnojieitN belonging to such peison witliout sudi limits, wheir 
cndoised In the Di-'tiict Magi ti ite oi Chief lbesldenc^ 
!Magistiate within the local limits of wliose lunsdiction sudi 

f4) If such pen ilt\ is not pnd and cannot lele(o^eled 
liropeit\ is found 

In Mich attichinciit and sih*. the pei-^on so hound shill he 
liable, b\ oidei of the ('ouit winch issued the w uiinil. *'» 
nn{>i I'otnnenl in the c ml inl fin a teim which niiu estend 
to '•IS iiionth'* 

/”>) 'I he Coijjf ni}\, il its (]|s( Don, jeniit am poifiou 

of tilt' ]>< n ilt\ inc ntioiied nid eiifoic e p i\ me nt ni )> n t otib 

(ti) "Whe le a suiit\ to \ boiicl clies hcfoic' the* bond 

foifiitcMl his «•'( j|,. skill fe cbsi h iioi (I fioiu all li ihi!it\ m 

ii-lMcf of th. hotid • • • 

(7) II hfv titn/ jirrtoH irfio /,«♦ funmln iJ 
ffitnni Hl(» or fritton IIH or uititni *»(i2 toinirhil of cm 
oftiint tin i oiii inifiioti of irliiili tomtitiitf * ii liritnli of tin 
fonthtion* of III* liomi or of ti hoinl irKiiftil in Inn of In* 
ho It! I riilrr fiction "il !•//, ci nrlifinl to/n/ of tin jnilt;nii lit of 
tlrf'oiirt III/ irhiili In irit* lonintiil of %iii h offt ni • niii>/ hr 
me I I * 1 I nil nci in /in 1 1 1 iliiit/* onilirtlm tirtion iiijiiin*l In* 
sunt ! or luftiiii. noil, tf *iiili cirlifiiil < ojn/ n so mnl, tin 
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Cdurt *hnU prrtiiiiir Ijint ^iich offence KOt romviitlctl hy him 
Ihr coiitniry »« protnl. 

CMIANGK — li» O) word ‘ nttachniciit ' Itos Loon 

siili'titutod for tlio word ‘distress' m tlic fornior word is more ftp- 
proprinte In snlt-scctton (C) the wordi “but tlic part% who paro 
the Iwnd mar In? rofinircd to find a new* siireti ” have !>oon omitted, 
bwt '-oparatc proMsion is made iti the new section al4-A Suli-section 
(7) lias I>oen newh added, the reason is stated below 

I’HOOF OK rOHKKITl'RK OK BOND — ^Tlie words “ w-licncrcr 
It is proved ” sliow that no person who lias entered into a rccopni- 
raiice bond should lie called upon to show cause why 

be should not have hts reeopnirance declared for- 

feited without j>ririia /one proof that the liond has 
Itecn forfeited — 11 R H C R 170 An order for forfeiture 
of recopnisances or of bad l>oitd must 1>o made upon evidence in the 
case and not upon ciidence taken in other cases — 10 C L R 571, 12 
A\ R 51 

The Court thould record the vttounds of forfeiture— 3 P L T 
3^1 Kailure to do 'O will eitiate the proceedinps — Ihul 

^MI tT t^tOl^TS TO lORKEITl’RK —Bond? for appearance 
bliould be stricth construed If the bond require? the accused to 
appear on a da> fixed, and if he appears on that dai, the hoiid i? 
complied with, and the failure of the accused to appear on uiii other 
das on which the case is called does not entail forfeiture of the bond 
—2 Weir 663 , 4 -M H C R APP 44 JG C U. 749 Where Iwnd? 
were taken from the accused and sureties to appear on a Sundae 
when the Court was clo-ed and when on the nest Afondav the ease 
was called on and the accused not heing present the bonds were 
forfeited, it was held that as the bond required the attendance of the 
act iseci on the das fixed, i t , the Sundar and not on the nest dar, 
the failure of the accused to appear on Mondav did not cause a for- 
feiture of the bond — 2 C W N 619 If however the bond requires 
the accused to appear f/om day to day until the close of the trial, 
the liond i? not illepal— 6 AI H C R APP 38 and the accused will 
forfeit his bond if he fails to appear on anv adjourned Iieannj; 
AA here a bond required the aecnised to appear ‘ on the first hearing or 
at other times required ’ and tho accused appeared on the first das 
as mentioned in the lioiid, and was verballr directed to appear on a 
suh-eqiieiit date on which he failed to appear, it was lield that the 



1080 THE CODE OF CRIMINAL PROCEDURE. [Sec. 5M. 


failure to coniplj with the \erbal direction Mould entail forfeiture of 
the bond — 2 Woir GoS 

Sinnlarh, uheie a bond ref|uires the accused , to appear hefore a 
partituHr Court, the failure of the accused to appear hefore another 
Court (to uhich the case has been transferred without the accused’s 
knoivlcdse) does not work a forfeiture of the bond — 30 CAL 107, 3G 
CiVL. 719, 18 A L J 631 

As to forfeituie of bond for keeping peace or for good behaiioiir, 
sec notes under sec 121 If some persons (Hindus) are hound down 
under section 107 ow mg to an apprehension of a breach of the peace 
on accoimt of their interference with the slaughter of cows hi tin 
Alaliomcdans at a particular place, such persons are not dehiried 
from instituting a ci\il suit to prevent the Mahomedans fnun 
slaughtering cows at that place, and the institution of the suit does 
not amount to a forfeiture of the bond which thev were required to 
fijniish“l lAH JIO 

lllffinl hoadi (tnivftt hr /oi/ntnl —A bond which is null and void 
1ms lui cflett at all, such .» bond cannot he foifeited Thus, wliirc 
by mistake a bond under see 110 was taken from a person ordered 
to esccute a hoiul under sei 107 the bond is illegal, and an order 
forfeiting the scctiriti furnished under the bond is illegal and will he 
set aside— 19(H 1* L 11 12 Where a warrant was issued to a woinin 
in the first in-<t.iiice instead of a summons, without leeording nasoiis 
under sec 90, the warrant is wholh illegal, and the bond gireii hv tin 
nuretv for the woman’s appe irance has no legal force and cannot 1 1 * 
forfcitiil if tilt woiutn does imt appear — IHIB P, W II 7, 1997 I* 
W. P 22 

JJriifh of firrii^rd — The death of the attused discharges tlic 
MirttKs from all lialulitus "The object of the siirctv hoiuK !> **’ 
ensuri that tiu aicii'ed pt rson «hall not evntle justice hv flvmg fioiii 
the jurisdii lion tif the Court But if tin nicused elects to die soom r 
than feet his trial, that tan hardlv le a sufTtc if nt reison for forfeiting 
thelx'iiiUof sureties, it taniiot imjiose upon them nnv moral obligatimt 
nr, rt •p<>Ils|^l|lll^ to tin* Court ” — IS BOM T, B b's I, .17 M,\T) IV) 

. MMvr (x)riti c\.N pBocT.ro ilvokb iin: srriioN —<-0 

far at Ixinds g< n< rallv ar< fsuKtriiid action mat )>< tnicn iindir tins 
rerlKoi I\ t!i< ( otirt In wlnib the Ixiiid was liken or bv tin Court <f 
Pmi 1. net Mftgi»tnt< or a Magistrate of tb< first fbist But m tl”" 
rate « f n l-m'l fer a|ii*sraiwt Itfore n Court tin tribiinni inilMiit"! 

It tie C.oift an) litre it no titlnr tribunal M In re the 1>oinl ,it 
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•appearance before a Sessions Court, tho Deputy Magistrate cannot 
take action for tlio forfeiture of the boiid. The Sessions Judge can- 
not delegate that function to the Deputy Jlagistrate under sec. 516 
nhich deals uitli the lei^ of tho amount onlj — 14 C. W. N. 259. A 
personal recognizance to appear uas taken from tho accused bj the 
Magistrate of Karj.it The accused having failed to appear on tho 
<lay fixed, the Magistrate at Karjat issued a notice to the accused 
under this section. In the mcaiiuhile, tho accused was transferred 
to the Court of the Magistrate at Klialapur, who forfeited the bond 
and directed the accused to paj pcnaltj It «as held that the Mngis- 
tra+e at Khalapur h.id no lunsdiction to make the order under this 
section as he uas not the Magistrate who liad taken the bond or before 
uiicm tlie accused had to appear — 16 BOM L II 84 The Presidencs 
Alagistrate ot Boinhav has no jurisdiction under this section to order 
the forfeiture of a bond for appearance before the Police, Taken hv 
the Police under sec KIO of the Citj of Bombas Police Act (Bom. Act 
IV of 1920)— 12 BOM lOd 

'Any iifnon hy $iirh bond’ — ^Tho Magistrate should coll 

upon botli tho iirintiiml «nd mreties, and not the sureties only to paj 
tho penaltj named m the bond — 1904 U B R 13 

JsOTICn TO •sHOM’ CWSK —Before a warrant can be issued 
for the attnciinient of his properly the siiretr should be called upon 
to show caiksc win he should not paj the penalty mentioned in tlie 
bond, and it should be clear on the face of tlie record tliat he was so 
called upon \ mere scrbal and unrecorded order to show cause is 
not swfficiciit — 1> M U 62 A swinmars order for recovering the 
amount due on the NOiiints bond from a surcts without serving upon 
liim am iiotiii to i).is the same or to show cause wlis it should not 
bo paid, IS imalid — 9 tV R 4 

PROCEDURE, ir PVRT^ \PPEVRS TO SHOW C.IUSE —If 
the parti appears to show cause he should Iks allowed an opportuiiiti 
to cross-e\anmic the witijosses, upon whose eiidence tho rule to show 
•caiue was issued — 4 CAL 865 , 25 CAL 440 If the accused appears 
and shows lau'e and the Magistrate still considers that the recog- 
nisance sbould be forfeited it is liis duty to record the evidence upon 
winch it is proved that the accused had acted in such a way that 
it becomes necossari to forfeit the recognizance There must Ik 
regular judicial trial and legal inquiry before punishment can be in- 
flicted — 12 M. R. 51. Before it can lie declared that a bond executed 
by a suretv is forfeited, there must be a formal finding arrived at 
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■v\as properlj convicted, bj resuinmoniiij; the Mitness on nlicse CMdeiuv 
the principal nas coniictcd — 21 ALL 86, 1003 P R 32 But in 25 
CAL 410, and 11 C \L 77, it has been held tliat tlie mere production 
of xho original record or a certified cops of the trial in a Inch tlio 
principal vas convicted nonid not be conclusive evidence to show tint 
the accused has reallj committed an 'offence Such fact must U 
pro’ cd 1)} evidenco taken in the presence of the suretv, unless it •' 
adn ittcd bv him Tlie present subsection adopts the view of tic 
Allahabad and Punjab decisions “ There has been a conflict of opi 
1110 1 uhetlicr a judgment convicting tlie principal in a bond tal eii 
under tlie Code and ordoiing tbe forfeiture of the bond is sufficient 
pnwfi facie pioof in proceedings under this section against tin 
sureties Tlic amondineiit permits the use of such a judgment ss 
evidence in such proceedings and directs that the Court shall pro 
suiiic that such offence uas committed unless the contrarv is proved 
of Ohjeci^ uuil Jfensons (VJli) 

llic judgment of conviction is undoubttdlv evidence against tlie 
jiriiciptl hinisolt» Tims, uheie tin hon<7 is giicii 1 m the person 
bouiul donn to Keep the pevec the iiidgment eoinicting him of '> 
hrculi of the peue is admissilfle in evidence against him and ini' 
iorni a stifflciciif lusts fur an order under this section, ho liavins 
had an oiiportiimtv of < ro's.^ xammiiig the uitnesscs on nliosc evil 
one'> the forfeittirt is held established — 25 C \L 110, J CAL 805 

BIA IslON —The High Court < in rivisc, under mcs 135 an I 
all orders made umhr this veition or under see ilo*— 1905 P 11 
15 •'ce notes under tin m\t section 

NArrur oi phoclkdinos i ndbii this piciio.n — ri< 

pmvuliiig to riali>M a piniUv iv of the nature of a (iiil proceeding 
( I I’ L I dsf) mil till prr-oii against whom it is tilen is «omi>' 
tent to givi c j lirci on oath in hi« own bihalf — 15 'W 1{ 87 L 
not a iriiiiinil iironcdiiig ninl no t h irgc ntid lx driwn up Mt'r 
till Miigi'triite loiH siiti^nid hinisilf that the bond has Idii forfiitid 
Ii « in at onts lall npoii tin |Krsoti ismiHriHd to piv tiu piiiah' 
riit prom ding thin fort < innot l»i In Id to lx a ‘‘trial* in t* 

I . if th. Cod.— J M \I) K » 


514-A. 

l*fiHN <luri 

It. tmos o: 


oir. (V or w) 
n ti rf» it.t 


II /./« .» 


« ..I of 
atli t f 
n Ixiti 1 


rn/ tn n homl innU r thin hf 

I tniit 1 in'oliint itr ilit*, nr irhi ii 
hnntl in fnrfiiltt! iimli r tin proi i^i 
nf > ''ll, th* Cniirt, liif o/ifMC nnh^ 

nin h InintI inn tii/in, nr ii /’riUth’" f 
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fir y<u/t*trtilr of thr first 
vutif order the prruni from trlumi such *ccurit>/ teas 
deioaniled to fiinii*Ii frtsh *rturitt/ in itccorihnice trith the 
direction* of tJic orir;tntd order, and, if such 'fcjirjfv i« not 
funii*hcd, *HcIi Court or Ifa^ittnit* nunj proceed a* if there 
had hecn a default in comph/int/ leith *iirh orvjinnl order 
Tills f-cctmn lias I*ocn tiowh added I»s tlio Cr P C Amendment 
Act 19-3, to make wp for the deletion of certain words lu suVvcctioti 
(6) of section ol4 It also corers. tlit case of n •.iireti alio hecomes 
iijsoli cut 

514-B. 11 hen the pir*on nqtiind hi/ aiii/ Court or officer 

fo ( rmifr <> f*o}i</ r< <! irurior, ji(C^ 
a lumor ( ""rt <t ••IHcr „r,rpl, ,n heu 

thrriof a hood i recutid hi/ a surety 

or suretii * only 

“Me liaic added s nen ol4R to proiido for tlie tnsc of 

n lond lieuiR required from u minor —Urf»>rt of (hr Sfleef Tom* 
i/iiVer of lOlC 

515. .VH orilpis. p.ivscil inulorS 514 
\pi>eal from and re- Ii\ .uu 3ljjri'(n»fe otLer flinn n Pre'i- 

u>,o,yf, ordm .mder Maslstmlo 01 Dl.tnct Moffis- 

tritr*. slull be ajipe liable to the Dis- 
tiiet ifnjristnte, or, if not <0 apjiotled, mat be retired by 
Inn 

VPPE\L VAD REVISION — I nder the old Codes of 1861 and 
1872 there was no proiiMon for appeal or rcrivion of orders forfeiting 
a s"curits bond under sec 51-1 ^oe 2 M \D 169 This section makes 
provision for such appeal or reiisioii 

Under this section all orders passed hi the subordinate Afogis- 
traie shall be anpcalable to the District Magistrate but not to anv 
1st Class Magistrate — Ratanlal 184 

Orders passed bi a District Magistrate under this section mav 
be subject to revision bv the High Court— 1905 P R 15 

516. Tlie Ilifrb Court oi Court of 
Power to direct lew Se«<iioii iinv direct an\ ilagistrate to 

ot amount due on cer- , .• "■ , , ‘ i . 

tain recognizances iei'v tiie nnioiint due ou q bond to ap- 

peal and attend at ‘'Ucli Hifrli Court or 

Court of Session 

This section empowers the Court of Session to delegate liis power 
of levying fine to a Magistrate, but he cannot delegate Ins power of 
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int*inting ptocccdings for forfeiture of the bond — 14 C "W N 2o0 
(cited under sec 514) 


CIIAPILR \LIII 
Oi THt DisiosiT 01 pRortnii 
516-A. n hen any property regarding uhich any offence 
appears to haie hern coininitted, or 
Order for oustodj uhich appears to have hcen used foi 
?ertv‘'pS'r triJTn co,nmi^n,m of ,my offence, 
tcrtiin cases duced hefoK any Criminal Court 

during any inquiiy oi tnal, the Court 
may mal e such order «a // thinf>i> fit for the pioper custody of 
sijfJi property pending the lonclvvon of the ingniry oi tiju( 
an /, if tho propriiy ii tuhject to speedy or natural decay, 
may, after recording such ettdence ns it thinhs necessary, 
oidri it to be i>otd or otherunc disposed of 

This section has been iicwh added b> the Cr P C AnioiuliiKiit 
V(t 1921 ‘ It js proposed to add to this chapter n jjc« section to 

iiiable the Court to pnss oiders for the custods or disposal of pr 
pcr*s during an inquirj — SMfenic/if if Ob/ect^ and Iteosoi s (19N) 

I lulor the old Hn, an order for di«>nosil of proport> could 1)C innilr 
onh nheii the nirjmrs or trial «as finlaletl (sot ol7) hut no order 
could he made nliile the offence committed in connection with snci 
property was still under itHpiirt md the trial was not ^et ended— 
Halanlnl 9o7 Tins section enables a Court to make an order f r 
disposal of properts diirinc the or trial 


517. (1) \\ Iicn i\n uii|Uin oi i tn il in nin Cnniniil 
Order for '' i'>“< ''“Ipi], tile Couit Inn 

nf properts ri^ardinR in '«n(li imlei is i( tliinKs fit fin II*** 

mnic'd illsposil by de^triietion, ifiiiffHiitiim, 

or dehxery to any prrom tlaiininy to 
hi intitlrd to jififo fiion tjitriof or othi nmt rif ans 
oi dodiiiMiif puKliiml hi foil* it oi in its c usto<l\ oi njranlin>r 
ulmh an\ olTiinoapiM u-** In li im* ho« n c ommitti d, m wlmh 
has )>« on U'i <1 for tin* i oniiiiiHsion of luu oHi n< < 


(J) In n ft llib'li Cmiil or n Cimit of iSi ssion mill'*' 
surfi iinlt r nnd mnnol ihroiijrh its own oflnii-s ron'innnlh 
ihiis<rtln ]ni)p<rl% to tin* pi r*on i ntitlod tin ii to -tidiCoud 
iiiu\ ilins t that tin <»rdi r In « im« d into i hot 1 h\ tin Distm t 


3Ifti;ntnti 
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(^) lion nn ordoj is nmilc* (I) II hrn on onlrr tf tmuh 
iindpr tins SOI (ton in a it »» in vntirr tins /rction siirh nnlrr 
^\ln(li 111 apiieil Ik’s, stub #/<»// not, rreept trlirrc tin 
Older slnll not (PMopI wlion property/ re ItirfincK or soh^ 
tlip proporti Is Iiso-st(M k or IS jrct to fprrdy atul natiirol 
subject to spotd\ and intunl tlccoy, unit on cat proiirlrd 
dc<.1^) be ( iiTiejl out until tlie fiy suh-’^ (•!), l>r carried out 
penod illoued for pixsontiirg for one Inonth, or ichcn. an 
such nppeil Ins pissocl «r» appeal n prrtcntcd, until such 
^lien such niipeil is piT onted appeal has been ditpuscd of 
\MtUm «utb period until sut li 
ippt »1 Ins be< n disposed of 

{A)\uthiuj m lint uihoit thall be deemed to prohibit 
anj Court from drln rniu/ am/ property under the proxitum 
of sub b ( 1 ) to tm/ clatminj to be entitled to the 

pottitswii thenij m hit t rccutinij a bund irith or xrithout 
vtrcties to tie tatitfarhon of the ( ourt, enyayiny to restore 
■such property to the ( out! if the order made under this tec 
tiun f< modified tr tet atidi on appeal 

Lrplanation — In this so<tion the tenn “ piopeiii ” in- 
cludes in tlu use of pioperti legiidiiijr nlneli in oSence 
ippeiis to hue been oomimtted not onls such piopeitj i\s 
has been oiiffimih in the po'''“ession or under tlie control of 
am partv but il^o im propeiii into or foi irhicli the same 
mi% hue been <on\ cited oi esclinnped ind iiuthin^it 
quiied bv sudi comei-sion or exclinngre, oliethei iininedntelj 
or otlierwue 

CHANGF — This sectioi has been am Hded 1 \ tl e Cr P C 
Airendment \ct 19-J Tie following cl niiges la\e been intro 
duced — 

(1) The italicized nords 1 are been added in sub-section (1) 
These words are added to elucidate tie order for disposal of 

propertj produced before a Court br explaining tl at this means dis 
posal by destruction confiscation restoration to the person claiming 
to be entitled to the possession thereof — Statement of Ob/erts an I 
Iteaions (1914) 

(2) Sub-section (3) has been substantiallj changed as shown in 
parallel columns It allon-s one month for the presentation of an 
appeal or an application for revision where this is allowed — Heport 
of the Select Committee of WIG 
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(3) Sub section (4) has been newh added “ Bj tliib danse, the 
Court IS enabled, if it secs fit, to restore tlio propert\ to the possession 
of am person claiming to be entitled to it, who is willing to execute 
a I ond for its retiiin if need be ” — Statemint of Objects and Iteasons 
flOl',) 

SCOPE or SECTION — ^XJnder the Code of lB7i the words ‘ niir 
piopertj ’ woie held to include all properti seized b\ the Police and 
properli loluntanU produced by am witness before the Court — 12 
15 H C R 217 

I- ndor the Code of 1882, the operation of this section iras much 
restricted, and the Court could inahc an ordti under this section 
onl» with reference to property with regard to which ans offence had 
'eon committed or which had been used for the commission of nnv 
offence, otherwise not — 24 CAL 449, 14 CAL 834, 1 C W N 561, ? 
^\e r GCj, 0G6, GC8, GC9, 1 BOM 630, 10 BOM 197, 17'BOM 248, "2 
BO^l &t4, and the order could bo made ouB when that offence was 
nctmlh under imestigation or Inal bj the Court — Batanlal 600, 18SS 
P R 10 

Under tlio 1893 Code, tbo scope of the section bus been again 
inhrgtd, and it seems to Ik 3 extended to wbat it was before tbo Codfr 
'>• 'llius an order can lie iiindc witli regard to un^ propert) 

prc.cluctd before the Court, or in its custody o\on though it lias 
not been u«cd for tbo commission of am onciue or thongb no offence 
III '■igiird to It lias been committed — II CAL 517 12 JIAP 9, 21 

tr L J Il4 (N\G), or though the oirotuc actunlh under iincsti* 
gitioii IS iiot 111 connection with the propcIt^ or is not proieil — 2 
Mrir ()()b '1 he ruling in 2 Meir CG*! is no longer good law The 

diiiMtin 111 do C\Ii GOO IS erroneous is it did not notice the change 
in th. law III the Code 

lMtOPlUi\ — ‘I’nijerii/ pudiirrd tu t < tnl ’ — 1 \ hen a portion 
Ilf i pnipirts <r i; a portion of salt or otiici article in bulb) iwo- 
dn<< I 111 Court and rcccmd in tsidtiicc is a Minipli tbc whole bull 
is tal I II to lia\i been jirodncid 1 h fore the Court and the Magistrate 

I II I all ordi r w ilb ri'pocl to the entire bulk — 2 Mcir CTO 

I’l I'ltj «'i Tft'ft »/ trite} III fliitr I II frrii roritntUrd — 

II ■ woriN nuan prop* rl% scinch his !••-« n tin miIjmI of offeiiei < 

Id. tl'ft or criiiunal mis ippropnatioii — 51 C\!, f'sf] ^\ll<rc tie 
01* 1 • I fat* IT 'cii ition thu his i*w«l> M*r» stolen and nft*r* 

I 1 ' t. tl • . j. w«N w* tc f< III il III I Is p « sM, II II nil tl I ^lagi'trat'* 
n't r «< I » I tii • I nil . ! an off* ni* itn h r '* c I**-’ 1 PC ccmfi'* ate I 
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t’ jewels under I .s section it was I <1 that the order under this 
‘ tioii was illesal, because the jewels were neither produced before 
'he Court ter wts tliore nns offence committed with regard to them 
) C V. N S97 

The JIagistrntc cm dispose of properts stolen in British 
territorj, though the Police might have seized it in foreign territory 
—1878 P R 20 

‘ Pioperty used fur (he tommts^um of an offeitce — This mems 
pronert> which has been instrumental in committing an offence eg , 
giirs or swords — 31 CAL 9®6 But am instrument or thing wliic'i 
is *00 reniotch connected with the coinniission of an offence cannot 
Ik; confiscated under tins scctico Tims it is illegal to confiscate a 
jiicss in which a seditious nutter Itis I sen published because tlio 
press IS a too remote instrument uid < inimt !e said to be property 
ivluch has been used for tlie commission of the offence — 31 CaVL 086, 
10(1- P R 37 

^ ^lagistrate coiuictiiig a jiersoii lor gaiiibling under sections 6 and 
7 of tlie 'Mndris Towns Nuisances \<t laiinot confiscate the moiic] 
found 111 Ills waistcoat pocket when there was no esidence to show 
that the monos w is actualh staked — II MAD 644 

So ilso 0 lioat which Ins Ic'n used l)\ the accused in going to 
ooininit a theft or in ostajuiig from pursuit cannot le said to he 
|trt ports ii'cd for the commission of an offence — 8 C M N 887, 
fee also Ratuilal 088 bimilarh where the accused has hecn guilts 
of rash dnsing it is illegal to pass au order that the cart and pons 
ot the accused should Ic sold and the ilc jirucecds naid oier to the 
eon jilainant as i oiiipc iisatiim — 19)1 i* L R 9 

I’loifihi iiiiitf Ir III If lit — This section has no o|>plication to 
f/j/iifirfinr j roperSi Bhtre the arcHsed v''d ihi com- 

phiiinnt of Ills garden bs breaking the padlock of Us gate, and 
were coiiMrlcd of the ofleure ol (riiiiiiial trespas-, the Court bad no 
p >\ cr to order the restoration if the gtrdeii to the comploinaiit under 
till socliou or under sec — 18 C M \ lltb tsee al'O 30 C\L 
41 m) \ M N M and l.» L M 227 fonfm — IL B R "-Jp, 
wlitrc the word i>ro|>orts avas held to imliidt.* immoicaMc propcrti 
I'liftifil iiinl If in falsifier — No order can be made under 
till spotioii witli nspcct to propcrti whiili was not in esi-.tence at 
the tiiu of the offenre TliiK an iiiniH-ont purchaser of a stolen e-jir 
c 11 m t be ordinal in dcliier up the calf which wa> 

CT 


iiO' esen 
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br\onic existence when the theft took place, but uhich uas gi\en 
hii*li to the cow while she was in his possession — 10 M \T) 21 
ORDER DISCRETION \n'\ — Orders under this section are 
discretionarj This section invests the Magistrate with a discie 
tiomrs power and it is a rule of law that such power must ic 
exorcised jiidicialls, i p , according to the sound principles of law and 
not in an arliitrars manner — 11 BOM L R 16 This discretion s 
open to correction bs the High Couit where it lias heen exercised n 
iKi'ition of judicial principles — 10 BOM 186 

ORDER, MHKN C\N RE M \DE — \ccording to the word-, jf 
this section an order can be made when ans iiiquirs or trial ji i >i\ 
dinlfil No order can be made before the conclusion of the trill 
The object is to ensure that the ilagistratc shall be in possession of all 
the facts of the case hefoit disposing of the piopcrts \n order 
niiuer this section cannot ho pissed siniph on the complaint of » 
jioison while no inquirs or trii! Ins j/pf been held upon such (oin 
plaint — 3 C L J -’20 \ Migistrite ennnot pass on order nii(Ur 
this section when dismissing a complaint under see 203 because no 
liuiuirs or trial can be said to Inve liecn concluded in such a ( > 

— 21 ^1 L J I Similnrh ui order dnccting delis ers of proper s 
liuniot be nuulc b% i Magistrate witbout an} criminal proteodnig 
before liim or am other >!ngistrate hut mereh on the npplitiitnm 
rif the person iii whose fusoiir the order .s imdo — 6 C L J 707 * 
No order as to dtsposi] of proj>erts can bo made under tin* 
stetton, if the trial is birred iiiidcr sci 103 The words ‘wlitii nn 
iiir|iiirs or trial is (oiKludctl < iiiiiot upjil> to a case in whicli tia 
Court iv jirohibitid from <-oiidiKtiiig a trial at all — L R R 22’> 
Mhiri a jursiiii (hargtd with iriiniiiul breach of triut in ri'|>< t 
of icrtniii jewels died lafon tiu ilu\ fixed for bis trii) and tlnn 
wus no trial no ordir loiihl Ih maiU bs the 'Magistrate iimbr this 
►cction 11" jewels win onhnd to I" nturmd to the person from 
wbnni tb« INilio nsinmd tlciii — 2** M \1> 17o 

OUDUl I NDI It TIMS SKTION —The old scctioi, stated t1.it 
tbr Magistrate csitibl imiki siidi order as In tlionglil fit for ll* 
Jii/xfil of tl" propirtN 1 1 ts IS n grmrnl term and the natiin d 
t!" ordi r to !■ passed for disposal wns not I'pKifiod It d<j<iil'''l 
iijM n lie cliserction if tl « ^tsgistrHti to sat what orib r was to Ip 
pa««*sl having ngaid to nil tbi facts of the eases— JJ ROM L II 1' 
Coder lie j lit tl • Wird * ilisposal ’ has 1>e» n eInrnUtel 

It certain cxflanatorv wirdc 
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Ihthr III II lii'f iiitr — AMien the ac-ciiscd was c-on\ictid of taking 
lints and the nu)uo\ jiaid us hribt was depoMtcd in Court bs tlu 
corr plainniit the MiitJistriti i-ould order a portion of the brdit to hs 
tonliNratid and tlic rr^t to he paid to the toniplaiiiant — 187 1 P H 'J 
Oiilri III rr«/ rrf if riinmry ii itf — ^\ here the acru'Cd stole x 
<iirrtncx note from tht eompluiiiaiit and thaiiced it at the (iinern 
inent Treisurx tlicn on xsmvirtiuii of the arctised for theft the 
curreiicx nutes should t>c xlelixoret) to the treasiirv and nut to the 
rf^mplaiiiaiit Ciirrenes note is nioiiex and the ownersliip pnsses li\ 
jiie'e delixirx and the uriitinal owner tiiinot claim the amount as 
acainst tin. treasiirs — 10 C\l, si St-e aUn 40 DOM 18C 7 M H 
C P -HI 1 C\L 17*) I \ W P H C n ->9« 

&a Is the rule in i€K|Hrt ol dirreiit coins But I! il tiiliuhi toir 
IS not turrent com in Ilritish India and it is to be delixered to the 
csin plainaiit from whom it is stolen like an\ other cuminon article 
or propertx— Jj DOM 7(rJ 

Onlfr Ilf f'lrffitui^ —An order of disposal under this sectinii 
includes an order of forfeiture or confiscation — Hataiilal 492 This 
is non espresslx proxtded fur in the present section In d N I< II 
jJ t lias been held tliat the of propertx cannot be held lo 

include confiscation or forfeiture as the penaltx of confiscation or for* 
feitiire has licen espressix proxided for in sees 62 121 etc of the 
‘Indian Penal Code, and in iininoroiis other sections of otlier Acts 
and cannot be included iii the general word disposal used in this 

sec*ion See aNo o P L J 121 M CAL 1907 P A\ II 17 

These rulings are no longer xorreet in xiew of the express words t 
the present section 

An order for the conhsxation of propertx which is the subject 

nia^ter of an offence cannot lie made without first gixtng notice 

to and hearing the person to whose prejudice the order would be 
Mant of notice would lie good groxind to set the order aside — 17 
Cr L J 207 (Bin ) 

Order of destruction of r«iinfer/eif rom — If the accused s 
<-onxicted of an offence under sec 241 I P C and a c-ounterfeit 
com IS found 111 Uis possession, tlie Magistrate caix order the destruc- 
tion of the com — 2 Weir 6G9 

Onler of restiiriition of itoperty — If no offence is proxed to 
haxe been committed in re'pert of anv propertr produced before the 
Court, and the accused is acquitted the "Magistrate should restore 
the property to the person from whom it was last taken 14 
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C V li R OU, 17 \ ■\^ ^ 26 2 Wcir GG9, 18 C M ^ 9o9^ 
22 ROM 844, 1 C M N 561 2 Meir G6S, 1 POM 030, 10 BOAl 
in:, 17 IJOAl 21a 9 MU) 448, 14 C1L 831 5 M R ao lii Mich 
a t ise an order of (cnfisc'ition is not proper — 16 Cr L J 811 
(M\D) See aKo 17 BOM L R 79 , 42 MU) 9 The propertx 
«:hGuld be restored espcenlh when there is no finding in the case 
tliat it belongs to some one else — AI L 'J 311 

Blit it i case of tlieft fills I ctiiis"» the dishonest mtentioii of the 
lucused IS not proicd the properts cm be lestored to the complainant 
iiul iited not bt gnen bid to the iccused — 10 L J (Sh ) 4 

So >il o where tht M igislrate though he dtsclit.rges the Kcns“d he 
liCMs tint the proncrti in his ciistods is the snbiect of some offence 
In. I*- not bound to rector'' tlie properts to the peison fioni whom 't 
w 1 - tUen but tin iinl e .m order of disposal under this section— 9 

'M'D U8 

\ MigistiM^- I ninot on disnussil of tomphint restori the pro- 
porti to tlio lit (Used if lit diselauiis the pirperti In such i t i^e 
the Court should rst un the properts until one or other of tlie parties 
Ills ostiblishcd ItiN right in Cnil Court— 1011 P \\ B 1" 

If a tonipl lint ot tliift of a tertiiii proprrtv is dismissed oti the 
grn iml of there hting i t ti ii /ide dispute about the ownership of the 
(Mcpirti the Muiistrite should tile uistods of thi jiroperti sell t 
^if It IS jiorislnblc) and rttiin the stU pr(>e(''(ls until tliei are 
vlowii ti le pisiMe to one or otinr of tlu pirtus cither li eirtm 
(f I elurtt if Court or of nil iigrofiiunt lotwccii t lieiii'ili O' — 16 
BOAl I R OjI K. Cr B I KH (MU)) In 2 Meir (67, it Ini'* 
Iki n 1 1 111 ill it III -m li a t isp the "Magistmle nine delii i r tin properti 
ti ‘li 1 ei (HI troiH will i po-.sc.Moii il was hist t il i ii with a foinh 

II H ill t till jrijirte <r its e due must 1i fi rthiomiiig in f i e tin 
rii il (Inn int « talli lies j tith Hut if it is found tli it tl i propi rti 

III I. p rtl\ tl the Kdisel and nnrth to iiiintlir (n rsoii it i' n‘’( 
ill ... I to «1 111 I r ll i proi i rti to I otii < f tin in on tl < ir j tint re i » U t — 

It M \l> 'M 

f f !'t I r f (/ $nl I It hr* i ir r i rt 1 1 r I — \ pr (irt' 

w 1* r ... rd t I I I 1' I »n f th oc I c • < ii «•» ft unit d s| nil ! ii )t 

d ! c r 1 t > tl i I w I r i f tl I r I rti w I II It h is I ii pi d„< I ' ’ 

n 1 r I r 11 ( 1 ' ( r I I i itl nit iill> " ii tl j I <L 

I! • I J rt'ii iti < f I II I ir I II it 1 I II til « 1 1 1 1 1 di'< I ' 1 

tl »' t' ^ I r , 't\ w Ts . > *-»ii I I » fr u 1 fr n tl < <■ « 11 r nt I sill 

« Ml ' It! tr '1 dll dilii n 1 t i tl i « »« i • r nt 1 
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iLc rtT’t-Jv c f t} e jileds^-e wa^ to I’liji a ^utt in Ciril Court to 
■cnferr^ lus lien on lie j ropertr — S L B H 13 But trliere c^nain 
jewel' were ciren to tlie ctxaNeJ to «-eIl hut tLe ar-~u^J instead cf 
w:Minc them ;:are tl em to arotlier pervon wl o pledged then to a third 
j>erMin It wav I eld that tl e |eweK vhoald I<e re'tore-J to tl e pledgee 
and not to the ewn’r, le^au'e tlie owrer havirs parted with tie 
jew"!' to lie di‘pO'<J of for troner wa^ rot tntiiled to t*e a' I'tante 
cf a Criminal C'ojrt in reeoTcnns t’-en from a x*awr -e to wl om tl v 
were ^ d ‘7>o'ed of— .3 m R L T III 4B B H 23 But if if e 
jewel' we’’e ciren to a Irojer J »a*e and the F roh’’r 'clJ t’ “ jewel* 
ard ~'i*3pprr nr at* d tl * 'ale pr*" J» ard w«' t nrnted rf tri'"ii)al 
Ireafli rf tni't tie i<BfU * icl to te re-* re-J to tie jurrl-'T a* I 
I o’ to il ' « n ner F^-* an e xh • » wa* •t*^J i wi*h re jwv t 

13 *1 ’ jewe'v t 4t with t ) tl^ * « I ar J iF e»cforc t> e 

^la-i'Tvtt »a' I •««"•►* •♦/r4l car r r wi’h re fx-r* to tl e 
jf-xTe-U *'li«h rsl 'h F* i ^*••1 t‘» tl^ | jr^'a**' — 4 III P L T l“<* 

NO grU-TlON (II Tin h ~-\t .-d-- U1 hr th' 'e*ti I dw. 
rrt d'^ije *1 e <,ue'’iii «f <aier'lii» ** lie jr'f'-'lT If r”crt!» 
dc<t2* ' t' f f 11* •I'- * i tl * r c • to i-r '4- I - til) * I iTil Cojrt d • 
<i»*» t‘» 'I ' •! *1 « at < I ip— II B* I! 1 T .'T *»*'■' »j’*. 

»*«■* i.’i 

IMPIPlPli: URIUP' -.li //I./.W * *» MS -TIi' '-eti n 

d X" I'* I t«< 1'^,-r’r at ’te ‘ aj i* tl 'la^tcT ’* i t'* 

«.< i<» I f « a*'i'-c I to I— '’cw I* II *’8ri’» Hi i' to r ah' »nF 
t c-l dijxi’ii tl*r'fa'Mx*« ri^l t i I’l-*’ i » r* •* '^'i i 


t'e p '* . rl I V ( I .• ‘ rxi . \\r . ’j'/. 





• » llr , .. r* X r Ur .. > 

M ►.•.** -r t’e y. .♦ t»^ J * I 
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C P L R 61, 17 A M N 26, 2 Weir GGO, 18 C M ^ 

22 ROM 844 1 C M N 561, 2 "Weir 66b, 1 ROM 630, 10 ROM 
107, 17 BOM 21b 0M\D 148,14C\L 8U .I M R o3 In such 
T { an order of ccnfiscatioii is not propei — 16 Cr L J 811 
(M \D) See aUn 17 BOAI L R 79, 42 M \D 0 Tlie propert\ 
should he restored espocialh when there is no finding ui tlio ciso- 
that it helouRs to some one else — 1 M L 'I 314 

But it a case of theft fiiU 1 ccause the disliontst intention of tlio 
atcused is not prosed the proptrts c in he restored to the compHinint, 
nul need not hi en hack to the ntciised — 16 M L J (Sh Ps ) 1 
Si ul'i) where the Ma"istr.ilc though he disch.-rgcs tlit ic(us°d he 
licies til it tiie pronorts m his tustods is the snlncct oi some offeiue, 
111 Is not honiul to restore the proports to the peisoii fiom ulioiii 't 
« IS t d cn hut ( m make .an order of dispos d uiidci this stction— 'l 
M'D )!■' 

\ Miuistr\tt i iiinot on disimss.i| of (oniphint restore the pro* 
ports to the ittustd if hi disilauiis the preperts In such a use 
the Court shoulil ret iiii the properts until one or otliir of tlie partii' 
)i IS ( st thiislied Ills right in Cis il Court— 191 1 P W’ R 17 

If 1 comp] lint of tluft of a <ertun properts is disiuhsod on the 
gro iiid of tlieri heiiig i I < no fnh dispute about the (Siiiership of tie 
pnpirts the Magistrate should tiU instods of tlit propirts, sill t 
(if It IS pirisliahk) and ritniii thi sile proci ds until this .iro 
si own II hi juis ihli to oiM or otin r of ilii ji irtn s cither h\ sirtin 
of i iliirio «r Court of of an .igreiincnt Ictuiin tlicuiM h cs— 16 
ROM I. U 6-,l H, (r L .1 101 (M\I)) hi2Meir 667 it has 

hull 1 rid th it III sin li i » isi tin MngistrUi mas ihliiirtla proi’i rts 
t 1 *1 « prr >11 frill 1 wins* possissioii it was lust tnliii with a (‘oinh* 
till til t till jr I rts or its \ ittn must It forthi oiiiing lu cast tin 
rn d *1 1 10 lilt < tid li li< * n lilh Rut if It is found that tin pn P' rts 

1 1 ’ 1 I rtls t p til lufiist) mill inirtls to iniotlu r p< rson it t' n’t 

ill I t > pMis ( r tl I r ip. rti to 1 otii i f tin m on tin ir j iiiit r< (t 'I t — 

U M \1) ''I 

■ h fr, , I r I 1 1 ll I • rf/ll«f)lr/ir<c<>r«frtMl''</~\pnl>*rtS 
Ml* r' rl tp ilnl an itlpiic. I ix l<<n f tiumtt<p| 'Itipiild i 't ' 

1 r. I t p ll • I » I . r . f t? • I n I « rti ul n it }i is 1 . ii ph p! • I ' ’ 

IP ! ' 1 r ii (■< 1 I ( r I I "‘■sj y ,t) ,ot all ni ip tl ■ j h L • 

r < ; 't IT i* i ' f I PI • I >r I Rut wl u tl i « s nh in < di« I '« I 

t' ' l' - I r 'Ml • t * 111 I I s fr 1 1 !r M tl ' I > I r at I •id 

• • *I\ J ' ' I tl J r |w rts s} li I I <I In I r. I I'p tl i u in r a' I 
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tlje rcim(J\ of tlie plcdRpo wns to hrtiic ii ‘•nit in tlu Cnil Court fo 
•enforce his lien on the i»ropcrt% — I I< H H 11 Hut where cirtiiin 
jewels were Ruen to the aeensed to sell lint the ndiisod instend rf 
selliiiR them K'i\e tlieni to anotlur person who pledged them to n third 
por«on, It was held tlint the jewels slioiild he rcstornl to tlio pledctt 
and not to the own-r, hecnise the owner Jiitint: pnrtcd with the 
jewels to he disposed of for mon<% was not tiititlctl to the nssistniict 
of a Criminal Court in rceotermR them from a iiuwiici to wlioin tla\ 
were so disposed of— ,1 mil L T III IE H U Jli Hiit if the 
jewels were pnen to a broker lor s do and the liroUtr sold the jewels 
md niisapprnnriated the sale pror-i'ds and was (oniiitid of {ninimil 
lireach cf trust the jewels mipht to le restored to the imrchas-'r and 
not to th** owner bci luse th-* oirentc w is loinniittid not with respeit 
to *he jewels hut witli respett to the s Ic jirotecds and therefore the 
>I'iCistrate wis not competent to nnke nin orihr with respert to tljo 
jewels which ^alIdl^ lelonped to tlu pnrthistr — 4 III H L T 170 
>0 QUESTION OF TIILF — \ii ordir nndtr tins section dois 
not decide the question of ownership of the properts If mortis 
decides the question of the ripht to possession till a Civil Court de- 
cides the question of ownership — 11 llWl I. T ii07 beo sfil>- 
scction f2) 

nrPllOPLR ORDERS — rl> lo rhinf>i — This s ctioii 

does not place tiie proportv at the disposal of the Mopistrnto in the 
'«en«e of cnabhnp him to bestow it in clianU He is to make siirh 
lepal disposition thereof as seems npht hr to dirert its rcstorition 
tJ <oine one to whom it seems to Ijelonp or permit it to continii' n 
the possession in which it is found or otherwise — 2 ^^ll^ 

f2) (inlrr rfi'iilirrj t imt tly rf —Orders rtpardiiiR 

-cusiodw of children cannot l»e passed under this .*ftioii — 1 \\tir Tl“ 
(3) Onirr f jt Tfmorat /f Innlthrg — Where tin acn:' d 1 mil a 
iier" wall abuttirp on the road in roiitravention of the riilf'c of the 
Mmuipalitr and the 3fapistrate afur eonvirtiiiR tf c arc used 
ordered tie wall to lie piriled down it r-as hclJ that the order as o 
the remoral of the wall was ilicRal — 2f) t \\ \ f*! 

f-D Oitlrr dfinnniUnQ t^rnttly — ^Th** Alapistrate cannot take a 
liord from the actii ed tc preejnre tht proj^rte fwith risjKct to which* 
an o'Tence is aliased to hare rr-mmittecJi in Court wJon rrr 

required There is ro pronsion of the law which enable-^ a Afa^ic- 
tra'e to cake an order demanding seenntr He can j>rfct-cd nud-T 
<ec 01 in erder to *eeare the pnxioction cf the pre/p^rtr, ard c/n 
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or iliicli lias Ixen in the custody of sucli supeiior Court — Ilatniilai 
196 

51S. Wiieii am iioison is coiiMcfeil of am ofienco wlin h 
iiuludes, oi amounts to, theft oi le- 
Pn\nient to imiatcnt ( pnin" stolen piopeit}, and it 

piirclnser of monex i .i . xi i 

found on accused pioted that aiij otliei peisoii iiis 

liouglit the stolen piopeitt fiom him 
■without knouiii", (u liaxin? leison to helitte, tint tlie saiiu 
wa- stolen, and that aiu monet on hts aiiest lias been taKi ii 
oiP of tlio possession of the toiiMtted jieison, the Coiut llla^ 
on the ajijilK ition of stjjJj puu h isei and on the itstitution 
of tlie stolen jiiojuitj to the peisoii entitled to tlie possession 
theieof, oidei tint out of sui li moue\ a ‘•uiu not evceedinpr tlie 
piite 1 nd hj jmnln‘-oi he delneicd to him 

‘ 1/ti/ vioiit'y /((!< lucn onf of (he cfc’ — ilie 

AI''>'istrate can Kue c'cinpi ns ition to on innocent purchaser oiili 
out of an\ nionev found on tin. person of tlio accused, wliou t« 
lnonc^ nils found in the possession of the person convicted tlie 
'Ma;!istrate ( iniiut uriut (ompeiisation to the innocent pureh iser out 
of the fine imposed on the «(<uscd — 2 ^\elr 671, 1 llOM Ii 1? JI9 
.U{0;\I L n 701 ‘ict «Ko Itatanlal oil 

Tilt Ma,iistruto <uiinot < til U|>on the ouoti to p tj tho pnrclinsi 
tnonev of the stolen proptrtv to the I onn fiih pure h isor , and im orth r 
tUliviriiiK the proptrtv to the jmrthnscr from the thief hecaust tin 
oruuinl otMicr itoidd not pnv liiin the ptirrhast nionev is illegal — 10 
\ ^\ ^ 01 

520t Am Toint of ippi i), < oufnnntioii, ufeinni "i 
]< vision m t\ duut iu\ oitlei unili J 

■'.‘"•j';''- '"‘j],,'- S -.IT, S TIS 1,1 S -.19 li\ .1 

( turn .il 4 hS or ill' ' , 

( oint siilMiidiii lie till 11 to, tola stivtd 
p« ndiii,' 1 onsuh i ition hv tlio foiiuer C’onil, und in i\ nnulif' . 
nltc I "I annul sui li otdn and make niiv fuitlni oidiis tliit 
in hi- just 

' \''\ ( Itr OJ tl'PJ \L’ — Jhivo words un not i)i<ts»nril' 
liii 111 1 to n ( iiiirt 1 < f< n vtliHli jin api < i! is pi iiilini. Tin « rd r» 
iiti ’i r “^1 i-s '17 — M'l »ri npjiiilnth qiwti iitdi { < nih iit of tie f*' f 
wlftl r nn nj (h i| | t» ln<ii | r« ft rr< lor i ol from the miiiii tinli-rtf 
r« I • 11 1 1 >n r r nc jiistt il— I ( \I» 17U I } « n f* n wh< ii n m is i d < M-* 
Ma,.i>tr,att' rt >1' n I itrlnin | n 1 1 rtv to th i< tii| Inituuit wliii ' 

< 'ills- was f lit I ti ln\r f«tti (tinittil tin Dolrirt MuKistfut* 
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was competent to ninml the order and restore the propcrt^ to the 
person from whose possession it was taken, althonpli tlicre was no 
appeal pending hefore the District Atagistratc — 2 ^VoIr CTH, 42 M 
L J 401 The words ‘Court of Appeal’ inereh impU tlie Court 
to whicli appeals would ordinnriU he and do not mean that an appeal 
must lie in tlie particular case in whicIi an order has hecn passed .is 
to properts — 1911 P L R 96 But the Bombas High Court holds 
that the Court of appeal within the ineaninf; of this section is the 
Court to which .an appeal lies in tlie iHuficiiJar rose and not the 
Court to which appeals would oifliniiiiltj lie from the Court decidinf; 
the particular c.ise \nd therefore ahcrc a 1st class JlaRistratc, in 
acqaittinR the accusQ^l person charj»eJ with theft of cattle ordered 
the cattle to be rfstor’d to liim but on appeal the Sessions Judge 
rcv.sed the order and held that the eoniphinant was entitled to tlm 
cattle, held that the Sessions Judge had no jurisdiction to act under 
sec 520 Mtice he was not a Court of appeal in tins rase (bec'tiise no 
appeal could lie to him against a judgment of acquittal)— 42 BOAT 
664 

But when an appeal has been preferred to a particular Court 
from the mam order of coiisictiou or acquittal no appeal or revision 
against an order ns to the disposal of properts can Le preferred to 
nnj other Court The jurisdiction of the other Courts as to the resi- 
aion of the order is suspended owing to the seizin of the whole case 
bs the Court of Appeal — 17 C P L R 107 But where the 
Appellate Court in dealing with an anpeal has left untouched the 
order passed under Secs 517-519 there odists no bar to an applica 
tjon for resision of that order liciiig made in anv other Court basing 
jurisdiction to reuse that order — 17 C P L R 107 

yoffce — Vn order under this section should not be passed with 
out giving notice to the opposite partj — Jo BOAT 253 See also 11 
jr L J SG cited below 

4nd male any further wnfrrs that may be jiiif — These words 
did not occur m tlie old Codes and were for the first time introduced 
into the Code of 1S9S Under the old Codes it was doubted whether 
the Appellate Court could direct •estitutum of properts when setting 
asiue the order of the Lower Court The addition of the words “ and 
just” in this Section gises such power to 
the Superior Court hesond ans doubt See also 19 Cr L J 995 
<PAT )» Owing to this change in the Section, the following rulings 
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are no longer good law — 9 W 57, 14 C\L 8U 1 BOM G30 5 
BOM o75, 22 DO’M 434 

It IS not necessan that an order a-s legirds the propcrti should 
he passed under this section h\ the Appellate Court ’ninnUaiieomhi 
nith the disposal of the appeal Thus where a coinittiou for theft ff 
hill's was set aside hi the Appellate Alagistrate, and <oinetime after 
the disposal of the appeal the siKtossor of the Alagistrate ui the 
\ppellate Court passed an order for tlie restoration of the hulls tn 
the accused, held that the stioiul nrdei was not illegil under sec 369 
hut that there was onh an irreguliriti — iJ Jf L J 87 41 M I< J 
"iC If there is some interial hetween the date of the decision of the 
.ippeul and the passing of the order under this section, it is desirahle 
that the parties should he gtien i reasonahle opportuniti of heing 
heard before the passing of the ordet— -14 Af L J 50 


BKVISIOX — M’hen net order of the Bower Court has been sit 

asnh hi the Sessions Court under this Section, the order nf tlie 

Sessions Court is not appealable the icmedi !•. h\ \ ,\\ of reitston to 
till High Court— IS \ M' Is 10* 'I he woriK ‘am proceeding' n 
M( n> are wide enough to empower the High Court to roMse an 
order passed iitulir this section— 2 Meir CG9 

521, (1) (III ji (oiiMflion uiidoi tlio Inilnn PptiiiI Code. 

Dostrin turn of lihclU S 2'l,, S 1*0 1, K '111 m S 'lOS. tio' 

. ('mill in.n oidcj tin* ili'sti lu tom of »H 

oils nnd othoi matter ,, , ,i » f 

Um* m»|)M s of tho tiling in ii'sjioit oi 

wlmli till* tonsution was Ii.mI and wlinli aio in tlio i n''lod\ 
of tlioConit (It KMiMiti irt till* |>o'»(-'-ion ot powii of tlio I>ii' 
'■Oh ( oni i( fod 

CJ) 'J ho Couit iMiv, III liko iiiaiinoi, on ii lonMilm" 
nndii tio* IndiiiTi I'luinl f’odo S S li7>t. S m S *7’ 
oiil'M tlio fiMid. dunk, ding oi iindiial {iiopiiation in ii-p"( 
of uliiili tlio « oiiMi tion w.i'« loid, to I o dostioiod 


522, (1) lioih'M r ti popsoii I- lOTiintid of .in ofloiiii 

iiKoiiiloil hr criniinil foKo or "f 

I'linir to r« 'tori fnrtt /,r /,,/ {ritminil i/il i iiinfotioii nnd 
aM ir'ij'irti '( uppiuis to tlio i oill t that li\ '*IM h 

foil I or nhotr of fora or tritniiiol m* 
tioiiifittion nn\ pcf'^pti III- liMii (It-pO'-U'.'i d of nti\ lintiion* 
lido pfolM ri\ . ill* « ("irl III i\ if it tlmik- fit, irfu i, , i>ii i n tm t 
tuf iirrtiti or of on>i flint iritlnii unt no'iifh from tin 
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«•/ tf*r j«rri«in -l”l 

tc» llip '•mu «)l llm 'Unr 

No •mil otilrt 'lull .tn\ Jit'lit or mini*'! 

til m 111 •mil niumi\i* tlil«* «lit‘li »ti\ pi-t*nn tn n In’ 

ililr to ('tifili^li III ti iimI •ml 

(T) In iiri^rr i»n«/rr tfiif uriftt* mo*/ hr imiilr In/ iitn/ 
( fi.irJ f>/ tfjtjtrnt, nin/'f mjuIimm fr/rrr»irr or rriumn 

CH \N(iJ — Tlir* Uiilif»‘«^I woril* mill •iit»-»«'rii III (T| Iiatr lic^ii 
ml JimI Io llii* (V I’ < \ii rmlmoiil \cl ‘ Tlii» ■fri'nilinriit 

jinoiili*' for llif' onlcr i>f rr^toratMin In'll 2 patoil Mitliiti •*H’' n mitli 
frnoi tlir ilttr ii| rTiiiViitimi *«oinlU it rtlrrnl' tli* •rt’lM* iif tin* 
M<tiiin to oii'trr (mm jv»v»<-'Imu It 'liott <( rnmmal (nrfr « r frimuial 
till innJalii'H •ml lliinl\\ >t iMittcT l‘» mi SviirUait (%mrl or I*' 

tlip Hicli Court III nri'toii t«. |**»' •iirti at nnli r — .sfulrmrnf •/ 
OI.rrfi nmf /.*m. • i H'Mt i 

••CXIPF (IV ‘•KTKIN - *.•.» «|,„|, indl.l... n MuKotral. to 

ill I nil. « «num-<lo'rol i« innititi imit to utr* iii wlnrli 

jxiNNmiviuti ha> (I'm olitaiio'tl l>t (-riiniiial Inriv attriuhnu aii iifTi net* 
fliiit llie timnsHlocr tnt'ii «tMiticl<vl iC 'inli nHiiirt*— ^ Wnr 

• /» mfirirfnl — • \ii onlir miili r tin* ‘•rrimh 'Imulil «u*t U inuili* 
tilicrc tin oiru'iil iiorNoii tin' not In-on m«r*r/ri( i*/ iiii o/^riirr nttili'U 
1*0 lit crinmial (oroo— IJ C W N ituO I* \1,I, r*.*! TliU' no orili r 
lai Ipo pa"oU uinlpr tlu' ’'crtion nlirrc tlif trp'i>n" ttlnrli tlio nnii'oJ 
«« nUesotl to liato ^•nllltnltt<HJ «»' not n (rtimnnl trt‘'|ii" lull iiurolt 
n iml ouc— 12 C \\ N 20'i 

CHIMIN \I, VOHCV. — To jiiNtilt an < rtli r iiiulnr tlii' ‘'Ciltou tin 
Court mii't find tlmt th< oflinit of nlndi tin uctii'oil is foiitittrtl ii is 
nttttided tilth i nniinnl fori-t n' ilifimtl in CiO of tin I I* CikIi 

iina tliorefiiri wlieri it ptr'on »«% oomiittil of inniitinl triN|>aNs iii 
whicli no cnnunal forii ««• ii'id tlip Munistriitt iiiiild not nnkt 
all «rd«r under tins Sttttoii — >'> \l,l. .U\ 27 ( \1. 171 1 I. 11 11 

‘2(1 2(1 Cr L J •27l» (I’U) 2 1» I. 1 12() 1010 V H 16, 1006 

P n 12, ‘21 M II M 21 O C l.>2 (102-21 M W N ^)6 If the 
trcspatN IS attended tilth the iisi of Ntirks uiid Inti it the offoiKi is 

one attended iiitii (riininal forct and an onh r under thi« section s 

justified — 17 ^VLL 27 

But the words (‘attended lix crintutal force 1 do not mean an otfciwe 
oC which criminal forte i» «« iri/ref/irnl to liold sncli ticii i' to jilate 
a i.arroii construction on the general words— 26 M VD -10, 31 C\L. 
691 Con/ro— 25 0 VL 434. 23 M K ^ 12 L M 227 and A J* L 
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ulicre the iiortls nere interprctid lo iiio-in nn ofTence in nlirli 
crnninil forc^ formed an ingredient 

The vord ‘force’ incaiis force to i pruo/i as defined in Section 
,’1^1 I ]’ C and not force to jnopeifij Tims where the accused di-> 

} o essed tlie compl'iiii'int of his garden b^ breaking open the pidlocl 
of il ( gate hi r used no force or violence to uu person, it was licld 
li ♦ tlie t ise did rot fall under this Section — 18 C M ?S 11 IG 
MIeic tiu ji used coinniittcd noting an<! used siolence to the com 
ill ni t s i< I cing hut not to am person it w as held that tins Section 
•lid I ot II, Is —18 C M Js IloO Tills section docs not appli to a 
cas^ of (iitinnl tre-pass ind dispossession of tlie complain iiit unless 
If Is f')< lul that tresiiss was atteiuHd with the use of criminal forte 
on *hc of tlie (oniplainanl — - P L T 120 

sHOM 01 ronCll — \ii oulcr mu now ho passed under tlu' 
stitioii t\en if the offence is ittciidcd witli mere show of force On 
till point thtre was a tonflut of opinion piior to tlic present amoiul 
int It In some cases it was lield that there must he orOnil 
(rininal font iiid not s/«« of triiiunal force The oflomc if 

Icing iiicinhcrs of aii titliwfiil nsstinhh is one in the composition of 
wliidi the Use of crinuin! force does not enter, thongii the sliow 
of criminal foies in u evist riicrc fore an order under this Section 
could riot 1)1 inssod on coimction for Ik mg memhers of tin iinlai fid 
ass nd h— 2* C‘\l tit C W \ -‘iO 27C\L 171 21 llOAf 
, <1 I* I. 120 20 Cr 1« 1 27(1 (PAT) Hut tliesc cases were 
ihss. nted from III 11 C M \ 107 VHH V H R Ird Qr 111, and 2'' 
t r li .1 1I'» (III II ) where it was held that an ordir ns to possessioii 
of prop* rts intihl In passid i Mn^istrnti *\{n where n person was 
di'|H)s i sst il intri show «f crimiii il force The Icgislatiin In" 
gucii to tin riiliijg in the latter of c ist s h\ inserting the 

wirls “show if forci or inminil intinuihttion ’ in tl is section 
DIspO-.*.! s«s|ON — lo jiistifs III I rdcr under this Srction t 
trill t sliwii (I it a I irl\ has liin i|isj« ssi ssid |i\ critiiinnl fonc 
\\ I . ri tlxrt w as n I 1 1 1 h tin of siit h ilis| issi -.sion an ord r ninh r tin* 
s<< •■• n latii ' t Ik siistnuii <1— 2 \\< tr (ot i'il7 1* \\ It W 'linn 
si ill U ml I xpri ss fiiidio,. that tin fw r'Oii mi wh< i fiuiiiir the ord< r 
« s« I idi Jn 1 1 h • II dui SSI I ( \ till iisi of t nii innl forn — 2 t 11 H 
*1 WIti til iti* ii«* 1 was limit! I if ruing and nn orih r win 
I ! *■ I Of 1 r ill* »r 1 1 i» t I til • lfi» t tl at I in of tl • w itoi *«' * 

I i' ID I" I**! n if nrtrtiii In I in tit otisli 11* a ( nirt of n n 
t |in*l (I 1 }>'f tl st as llin was i > imI.ik tint tl 
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nitiieos liad liccn cuminal force, tlie order of the 

MaRisitratc bad — U \\o»r G7t If the Mapistralo purported to 

act under sec 145, he should hare instituted separate proi'ecdinps 
Where it is found tiiat neither partj is in aefunl possession, an 
order under this section cannot Ikj made — 2 Wcir 675 

Older affecting pussetMon of third person — The object of the 
pioMsions of this section is to enable the criminal Court, hr a 
smnman order, to restore the state of thinj^s uhicli existed at the 
tin.e of the dispossession hr the conricted person or persons It can- 
not CO behind the state of affairs at the time of forcible ejectment 
leiding to the cnmiiinl prosoeution Wliere an auction purchaser 
of .1 mortRnsed property nas jint in possession of the propertr hj 
ejcstins the tenant and the »iiction purchaser «ns forcible dis- 
jios-essed hr the accused it oas lield that upon the cons 'etion of the 
accused the nnction nurchaser nas entitled to be restored to actual 
possession nliicli he hold of the house at the time of his ejectment, 
that the tenant had no ncht to am possession and that he should 
seek Ills remeds in tlie C’uil Court — 5 C W N J74 

OHDKR ^\^lE^ C\N Iir M VDIl — An order under this section, 
alt'inu;;h it can be made onh on the conviction of an offence, is an 
independent order and need not be made simiiltaneonsK icith tho 
(01 .iction— 21 UOM 494 It is not essential m hn that on order 
rcs*oring possession should find a place m the actual judgment 4t 
inn t be immediate, that is directh arising out of the judgment f 
the Court comicting in the case and mtliout anv fresh mitemls 
Ini mg in the meantime being produced — 14 Cr L J 172 (CAL), seo 
al-r 16 A L J 18^1 It is proper if it is made nitliiii a reisoiiablo 
tin e "from tbe date oJ comution — I D K HDIR) Ird QR 111 20 
Cr L J 115 (BLR) It is not iiecessars for the Magistrate to 
pa'--, an order under tin-, ••cction Mmaltaneonsh mth tlio comution 
and there is no illegalits if he passes the order at aiij time after 
the coniictiou if tlie cause of delis in appliing for tlie order s 
fnlii explained to his satisfaction and the complainant moses the 

Court prompth after the cause of delas has ceased — 1914 P R 15 

1)1 this CISC there iias 20 montli s delas owing to the filing of a 
ch I suit In the accused and the Court excused tlie dclai since 
the complainint applied for restoration iinmediateh after the civil 
suit had terminated in his fasour It should he noted that the pre- 
soni section ns now ameiidcd gives only one month's time In 

4 C W N 30'' howcier, it has been held that an order under this 
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laii oiilj he made Mitli the order of toiuiction 

of xlie Htcu'cd, and cannot be made stib«ieqiiciitl\ . Bui the rulmc n 
no lonper good lau in view of tlie nords “or at an\ tune uithin one 
ino'itli ” neul\ added in this <;cctioii “We do not thiiik that an 
oruer of lestoration need be made simiiltaneoush witlitlie coiiMction, 
liiit no tliink that aii\ application for such an order shunld le made 
]iroinptl\, and tliat one month is sufhcient time to alloa for tlii' 
jnirpose — Jlrport of the Seteit VoMintftee of 

NOTICC '10 PAIIT^ — Siiico an ordct under this 'section i"! to hi 
immediate, tliat is directU arising out ot the judgment of tlio Court 
loinuting the accused, and nithoiit aiij fresh mnteriaU having m 
the meantime hcen jirndiiced, it is not iicccssarv that nnv luitid' 
sIkhiW go to the accused before the order is jmsscd — 14 Cr. L J 1"- 
(C\Ij) But the Magistrate should give the i>art\ an opportuuitv tu 
shoa cause as a matter of due exercise of jiidicinl disi rctioii—.T h 
B B W liere an older iiiidei this section was niuOe in respect 

of a house on a (snuictioii of noting and hurt, and the Htssums 
Judge on appeal set aside the (oiiviition hut directed the order iiiulcr 
^e( "JJ to he 10 ahevaiiec jiending >i reference to tlic High CoiiB 
Hill hiihs((|noiitIv 111 tin uhscncc of the complainant declared tlm order 
to oe void it was held that the Sessions Judge's order slmiitd m't 
liiivc hec'ii made lieliind tlie hack of the pnrt.v atficted liv it— SI ^ 
\y N i'UJ 

.'vCBsllCn ION {'*) — for 4t»il •out —'see \rt 17 
the Imltnii Limitation Act, vvhich imniihs a period of tliru venr^ 
from the date of tlic order 

sil B*slX’ri()N (B — 'Mils siihMcttoii has Imii ncalv added l’ri"r 
'his arm mBiii ii\ it whs hcAd tViat »n AppcBnte Cenirt \ind m'' jwwst 
Xj jih's ho eirdi r oinh r this sicticMi where the* loiivictliig MagistriU' 
lull’, not piissid iiiiv order loriiiiMler — .f* ('\L iM^l, IflKl P B IL 
l'i| I P ^\ . B. 1 This, ruling are ii<i iooger eorriit 

\P1M:\I, OB BKVlsION — Sim, uii \pjHllute Court ean V>"' 

II I no idi iitui or (sins. (|iif uti || orih r und« r Mitioo IJi (<!),• mi ord< r 
viitd'r thu k<-ttioii (uliith Is III till iiuteire of an iiHidiiifnl or isuis''* 
ord.r) is nLo siif>)«.| to m|i|m ul mid is suntlurlv sid t 
t1 »• ririsi'uial jeinirs id tin High Court iimhr sn I Ci— (’tl 
?.*l The riiluig 111 J'. C\L l»f» Is nut esfrul in vu» of s.stK'ii L’"! 
fd) Vn \pi-ll*le Court tuav t usole «u ord« r uiid« r this 

• lile lie «.,r>iirit..M_P> C M’n u'-I Th Ili/h <•'"* 
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Ills full power to interfeie nith an order passed bv a jraRistrate, 
/iltliOMffb tbis section IS not jnentJoned in sec 520—^0 CAL 44 

523. (1) The eeizuJe bj aiu Roluo officei of pio}iei(\ 
taken undoi f? ol or alleged oi suspect- 
Pfoiodiire bs jwlice t© lia^e been -tolen, oi found undei 
upon seizure of pr^ uixuinstanees wliicb rieate su'^picion ol 
pert' tabeii under S ^ i n , 

.»! or stolen tlie loininission ot aiij offenie, sJiall lie 

foUbwitlt lejKii ted to a 3Iagistiate, 
mIio shall make “^udi oidei as be tlntiks fit lespecting tbe 
disposal of such pioiieitj oi tbe delneij, of such piojieHt to 
tbe pcison entitled to tbe possession tbeieof, or, jf sutb pei’^oii 
<.innot be a‘'( eit.uiied, lespeiting tbe < ustody and juoduttion 
of sue)j pi Opel 

(2) If the pei-son so entitled is known, tbe Magistrate 
m.U oi<lei tbe juopei-tj to be deh'eied 
Procedure «■ h e r e to him on Muli iondition« fif niij,) as 
Szcil Iiiilii"'' MiiSl'tliile tlillll' fit If Midi 
poiNon Is unknown, tlie ilajri'itiate ini\ 
<lpt.»in it .ind shill, in •'tub i.jse issue a j>iot laination spetif.>- 
ing tile aitules ot wltitb smli piojieit' i (insists, and letjuii- 
ing all' poison who ina\ lm\e a <laim tbpieto, to appeal be- 
foie hint and establish the diiin within si\ inontbs fioin tbe 
dite of sin Ii pio( laiii.ition 

SECTIONS 'll? ojt — hwtioii 51” applies onl3 wlien an 

iiirpiir' or trill la u Criminal Court is (Oiicliided But See Wl 
.ip]>1ies eiiu tlioii^li there bus lieeii do nnjiiirs or trial fls in c.»se 
wlun' a isiniplaint has i,een di'-iiiKspd under set JOl — 2i M L J ’ 

‘'(’OPE OJ ShCniON — Tills stetiiHi ipplies oiili to propert% 
stind h' thi I'oliro oJ Ihr//- untt wohun in ihe esercise of poHers 
rrcsl oa tJiem le In vet's ",1 >4 IGJ and Ib-i Such proper!' 
vim ihl Ih* disposed of b' tbe \|aj,istr*te a«dir tills (•ectioii But 
proprrei seized In tlie Polit,. uudtr a inintint esiietl In the 

Macisirate diiriiis the tsiups, of an lanuirs or trial comes under see 
’ll" and not iindir tins seetniii — 17 BOM Jl^ So also this section 
d<*cs Dot apph nbore the propirt' is seized It the Police on the 
rorrfhitnt of certain persons rlainung a« owners thereof— 23 
1.5 (1771 t’« n/ni — 20 BOM V»2 where it has l.een held that the 

word' ‘sfiroil Is tie Polus»’ a|*p1» e<jua11e wietlier the M'lzurewas 
under a warrant Is the Mapistrate or without sucb warrant, and 
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tlie Magistrate has poncr under this section to dispose of property 
veiled under a search uanarit 

Viopcihj — Standing crops do not tome under the provisions of 
this section— 23 BOM 

OUOKR U^DL^ THIS SKCTIOX —Under this section the 
Magistrate maj make ‘ such order as he thinks fit ’ The discretion 
I’neii i)\ these words sltonld he propcrls cxettiseU If tliere is no 
cMdence as to the ownership of tlie properts, it should he dcluercd 
t«i the person from w lioso possession it was taken — j BOM L It 2>, 
17 BOM L 11 7T, I li R R S S L Tl 111 A Magistrate is 

also tonipetent to order tlie properts seized 1)\ the Police to ho made 
i)\cr to the (omplainant, if the Magistiatc finds on tlie materials 
litfiire him that the comphiinant is entitled to the properts — '12 BOM 
!• It 212 lint if tlio properU is alleged or susjiccttd to liaie heoii 
stolen nr found unde** cireuiustaiues whieli create suspicion of the 
toinniissKm of am oflciuo^ the Magistrate nn pass order that the 
[irjportj should ho at the disposal of (toicrnnitut tMii though the 
con phniuint iiii\ la entitled thereto — 21 M L .7 I So also, f 
iKith'r partN siiccotds ui I'tahli'lmig Ins title to possession, tin pi'i'* 
|nr»^ would lie at the disposal of tin (•oicrnineiit— /hid 

I oiiddiomd onlfi mi —The Magistrate (Uliai’t 

dinaiu] •cciirils (iitlur uti<ler this s4.<tion <>r under sti ol7) from the 
|uron III whose possession tin iiitules nrs for tluir imidiictioii, if 
rujiiirid — 7 C‘ \N . N oii (se« this i is<v <it«d ninhr sit .>17) But 
if I ( fon tin iiiijiiir> or tiial it huoiius iu(<sMr\ to pass an imii'f* 
;1 mh. ortU r to s u I tin propert' from pO'SitiU loss or ik(.u , tht Mug’** 
tra*f cm ord-r the jiropcrts to 1 «. chliMrid to oiu of tlie 
iMrtns on ccrliin tirius — *> (' M' \ lit 
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to tlio property ‘It does not appear that it is authorised to usurp 
the functions of a civil Court and convert the trial of an accused 
person into an inquirj m regard to property” — 29 JIAD 37o (378). 
If there is no question that the propertv was taheii out of the com- 
plainant's possession, the Magistrate can return the properts to the 
complainant nithout making an\ iiiquin — Ratanlal 365 

When tlie Jlagistrate has issued a proclamation under subsection . 
(J) he IS not bound to make an% inquiry, till after the cxpirj of 
the siv months from the date of proclamation — 22 CAL 761 

EVIDENCE — The Magistrate need not hold an elaborate inquiry 
but mas proceed on such esideuce as is available and pass an order 
under tins section He can base his order on a mere statement mado 
hr the accused to the Police that the properts was stolen bv him from 
the adjudged o«ncr — 0 ROM HI Tlie Magistrate is not hound to 
make a judicial inquirs b\ cxannuation of witnesses on oatli before 
making an order under this section \U that the Ian requires is 
that ho should base inatcrnls l>efore him to satisfs himself ns to nho 
IS entitled to possession— 12 lU’R L T 2C5 4 LMI 3S An order 
under this section can W passed on poUtc reports and papers a^nuo 
without am independent luquirs on oath with regard to the question 
of possession— I L\H 3'4 

(Jtiififujd o/ title —The Magistrate holding the inquirs should 
not decide am question of title hut must lie confined onh to tlio 
question of possession — 12 ROM L R 212 See also 29 MAD 3715 
cited above llie order under this section does not conclude the right 
of am pemou The real owner mas proceed in the civil Court against 
the holder of the nrtulcs for ilainsgC' — 9 ROM HI 5 P L J 321 
PROCL\M\TION — MIkii the per>on legallv entitled to the 
properts is known tin Magistrate need not make a proclimation nor 
wait for SIS montlis licfori dclivsnng the properts to him lie mav 
dcl.icr the properts to the person entitled whether he has issued ft 
pioclsniatioii or not If Iis lias issued a pnx-lamation that fact 
will not invalidate nil order for immediate delivers of tlie property 
to such a known person — .1 L II R 197 

RVWIEW —Order* under this section cannot l>e reviewed Mhen 
once a Magistrate has pas*ed an order restoring possession of the pro- 
perts, he cannot reconsider it and pa»s another order sulxequentls — 

4 ROM L R V2 

IlEVl'sION — The High Court in rswi'ioa has power to exantne 
pnler» pasvej under this sretion — I LAII Ss Tie High Court las 
70 
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po\ er in rcMsioii not onlj to set aside a Slagistrate’s order for tlie 
di^.posal of propertj parsed tinder this section, but also to order 
re titution of tlie propertt to the person entitled thereto — 12 BliK 
L T 163 

524. (1) If no peison tMtliin such peiiod est'il>li''lie'> lu^ 
tliim to such piopeitj, anti if the pei 
Procedure where no &on in whose possession such piopeit\ 
iir"i\'monTlir**'^^ was found, is umhle to show tint it 

w IS legalli, acquiietl him, such juo 
peit\ shall be at tlie disposal of the Goieimuent, and mat be 
sold undei tlie oideis of the Presideiicj Magistiate, Pntiict 
Magisti'ate oi Subdiaisional Magistrate, oi of a Magistialt of 
the fiist tlass empoweied bj the Local Go^Diiunent in thiN lu 
half 


(2) In file c vse of e\eii, older passed undei this section, 
an ijipeil sli ill lie to tlie Court to wliicli appeals agnnst »• 
tcnce-s of the Couit passing such oidci would ho 

“£/»ia?/fe io shoK that hun" — •'Wheii the protlama 

tion has been issued under Sec 623 and the six montlii liaii expirid 
then the proiisioiis of Sec 02| como in and the person m wlose 
]>os«is&iun the propcrti was found can come up and prove Ins tith 
to the propertv— 22 C\I 701 If he is unable to shew that the pm* 
I ertv 18 his own, it niav Ik- forfeited to (.ovcrnmeiit liiil the worb 

iinalle to '•low tliat it was legalb acquired hv him do not rtvirM 

tie prcsiimiition laid down iii See UO of the Ividcnec Ait, i» A 
si oiild l>o presumed that the accused is the owner of the propertv 
in the nliscnee of am proof to the wiitrarv 'Where the polm. seirej 
certain properts from ihc actiiscd and no claimant came forwaril to 
ilaiin the same though a proclamation was issued and several items 
cf the jiroi«crtv l>orc tie name of the oeeused, hut the Magistrate 
said tl at tl e c viJene. prcalueed ! v the arc used was niispiciniis though 
no cvidenre was dinted to slow dearlv tl at the neciised s rlniin wn» 
fal«« It was hdd that under tie cirenmstanees the proper and snf«»t 
course IS to follow tie | resiimi turn laid down in Sec Ilf) of tie 
} n Inire \rl — S S 1, !{ It! WIere no nlTenfe is found to Ian 
l«een It rr nitte<l tl« prejertr si otil 1 l*e returned to tie arciisc I *• 1 
r t Mifscated to tie (lorrrnmeiit — 17 UOM L It 76 

M’I'I \I, —Tie at JM al* b!|( «nl Is Sul*«rlim (2) n an aj 
in tl r full set «e I f (*l aj tef \\\I, an I the j rorisi jiis f f tl at rl aj ter 
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imi't be fulh coiiipiKil nitli \\l«ere an ipptal to the Court of &e^slou 
fruDi an order of the Dl^trut Afagi'strate ivas treated a^ a ‘•ort of 
ini cellaneous apiiliration and clicided exinirte withoni a notice to the 
other part\, and iioia of the proecdure of Chapter \XA1 was followed 
the order of the Se'Moii", Jndfco was set asjde — 1 K W X 130 

CIVIL SUIT — \s this Section alhms an appeal from an order 
Older the Section, it is doubtful ulietlior the Ian contemplates a 
remedv b\ suit — 19 ROM bbb 

525, If the pei'^oji entitled to the i»osi*es'ioii of stitli pio- 
l>eit\ Is unknown oi .ihsent anil the 
■' *» -I-oedj 

tnnil ileiaj, oi // tlie Magi'ti-ate to 
wJioin its vpizuie Is lepoiteil, is of opinion tli.it its «ale would 
lie foi tJie Ijenefit of the ounei or that the laliie of such pro^ 
perty M less than ten rupees, the Magisti-ate iimj at anj tune 
diiect it to be sold, and the piovisioiv< of S« 523 and 524 
sliall, ns neaily as iinj be in-aitiiable .ipplt to the nett pio- 
■<.eed» of such sale 

The it-ilicned words hare been added bs the Cf P C Amend- 
tnect Art 1923 


HirIi Court mas 
transfer case or itself 


CIUITI.R XIJV 

Of Tiib TR^^s^^K Oh Crimlnsl Cv*jfs 

526. (1) WJieneaei it is made to 
tr% It ■ appeii to the Hig}i*Court — 

(a) tli.it .1 f.iji .tnd inipaitial inquiit or trial cannot 
he li.ul III Jiij Criminal Coui’t subordinate 
tbeieto, or 

(h) tliat some question of law of unusual difficulty is 
likely to aiise, oi 

^c) tliat a Mew of the ]daee in oi near which any 
offence ln« been committed may he required for 
the satisf.ictorj inquiiy into oi trial of the same, 


(d) that .11) Older undei tins seilioii will fend to the 
"eneral tonrenience oi the parties or witnesses, 


<e) that «u( h an order is e^^pedient for the ends of 
justice, or is required by any proTi«Ton of this 
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Cof]e, it 33n\ oirlej — 

(0 tint \n\ ollence be inquned into oi tiled 1)\ uu 
Couit not cmpowcied iiudei S'* 177 to 1S4 (both 
iiulu*'Uo) but 111 otbei le>^J)ects (omi)otent to 
iiiqmio into oi ‘•udi oiteme 
(ii) tint \in puticulii ^ t ivi 01 ipjieil oi 

of ® t i-e oi ippoiK, li ti insfeiied fioiu 
'\ Ciiiuinil Couit sul oidin it« to it mtbont\ to 
'iiu (itbti ‘'lub Ciimiinl Cmut of ( [inl oi mi 
ptiioi pni^dutioii 

(ill) tint iin piituulii * ^ \ e oi ‘ippe il hi" 

ti imfeii (I to iml tned Ijet/i^» it rif oi 
(n) tint \n u<u od penoii bo » jmmitted f«n tml to 
it"! If 01 to 1 (oiiit of Si ion 
A\lun tlu Tli^b (oiiit iMtbdi iu'> foi tml before 
it elf u\\ ( I I fiom uu Coiut otbei tlnii the Couit of » Pio 
'«idni(\ ti it( it dnll e\( » pt i jnondid in S 2(i7 

ob \ne 111 <*u< b tml tin smie pn»iduie \ihi(h tint Couit 
u(»uld In^( ob eiicd li tbei 1 »d not Inin so witbdiiiun 
(1) llie llj|_'b (ouit in i\ ut < itbei on tin iijmit of the 
loin (ouit 01 on tin ()>pli( ition ol i j nt\ inteipstid ur 
on its oMii imti itn* 

(t) Imiv ippln itioii foi tin iMMi'' of tin pnMii 
lon'mnl ))% this siition ^Ii iH l( m uh b^ motion i\linh 
shill I M { pt Intb till ipplii lilt is till Vihoi iti (luniil 1< 
supp itid i% lUidiMt OI ttbiiiiitioii 

('d W In n m n c ii rd j n on in il i tin njipln ition ninb r 
this si,tn,„ ill, (milt III i\ diint him to (\»ntfe ‘ 

hiMid Mith Ol ivithnit vimtiis loinhtniind tliut In Mill >f 
» trhnif I 11/ iitif/ ninoinit trjiiih fit* III /h ( oi/rt hd* {inirfr 
ut ifrr ihu tntitiii In iiiriinJ hy iitii/ uf tu tin prr^fn 

• Jj fin / ill! tipjlti itiun 

((•) Imiv luiustA ]M I on iiiikint^ in\ sui h npplnnti^u 

V ri 1 1 “bill to ih« Ihd In l*it)»MUt'r 

N ti » n Put Ik- 

Tf tn r rf Bijlfa notn* in wntini; of lh« npplnnt'"’' 
t I in 1 r ii i« »»- ti I J, ijj, J jjji ^ yroniid' ' n 

iihiih I !• Ill u1 itid n > oidi r sh d) !• nni!< on tin iinrit* 

1 f t! • »1 j li ill n in b-ss at I ist tmnti.foiir hums 1 I'l* 

• 1*1 II uiH II i| I I mn^* of *11 II intn I iml ihi In m* 

« * ’! • «) J li ill ti 
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(()A) Where onif oppheatton for the ertrene of the 
2)0\cer ennfened In/ this tulion n tin Iliph Court 

may, // tt of opinioti that the applntihun ntn frnolout 
or leratiou*, order the anpltctinl to pay hi/ iiatj of intts to 
any,p(rwn icho has tpposrd the application any erpenset 
reasonnhly incnned 61/ <m/i ;»i r<on ih con^ryirntrc of the 
apphcotioiu 

( 7 ) Xothinjr 111 'oefum -liall lie tlcPineil to nflect 
anv oi(lei*nmflp uiuIpi S 197 

(S) If, in am cnmnul (8) If, in the course or any 

\(llourn- apiicil, licfoio Vdiourn inquiry or trial or 

nient on np- t li e « ommelM e- <'oni- 

pl I cation , , , pi I cation 

under tins ment ot tlip lio.n- mider tins ment (incut of the 
section hearini; of any ap- 

1 ‘io'etutoi, t li o the Public 

complainant or tlip ,ucuvp<I Pionciitor, the complainant 
notifies to the Couit befoie orthraiciKcd notifies to the 
trhich tlie tn'e 01 appeal is Court before irlnch the caic 
pending, Ills intention to make or appial ti pending hit in- 
nil applitation uiulei thi^ se(. tcntion to male an applica- 
tion in le'pett ot the ca^e, (lie Iwn under this section in res- 
Court >h ill eseui'e tlie poneis peit of such ease or appeal, 
of postponement 01 adjouin- (he C oint shall adjourn the 
inentgnen S 1-14 in “luli case or postpone the appeal 
a manner a** ujll aftoid a for such a period as mil 
leasoiiihle time toi the ipjili- afford a reosnnatde tune for 
cation liein<r made and an the application to he made 
oidei lienig obtiined theieon, and an order to he obtained 
befoi'e the a« fused i' « illed on thereon 
for his defence, 01, in the eise 
of an apjieal, hefoie the he*ii- 
ing of the appeal 

( 9 ) ^ofirithstandini/ anything hen inh’^fore contained, 
a Jiidyi presiding in a Court of 'session shall not he required 
to adjourn a trial under suh-seetion tSI if t r is of opmtor 
that the jiersnn notifying his intention of ma/ing an njiphca- 
tion under this srelion has had a reasonable npjwrtunity of 
maling such an apjdiration and has failed inthout saffieient 
cause to talc adiantage of it. 



1110 


THE CODE OF CRIMINAL PROCEDURE. [Sec 526. 


CHANCil> — III clan^eN (ii) and (in) tlio norcl ‘crinmial’ lia<! Itecii 
mivtted in '.ubNcctioii ^o) the noids “ am .iiiioiiiit applic 

ation ” liaic lieoii snhstitiitecl for tlie nord*. “ the co'sts of the pro- 
»-ceiitor s^ll)soctloll^ (6 V) and (9) lia^e hceu newh added, and 
‘iiihscction (8) has been miterialh altereel as shoiui m parallel 
col’iimis 'llie red'-ons are stated helon in their propei places 

feECS 520 AiSi) 269 — &cc 2G9 in no v.n limits the poneis of 
tr.i.i'Fii conferred on tiip High Court In tliK Section — 10 S L T1 lol 
ill transicrriii" a ca^e no lonsideration should he had to the f'lct tliat 
h\ the trinstcr to a particular district the accused lull hart tlie henefit 
of a tual In jur\, iiheio preuousU ht liacl none Tlie real (lUCNtion 
IV that of coinenicnce of partus — 8 C L J “O 

CONDITIONS PRECCDENT — (1) Tlclorc an applu itnm iv inulo 
to the llish Court for traiivfer the must he mentd 

first 'Ihc High Court luU ordinanh inteifert onli in the list resort 
— C DO^l L n 180 ( 2 ) The cave to ho transfeiicd must he hefnre i 

Court 'Uie High Court cannot uiuUi tins Rcctnin 'trainfir 
u enve iiliieh it is not ]>roptrti hefoie a ‘suhordiuate Court of competent 
jurivdictmn to rcc* no and tt\ it — IP ROM 27l,9ATJ> 191 9 "M \1> 
:\‘b 17 li )\ 69 6C\L .1(1. 7 nOM R lol .1 llOAl L R IJI 
If the comphunt hiiv Into ui idt to a M igivti ite nho is not competent 
to t.ikc cogiiisiiui of the c iv( he v|i lU ntuin tin complaint foi pre 
Vint itioii to till propir Court with ui < iidorvi meat to that effect Seo 
Sc 2i»D (1) lilt aj)plK.ttioii fot ti iiisfer iniivt la made hvfim dn* 
pus il Ilf tilt < iM* \ t isi (aiiiiot he trmsfiired iftir .iripiittal This 
I turn < oiitt midati > int< rfi rt i»e In tiu UikIi Court In i\ n of ti itivfi f. 
ultii a p rvMti j. .i^gruud t>r injiirtd In am oidir of the Aligistrate 
f)il n til* ilivpovil Ilf tin uiv« It iv not inttmlitl to gne pomr to 
iTil'rht" in oTthr in '• l tsiil an aii|nitlvl or divchaigi — 2 CM. ‘-*6 
1 l.OM 1- it 
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held tint proccctlinKs under section 145 beiHR cnmiiwl proceedings, 
could 1)0 transferred from one Court to anotUer, vrliereas the contrary 
Men was taken in 25 BOAI 179 and 8 S L R 215 

llie liCRi^lature has now niselj omitted the word ‘criminal’ so 
that all cases inquired into and tried in aiy criminal Court can now he 
tnnsferred under this section “The word ciiminnf Ins licen omitted 
to mile It clear that the powers of a High Court to transfer criminal 
case-, e\tend to the transfer of miscellaneous proceedings under the 
Cooe — ^^fnfeiiirnt of oljects niid ItraMn^ (1914) 

Proceedings under Sec 14 of the Legal Practitioners \ct are neither 
CIV 1 nor criminal hut as the\ are held in criminal Courts thes can 
Ic *ransfcrrcd from one Court to "inother under this section The 
con*rar\ \iew held in P R 41 is no longer correct 

I iitiirf c<Mrs run of If tutn^feiieil — The High Court can transfer 
act lal vises ouK t c cases ictnallv pending betore a Coart vt caimo* 
direct tint cases that mas lie filed in future should wl en filed not 
he heard Iv the authonts to which thev are presented but should 1o 
tnnsferred to some other Court — Ratanlal 973 

CLUSh (a) —POINTS TO BR NOTED B\ HIGH COIRT — 
Mhen sufficient grounds are made out for a transfer the High Court is 
hound to act under this Section It is precluded from considering the 
possible effect which the transfer may have on the reputation or autlior- 
iti of the Magistrate concerned— 10 C M N 441 One of the most im 
portint duties of the High Court is to create and maintain confidence 
in the administration of justice, and this can onlv be done bv giving to 
oven citizen an nssuranco that so far is practicable he will neier he 
forced to undergo a trial hs i Judge or Magistrate when lie lias reason 
able apprehension that a fair and impartial trial cannot he ohtained 
from the Judge or Alagistnte — 1 S L R 8 In transferring a ciso 
from one Magistrate to another the High Court ought not to be guided 
h\ the impressions produced in its own mind as to the impartialiti of 
the Magistrate but must look to the effect likelv to be produced in the 
minds of the parties and their witnesses hs the selection of a Magistrate 
whoso personal antecedents or circumstances have however iinaioidiblj 
connected him with either one parts or the other — 25 BCM 179 In 
det-’rmming whether an application is reasonable it is the diits of the 
High Court to place itself in the position of the accused ind to con 
sulcr the facts and circiinistinces attending hi^ position \hstract 
rea onablcncss ought not to l>e the standard— 33 CVL 1183 15 CIL 
4v5 8 C 1\ N 77, 29 CVL 211 
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DLTV 01 M VGISTR ITFS —It is tlic iliiti of the 'Mnsistmtc not 
onU to conduct the ci':e impirtinlU, but also to conduct himself n 
Euch i ni'inncr that the parties ina\ ha^o absolute confidence in him 
that niiK full justice ivill 1 e dealt out to them If the "Magistrato 
thou{ih not iictualh biassed still conducts himself m such a manner 
and utters such iiords ns to impair the coiifidcuce of ans ot "the parties 
then tliere is pood Kmuiid for the transfer of the case from his file to 
that of am other ■Magistrate — 25CV1/ 727, 28 CVL 709 'Magistrates 
Ehould not fail to remember that it is tlieir duts no less to preserve an 
out sard appearance of impartialits tUnu to maintain the internal free- 
dom Irom bins, nbicb is incumlient on all judicial ofTiccrs and tint f 
tins nllon tbeir o\cciitno 7cil to appear to outrun tlieir judicial dis 
crction, tlieir nctinu is certain to induce tbc parts to mal o an applies 
tioii to the Iligli Court for transfer — 1 S L II 8 

JfruionaMe opprehfnsion of not u fan tnal — llie basis ol 

all aj plications for transfer of cnniiml eases must be that the accused 
must Iinvo a rcasoiinblo apprcbonsiou that be nil) not rcrono n fair 

trial— 1 P J '109 '\Micu Ibero arc circumstniiccs existiuR to create 

n rc isoiinl le approlionsiou in the imml of the accused that lie will not 
rccciM a fair and uiiprsjudKcd trial, a transfer should lo directed 
though there is realh no bins in tbc mind of the Court from nhidi 
the transfer is sought and ibongb the iinmnstaiuos mas le tapnlh of 
osibinnlion— -» Mtif 07^1 2 hC\I, 297 21C\T, lOj, ‘IICVT ll®! 
Ist’Mi JJ7 10 \LL (>l 25 nOM 179 l L \H in,]5C I’ I H 

l‘U 1 I‘ 1. r 522 2 1’ 1 r >97, 2(J Cr L J bOG (P \T) 

M bat Is • soiinlle aj prtbeiisioii si ould le dteuhd nrcnrdnig to 

till II I louts if* I ce e ami iii ri foreiu to the sjiocial cin unistnm i 

V\ t \I 1 1’ T, 1 J9l Ihi diitrim that ii rcisnualb aj j’'"’ 

Inn 1 in III tin mind of the ai(u»i(l tl at he mil not get a fair an 1 
imjnrtinl trial is a stiirnKiit groiiiid of transfir, is no doubt sound, 

1 ut in njjlMi^ tin dortrii* rt>.aril imist li bad to tin i iri uin'tnnd s 
«f til ««i — to ( \| ‘>21 It IS not siifTKKnt if the a((iis<d imril* 

nil _ s t) nt e fiirni 1 in j nrtial trial (niiiiot li lad Ih ^botll I id o 

]l» . 1« f( ri til ( urt tl fmts ui il < ireutnvtann s friiin nbidi 1 ' 

till (iitirtain »inb IhIi f mil if tlHs< mi|) riisoiwilh give rise lo 
tta* »-b f a trnisf.rnill »- inn 1 — lO O (’ I'l' VU" 1* M II 19 
It It f t ( irrv Lit 1 I { A] ] ri I • nsi ii tl at v«i]| « i titl nn nmix I |m r* n 

lip t a tfai sfer I f tl ■ * a»« , tl e «] | r< 1 < ns* m i f tin an u»«d ii ii't 

1- .1 «i t 1- . I PI T 1*1 Tl. Iliji ( urt will t I 

»t’ f a tfa.»(rf r rfri* iti tirft rrt rr It tjr siM.iptlltlitiis if tl'* 
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tirru'^cnl nlicii tliorc i« m rra^onnMc pmiintl for tlip npprrlion«iou — ID 
C N 441 III n ^ind cn^c ll KiJ dotrii tltflt tlic npprolicn«ion 
to ’*0 c'talli'liod must 1*0 nn apprehension rensonnilo in tlie opinion 
of vlio (ourf, and not such apprehension ns nniiltl appear rnsniiahlo m 
the mirnl of the firrin/cl The I «nirf itself slionld l>e sotisfied on that 
point and tlie rent te't is not nhat the nrrutfit nne reasonnhlr hare 
hoen led to think nlKiut It — lOS I< 11 ISl lint this «onld lo piittin" 
n irmnc construction on the i^eetion f*ee 2i IlOM 17P nted nl>oro 
For, It has I'oen rithth ol«er\e«l that the Isir of transfer of ca«es is 
based not «o innrh upon the motires nhirli mi^ht l>e supposed to > las 
the Jiid"e ns to the jnMrr/ tft ili/irs t / tht littijant jtnriifi One import* 
ant o))ject at all eionts is to rlenr awax eirn thinjj irliieli micht cnKcn- 
der suspicion and ilistriist of tin trilmnnl and so to promote the fcelin;; 
of confidence in the ndniiinslrntion of pisliee nhicli is so essential to 
«ocnl order and securit''— i I* I* T IDs srryerinf r Dile 2 Q B D 

(oCT) 

/riifnnrei n/ reotoniffe o/ pre/ rnsion — ^\ lien the District 'lopis- 
trnte and the Sessions Judge expressed an opinion tint an impartial 
jttte TOttld wot. ohtavtved if the ejise xcas tried iii the District it was. 
lield that the expression of such lelief was siiflieient to shake the con 
hdeneo of the pulilie and of the parties in the fairness and impartiahti 
of tiic jtin and to crexte in their minds a roxsnnahle apprehension that 
a fair and inipirtial trial could not he had if the case was tried there 
aim therefore an order for transfer was expedient for the ends of justice 
under this section*— 25 C\L 727 Bhen in a lasp of petti theft, the 
JIagistrate issued non bailable warrants agxinst the accused in the first 
jnstanee and exacted serv liiaii boil from them there is a sufficient 
ground for apprehension that fair trial cxniiot he had and therefore n 
transfer should be directed — 8 C W \ here in a summons case 

the Magistrate had issued a wirraiit without am apparent reason and 
thef^e was reason to believe that m other proceedings connected with 
tlie case the Alxgistnte had formed an opinion unfavourable to the 
accused there ought to be *1 transfer of the case — 18 C\L 247 Mhere 
It appeared that during the course of an incpiirv prehminari to com- 
mitment some entries m the ordersliect were not made bv the Magistrate 
daili as required bj the rules of the High Court, and certain orders 
were not recorded either on the particular dai or possibli even rn 
the following dav, and m one instance the Magistrate did not record 
the order with reference to the order of the proceedings before him 
and it further appeared that the Magistrate even after the receipt of 
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iblc of explanation and rna3 ha\e happened utthout (tny jcal hia^ m 
till mind of the JlaRibtratc — 2 '\\ojrG78, IS C VL 247, 21 C \L 1^5, 
2'^ CAL 727 2S CAL 709, 23 CAL 297, M C\L 1183, 19 \LL %, 
27 IlOM 179 1 P L T 522 , 20 Cr L J 5G6 (PAT), 15 C P L P 
102 The grounds of transfer need not show actual hias, hut it 
sufhcicnt if there arc grounds allcptd for su«;pecting hns Put if fal'C 
cliarRCs of hriherc and torniption arc tiumpcd up ngainst tlie "Mn"!' 
tratc no transfer will he ordered, eaeii when there are sufTicicnt Krouii'I' 
lor suspcttinR hias — 2 I< B Jl 22t) 

AlthmiRh each of the eirtumvtauces aliened ma\ not bo h\ itself 
suflidcnt to show that thcic was bias on the pirt of the Magistrate, a 
transfir would ueacrtlieless he justified where haMiin regard to all tie 
circunistaiKcs t iheii together the at<u*>ed might not niinasonahl', 
apfrehend that he would not hate a fair trial— 0 CBN CIO, 1 1’ 
L T 672 1 P L i 522 

h »»/ ojirnion »*n the — \ Magistritt w lio has alroadt 

lorimd a dciidid opinion nftoiit tlic i.ise liloie liim and has expressul 
a strong opinion as to the guilt of thi aciusid is priduded from trMUC 
the < ISC and a transfer ought to hi diriitid — II) BOM L II 201 1- 
\L!i 612 7 \ I. J 20 ( \L b>7 IK (. \], 217 hC B N 611. 

1 C B N 27h, 20 tr L J 566 <P\1), 23 Cr L J 

16'* () IlOM I. II f«76 U< trills an ordered to Ik hold ht niiotlur 
Miigistrati on this ground — 20 M \l) I^h 7 t J 210 H C 1* 1 
) 

hfirfi*i"n '/ 0/0/ I »n in i t t tuunfti .tnr — \ Judge * 

not (lisr|iiiilifi<<l from trMiig a ciis» of rioliug nunh hicansi ho hn. 
(Ik (1k1 a (siiint« r 1 isc of noting and ixprossol an ojiiiiion But tl 
Jik'c.* 'houli! Ih iiinlul to <1 nfine liiliisilf m tin trial to tlio i M(I( m s' 
Ik fun him and •>lioul<l not lit Ills iiiiiid li lutluiniid h\ th< « M<I( n<s 
^l\.u >11 till forinir ms. — } t B N J 2 o ‘si, aho ID CM. *^>1 
Jii'g*' an irisumid to Im ii). right liitn who will a|i|iri>a(h rnili (>•' 
in *u till ]> out of t II w III ihnt I isf ul ini am] not |ii noit thi ir iiiio'h 
to I « xlfK t« <1 in am was l\ Miistliing that has g<oi> in fnri that <>>'< 

Tl « ri < r< fut that th> Jii l^i in n forim r imM ■ i dm^ arising out <1 
a I • out. r r js. to tin ook now roitiing Ik fori him 'ms i xpn "od r« rtAiri 
VM^i iijKoi til iSKhliis in tl . foriiH r t i<.« as to whuli of tin two 
vrro'is i, i.rriit is i oi a riusonath ground <t np] n hi nsioti tl 

t}.aio« 4 -dwini ‘lasraiair trial — I I* I. I ti'i |iitiri*torli^' 

• 1 I ar t c f ll »• Ma*.(«tr*t. i« m t to lo int. rn I from o]iiiiiiiiis f. rr 1 
« J ru !rt pi li'ialls rK.fdcl, itlirwiit a Magistrutr wool 1 
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(lisposnig of one of two counter cases be disqualified from trsing the 
other — 1 S L R 37 C BOM L R 1092 But wlieii m a cast and 
a counter case, the "Magistrate m discliarging the accused in one case 
a strong opinion on the guilt of the accused in the other 
tase a transfer of tlie case p'^nding will he directed — 30 JIAD 2^3 
M 1 ere in a proceeding under Set 1 10 it appeared that the Alagistrate 
Inu expressed Ins opinion in a sen strong language against the peti- 
ticner in a connected ca«e a transfer sliould lie directed — 1916 P L R 
78 

liisi I'cti'in ly — Tlie inspection of a localits hi the 

Alagistrate acting fuirli and )udiriou->lr during the inspection is not 
onl\ not illegal hnt is under lertaiii tirciimstances proper for the right 
understanding of tlio evidence The Alagistrate does not constitute 
himself u witness h\ i mere local inspettioii and such inspection is no 
giound for transferring the tase— 1901 P L R 89 1901 P R 13 
Bhi it the Alagistrate goes to iiis| cct the lotalits accomiianiea w itli one 
pnr*i leg a partis ui of tlie t implainaiit) the action of tlie Alagistrate 
js improper and n sufiicient ground for transferring the case— -1901 
1* L n 10" 12 C \\ \ 7J*< It IS not onh not ohjoctionnhle 

lint in mam ewes liiglih adiwihle that » Magistrate trsing a criminal 
( we should himself ins|)cct the scone of occurrence in order to under 
stniid fiilh the bearing of thco\iden<c guen in Court But if ho does 
so he sliould he careful not to allow am person on either side to 
»ai amtliing to him which iniglit prejudice his mind one was or 
nuothsr If the Alagistrate go<-s out of hw was in making a local 
inspection and makes the inspection without notice to several of the 
art wid and in their afscnce the accused niai veri nglitli appl 3 
for ti iiisfer under this seetn n — 21 Cr I J 16G b Q L J 
lb \I L 302 JO C \I I7G ^ee also notes under sec >.>C under heading 
‘ I oral uwjicction 

1/ loi^trtilr { fn j a ntfiiejij in the rciir — Hie fact that tlie AIngis 
tra*e mas le a witness in the ta«o for the defsnee is a ground of 
transfer 1 ut in appls ing to the High Court for transfer on that ground, 
it must he shown that the Magistrate will l<e a nfrfx*>ry and essential 
witness for the defence — 19 Cr L J 632 (C\Id AMien in a criminal 
case the eiidenee of the Alagistrate is found neeessars hv the defence, 
^t w proper that the rase should l>e transferred to another Alagistrate 
— 20 ALL 'klo In 17 A A\ Js 17, it has licen held that the mere fact 
that a Alagistrate in wlio e Court a ca«e is pending mas l>e sumnimied 
a< a witni's for the defence is not of itself a ground for the transfer 
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VEE ^OT GROUNDS 01' HUNSILE —0) Mirnt of 
ttmpcr anti discretion on the part of the Atapistrate m dealiiip with 
tlie petitioners written statement and failure to give satisfactori 
c^p’aiiatioii to the High Court are not, hi thcmselics sufficient groumli 
for granting an .ipphcition for transfer — 2 It oS 

(2) The mere fact tliat the coniplaimnt is a man of importance 
ill the place whore the trial 12 . held is not siifTicient to justifi a transfer 
t) another place— Ilataiilal 171 

(1) A hum fi<lc mistahe of Hw is not i ground of transfer Tims 
111 a case under sec 0''0 1 P C the Mngistnte should at once gm 
the aicustd in oiiportumts to tross txainiuo the prosetiition witnesses 
jf iK so dtsircs e\eu though the ihurge mas not ! c* framed hut 1 
refi s il to giio sufli opportumts when the "Magistrate acts hand fhle 
uni\r n mist iken Mtw of the law, is not a giMid ground for tntisfi rriiis 
tlic e iso— M C M 2s 81*^ also the mere fact tint a trial Court 
Ills rommittcd an error of jmlgment lit admitting an tvidciicc is no 
gro ind of transferring a ensi from sudi Court — 20 Cr I> J COO fl’ \T1 
So also errors of judgment eg refusing to summon a prosecution 
wit'uss for <ross examination insisting on his hotiig siimnioiuil a' a 
uitm s for the jUfciuc distllowiiig oljeetious ns to tlio fitness of a 

I ir nil to Sine as assc sor and |Hrmitting the prospeiition to iMiimti 
m-diuf a witncsx on the suhstnntui rise of the jirosecntinn after the 
dcf'iin has dtsclo id its mse in the erossHxainirintion of the witiu'-oi, 
an insunKisnt hs tlumsiUis to justifs a transfer of the < i«is— t P h 
1 2 

(M 111 fut tint til Ma^istrali Ins nliasid tlit acnisodon IJil 
aim thus shown a tindiurs to tri it tlu iuuisul with umlne liniinn 

II I it a (.round if irmsfir — 22 IM)M *H • 

Ci) Til II. ri rifusal hi tlu MiiListruti to allow tin iumim.I t) 
iroo.satuiu tl. ( onipl Mil tnt is 11 it a grounil of traiisf* r tNimialli 
wl 11 ill r» • I i» r« iilixl n uri iMlintmd stiiu — II'IT P M It -’■> 

IM Til fart that the Mn(,istrnt< reiximl tin ion]|iIaint at a 
I or in tl oiiimig and tssii I wnmnt fi rt^w ith or thi fail tlit 
ll « r« <» r»h d stall n * Pits nf null on of tlu nirti'id pi r»"ni 

O' tl. (art that the ronij Iniiiniit «ii I tl « niiiM I nri IkiiIi a<t|tiaii>ti I 

» it‘ tl • ^ta,Ms^rat^ »• I > »• iri tin ev (,• ts in lu al I . I|> from * «rh is n t 

a s i" nri t 'Ut 1 f' r t ran. ft r— PUT P \\ It 11 

i"| Wfeji • ra.e IT all tri t I t! ( nrt <111 awarl »snts 

at ,rt I e, I s.| ,cr !• tl n f . I r I • r Bj I tl | n mu . f «ii 1 « r I f 

<*' »ag»ir«’aj»f's!«*»|»h' srir>ri]i!i.)iitl jart*' 
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tlif Maci'-tratc mul is not a ralid cmnnil for tlio transfer of tlie rase *o 
nnotlicr Mncistrntc — 2 I* \t \\ 218 

(8) Wlieii tlio District Mncistrate ircin;; asked l>r the Court refuses 
to produce the papers called for l»\ tlie defence, on tli« croiind that some 
arc missinp: and others are esiiifidelitial it niinot lie ssid that ifie trial 
Court entertains nns hias ii;;aii)st the nreii*ed or tliat tlie nccll^^d should 
rcasonabh apprcliend am such Imis — 2(1 Cr h J (j(f) (I* \T) 

Onns of proiiiMj qruunih of tmiif/er — ^\llOn nil application for 
transfer is objected to hi the nmised the pro'ccntioii must lirmc for- 
nard the rers l>ost cndeiice to proto tlmt a fair trial ennnot he held 
III the district in nliieli the cast iv ordiiianh triable — C CVD dOl 
CIALSE (b) — ‘since the Cmle aIIoms ni>penK and rctisioii appli* 
cations from convictions ami sime the terdat of the jtirt is not >n 
a\l cases fini\ \\ie HijiVi Court is to n lase to tiscU 

on the (troiind of am difhciiit r|iicstioii of Inu arisnitF m the case If 
the I<ooor Court errs in ans point of latt it can be set rielit after* 
wards hv the HirIi Court m appeal or revision ‘see 15 \\ R 60 (per 
Phear J ) 

CLVUSE (d) — COW EMINCF or PMtTIFS —When all the 
acts oonstitutinR the offence took place in Ronibat bu( the cnrnpfamant 
chose to lodge ins complaint m the llatnagiri Sessions Court and the 
atcased also wished to be tried there, the Hich Court ordJi'ed the trial 
to proceed before the Sessions Judge of 'Ratnaciri— 2'B0^I L 
In transferring a case no comideration slioidd )*e hdd to tli^ fact that 
bs the transfer to a particular district tlie acdiswl itill hasO'the benefit 
of a trial br a jiirs where presionsh he had jione The real cjiiestioh 
is that of comenience of parties — 8 C I< f The coutenicnce 

defence witnesses when ther are niiroeroni 'siU ontweigh the' con- 
venience of the prosecution witnesses especialii 'whenlhex are few, end 
a transfer will be directed to suit the Wnspinence-i^lf thif fotmef— 
Ratanlal 1)27 • , i ^ 

CLAUSE (e) —“Expedient fot ends of —(1) When *a 

'^^aglstrate who had seizin of the cate did not khow* English and there 
was a large amount of evideiito^ oral .arid dot4imeiHai*3'/uiv Enfelishjlin 
tho case, a transfer was neceiisars in the interests lofT Justice— 16 Cr- 
L J 73 (ALL ) But the fact that the Magisti'ate^tt-asndt welf versed 
in Telegu and! Sanskrit in whicli & hooki produced ml evidence svaS writ- 
ten IS not •a ground 'of /transfer,' because it is'li dlfficuItV winch is if 
common occurrence — (1911) 2 MI o ’s "sl' » ') 

71 
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(J) A\ licro tlic case « is rcHttnp to a oinsque l)otMc(?ii Hiiulus and 
"M inoincdans, it is desirable tint tlie case sbcfuld be tried In tlic District 
ATncistrato or some otlicr Dnropenn AfaKistrito — 1915 P II 1 

(1) Uniicccssnrs dclas in tbe disposal of a pett^ case is i cond 
t^rniind for tniisfci — 2 INoir 679, 12 \ L T 262,8 "M L T 222 
(l)^Tlio fact tint tlic accused is an xoqtnnitince of tlu "Macis 
trite, and tint it would lie in tbe interests of justice if the trial were 
field be i stringer JIiRistrate nlio Knew iintbini; about eitlier jnrtc 
Is not i (•round of transfer — 16 \ L .1 100 

ClAU'sK (i) — ‘‘ 7 rooi »i rnmnial i omf suhnnlifinti f'> 
cn(//ioMD/ — The IIicli Court lias no jnnsdirtioii to direct tlic tninfir 
of 1 else from a Court not snbordiinte to its jurisdiction ‘sec lts> 
docs not empower sucli a trinsfer Tims tbe Hicb Court at Miulrns 
Ins no power to transfer « ( ise from tbe Court of the Prosidcnc' 
AIncistruto of Pomlni to tbe Court of tbe Prcsidcnei Afncistrnte at 
Aladras — .10 AI VD SI”) 

Tlie Courts of the Distric t MoKistrato and Sessions Ju3ce of niiti;.ii 
loro arc subordinate to tbe High Court of Mudris and tbe HikIi Cmi'** 
1 ui triiisfcr the insos pendiHK before tbos* Coiiits — 9 M tD TIO Tl *' 
I’cnm Sessums Court uiul tbe Court of tbe Cuntonmeut AftiKistratt nt 
‘si i iimlrnb id are subject to tilt Ibuiilmc Hifib Court and tin Iliyh f-*’'*^* 
<aii tniisfir anj case jundini; l<for» tliosi ('onrts to iin' otbir Court 
of equal or supi nor juri'dii tion — 10 IlOM 271,9 POM 911 

TO AMI\T COl in, MW IW IIUNmi'llHH) —Tie 

transfer must b< from one Court to oii» f/icr ( our/ riierefore tbo 
Court cannot transfer a casp from tlu file of one Presidency Mni’istrat*' 
to nnotlier l»ot!i Ikiiir Aliij^islrnte s pre sitin]}; mir tbe mmr Court — H 

AI L J 99 In tj A| \T> 71*1 luiweier tin limb Court transferred 

» (as< from the fd< eif the C tin f I’rcsule ih y Mimistrate to tie fib t 
mother Presidency Magistrate 

Tie transfer must Im te> n (euirt eif re pt; r/ni/ authority an 1 ' t 
eejtial e)f superior jurisdirtioii \Mie re tbe Illfc,b Ceilirt elireitid tie 
Dietrict MaKistrate tei transfer a ease (einiler Sre IflT) to mi'tl**’ 
Mi^ietratr, and tb'” Di«triet >la{,istrAle transferred tie (a*» to 
srfonl eUes M»K'*tr*le lie transfer was ilh (,ul lKeao»« tlo sosi i I 
( I Alapietratr « as ti t es n j • te nt to liar the ra«e inidi r ‘se e I" . 

I al')l«<au>e> leseae if irifi fie r jiiriselie t loii to tlo Di'lri' t M*i '* 
trale— 97 MI. 2’» Tie trai*frr sleidl |nsr iK-e n fiiaile le» a I"'* 
C*.s4 Maro'ratr »« in .'I MI. IM 
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In «elottiii^ a Couit to mIikIi the else is to be traiisfei red re^ird 
jiiiist bo had to the f;ra\itA of the offciKi \\heie i case under Set 
Jll 1 r C was tr iiisferrttl fiom the Court ot a Joint "Mapistratt to 
tint of m Honoran 'MaKistrite with first class powers, wliert the case 
rtinained pending foi four months, it was held tint the case, being oi 
a serious nature ouglit to ha\e been transfirrcd to the Court of bessioii 
or to the Court of a more esptncnced Alagistrite — 16 A 1, J J94 
I'oitfi «</ (he ( DUit (u iiAicA atsc is tnu\*lened — Sto 19 ALL 
’4‘) cited undei sec 192, under heading ‘ ti in^fn hi/ High (ouif' 
Stt aKo 1917 I* R JO 

SsLBSKCTlON (J) — 4 i> utu infeu ifeit — OrdinariU, the onh 
persons wlio are recognised In the Code is putios to a criminal ca^e 
are the persons who haie the right to control tlie proceedings, these 
,irc the Crown, tlit accused »nd parties tiigiiged m coiuliuting certim 
proceedings within the meTiiing ol tins (<h1c The Code does not 
recoemse a juimle fiitneriitoi wlio is a compl iinaiit as a parts to 
the else and lie tonscqueiitlj is not competent to apph lor a trinsfer 
M a parts interested— 4 P L J OoC 

\ person illeging himself to be the coniplaiiiiiit hut who in fact 
IS not the conipl'iiiinnt tnd trom whose hands the pru-ecution has been 
tahcii aw as bs order of the Magistrate, is not n partj interested within 
tins nicaiittig of this sub section— 5 ROM I. 11 809 

&l B SFCriON (4) — Mode «>/ mol eny on opphrntion for i »«nj/cr 
— Vpptication for transfer should be made b\ motion supported tj 
uthdasit or affirmation and nnt bs letter addressed he tlie Sessions Judge 
ti the High Court— -1 C\L J19 S CAL 6$ 14 A \\ N HI Vpplir- 
Ttion loi transler sliould not Ik* made b\ the mere written statement 
prepared bs Counsel hut should l>c made bs ipphcation supported b^ 
nfiidaMt or b> a properls verified petition — 11 \ M N 17 

— Mlieii tlie transfer is asked for on the ground that tlie 
appellant wislied to call the Magistrate as a witness the application 
iinist lie supported lis in affidavit shoniiig that tlie evidence rec/uired 
from the Magistrate is relevant and materia! — C \ M N 257 

The Madras High Court bolds that an application for the transfer 
of a crwmwal case weswsed v> a ctHwvnal 

proceeding within the meaning of see 5 of the Indian 
Oaths \ct, and no oath can be administered to the 

wccuspil Therefore no affiilaTit can lie put in hr the accused person 
* If aiiv affidavit is put in it is a nullitv, and the accused cannot 
•convicted for aiiv fal^e statement contained therein — 1 Weir 17C Rut 
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(2) '\\ here the ca%e «as relatiilK to a mosque hotween Hindus aiul 
Jlanoinedans, it is desirable that the case should be tried bs the District 
iTaKistrate or some other Huropean '\faKistrate — 1915 P "W K 1 

(3) Unnecessars dela^ in the disposal of a pettj case is a good 
ground for transfer — 2 "Weir 679, 12 V L J 262, 8 I\r L T 222 

(4) ^ llie fact that .the accused is an acquaintance of the jVIagis 
trate, and that it nould be in the interests of justice if the trial nere 
held b) a stranger "Magistrate who knew nothing about either parts 
IS not a ground of transfer — 16 A L J 490 

CLA.USE (i) — “From n niminal Court suhoidmnte in iff 
auihoiity -—The High Court has no jurisdiction to direct the transfer 
of a case fioni a Court not snbordimte to its jurisdiction Sec ISi 
does not empower such a transfer Thus, the High Court at "Madras 
has no power to tiansfer a case from the Court of the Presidency 
Magistrate of Bombay to the Court of the Presidoncj Magistrate at 
"Madras— '10 JI\D 835 

The Courts of the District Magistrate and Sessions Judge of Baiiga 
lore are subordinate to the High Court of "Madras and the High Coii’’*' 
can transfer the cases pending before those Courts — 9 VD 336 Tlie 
Perim Sessions Court and the Court of the Cantonment ftfagistrate at 
Secundrabad are subject to the Bombas High Court, and the High Court 
can transfer anj case pending before those Courts to an> other Court 
of equal or superior jurisdiction — 16 IlOM 274 , 9 BOJI 333 

TO WHAT COURT, CASE MAY BE TRAXSrEURKD —The 
transfer must be from one Court to aiiothei Court Therefore the High 
Ccurt cannot transfer a case from the file of one Presidencs Magistrate 
to another, both being Magistrates presiding over the some Court — 13 
M L J 69 lu 35 JIAD 739 bowevei the High Court transferred 
a case from the file of the Chief Presidency Magistrate fo the file if 
another Presidency Magistrate 

The transfer must be to a Court of rompeient authority and of 
equal or superior jurisdiction Where the High Court directed the 
District Alagistrate to transfer a case (under Sec 107) to another 
"Magistrate, and the District Afagistrate transferred the case to t 
second class Magistrate, the transfer was illegal, because the Second 
Class Jfagtstrato was not competent to bear the case under Sec 10«, 
and also because he was of inferior jurisdiction to the District "Magi' 
trate — 37 ALL 20 Tlie transfer should have been made to a First 
Class 3Iagistrato ns in 2J \TjL 151 



Sec 526 ] Tilt CODE OF CR1MI^AL PROCtDURL. 


1123 


ill ‘■electing \ Couit to uliuli the ti'>t is to be traii'-terreil ug.ird 
jnu't be had to the gnMt> of the offence \\here a case iiiuler Set 
Jll J J* C was trauslerred from the Court of a Joint Magistrate ‘o 
that of an Honorarc Magistrite with first class powers, wJierc the casc 
icrnaiiied pending foi four niunths, it was held that the t ise, being ot 
a sfcrions nature, ought to ha\e I>ceii transferred to the Court of Session 
or lo the Court of a more esperieiiced Magistrate — 16 \ L J J94 
Poicer I'f the I outt to n/iieh tt (mn^fentil — See 19 ALL 
:?4') cited uiulei sec I9J, under heading ‘ JxiiKfei Inj High ( oint 
See al'O 191? P R JO 

sUB bh CTION (J) — 4 intt» mtemfeti — Ordin irdr, tlie onh 
persons who are recognised bt ilio Code is pirties to a irimiinl case 
are the poisons wliu Inse the right to control tlie proceedings these 
-«ire the Crown, the jctiistd and parties eng iged in conducting certi ii 
proceedings within the meaning ot tins (mle Tlie Code does not 
recognise a pmufe "iot who is ii coinpliiiiant as a p^-rts to 

the case, and he coiiseqiicnth is not competent to apple for a triiisfer 
os a parts interested — t P L J 6o6 

V person illegtiig himself to Ic the conijihinnit hut who in faej 
is not tlic complaiii'iut iiul (roiii whose hands the prosecution has hecn 
-tahen awa\ >» order of the Magistrate, is not a partj interested nitliin 
the meaning of this siit) section->0 L R SC9 

SI B Sf CTION (4) — l/w/c «/ mal hig an apjitiinfi m for fj«iis/e» 
— \pplicution for traiislcr should l>e made In motion supported ij 
afhdas it or ahirinatioii and not In letter addressed b\ the Sessions Judge 
tj the High Court— 1 CAL J19 8 CAL 6.J HAM N 134 Applic 
ation tni ir iiisfer should not be made hs the mere written stitement 
prepared bs Cmnistl hut should f>e made b\ application supported b^ 
iffidaMt or In a projnrls verified petition — 11 \ M \ 17 

iffahirit — When the transfer is asked for on the ground that the 
iijipellant wished to call the Alagistrate as a witness the application 
iiinst 1)0 supported h\ an affidasit showing that the esideiice recpiired 
from the Magistrate is relevant and material— C A M N 257 

The Madras High Court holds that an .ipphcation for the transfer 
of a (rimmal ense bs . the accused is a criminal 

proceeding within tlie meaning of sec 5 of the Indian 
Oiths Act, and no oath can be adeiinistered to the 

Mciu-ed Therefore no affidavit can l»e put in br the accused person 
* If am affidavit is put in it is a iiullits, and the accused cannot f>o 
•comictcd for am fal-^c statement contained tlurem— 1 Meir 170 But 
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in 3 LAH IG it has been held that the aflicla\it is not a nullitj , the 
proMsion 111 section 342 (4) tint no oath can lie adiiiiinstered to an 
ncciisccl has refeience onh to the statement inatle b\ him during lua 
esammation under that section it does not preclude him from making 
a'l ifhdavit in support of his application nndei sec 52G 

if by Disfiid — 'When an application 

for transfer is made on the gioiind of partialits of the ilagistrate before 
whom the case wus pending, it is higlih improper for tlie District Magis- 
trate to make an afTidai it swearing as to the impartiahti of tliat Magis 
trace — 2o BOJI 179 

SUB.Si:CTJOX (5) —COSTS — Mhei. tlie case is transferred rt 
the instance of the accused he will he ordered to pu all the complain- 
ant s costs iiKuried before the Magistiate from whose file the transfer 
was ordered —8 C "W X 5S9 In 8 C W N 75 the Ciowu bore all 
the CNpenses of the complainants witne-'es 

SUBSECTION (GA) — "Me base found section 526 somewiiat 
difhcult to deal w ith One class of opinions presses for greater safe- 
gu irds against friiolous, legations or dilaton apphcMtioiis for transfer 
Another class depiecatos am measmes which makes a transfer more 
diHicuU to obtain Me think it i» nnavoidahle to retain in the Code 
some prosihioa for the coinpulsors aUjouinment of a case when an iiiten 
tioii to apph for a transfer has been notified But we recognise tiist 
the provisions of the section, as thes stand, liase lent themseUes to 
gioss abuse, and, tlierefoie, «e feel that greater safeguards are 
necessars for these reasons in the first place, we maintain the 
piiiiciple of the new -sub section (6 A ) winch enables the Higli Court to 
award co'ts in dismissing an application Me have lov 2 ver, modified 
it to this extent, that it will enable the High Court in cases where 
it IS of opinion that the application was fri\olou-> or vexatious to award 
such amount bv wav of reasonable costs in the High Court and the 
Coi rt below as it thinks fit ” — ltct"nt of fhr Joint ( oinuiiitep (1922) 

SCB-SDCTION (8) — Under the old section, an application for 
adjournment had to ]>'> made before the tomineiitement of tlie lieanng 
— 29 CAL 211 , 8 C M N 77 , and tlierofoie an application for adiourii- 
ment made after the charge had beeii read and explained to the accused 
was not an application made ‘ before the commencement of the hearing 
and could not therefore be granted — 33 JIAD 701 The present section 
lavs down that ip case of an iiuiiiirv or trial the application mnj* h® 
made at anv tunc during its course, whoreis in case of appeal the 
api Ik - itioii must le nnde 1 efore the coi meiirenent of the licnring 
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( ouit, tr! rf) r, 1 U! t > fin — I iidcr tlip old ‘•return tluro nns 
ii viv \v> 'ftlwt.lwT llw v.?\s udjoum 

tilt trnl on nil njijilu itioij for **‘^)*****‘iinieiit In 15 CM. -J*"! 8 C 
X 77 , 2 ^^el^ G>'.5 W CVT. nml 1 s L 11 15 it wns hold tint 

tlic Tvordi of tills section ncri ol>li 2 atnr% oiid tlip Court w«' lioiiiid to 
ndjoiirn But in 1 ') 51 M) iTi b C* 5\ N 717 IK \ 1. J !1-J>am! 

51 C\L 715 It a IS licitl tint the Court ti is not lioniid to a" 

ac]]ournnient if tlicre «hs siiRiriont time Ictueoii tlic date of tin applic- 
ation for adjciinimciit id tin »lale fixeil for llte lieirin^ of tlic ca‘e, 
to line mured tlic Iliijh Court for triiisftr i nil to liaie nlvnintd its 
orders thereon 

The words ot tlit present s«l st< tioti it ne Ucii in uli more iiiiper.i- 
tir» h\ onittiii" iirt in win’s i huh <<4tirr«d at ei d <>1 tlic dd su>>- 
sectiuil and wlndi took n ' th* loii-e.it tlu. word sliill flic foiiif 
Cop/i«nffee ic mirks Onr unnidmint nrorules for r roiiii uhory 
adjoiirnnicnt U iii\ stage ol th< » i'* e\«c| v that i ^e*sioiis Court niAt 
refuse to fldjnurn (siih set ti >» *•> when it is of ojiimon tli it the npplii 
atioii has heeii unre isim ibK dclixcd 

The postponeiiHiu should ht tor t reason ihic time to allow the pirtx 
to iiicte the High C lurt for transfer \ postponitment for too short a 
tine is u e'es — 10 5i\I) 57> 5ii adjonrninciit for si\ dns is not 
a rtisonaie tiiiu i tliiii kIikIi t> mote tlie High Court — 2 5\eir G'sO 
Mnij}%t}iitr j I c III II mill the <««e o/tci iitiir uj / life for Irfinsfti 
— 5tlicii an appltc It on was made under this siili-sectioti and tlie 
^lagistrate witl nut iia*sins ana nrilers tliercmi proceeded w ith the ca«o, 
anu ixen tliongii i tilegram to thetHect tint n rnle iimi In the High 
Court stjs ing pro. ecdmg h is • i n issued w is shown to the Magistrate 
he e^amiued s,nie in re witnesses lor the prosecution aim cciiiniittcd 
the accused it was lield that the action on the pirt ot the Magistritc 
was enough to show a hias and <<mser|ueiitlx a transter was nece«sarx 

— 1. C 55 N iO: j C 55 N lift 2 ( W N 49>s 10 C \\ \ 

1031 It the C I ur. entertaii s iii\ doubt iIhiiU the trutli of the tele- 
grrm it sj ould luixo sitisfied it»elf hs telegnphing to the Hegistrar 
•of the High Court — j C 55 N ll‘l 2 C 55 N 4 f)s 55 here upon 
tlic 55ig5i Court liaxing issued a ride siaxing Inrther proceedings the 
petitioner 'ont a telegram which was lud hefore the trxing 5Ingistrate, 
but tlic petitioner liaving failed to appear on the date prei loush fised, 
the 5Iagistratc i 'ii-'d a warrant upon the petilioiier it was held that 

the sending of the telegrim did not in anx xx ix ah oixe tie cl ligation 

of the petitioner to appear lefcre the Court on the date fisod and 
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tlie issue of the Min mt upon the petitioner nas no ciound for transfer 
of die case— 17 C "VI Ts 536 

Alheie the Higli Comt granted a transfer on tli'* 26th and on 
the 27th a telegram to that eflect nas slionn to the "Magistrate md 
the Magistrate adiourned proceedings till the 30th so tliit the order f 
the High Court might reich him, ind on the 30tli the Afagistiate pro 
ceeded mth the case and convicted the accused iiul on tlie 31st the 
order of the High Court i cached the "Magistrate it nas held that 
the ^Magistrate’s iction though not illegal was indiscreet in is much 
IS lie did not wiit snfRcieiitls for the order of the High Court to reich 
him — Hitanlal 46 


SUU SECTION (9) — ^Under tlu« suh section the Sessions Conit 
m'ai refuse to adiourn when it is of opinion thit the ipplication 
heen unrcasonalh delayed The reason is tint “the cileiidars of 
Sessions Courts invohmg the convenience of jurors asse sors md 
parties ire pecnlnrh Inlde to he upset In the postponement of cases 
— ^^atcnifni of 01 }crf nv<l (19141 

526*Ai (11 11 he/r onir nrr^on suh ret to the '\iiuil 
Disriolnie \rf oi io fhr Ai-77}}/ Art or 
f“r for tml to itself to the .4/j Force 7? nrcu^erl of onij 

m C“rt^in rises oiftiicc <<vch nt }•< tefencd to i/J tjroii^o 

(a) to 'teefjon 41 of the 4>mi/ 4<'f the Idiorote Geunnl tlioll 
if 10 iy\structe(! hy the competent oiithoritu, apply to the 
High Court foi the rommiftol o) tianifei of the raic to flat 
High Comt and theieupon the High Court ihall oidei that 
the case he covnmftid foi triuj to or he fyanifcucd fn ificlf 
and iludl thereafter proceed to ft 7/ the caie hy jwy 

(2) The (roicrni)! Geneiid in Coiinci? tiinv hy noticed 
tynn in lh( Gn cite of Tnd/n dedarc ong officei in he the coin 
pelenf a)ithonfy fnr the purpoic of muinf/ luit) uchnm iritdii 
luh-sertion ( 1 ) in icgnid to any elm’s of cme ipecified iv the 
1 ) 0*1 ficdf ion 

This section has heen added hi tl e Criminal Law Amei dniPiit \ct 
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notification in tlii rxi/ette of Tndu 
ilncct tlip tl msfpi nf nn miticul'i* 
“ *" cisp oi » 7 ipr d fiiiiii oiip TTipf' 

f omt In niottipi High fomt oi fiom 
in\ Cniiuinl rmut suImimIiii dt tn oiip High Ponif lo n" 


Power nf Goierni 
Oenenl iii fonici! ( 
transfer friiniiial case 
ami nppciN 
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('niniii.tl ('oint nf <» jini'<lit (ton '‘iil)* 

okIumIo l‘» aimtlirr Hirl' it anpo ir** (o liitii 

til it ‘•iifli ir.in>‘f«’T «ill pMiiiinto (III* <*ihIh ol jii>.ti(o. or I*mm 1 
to tlio ^rfiirnil < oiurnirtm* of iMrlKo oi « t(im*'*i*' 

(J) Tlio (’oiin to uJmli -tn Ii t.i-o ot n* tr.ui'- 

forioil '•liall ilfil with (1 h* •filin' .n** if it li nl hren ontrinnlls 
ni'diiitiMl in nr j»n'*H‘!itiM! to. «.iu h ( omt 

7iir nnri! ' rrimiiinl It non Ih rti omitlrtl fri'tii t)it« 

528. (It 1/1*/ **nni* Juilijt iiitiif trifliilnitr iiin/ io<r 

s .IihI^p rtii\ fritiit or nr<iH tttn/ rntr irhnli In ha* 
fi'O' from » . i . . . 

\»ovttnt Sf s » 1 o II ‘ »*•!•’* our III tint/ 

Jiiilt/t •ahitnlltiiltt til lilfll 
A li\ ( III' t I'd Nii)t iH \ M itt I)i»t I ( t M i('iw 

Di'tnrt or Niitw ,11 Si|l> it Mairi'tmir ini\ 

iliriMotinl Mici'tntr . , , .« 

tlln^ «itli(ir.i« nr refrr "H'Hlriw iii\ * i*o from or rpnll ntiv 
t iM whnli In* hi- mull' nvm to aii.\ 
Ma;;i-trato -uhoichnitr to him iiul mu imitiiii' iiitii oi ti,\ 
-ui'h him-iJ/ oj join it for im/iuj t oj tinj to am othi'j 
‘‘tirh M iiri-ti'ito lompotint to iiu|nit«‘ into m ir\ tho - mu' 

( li Till tail il (loM'tniiu'Mi mu mthonro tlin l)i-ttiit 

D.-’ln" tlSc-Tm'r'to' -'l''Sl-l'rile lo «lll.clr.i« 

iiiliilroi (las-c- of ito -nhot cllinti* to him oillici 

< T-l*- 

-lu' li < 1 1 - r- of ca-o-a- hi* think- piopiu m jnituulii ili— o- 
of < l-l‘- 

(4t 1 ;h/ Mdi/i'flriili imiif rmtl/ tiiu/ ifu* iintih iiitr In/ 

htm limit r '< i^’l (f tiny titlnr \/tii/i -•/ rntt timl 

intii/ imjinri iiitii nr In/ *iii h iim hiintilf 

<■)> \ M.i;ri-trat<> in ikiii^ an oi<|i*i uiulii tin- -cction 

-hill jeioiil in wiitin«rhi- na-oii- foi iiuikiiifr the -ami' 

(<)) Tlip li* 1(1 nl » \illi«rp Tiiuh'i till* 1/of/rov f illnt/t- 
jinhii lici/ulntinu lsH» o» tlio Marlra- A'llhure-Jtohcp 
Herniation ISJl i- i Af.|o|vtiate toi the pui'jio-e- of this 
«eriion 

CHVNGE — Sijli-settioiis (1» and (1) liuo lieon nciih ndcltd, and 
-111 -cftion (6) Ills lioen sh^litis amended 

Sl'B SFCTION (1) — ‘ In order to f.itilitate arrancoiiiciits for the 
di-po-al of sessions hiisiiiess it i- proposed to emponor So—ion- Judgei 
to uithdraw or recall ca»e- from the files of As-istant ‘-C'Sions Judges 
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Tills question cloes not arise in the case of appeals as tlie> are heard by 
Sessions oi Additional Sessions Judges ” Stdirment of Ohjecti and 
Iteawns (1921) 

SUB-SUCTION (2) — ])t^t$ni T/fn/iiOrtfe and Suhchiiuonnl Vngn- 
tmte — Under tins section, the District Alagistrate and the sub- 
diviiional 'Magistrate within his sub-division has coordinate jurisdic- 
tion llie District Slagistiate cannot i-et aside a transfer made bj the 
Sul)-di\isioiial Magistrate, for that would he Mrtuallj entertaining an 
appeal against an order of the suhdirisional Magistrate passed under 
thia section He can take action under see 435 or 438, or can with- 
draw the case to his file and tiansfcr it to some other Magistrate — 22 
BO'iI 519, 26 JfAD 130 Magistrates of co ordinate jurisdiction should 
not interfere witli each others junsdictioii M'liero a Slagistrate acts 
on nii own initiative in transferring a Criminal case, his order is not 
vitiated hs the fact that that another Magistiate of co ordinate author- 
it\ has refused it JJut if lie examines the reasons gnen In the latter 
and finds them to be wrong, that is interfering hj was of appeal and 
the new order passed b\ such Jlagistrate is not sustainable in law — 5 
L W 37J But in 1 1 MAD it Ims been lield that a Magistrate 
subordinate to tiie subdivisioual Magistrate is al>^o subordinate to the 
District Jfogistrate witlnn the in^aniiiij of this section, and the District 
Magistiate can interfere with nn order of transfer made hj the sub- 
divisional Magistrate 

Lhirf Pie^tdrtK \j M(uji<;fiafi — llie Chief Presulencj ^lagistrate 
lias under tins section power to withdraw any case from one ot 
the junior I’lcsidcncv 'Magistrates and refer it for enquiry or trial 
an\ otliei M igistrate — 1 BOM L R 387 

C\SES CVX BP TRANSrDRRDD —Tins section is 

apflicable to (1) proceedings under Chapter VIII — S CAL 851, (2) 
proceedings iiiidor Chapter Xll — 22 CVL 808, 2 C L J 611, 5 C 
M’. ^ C8G, 2 I’ L T 186 and to (.1) proceedings undei sec 488 — 
I90 j I* IJ o 

The term case ’ includes a pioceediiig upon a complnmt as soon 
IS t'lc complaint Ins l>ccn rcccned hi the JIagistratc wlio takes cogniz- 
iiite Of the olfoiire cnnqdained of \ case can be transfcired even 
lufort till Miigi'>trat( decides to issue piocess against tlic accused — 

7 N T- n ')7 

C\8i: C\N BL niWSrnilRED — (l) a case mav Ic 

transfirnil as soon iis tin tonipliiiit is filed mid the IMngistratc take* 
co^iiiz IK* of tin < is( and Ixfore ho issues process \ poison who 
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apprelteiids tliat n complaint made against linn mil not be impnrtialh 
tritd bs tbe Magistrate is entitled to base tlio case transferred e\en 
before issue of am process against liim — 7 N L II 0" Hut wlien 
a complaint bas been dismissed In a Jlogistrate under Set 20 1 and tbe 
Sessions Judge bas directed fnrtlier inquiry into the case, the District 
^lagistrate cannot transfer tbe i.isc from tlio file of tliat Jlagistrate to 
anj other Magistrate — 11 C W N .310 (2) \ case cannot bei 

traiisfcrred at a scrj late stage of tlie trial, nbcii the prosccntioim 
eiiJencc has been taken and .ill that remains to lie done is to pas-, an] 
order of commitment or discharge — 2 Mcir COl (3) A District 'Magis- 

trate ought not to transfer a c.»so pending before a subordiinte Alagis- 
trato after the whole of the prosecution tsidence bas been taken and 
tbe Jlagistrnte has cxpressni an opiiiioit that tbe OMdome for tbe pios- 
eciition IS not siifTKicnt to support the clnrgo — 11 M R 12 (4) V 

case which has been dispovoil of b\ a <onij>etent .lutborits, t iniiot be 
witlidrawii bj the District Magistrate to his file tinder this section— 17 
C M N 431 Hut w here SCI eral persons wort cJiarged before the police 
vitli noting and onh one of them was sent up In the police for trial 
and was comicted, whoreiipoii the complauiaut asked the Afngistrate to 
ibsi e process against the other persons but tbe Magistrate refused, and 
the District Magistrate thereupon withdrew the case to his own Hie, it 
wn‘ held that the District Magistrate had ample jurisdiction to do so, 
the refusal of the subordinate Magistrate to issue process against the 
other iccused did not dispose of the case Hinlh, but the ease was still 
pending before the subordinate Magistrate — 5 C M N 483 (5) 

M 1 ere tlie records tif a case base been sent to a Head Assist int Magis 
trate under Sti 110 for tnli'iiueineiit ot punishment the tase can be 
sal dl\ transferred at that st^gc hs the District Magistrate to a Joint 
Alagistnto — 2 Meir COO 

fi> irhijin frurt miii/ he tnin%feitpil — The District Alagistrate after 
withdrawing i case can reler it to am subordinate Magistrate \n 
\dditional District Magistrate is now subordiinte to the District Magis- 
trate under the express protisioii of Section 10 (3) and the latter can 
transfer cases to the former Tin contrars ruling in 31 CVL 018 s 
no longer good hw W hen a Afagistrate is g.aretted to the office of tlie 
Chairman of the Alnnicipal Hoard and takes charge of that office, he is 
therein dnested of Ins office as Mo'ji^frote He ceases to he subord- 
inate to the District Magistrate and the latter cannot transfer an\ 
Criminnl case to him for trial — 36 VLL 513 Aforeoser, the case must 
be transferred to a Magistrate competent to trj the case A District 
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IMagi-etrate cannot transfer a case niidei Sec 107 to a second class 
Slagistrate — 37 ALL 20 or to a "Magistrate wlio lias no loral jurisdic- 
tion over the matter — U M\l) 246 

GROUNDS or TR VXSl Jill — The District Magistrate’s powers 
under this section are lerj iiule niid undefined, and lie should exercise 
the powers with due discretion .iiid for realh good reasons — 189^ P R 
13, 20 Cr. L J 402 

\\ hen poisonal allegations , ire made against a "tfagistrate as grounds 
ot transfer, the District Slagistrate must require strict proof of the 
allegitions — Ratanlal 5D0 To moce a 'case fioni one Jfagistrate to 
another on grounds personal to such ^Magistrate is tantamount to a 
sev"ie oensme on such officer and the serj clearest grounds must e^ist 
before a transfer can be allowed — 0 B 11 C R 69, and iworeoscr 
the Magistrate must be given an opportumt' of answering the allega 
tioiis made against him hr the applicant — 5 BO"'! L R 28 

"Wlicro a Magistrate in the cour'^e of an miestigation held a pro^ 
longed iiifjiiirs dming which he mode a numher of notes, and collected 
a Itigo amount ot infoimation which h\ reason of the wav in which 
it was acquired ho could not pioperh or legalls consider m arnvins 
at a judicial detenmnatton, md the notes made bv the "Magistrate were 
of such a nature that he ought to be e\amined as a witness in lespect 
thereto, it was held that m such a case the "Magistrate ought not kO 
tr\ tlie case, but that it must bo transferred to some otlier Magistrate 
—21 CAL 920, 20 B’" R 76 The fact that a Magistrate before whom 
a c'lsc IS pending is also the Treisurs officoi and has vor\ little tine 
at hi*k disposal h% sirtue of Ins duties -xs a TlO‘lsur^ officer is imt i 
sufTiriont ground for directing a transfer of a case fiom his Court — 20 
Cr L J 102 (PAT) Bliere a Magistrate tried and convicted su 
accused in a case and e\pi essed opinion th it the e\ idence of the accused 
was not behoahle, it was held that the expicssed opinion in itself w 
no gtound for a transfer of aiiotliei lase against tlie same accused hi 
i different coniplaiiiant niidor a diffeicnt stt of faits- — 4 P L B 21 
Ilic fact th it the trial of a c isc before a "Nfagistrate extended foi 
long time (o g 1 iiioiitlis) is not a tital giound for withdrawing the 
case from the file of the "Magistiate -^19 Cr L J 119 (PAT) 

]!rrnjihiin rciMoni — It is liighU inexpedient to transfer a ta‘-e 
from 01)0 9f.igistnite to anotJur nithoiit refolding rcisons — •Ratanl'l 
yi'l \ii order of tnuisfir of i (riniiiial cn e cien for the oud- ^ 
jiisiKH must he foi n curded ri isoii- — lb Ci L J (jiG ftf \D ) , hut '» 
fsi'uro to no'rd n i‘‘Oii> will not iitiitr tlie piocitiliiigs uiilc" it hi*' 
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prejudiced tlio aetuRed — U C\L 918 AMier“ h\ iirtiie of i Goiern- 
mont order tlie District ‘MaRistratc bad been directed to withdraw all 
tnses in winch eoinplaints Ind been made acamst a police officer, the 
omission to record reasons therefor was a mere irregularits end did not 
Mt’ate the subsequent proceedings — 23 MX 421 

NOTICE — An order of transfer ought not to be made rr porfe i f . 
on the allegations of the conipHinant or accused onh and without 
giMiig notice to the opposite parts — nitniilil 460 Ilstanlal 471, 
Hannlal Coj llatsnlal 877, -»l ROM L R 276, 39 Af L J 714 
Mlere a case is transfeircd to 'inotlier Afagistrate notice of transfer 
should be gnen to the compl ini'iiit as well is to the accused — 3 AIX 
740 ft CM. 10 1 7C A\ \ 114 22 ROM MO 1902 T» II 28 II 
C P li R 100 I R H (1807—1001) »92 Vlthougb the section docs 
not proside for the gniug •>! a nonce to the ojiposite parts still on 
gci cnl priiK iple nctice 'hoidd lie cir-»n to the parts offected before m 
•ord''r for transfer IS made — 7C M \ 114 \\ here a transfer is made 

at a 1 sto stage of the trial <• o sslien all the prosec ution ss it nesses lias c 
heen o'caniiiied the Migistiate does not c\err?se i sound discretion 
in iiot gising notice to thi iciuscd — G M I. T 14 7 \ N 51 
Ilaiaiilal >00 Mlure it tin mstanec ol the cumplainint a 9uhdisi» 
suiml M igistr itc tfttr In iring the parties has trinsfcrred n case from 
the file of me siih M sgisir itc to that of uiotlipr it is not open to 
the District Mapistnte to relrui«fer the case at the instance of the 
accused without notice to tbs complainaut — 30 tf I I 71 1 

Rut w ant of notice doss not iin unit to dieg dits but to iniprnpricts 
T lie <|ii( sti< n of pro| rists is one to Ik? dc« nlsd on the tacts of i ash ease 
— 2i ROM I R 27ii If the opposite parts aecjuit ces in the transfer iic 
call It coiiidiii) on tilt ground of aliseiice of notice — “ N I R 07 
t\ 1 'n the District M i_istnt« trinsfirrsd » nsi »i i„ tii on admini 
‘tritisc groniil. no notice n is htld uses s^jrs— lORi P R t A\h<n 
tlir order of the triiisfii was mads at tlvs rsKpic t of ths trsing Magis 
tra « noiotici lit d 1i gistiiti « ithcr | iris — 2 J "M \D 117 Win r* 
tin n « as grt at il hs in disposmn of a p« tts t ist an ordt r if lrin«fcr 
foul I Im nntl nitliont iiotns |» the acsu'ctl to slow cause again t 
til I rd r — 2 Wiir i "^2 \\Ii«i> Is sirtii* ‘f n noscruiiKiU order lie 

Di trict M 1,^1 Iritt w dtritte) t< w bdriw all r''sp^ in wind c-on 
p! lilts 1 , ll.sn mal t i j o1,„ ,rr,r i. . i ,i„^ t . ll. cam i lair 

• lit was met rs 1-f.r. t ting a trai ftr— 2' \I I -121 

POWIR 01 DNTPICT M^C.ls.TR\Tl \ITH> TRW^HR — 
Tic Dis rut Mt^i trntt aft.r 1 I as trai fsrrt 1 tl t .a < t ■ a si,U r 1 
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iiia^e Migistiate lias no ]itri<:(]iction relatnif; to tlie cas'^, so long is 
the transfer subsists But lie can again ivithdriw the case to his oivji 
fib if lie thinks fit — 12 W R 51 ^Micii a District "Magistrate makes 
an oiclei of transfer, the ta*-e is ont of his hands and the District 
Afagistrate Ins no jurisdiction to make am order iii the case when 
it IS pioperh seized of In a snhoidinate Jragistntc— 12 CAL 781 
H cannot dismiss the compliint, much less prosecute the complainant - 
3 C M 490, nor can he issue process for tlie apprelionslon of tlic 
ahsconding accused — 27 CAL 979 He tin make no order in the case 
(except such oidei as mai be made h\ him h\ waA of levision — 30 CAL 
449 

i'onCM anrl dnf/ri of Maoi^fnifi to uh<nn fosf m f/on’/cirrd — 
^\ lien a case lias been transferred after process Ins been nsued to tlit 
'\ccused, the Alagistrate to whom the cis© ins been transferred should 
pioceod fiom the stage in irhich the proceedings were left He cannot 
go hack and dismiss the complaint under sec 203 — 19 5V I? 28 

Tlie "Migistrate to wliom v case is traiisfeired can act upon the 
eMclence already recorded bs tlie "Magistrate from whom tlie cave is 
witndrawn See notes under sub section (^) of see 350 

llie "Magistrate to whom i case is transferred ciiinot fuitlior 
tiansfer the ease to seme othei Afagistrato suhordiuato to him — 36 
VLL 160, 12 A L J 277 

^LBSLCnOJs (6) — ^Tliis subsection supelsede^ 15 A[\D 10 
(decided under the 1582 Code) in which it was held that tlie Mlligo 
Headman not being a Alagistrate no case from Jiis file could he trans* 
fer“ecl to the file of another Alagistiate 

Prior to its present amendment this sub section applied onh to 
Mil ige Headmoii appointed under "Midias RoguHtion IV of 1821 and 
tlioreloro a District "Magistritc was not competent to transfer a esse 
from 1 Milage Headinan ippoiiited under any nthei RegiiHtion (f 0 
Beg \1 of 1810) — 20 "M \D 39f This case i« noir overruled as the 
jircsent subsection espressh mentions the T’cgulation of 18)6 


niAl^TLR XLIV-A 


SlintM>MVTI\ M’OMS.IONS IMIVIING TO I'.OIIOPFVN VM> 

Im)T\n Hiinis^ii siiijFfis; \m) omriis 


S28-A. (1) II h 

Prixeilure of claim 
( f i p< rsoii to be deslt 
w itli a» Liirojx in or 


c/r. III iinif tn'tt to nJnrJi the pun mon* 
of Clitipfrr A A \ /// iJo not npph/, (>»'/ 
pirton fltiiim to hi ihtiJt filth //s on 
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Indian Rntisli siilijctt / ura/nitn or /mhiin linlitlt rtihjecl, or 
or ns F iironp-in or , » . i j j, 

Amencin irfttrt «;ii/ prrxon tltinn* to In oenlt 

intli «« on European (otlurthon tin European IJnti'<h *uh](ct) 
o- on Awrnron he ^holl tlate the t/roiinrh of tuch claim *o 
the Magistrate hcfon irhom he is hrought for tin purpnsf jf 
tin inquin/ nr tnol oml such Matfistiaie shall inquire into 
the truth of such statement anil alloir the pirson making it > 
TCasonable tiini irithin irhuh to proi c that tf is true, and 
shall then decide irhetlu r hi is or i* not erii Europtan British 
subject or an Indian British siibjcit, or an European or an 
American, as tin case nun/ he and shall deal irith him 
aci ordingl >j 

(2) TI hen ang sitih ilann is njeitcd In/ the Magistrate 
and the jierson In/ irhnin it teas made is committed In/ the 
Magistrate for trial hefore the ( ourt of 'session, and such 
person repeats the claim hefore such < oaft, such Court shall, 
after *uch further inquin/ if any, as it flunks fit, decide the 
claini, and shall deal iiith such person arrordint/h/ 

n) fr Ath am/ Court hefore ichich any person tried 
rejects any such claim as aforesaid the decision shall form a 
t/round of appeal from tin sentence oi order passed in such 
Inal 

Tills IS tlie old section 45t iritli iiecossars 'ilterations 
Claims os to status —f lutencr — The plea tliat the accu'^ed i an 
btiropean Untish subject must l»e substintiated hs ample evid“nce 
here the prisoner pleaded that lie was a Furopoan British subject but 
the iTidcnce as to Ills nationalits was incomplete it was held that the 
plea uas not made out— 6 M II C R " ol o a mere statement 
li\ ihe prisoner that he is an Fiiropean British subject cannot be acted 
upon— 5 \\ R 5? The Judge ma\ be satisfied bv the appearance tf 
the prisoner and the circumstances brought forward at t\ie time thnt 
the plea is true hut if he is not so satisfied and the plea is persisted 
in It must be substantiated br sufficient evidence — 6 "M H C R 7 
Opportiinitij to ]Iea<t must tr giien — The Magistrate trving the 
prisoner ought to give him an opportunits of pleading that he is an 
tu opean British subject — 5 M R 53 

528*B. If in any such ease an European or Indian 

Failure to plead British subject or an European (other 
status a waiver ,» r» n , , , ' 

than an European British subject) )r 
an American does not claim to be dealt icith as such by the 
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htfuiL iihom Itt n tiled vi h a horn lu is com- 
mitted, 01 if, uhen itUth ilttnn has been made befoic and re- 
jected by the coininittiny Uugistiatc, it is not repeated before 
the Coint to lihich such peison is covnnitted, he shall be held 
to itaie tclinquidied his iiyht to be dealt with as an hnropeun 
JJittnh bidijctt 01 an Indian Bntish subject, oi an hmopcan 
oi an Amencan, ai> the tuse may be and shall not assert it in 
any subsequent stayc of the ease 

rills IS the old section 4«>4 with jiecessaiv altei itions 
llouci — \n 1 uropeaii British Subject can relinquish his light 
Xhe proMsions ot this Code give certain rights iiid privileges to the 
European British Subjects which rights thej are at lilertv fo give up — 
6 C\L 83 Fnilure to male a claim amounts to a lelinqmshment of 
lights— 1912 P 11 0 Where the Magistrate explained to the accused 
his rights under this Code and then asked him if he claimed to I e 
•dealt with as such and the accused stated he did not claim the rights 
it was held tint he had relinquished the rights — Bnrindra Kunai 
Ghosh, J7 C^L 407 

liopistiafc nhrfhei loinid to infotm aiiVifd of Its lights — Tie 
Calcutta High Court holds that before a ruropeau British subject can 
be considered to have waived his privileges upon him b\ this Code it 
must appeal tint lus rights were distinctlj made known to him to 
enable him to exeicise his choice and judgment wliether he would or 
would not claim those rights — 6 CAL 83 Where this was not done 
the conviction wts set iside— 18 C W Jv 385 and the records were 
retarned to the Magistrate with a direction that he should explain to 
the accused all the jirivileges he is entitled to as an Furope in British 
subject and definiteh ascertain from him wliether ho waives lus claims 
— 7 Is L K 93 But the Punjab Chief Court holds thit it is not the 
duty of the "Magistrate to ask cotegoricallj whetlier tlie accused claims 
lus right as an Furopean British Subject much less lus dutj to explain 
lus nglit to him as such subject The Legislature ippenrs to presume 
til'll a person entitled to a privilege I nows of its existence 'ind that if 
lie desires to asvert it he will assert it — 188 j P R o 

lleuiiafion of unriri — T1 e waiver is not irrevocable If the w ith 
•drawal of tlio waiver is made promptlv and shortlv after the waiver had 
Wei inidt and if siibstantiallv iiothiitg had been done m the interval 
on the waiver, the withdrawal should le allowed — P B 1, IS'® 
r B 17. 
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528*Ci 11 here « fursun, not heiny an European British 

Trial of person as subject, n dealt trifh as an European 
Ii'jl'idf'he lo- l^rilnh uih/icl or. not Iiliiuj on Inilwn 

loiij; British subject, is dealt irith ns an 

Indian British subject or, not bung an European {other than 
an European British subject) or Vinerican, is dealt icith ,is 
an European or Amenctin, find such person docs not object, 
tin inquirij, toinmitmi nt , trial, or sentence, as the case may 
he, shall not, by reason of such dealing, he inialid. 

This IS tlie olj section 4>3 with certain alterations 


528*D> (1) I nless then is souuthiny repuynant in the 

\l)pheatioii of Acts Conte rt, all enactments made by thc Go- 
ri)iifrrnn^i;^^^jiirisdiction , i« Council or the Indian] 

Courts of ‘Session la •/ixbiturr a hieh (onfrron Magistrates 


or on the Court of 'si snon jurisdiction oi i r offences shall be 
deemed to apply to European British rabjrrts, although such 
persons arc not • rprcsdy referred to therein 

(.^) \othfny in this fution shall hr diimid to niithoriJie 


any Court to ereecd tin limits prescribed by this Code as *o 
the amount of irh'ich it may inflict on on EurO’ 

jiean British rubjrct or to sonfer jurisdiction on any Magtt~ 
tratr of tht si < and or third ilass for till Inal of such subjeett. 

Thi' is the okl soctioii 4*>0 with eertniii olteratinns 


Irnu' 

tld not 
11 C' 


Ii?]a<«i I All I*KiM 

529. If aiu M i/fistnitc imt ein* 

■ilontns uIikIi poui hmI h\ l.iw to i!o {|n^ of tlio 
iitint* i>riKsixl ,11 , 

' f(ilii>nin;r tiling'-, jiiinph — 

(f/l to is-iu a in li-niiinnt iniili r -ostioTi *ls. 
ib) toonhr ittMlet I'»*i, till* imln** to inM*'ti- 

trite .111 on<*n<f*. 

(« 1 to lioM .111 itKpii**t umler s**«tion 17l»; 

(•/) to i*.sui* |pio» ••**’• iimlrr tjon l''h for the npiirplien* 
•*i(>n of .1 j»frsoM wjtliin the JonI Iimifiof );»« Jurf-* 
ilu tion who Ins I'oniniitted nn o^cricf* out«iiIp «i!r|i 
Iiiiiit-i 


<<) to tile I'oiriiit.imf <*f an o*^eru'e under festion 1^0, 
tioii tl) tlanv* (a) or tlau**** (f»); 

(/) to tnin^frr a o'c under **eotio’j IW; 
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(ij) to tendei a paidon iiiidei section 337 oi section 338, 
(Ii) to sell piopeitj imdei section 524 oi, section 525, or 

(i) to nithdian a case and tn it iiini'elf under section 

528, 

eiioneouslj in good faith does that thing, liis pioceedings 
shall not be set aside nieielv on the giound of his not being 
so emponeied 

Clause (/) — ‘ A case * includes cnses under Chapter VIII or XII 
See notes under Sec 102 The irregiilantA of transfer under Sec 10- 
bv a Magistrate not emponcred is cured bj tins section — 36 C^VL 869, 
36 CA.L 370 

Clause (o) — See 20 ALL 40 cited under Sec 337 
pifjudice to accused — Haimg regard to the provisions of this 
section read I'lth Sec 531, it must bo shown that proceedings wrongk 
held in T case has lu fact dccasioned *» failure of justice before thev can 
be oet aside— 39 C\L 119 

530. If anj Magistiate, not being empowered bj Ian 
Irregularities which in this heh ilf, does aii\ of the follow- 
vitiate proceedings _ 

(fi) attichos and sells piopeity under section 88, 

(b) issues a search-wan int for a lettoi, paicel or other 

thing in the Post Office, oi n telegiam in. the Tele- 
graph Depai-tmont, 

(c) demands secuntj to beep the peare, 

(d) demands secuntj for good hehavioui , 

(c) discliaiges a peison lawfullj bound to be of good be- 
haviour, 

(/) cancels a bond to beep the peace, 

(ff) inabes an older undei 'section 133 ns to .a local nuis- 
ance , 

(/i) piohibits, undei section 143, the lepetition oi con- 
tinuance of a public mils xiice , 

(0 issues an older under section 144, 

(j) inabes .an ordei under Chapter XII; 

(/) tabes cognizimc, undei settloii 190, sub-section (1) 
clause (c), of an offence, 

(f) passes a sentence undei section 349, on pioceedings 
recorded bj another Magistrate, 

(t/i) (alls, under section 435, for proceedings^ 

(/i) iiKibei. an older foi inuinfeminco, 
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(o) umler b 51'», *in iiKlpi jn^-^ed iindei S Old, 

(/)) tiic^ m oHondpi , 

{(j) tiles an oflejidoi summaiih , <ir 
(r) decides an apiieil. 

Ills pioceedinps ‘«li ill be Mini 

(titMC 0 ) — Hus <liiisc refers oiils to a fisc where a Maijistmtc 
ii not competent I\ virtue of the position he holds or powers sested ti 
hir to tr\ a cise of the eharicter nieiitioiiod in Sec 115 lint where 
n Alacistrnte is competent to trs a cast under Sec 14 j the fact that 
tic has not local jurisdiction over the matter will not make the trial 
void— 5 C ^\ N CsG 

Clause (p) — If a Tiiird Class Mnpistrate not heiiiK spccialh 
empowered 1 \ the Ixicnl (>n\ernnieiit tries an offender under sec 2 of 
the nomhas Piillic Comes mees \et (l\ of 1S6.1) the trial is sold— 
I’atanlal 021 If a becond Class Magistrate tries an accused who has 
aetaalh committed an ofTcnee iindir see 409 1 P C as tlionjth for 
an o0cncc under see 400 I P C the trial and conviction are void— 
1 BO^( L U 27 But whore the olfeneo consists of circumstances of 
ac{;’‘B\ation which make it trial tc hs a lusher Courl and a 2nd Class 
Magistrate tries it, isnorinj: tho e afu;ra%atinc circumstances the pro 
teedinps are not >oid iiiifio under this section— 13 BOM 502 See 
al 0 4 BOM L R 2h7 and 21 M \D 67a 

Mhere a trial is void under this section sec 403 does not bar a 
retrial — 8 BOM 3U7 1910 P R 7 29 C\L 412 

f I line ( 7 ) — M here n "Mncistrate deliheratelj disregards the 
offence attualU complained of via an offeiue not triable snmmarilv 
end tries it siimnanh Ins proceedings are absolutely void — 5 C M 
^ 232 29 C\L 409 1907 PI K 21 4 C \L 18 

531a fimlnig, sentence 01 oidei of anj Criniiml 
Proceedings in wrong CoUlt sbnll be set aside merelj on tho 
giounil tint tlio inquiry, trial 01 other 
proceeding 111 tho coui’so of winch it was amved at 01 pa® ed, 
tool jiHce in a wrong sessions division, district, sub division 
01 other local area, unless it appeals that such error Las jii 
f ict occasioned a failure of justice 

OBJFCT or sres 531-38 —The poliev of the Criminal Proc dure 
Code as shown by sees 531-533 is to uphold in inoat cases orders passed 
Iv a Criminal Court which was lacking in local jurisdiction or which 
^liacl committed illegalities or irregularities , unless failure of justice l»is 
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been occasioned, oi is likeh to lie occasioned through sncli want cf 
jmisdiction or such illegalities or ii regularities — 12 JIAD 791 

SCOP12 or SECTION — ^Tliis section onl5 refers to- districts snl - 
di\*sioiis and local aieas tfumned hy flits Code, and not to ttihiitan 
Mahals like Koonthar oi AfoiirWianj to which tlie Code dots not e\tend 
—18 CAL 6G7, 8 CAL 985 

Ofjcnie III one jiluii, ftial oi rommitwenf ni anothei — See notes 
under section 177, under heading “ Local Limits ” See also 17 ID 
102 

Cominifrnint fu itioiig sessions — See notes under sec 177 
Tiial at (I lil'Hf oufsuie juiisihction — ^W'here a Criniinal appeal 
was presented to a Sessions Judge at a place intliin his jurisdiction hut 
was heaid and disposed of at a place which was outside the local hunts 
of his criminal jurisdiction, hut wheielie had tiid jurisdiction, it was 
held that the procedure was an irregiilaritj, hut no failure of lustiie 
being occasioned therein, the trial was not a nnlhts — 17 ALL 86 
Ivn^dicUoii of Couif fo oider foi/eitme — This section applies oti 
to proceedings in a wrong place and cures defects as to local jurisdic 
tion But it cannot cure a defect where a bond of appearance taken 
f~om the accused h> one Magistrate is forfeited h\ another Afigii- 
trace, for it is a defect not of local jurisdiction but of jicisotml jini' 
diefcion — 16 BOM L B 84 (cited under sec 514 ) 

I’diliire of justice — ^\liorc no objection was taken in the Lower 
Co lit, and the petitioner failed to show in the High Couit tint he In 1 
been prejudiced tlie High Court declined to interfere — 21 B 

Estn the fact that the objection of jurisdiction was tal^en at a loiw 
naratnol’ earh ••tige of the proceeding was not a conclusive jirnot 
ihit the accused was prejudiced bs the irregularitj — 34 C L T 2(Hi 

532i (1) If aiij ilagistiaic oi othci niitlioiitj inupoit- 

AVheii irrcgiiHr com- t‘> e^ClCl'^e pow eis rliih confcncil, 

raitments mas he nli whlili ueic not so confeiipd, coiuiuB' 
dated ’ 

•ill ac( Used iieisou foi tiial hcioic » 
Court of Session oi JTigh Couit, (he Coiut to which tliecnni- 
initinenf is made ina\, .iftei peius-il of the luoceednigs, .urepi 
the roniinitinent if it (onsideis that (he ucousod li not liccn 
injuiod thpicliA, unlo's dining the inqiiiij ami hcfoio th*' 
oidci ol ( oiiiinif nient, ohjctiion ups made on In'lialf 
of the areus(d ni of flie jiioseciition to tlie juiisdu tion of su< 1' 
M.igisliate oi iilhei aiithoiity 
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(J) If '‘Ui li CoMit ^nii^ulpp. Ili.if f !n’ .a( (•U'"*! injiituf, 
oi if «-u(li ohjtcltoii \\.iv 'o in h]«*. If ‘■lull (iiu'>li (III* (oimnif- 
iiK nt and iliiiit a (k'-Ii ini|iiin h\ a 4 ntupoloiif 

sVC" A\I) *>-L* — ‘'tr MI iniivt l*c ri tiI hh rnmplcto in itvcif 
aiiu lint IS in iin n.n tut «loMh nr Itiiiilotl tlio pr>iM->» rfintniii<.il in 
tlio Iittrr pnrt of sc« >(2 ‘son >11 npplins niih tn f isis in wlinli 
tho-e IS no juri'ilirtion (m rnison of tin? iiK|iiir\, trni nr other procrcdiit" 
Iicinc in the nrotip Ion! arti {sw W2 schiiis to rcfir to c.i'-es in 
n!i cli tlie Aln^istr.ito is (s>inp<lrnt to <!<.il nith tl i nlfenct as Iln^lll[; 
taken pinec nithin the tori! limits of lits jiirisdietinn Init lias no poner 
1 j cninnnl to t!ie 'sessions either U einsi lie is n *'ec'<iiH[ Class Mi^i-tiati 
or 'or soiiie reisnn otinr thin that «>l ha il |itris(!irtion — IIj ROM 

^(Ol’l. 01 'll CTION — Tills sKtioii applies iiiil\ to rises iilnrc 
the Mi'cistr ite or otiu r intlioriti ulm li is iissiiiiKil to loinniit li is not 
I ecu dull iniosted aith tin poners imdir nhuli In asstinietl to make 
llip ctininiitmcnt 1 r when tin difeit is oin per*oml to tin innimittinf: 
iiuthoritx and not a defetl in his prctiediiic — 1>*'^1) I’ R 10 This 
feet nil does not dcil aith ii'ts iii whnli tin <1 Irrt 111 the (nnniiittil 
order arises from «ant of territorial jnrisdntion — Ih ROM 1?<KI JO 
Cr L 1 410 {^1 \I)) This s.ttion d «.s not iippl' wlnro the (iniitnit 
me t Is had oaing to i <lis<|iinliri(itioii of tin MiiKistrite under set. 
ojC— 2 L R H JuO It Ills no upptn ilion to loimnitiiiiiiti nnde hi 
Majjistr ites nttiiiK under set UO — IJC \\ N **>0 Rut this section 
iipllics nlierc the toniinitnunl is irregiilir In uisin of iiaiit of saiu> 
tini under ec 106 or 19*— 22 ROM 112 0 ROM 

OlUfCTION ro COMMITMI \T — If the uuuniitment is inlid 
iiiidir 'ft jM It I iiinot le set iside niiutr tni' ertion ilthmi^h the 
Lh^ction t<i suth jinimtnif nt n ts t il en l•l<)le tiu t uiiniitment — 17 
AI\R 4(l2 

Where nt lertiun ti 'he unit ol jurisdntniii ot the Majiistrtte *0 
toi iniit is not taken hefurt the Ma/jistrit* the HikIi Court tnu aerept 
the t nimitnient under this settioii it it toiisideis tint the ntcu ed his 
not 1 een prejudiced therein — 22 BOAI 112 

533. (1) If un Cmii't liefoie wliuli a roiifp'sum 01 

Non compliance xcith otliei '•tatenieiit of til uru‘'e(l pei'nii 
pronsions of S 164 or „i puipoitiiifr fo lie ipcoided 

tindei S Ifi-t or S 304 is tendeied oi lias 
lieen leteixed in evidence, finds tint anj of the piOTisioiis of 
eithei ot siuli sections luve not been complied xMtli bx the 
’Mao-i'fnte leioidintr the statement, it shall take evidence th it 
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‘'Uch pei'^on duly made the statement lecoided; and, notvnth- 
fetaading: anj tiling contained m the Indian FAulence Act^ 
18T2, S 91, such statement shall be admitted if tlie (nioi Ins 
not iiijuied the accused as to Iiis defence on flie'meiifs 

(2) The piOMsions of this section appl;; to Couits of 
Appeal, Keferente .ind ReMsion. 

SCOPE or SECTION —What tins section means i, tins tint 
nlieie a confession or other statement of an accused person is dull 
made, Init in recording it, the provisions of the law hare not been 
complied mth, oril evidence is admissible to prove that the confession 
or the statement was dnh made The defect whith the section intends 
to cure IS one not of snhstance, but of form oiih. as for instance when 
the Magistrate has omitted to sign the certificate, or has omitted to 
state in the certificate that the statement was tahen in his hearing— 2 C 
M N 702, 1915 P R 17 But this section will not render a confession 
admissible when the piovisions of the law have lieen totallv disregarded 
—9 M\D 224, 17 CAL 802 But m 23 BOM 221 and 21 BO’S! 403 it 
has been held that this section applies to omissions to comph with Hie 
law as well as to infractions of the law, i e to defects not onlv of form 
liiit of substance also 

hieejulurify in reioitl of toii/ession ■ — See notes under secs 164, 
Omission to sign flip lefoul — See notes under sec 3G4 under head 
r K liccoul must he ^ign^d 

"Want of cerftficafe — See notes under secs 1G4 and 364 * 

Omission to gtie vatning to nccu’ied — See notes under sec 164 


534i amission to inform under A 447 ony person of 
Omission to give in- hts iiphfs nuder Chapti r S XXIII dioU 

of «"’/ vocml- 

fng 

This section has heen amended bv the Crimiml Law Amendment 


Act, 192J 

535. (1) ICo fiiulinfr oi seiifenre pronounced or pa-«e(I 
Effect of omission to slmU Ijo deemed invalid inerelj on the 
prop.wc cl.argc Kionml that no elinige fi-amed, 

unless, in tlio opinion of the Court of appeal or revjisiow, ^ 
failuie of justice ha«4 in fact Ijcen occasioned tliciehv. 

f2) If the Court of appeal or revision tliinks that n 
failure of justice has been occjasioned by an omission to 
a (li.iige, It sli ill orilei tirii ,i tliaige be framed, and tlifit the 
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tinl he lecomnieiiced fiom the point immediately aftei the 
fi"\ming of the thuje 

tn omission to frame a chaige dots not invalidate an order of 
acquittal and render it equivalent to an order of discharge, such order 
js a har to a retrial for the same offence— 3 VLE 129 

^\here a charge has been framed under sec 147, I P C hut tho 
accused vias convicted of an offence under sec 321 I P C it was held 
tint the conviction was illegal on account of the absence of a charge 
nnuer sec did I P C and sec 533 of tins Code will not cure the 
dcRct The words merely on the ground tint no charge was framed ’ 
in this section must mean i case wliere the oflcnce being n pettj one, 
and the evidence being fairlj taken, the Couit framed jio charge at all 
But where a tliargc has f een ftomftf (in this case a charge under Set 
147 1 P C was framed) it cannot be said that the conviction shall 
not he deemed invalid merely on the ground that no charge was framed 
—JO C\L lb8 


Where u Magistrate framed a charge under section ID (e) and (t) 
of the \rms Ut and tlien submitted the record to the District Magis* 
tratc for his sanction and the District Magistrate sanctioned the 
JUbtitution of proceedings, whereii|ion the trial proceeded and the 
acciscd was convuted it was held that the omission to frame a charge 
afresh after sanction is cured hv this section — 1 E B R 247 

536, (1) If an otfeiuo tnablc vvitli the ticl of n<»<iowoi^ 
Trial bv jurv of is tneil h\ a jun, tlie tiial shall not on 
nltenrc triable with , , i , i i 

assessors (hat giouiid onlv be invnliii 

(2) If an urtence tiiihle l»\ a jun jh tiieil with the aid 

Trial with isses ors ot «Hstssoi-s the tiiiil '■lull not on that 
of otfeiue triabh hv i i i » , i * 

jurv gioiiiid viilv tie invalid, nnless tiio 

objection is t ikeii betoie the t’ouit iKoids its finding 

*slBbhC110N <1) — The difference iMtuceii a trial tiv jurv and 
a t-ial bv ^lss^.^sors lies in the summing np in the case of the former, 
aiui the manner in whicli the verdict of the former and the opinion 
of tlu latter ure taken It is at this latter point that there is a 
departure of wavs and if the aixuscd does not put aov oljwtion at 
the I nuial point 1 1 can nut afterwards l>e heard to complain W here 
no objeition was taken ut the trial it was lo«) late to take objection 
on Hi|>ea1 — .11 BOM 421 

s«lBs.tCT10\ (2) — Wlnre a case was triable bv jurv lilt wav 
tried with tlu nid of assessors and no nfjecti m was taken at the trial 
It was l«ld that tK trial wav int invalid even though tie aitu ed 
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materialh injuretl in as much as tJie JiiJpe differretl from tlie 
opiiijoj) of the iissessors and rojiucted tlie nrcnspcJ — ^2? "M-iJ) 632 
Tile oiijection must be taken .it the trial and cnniiot lie taken in appeil 
—IhuJ 

537 . Subject to tlio pioMsions lieieiiibefoie tontained, 
rindinp: or sentence Mo fimliiip:, sentence oi oiclei passed b\ 
Mhen reiersible bi re Couit of competent iiuisdictiou sinll 

asoii ot erroi or omis- i /n 

Sion in cbarRe or pro le leieised oi alteied niulei Lluipter 
ceediiigs XWII oi on appeal oi leiision on 

account^ — • 

(«) of anj eiioi, omission oi iriejrulaiitj in the com 
plaint, summons, n.ur.int, ( liaise, pioibun ition, 
01 del, judg*ment oi otliei pioceediiiffs befoie oi 
(11111115: tn.il oi in .int inqiiUT- oi othei pioceeding 
undei this Code, oi 
(h) Oimffetl 

(c) of the oiui'sion to letise .iiu list of luioisoi .isspssois 

in accoidnice Mith S oi 

(d) of nnj luisdiiec tion m aik\ cliai^e to a jun unles- 

sucli enoi, omission, inegulaiitt oi mi'^diiection 
lias in fatt oo( isioned a failure of justice 
Eiphtnntiou — In deteimininpr nlietliei anv eiTOi 

onus ion 01 iiicfrulaiitj in an\ inoceedinp- undei this Code 
has occa'-ioned a failuieof jnstioe, the Couit sliall liate legaid 
t) ^-he fact 'whethei the obpdion could and should hate been 
1 used at an eailiei sta«;e in the pioceedinps 

CHVISCrE — Clause (I>) which referred to want of s'! action uiulcr 
sertinn 10 j and to iricgnl'inti ni procecduiKS undti sec 47Q lias bec" 
omitted In tlio old section there was an illustration — "A Afij^istratc 
lieiiiR required bi 1 \i\ to sign i doeiimeiit signs it in initials onh Tlii' 
1-. piireli an imculariti and does not affect the laliditi of the pro 
teediiig ’ Tills iltiistration hss been omitted because it is iiuppo’ 
pnatc (llf‘iiott (if the Cumiinttef of J'llG) 

SCOPL 01' SEC I ION — This section applies to nure errors of 
procedure arising out of mere iiiadiortciice and not to siibstantiie 
errors of law— 8 TIOM 200, 11 1$ H C It 217, 12 M f{ fP 0*1- 
M 111 11 a trial is coiitrin to law it ii no Inal at all iiid di«ohcdienf^ 
ti III ixpioss prmisioii of law as to the inode of the tiial is not nn 
irrc giilariti wlndi cm be fiireil h\ this section but is an illegaldi 
w Inc li i III ites till wbcile trial T Ins section has not the i IFic t of ( iirm^ 
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irrrn«lnTi\ics jximI Tln> t'Tr«r^ fxn 

Ic tuml l'\ tills section arc formal »lcfc<t« of procciliirc niul not snli- 
stniitnc errors of Ian — 2> M VTI 61 (I* C), ’• I’ L •! 61 Tlie 
tist to I'O njiplitj in considerinc whctlier n particiilnr infriiiKCincnt of 
tlic provisions of the Code does or dots not fall nitliin the pnrvicn 
of si^rtion '517 appeirs to he tins Does the error {:o to tlie whole root 
of the trial*’ Does it iii efieel Titiile the proceediiics'* lias Court 
Bssnincd an aiithorits which it does not i«»ssesH» Has it hrokoit the 
ritsl rules of prticediire® If the ermr is of siiih a nature that the 
proceedmes are vitiated m their rers iiiceptioii section WT has no 
ni>pliration hut the mere fact tliat n rxrtain prorision of the Code is 
imperative does not in itself indicate that a hroarli of the provision 
vitiates the whole proeeedin" — 2i» \ 1 >*T4 

* ''tihfrff to ;»r»iri»i ms roiiftnnrtl — These words do 

not refer to the pros isions of the entire Code preceding this sect.on, hut 
Old' to tlie provisions of this chapter (i r sec-s to >.1(5)— '10 C M 
N *>7J (per Sharfuddin and Reaclicroft JJ ) f oafn;— 22 C 170,2“) 
Cal os^j 10 C IV N 072 (per Fletclier J > 

•frtiirf Ilf ronipefi'iif /nrudirfi *m —This means n Court of com- 
petent jurisdiction in respect of the partuiilar olTenee rharj?cd — 10 
llOAf TIO If a Macistrnte in consefpieneo of personal disqualification 
(e c under section S'jC) is forhiddeu hs law to trv a particular case, 
thoush he mas he authorised ceiierall' to tr% eases of the same class, 
he cannot he said to he a Court of competent jurisdiction wifTT respect 
to that particular case— 2) C\D 32^ Thus a Magistrate who takes 
cognizance of a case under sec l*)0 fl) (e) is not competent to trv 
th*> case if the accused ohjects to it and if in spite of such objection 
he proceeds to trv the some Inmself he cannot he said to be a Court 
of competent jurisdiction in respect of that case — 13 \LL 3-15 If > 
District Magistrato transfers to a sul>ordinate Alagistrate a case winch 
the latter is not, competent to tr\ a trial hv the latter of that case 
Is a defect which cannot lie cured hv this section as the trial is not 
held bv a Court of cximpctcnt jurisdiction — 23 CAL 4-12 

F tlLURD or JUSTICE —The test in case of errors omissions 
or irregularities and other matters of like nature referred to in this 
section IS not whether the Court had acted illegalh (for in one sense 
cvers error or irregularity in so far as it contravenes the provisions 

of the Code is illegal) hut whether there had been a failure of justice? 

27 CtL 830 Aforeover the test whether the error or irregulanti has 
occasioned a failure of justice can he properlv applied onlv after the 
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final result of the case is Known ^Miere an objection is taken on the 
ground of there being a material error, before a case is finallj disposed 
of, and while there is time to correct the same it would be unreason 
able to hold that the section intends the error to be allowed to remain 
uncorrectcd To hold that would be to give this section the effect not 
onl> of curing mere formal defects of procedure when discovered too 
late, hut of practicallj subverting all procedure — 23 CAL 933 If 
how'ever the inquirj has proceeded far enough to enable the test 
required bj this section to be applied this section may be called in 
to cure the error oi irregulantj — ^12 Cr L J 320 (Sind ) 

‘ 7n /otf ’ — Tlie words ‘in fact have been introduced into the 
Code of 1898 apparently in older to emphasize the duty of the Court 
to go into the merits before intiyfenng m consequence of a misdirection 
O’" other error— -26 "MiD 1 

m Complnini —See notes under section 200 
hriop or irreguJanty in summons or va}rant — See 8 ALL 293 
under see 6b,38Jt\.D 1088 and 18 A L J 1149 under sec 00 1917 
If \ 491 and 1916 P 11 R 12 under sec 96, and notes under 
Sti 11") 111'' error of a Magistrate in proceeding by warrant instead 

of 1)3 inn 1 ( 1 ®, furnishes no gtouiid for quashing the proceedings — 1 
iW K 10 

A search warrant issued illegally under section 96 (1) cannot by 
the operation of this section be taken to have been validly issued under 
sec 98 This section cannot give legal effect to a defectne w arrant— 35 
CAL 1076 

Issue oj fipsl summons — llherc on an information a summons 
was issued to the accused and owing to its disclosing no offence a frc-.Ii 
summons was issued without am fresh or supplemental information 
tlic error omission or irregulant) in the fresh summons is not sufficient 
to upset the finding and sentence unless it has occasioned a failure 
of justice — 31 Bo'll 611 

Jrtrfjiilnj tfy i»i iniesf — M here certain arrests were made witliout 
the substance nf the wnrnnts lieing notified to the persons arrested 
the omission was cured liy this section — 18 Cr L J 666 (ALL) 

Inir ot I mission in fl f rfnrge — Sec notes under Secs 221 219 
An omission to set nut the giiiltv intention of the accused in a 
Hiargp will be cured by tins section unless it is shown that the omission 
has ocf nsinncd n failure of justice — 22C\L 391 The omission of tl o 
word ‘disl onestlj’ in a charge under sec 111 T P C is not a ground 
Ilf "iicrsing the ronyi(tioii and MMitenco, y\hcre the accused person 
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ftilh imdcr^-tootl tlip nature of llio offonre nitli whicli lie was rlinryeil 
ami lias not l>eeii prejmlireil 1\ tlie onii«.«i!on — 11 II H C II 37.1 
\\liore then is ninple evidence to alum tlie common nlijcct of an 
a'.'Cmlth, tlie omission to mention the cominnti ohject nn he cured 
hv this section— 2 P Ji ,1 ’m.ieCr h J TJSdUT), 21 C\L g27 
Hut where tlie charge ih ilefectirc mid the common olject of the 
unlawful asstnihlv is not verv precisclv set out in the charge, and the 
charge does not sj ecifv the pnipertv the taking possession of which s 
supposed to lie the common object of the assenihiv, the defect in tjie 
charge is not cured h\ tins acction — .3-1 C\L 205 

f rntrs in /ninif tint/ r' nfrnt* < f rhnrut — Sec notes under sections 
221—225 

Omiunn f * ie»id out oiid crjfiin rlupyr — See notes under section 

Frnr and irrtjul inty tn addinj or altrriny thf r/inror* — ®’ee 
notes under sections 22C — 232 

Mifjoindfr of rhurofi — *vcc notes under sections 21123*) 
/ireyidontj; in Vrotlatnntton —Sec notes under sec 87 
I nor or owiiisioa la fiidijmrnl — See notes under See 367 
l/isdirec/iori tn jury • — See notes under sec 297 
538. No atUichmcni nntlc^ nmlor tins Code shnll Iip 
attachment not illo deemed uiilntvftil nor glnll nnj pel son 

f?i.pa""r fi'r dife" m "'“e I’ll 

want of form in pro- p.\s«^er, on account of any defect oi 
ceedings want of form in tlie summons, wnt of 

attaihment oi otliei piocecdinps loHtinf' tlieieto 

The word ‘ attadiment has been substituted for the word 
‘ d stress’ \ similar amendment has lioeii made in sections 380 and 
387 


CllAFTER Tl.Tl 

JIlSCrilANFOlS 

539. Affidavits and affirmations to be u-ed before aiiv 
Ills’ll Court oi ans officer of such 

Courts and persons Court ma\ be sworn and nffiimed 

before whom aflldavits if i . .» .-.t . 

mav he sworn betore such Court or the Cleik 

of tlic Crown, or any Commissioner or 

other person appointed b^ pucL Court for that purpose, oi anv 
Judse, oi anv Commi^-ioner for taking affidavits in anv Court 
of Record in Britisli India, or any Commissioner to admini— 
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tei oaths in Lngland oi IioHncl, oi .in\ ilafristi-ate autlioiized 
to *nke jifticlaMts oi affimiahons in Sfotriiul 
A Deputy Magistrate has no power to ndrnimster oath to a p“rsn!i 
niaKing an affidavit under this section to be used in the High Court, 
and such person cannot he prosecuted for perjurj if lie makes ain fahe 
statement in such affidavit — 14 CAL C53 But an affidavit to be used 
in a cml Court niaa be sworn to before dn\ Magistrate virtue of 
Sec 139 of the Cnil Procedure Code — 8 C M N xl 

An affidasit must contain nothing hut liare facts known to the 
person wlio makes the affidavit eitlier personalh or upon infoimation 
from i source which he helieses to he a correct source and one on 
whicli reliance can he placed As human beings are liable to male 
mistal es in reciting facts, the law requires that the contenfs of affidai its 
should bo carefnllj read over to the deponents in a language which tlie^ 
unneistand and should he aouclied hs them to be correct — 80 ALL 13 
539-A. (1) TFVfrn am/ fipphcotion t? inatJc to any Court 

Affidavit m proof of in the course of any inquiiy, trial <r 
conduct of putlio p,o<-ee<I,n<, vnilcr tln< Code, end 

iillcyations are 'inaile thciein reypectiu'j 
an / public seixant, the appluant may qne cxulcncc of the 
facts alleged in the application hy affidont, and the Court 
may, if it thinks fit, aider that eiidence lehitiny to such facts 
he so gx £ cn 

afjxdaxit to he used before any Couif other than a 
Iliyh Couif under this section may he suoin oi affiimed in 
the man ler preset ihed in ^ fi'lO, oi hefme any Mayistratc 
Afjidaiits undei this section shall he confined to, and 
shdl state separately, such facts as the deponent is able 
prox e from his oxt ii / non ledge and such facts as he has leason 
aide grounds to hchexe to he true and, in the latter case, the 
deponent shall clearly state the t/iounds of such belief 

fS) Jhe Conit may aider any scandalous on'd ineleiant 
matter in an affidaixt to he strurl out or amended 

This section and the next liaae been added hx the Cr P 
Anil ndinciit \rt 1023 “ 1 his now section is iiifonded to discourngo the 

ma' tug of false and scnmlnloiis statements in petitions filed Icforc the 
Courts if such petition seeks to impugn the action of siihonlinote 
niitlioritics ” — S/fifci/icnt of Olferts nml I'rusons (1011) “Me thud 
tint the pros isions of this sec tion sliniild iipjih to all ( nininal proier I 
iitcs ii]<Iu(Iing apjicils Me would allow the n|)i>Ii( int to gn"'’ 
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eMtlence In affidaMt, and would Iea\e the Court a discretion to require 
till' to l>e done iii am case ” — llepotf of the Select Committee of 1010 

539*B. Cl) .l»v or Magistrate may, at any stogr 

l.oral »/ «"’/ 01 ether pro, red- 

tng, aftei due notice to the parties, i mt 
on 1 inspect any place in iihtch an offence if alleged to hole 
hern cnminittrd, or any other place nhich it i^ in /iif opinion 
ncce^mn/ to i leir for the purpose of properly appreciating 
the eiidence yixen at such inquiry, or trial, and shall irithniit 
unnecessary delay record a nieinorandum of amt rcleiant facts 
vhsened at such insjiection 

(2) $Sa(h ineinnrondtim shall form pait of the record of 
the case If the Pulihe Prosceutvi , lomplniunnt or acciisid 
so desires, a lopy of the nieinnrandiim shall he furnished to 
III III free of cost 

Proiided that, in the case of a trial In/ jury nr irith the 
Old of assessors, the Jvdye shall not act under this scctinn 
unless su(h jury or assfssors ore also alloiied a iieir undei 

“This section is imertcd definiteh pre'crihinc tliot am Judee or 
MoRistratc mas at am «tace of ans inquirs or trial sisit and inspect 
aiis place connected with the occurrence suhjoct to Ins recordine a 
lints' of his inspection —^tntfinrnt of Olyffts ni\<t Itnisous (1014) 
“ ^\c arc of niiiinon tliat the Jtidcc or Macistrate shall new the torus 
III yiiii onls for the purpose of properls apprec latiiiK the esidence cisen 
at the trill uid that in the <ase of trial In jnrs or witli ns'cs'ors the 
Juuce sliouUl onls sicw if the liirs or asvessurs do the same under s«i 
\\i «Ko think that notice slmuld lie giseti to the p irtics of the 
uitsntioii of tlie Jml^s or Mnci'.lratc to sisit the h»ri»c \\e wiuild also 
pro ids thit the niemarmdum to In. inadi In the Jiid^e or Macistratt 
shall Jorni part of the record of the case and that a cops of it mas 
hs' furnished to hoth sides — ISri—it of thr Srfn t I iniimittrr of J'lir, 

If the Jiid^s> thinks it newssnrs or dcsiraMc to rnit the place of 
oernrrsnee lis should mre due tiofire to thr p-irtcr* and priK-c‘<*»r 
tlmhcr svith ths' assessors and the parties l^fnrs the close of the trial, 
and Irtsir the o])inion nf the assessors ts recorded — 1 C I. II 111, 
I’l’ll LI 1 kl ‘I 1. II 11 Ks If 1,0 iiutirc> Is "neii to the parties 
It Is no! conpstsnt to the Judjje tc» take Into acroiint am oltscr* 
Cations of the Kx-alils made Ic him And trhere the Jiid^e n aJe an 
insps-etion c'f the hxaltls nftrr tie assessors had eireii lleir optmn , 
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-the Appellate Coxirt eliminated that portion of the ludKment relating to 
■the visit to the spot ami the Judge’s (onclnsion therefrom, and 
dec ded the ease on the othei miterials— 9 L B R 88 

A.S to the circumstances, under which a Magistrate making a local 
inspection is incompetent to trv the case, see notes under sections 52G 
•and ooG at pp 1117 and 1171 

540. An} Coiiit m.i}, nt an} stajfe of .tn\ inquii-} tiial 
oi otlioi iMOoeecling: uiulpi this Code, 

Power to summon summon any pel son as v tvitiiess, oi 
material witness or ex ‘ ^ ,, j 

• ^mine person present examine anj pei'‘Oii in atteiid'inre, 

tliou"h not summoned as a witness, or 
lecall and ic-e\amine any person alieady examined, and the 
Coiiit slmll summon and examine oi lecall and le-exanune 
•any such pei'son if his eyidcnce appeals to it essential to the 
liist decision of the case 

POTTPPS' THIS SECTIO\ —This section confers, terv 

■wide powers upon a Court in the matter of summoning witnesses^ but 
■th© wider the powers the greater is the exercise of discretion required 
of *116 "Magistratt It was not intended hv tins section that the 
Magistrate should exercise Ins powers at tlie bidding of nnj person 
Tjut the powers are given to prevent anj danger or miscarriage of 
justice because some particular witness has not been called — 12 A L 
J 15 Tins section is a supplementary provision enabling and m 
certain circumstances imposing on the Court the dutv of examining a 
imteri'il witness who would not otherwise be brought before the Court 
But w Alagistrate misuses tins section if he uses it to anticipate the 
defence of nn accused to his prejudice or if lie uses it after satisfvmg 
bin self that tlie accused has a good defence to discharge the accused 
insteid of ncquitting him \ yfagistrate cannot resort to this section 
111 order to avoid the respoiisibilitv of making up his mind as to the 
-val le of the prosecution evidence — 1886 P R 11 

11 /lo run ^iivimnn nitne.vr* — No "Magistrate other than the one 
avlio IS solved of the case can summon witnesses under this section 
— 1G \LL n 

'Ifoi/ xiiniiiioN’ — It IS cntirclr in tlie discictioii of the Court to 
call niul examine witnesses and the Pnblie Prosecutor rciinot demand 
as n matter of right to call and examine am witness not examined 
licfore the committing ■\rngistrate — II \LL 212 

It oriy nfmir — ’V Magistrate can under this soclion, rcreno 
ire li rviileiue after tlie evidence on laitli sides has Ifcon taken and 
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the case adjourned for judfitnent in as much as the case was still 
IKJiidinR when sucli evideiuc was tiken — ^21 C\L 167 ^\lere in a 
ernninal trial after the exnlence for the defence had closed the 
Jla^istrate exj mined certain witnesses for the prosecution Riving at 
tlie same time full liherlv to the accused to cross examine them the 
High Court declined to interfere in reiision — 21 0 C 9o But 
alttiough a Magistrate Ins discretion to admit esidencc on behalf of 
either side at am stage of the trial still the Jlagistrate in exercising 
the discretion ought to hasc good reasons for allowing witnesses for 
the prosecution to he interposed in the midst of the case of the 
accused— 21 M 11 61 1(» A L J 

But wlien the trial has hcen concluded so far tliat no witnesses 
remain to be examined on either side siid the assessors base given 
their opinion it is not open to the Sessions Judge to fish for witnesses 
under this section or to order for further inquire to he made hv the 
corr nutting Jligistrate — 1892 P R 4 

MHO "MA^ BE — I’lidcr tins section the Court js 

bound to summon and examine am witness who e evidence seems to 
1)0 essential to the just decision of the <ase— 6 C M 2* 0^ Tlie 

Court would not bo bound to issue summons to witnesses under this 
section, unless he is satisfied that their eiidence will he \ers material 
—19 ALL C02 \\ hen the committing Jlagistrate refuses to examine- 

aiij witnesses mentioned in the list siihmittcd to him under Sec 211 
the Sessions Judge can under this section direct those witnesses to he 
surrmoned and examined — 8 \L1 608 14 ALL 212 

"Magistrates are at Iiberts to summon witnesses who are resident 
outside the limits of tlioir own districts — 3 M H C R \PP 5 
The Magistrate mas summon and examine aiiv person as a witness 
Tlio power to summon a witness is not limited to tlie witness cited 
for the prosecution or the defence — IBbO P R 11 V person who 
had been suspected and charged with an ofTence hut was afterwards 
discharged In the Magistrate for want of evidence mas be examined 
afterwards as a witness for the prosecution — 7 J\ R 44 MTiere the 
prosecution declines to examine ans witnesses the Court mav on its 
own initiatne cause them to be produced and examine them under 
this section — 37 C L J 171 Where the defence is lased on Section 
84 I P C the Sessions Judge mas under this section ascertain the 
iK'havioiir of the prisoner during the sears previous to the homicide 
and if he has l>cen kept in a lunatic asslum record medical evidence 
of the facts o1*servcd there — RatanUl f?79 
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But this section does not enable the Coiiit to examine the 
accused as a witness eien m appeal, tor an appeal i*, hut the continu- 
ation of the oncmal case — 12 MAT) 451 

RIGHT or PARTJHS TO CR0SS-T:XA'\1INE —When a Jiidae 
thinks it neecssars to examine a witness under tins section, and docs 
so, the accused as well as the complainant oiiglit to he allowed 
oppoitnniU of cross-oxamininR the witness — 5 CAL 614, 21 CAL 2SS 
When a witness is called hj the Court under this section, both the 
prosecution and the accused are entitled to cross evaimne him on 
matters leletant to the inqniij, and the\ are not restricted to the 
points on which the witness has hecn examined In the Court — 3o 
CAL 24S Where a witness was at first called for the defence, but 
afterwards the accused declined to examine him, whereupon he was 
examined as a witness hy the Court, it was held that the accused 
would not lie deprued of liis iicht to cross.e\anmie the witness — 
iJ eVL 187 

540-A. n) 4-lf ony itayt of on ivquin/ oi fiial nnf^d 
ProMsion for in- t1ii\ Code, nhrir too ot inoir ocancd 

accused m certain. Mo</i\fiotc n •!oli<:frefJ foi letnons tii 
iccordrd, that any one oi ino)e of 
(icruiC'l If OI air mcopahlc of lemointiKj hefuir the Coinf, lx 
nwy, if fuch occuicd icpreicnted hy a plroilri , ihipon^c 
It itli Jus otferuJailoe and pi act rd nith \mh ttigiitn/ oi tnal 
Jus ahsmcc, and iiiay at any suJifcqurnt ftnyc of thr proceed- 
1 IIIJS, diicrt the peifonal attendance of fitdi acciifid 

(2) If till uciused in any fiuh case is not lepiesi ntrd J’V 
a jlcadci, oi if the Judyeoi Mayiitiate considei <i Jict peiiotiid 
/iltriidanre nee i ff/ii y, he may, if he thini f ft, and foi rcasoiu 
io hi icioidcd hij Jmn, eithei adjoinn stirJi inquin/ oi find, 
OI 'iidii that the lasc of such acemrd he taJ en up m tiied 
irpaiali J y 

TliK section has heen added In the Cr P C \ineiulinent 
\(t lOJl “Tins section is designcKl to meet .i practical dlf^lcult^ 
win b Is ocf asioiinlh cspcncnccd in trials nnohiii" a large ntiiTiber 
tit nnisctl persons w lien one or more of them is ineapalilc of rcitnin* 
iiig at the bir’’ — ' sLiLmiPh/ of Ohjeri* untf Umomf (PHt) “ ‘stib- 
'■•ftioii (1) proMiles ftii the case of an accused who is rt pie'Ciitc d be 
a ] It idir, and wlmse pei-soinl nttendRiue c.iii be dispiiisoil witb 
"iiii f Imii (J) proc ide- for the case of nii licensed wbo i- not 
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rej rc'cntcd nr "lie o rnntiimcil pcr^niiil nttcmluiro rm% lo i»cro<i'nn 
and •jlloTTs tfe Court in Midi n rivp oitlur to idjoiirii tlic trial of nil 
tl <• nfcii*^id or to order tlic inrticnlir accused to I c tried sopinteU ' 
—Itri It f/ f}r \r]rrf ( ornttitiff «/ jnjr 

541t (1) I nip-- tthon «llipini-e pio\i<lo«l In am I n\ 
Pouer to appoint for tin tiiiu lienio' jn force, the lioc il 
riK, of „„,,ri-o,m,c„l ,„n ,I„„t ,n «Ii,t pllro 

im ]Pi'on li iIIp to lie iti)inMiiu(] or (oininitteil to c ti to<U 
uiuIpi tln>« Code liall lie loiifined 

(■?) If tiu jiri'oit IiiIiIp to lip nnpii oiiod ni (onunitted 
Hon)n\aI to criniiml to <ii-lod\ iiiider ihl-' Code l** in ion- 
, ail of -.louit.l or ron fj,,, ^ ,l,o Court or 

ricteil persons nlio nro ' 

in confinement in end M ti iti onlciin^ tlip ftinpHsoniiiiMll 
to'tlircn .Vp^l 'I'reit tint the lu-l'ou 

lu icinoxod to » nnninil jtil 

(I) A\ lion i jiri’^on > ipinoted to 
u iMinnnl jnl uiidot "till tition < 1 ) lie "lull, on bein^* 
lelened tlieicfioin Up "put I u I» to the t )m 1 jtiI, unle" 
eitliei — 

(ii) time ^Plrv line eltpspd -iiko Up is leniotpd to tin 
(ininml jnl in wliuU < ise Up «lnll Ue deenipil 
to litte lippu <Ii < liu^pd fioin the tivil ptil tindoi 
S 14.2 of the todp ot Cnil I’lDtedai-p 1 SS 2 oi 
(/i) tlip f omt ttliipU oi(U icd 111 " nnjnisonmont in tUe ( n il 
] 111 lin (Pitifipd to tliP officei in clnipe of tlio 
rxumml jnil tint Up is entitled to Ue di'!clnijt< I 
undpi S 141 of (lie todp ol (.ml Piotpduie 1 SS 2 
/ III — The terms nfi on ind Jad do not include a poliet 
locft lip \ AI iRi tratc has no poiver t sentence an aecu'od to suffer 
inipri onnient m a police loch iij>— 1 B R 6 ’ 

Pivuhnfj nitpri^ani *nt n •Ufjeienf Tills — \ Criminal Court 
pa 111 " a sentence of impnsoiinieiit cannot divide tlie imprisonment 
in different Jail I roni this section and sec 63 (t) of \ct I\ of 
ISO I and the Prisoners \ct of 1R71 it is clear that the porrer of 
dircctiii" imprisonment to l>o undergone in different jails belongs to 
the Local Government and the Inspector General of Prisons and not 
to the Court passing sentence"— Ratanlal 827 

542 . ( 1 ) ^Qthwith‘>ttndingr iiitthin'r roiitniiipd in llip 
rnsoners Te tiinon% Act, 1 SG 9 nu 


PoTver of Pre idencs 
ilagistrate to order pri 


Piesidonev Alagish-atp 



1152 THE CODE OF CRIMINAL PROCEDURE [S. 543, 544 


soiier in jail to be examining, us a iMtiiess oi an accused 
brought up for esainiu- _ i u i? i 

‘ pei'.on, in aiij case pending beiore liim, 

anj peison confined in anj jail nitliin 
the local limits of liis juii&diction, muj issue an older to 
the ofhcei in chaige of tlie said jail leqiunng him to bnng 
buch pnsoner in piopei custody, at a time to be therein 
named, to the Magistrate foi examination 

(2) The officei so in charge, on leceipt of such older, 
shall act in accoidanre theieuith, and «:hall pioiide for the 
sife custody of the pnsonei duiing his absence fioiu the jail 
foi the piiipose aforesaid 

543< AVhen the senices of an inteipietei aie lequiied by 
Interpreter to be any Ciimmal Couit toi the inteipreta- 
truth'fiilb^'* interpret e\idence oi statement, lie 

'•hall be bound to state the tiue inteipietation of such evid- 
ence 01 statement 

It IS not necessarj to administer oath to an interpreter— 16 
V R Cl The omission to administer oatli to an interpreter under 
■section 6 (b) of the Oatlis Act, (X of 1873) renders it necessary for the 
piosecution to prove that the interpretation uas made accurately, 
hut omission to do it does not make the deposition inadmissible m 
evidence — 38 Cal 808 

544. Subject to anj lule'. made bj tlio Local Govern- 
I \penses of com- ment • * • Cumin il Court 

plunaiit a, id Witnesses ^ pij ment, on 

tilt put of Govpinnient, of the leasonable expenses of aiij 
rompHiii'vnt or witness attending foi tho piiiposes of anv 
inquiiv, tnal oi othei proceeding befoie surh Court under 
tills Code 

Sec 5t4, and the llulcb framed hv the Local Government under 
thi« section, give a discretion to the Magistrate in the matter of 
espenses of complainants and witnesses but such discretion should bo 
cNcrciscd not arbitrariU but on sound judicial principles — 9 BOJI L 

II 3o3 

IlINGVfj RULES — 1 TJie Criminal Courts are autliorircd to 
pai nt the rates specified l>cIon the expenses (a) of complainants or 
intnc^'Cs wliether for the prosecution or for tbo defence (i) in cases- 

III nhuli tbo prosccutuiii is instituted or earned on liv, or under 
tbo ordirs or with tbo sanction of the (.oierninent, or nnc Judge. 
ilnKistmtc or other public ofTietr or in whitli it slinll apjioar to the 
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presidiufi officer, to Le directh m furtherance of the interests of the 
public seirice, and (ii) in all cases entered in column 5 of the 
Schedule II appended to the Criminal Procedure Code as not bailable, 
and (b) of uitnes«es m all cases in which 11105 are compelled bs- the 
iMagistrate of Ins own motion to attend under the provisions of S. 
540 of the Code 

2 If a witness is suminoned at the instance of the complainant 
or '*ccused under S 244, Ins expenses shall not be withheld from him 
except on the ground of failure to do his dut5 as a witness when sum- 
moned 

3 As a general rule the allowances to be paid to complainants 
and witnesses shall be a diet allowance calculated at the following 
rates — 

(fl) For the ordinar5 labouring class of natives 2 annas per 
diem 

(^) For iiatues of higher rank in life 4 annas per dicni 
(r) For Europeans and natives of superior rank a diet allowance 
according to circumstances up to a limit of Rs 3 per 
diem 

• 4 In addition to the abo\e charge for toll at femes will he 

allowed at the authorized rates to the extent to whicli t)ie\ nia\ hare 
been actuall} incurred 

5 Other travelling expenses will lie gnen onh iHien the journey 
could not liaie been performed on foot or in the case of persons 
whose ago position and habits of life render it impossible for them 
to walk In such cases in addition to diet allowance and ferrs tolls, 
trasclling allow once shall be given at tlic following rates — 

(1) lien the lournes is In rapid dak In road the artual expenses 
incurred up to a maximum limit of 4 annas a mile 

(2) \\ lien the journcs is wholls or partis In rail — 

(d) Tor the ordimrs ilass of natives third-class railwas fare 
(I ) For natives of higher rank in life, intermediate class railway 
fare except in the case of Darjeeling-Himalasan Railway 
where seeond-cIa«s railwax fare mar bo allowed 
(r) For Europeans and natives of superior rank, second-class 
railnas fare 

f I) III the Eastern Districts of Ftcsgal, where tlie only mode of 
Iraiclling is bv water the actual expenses incurred for boat-hire tsp 
t) limit of Rs 2 per diem 

73 
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6 ^lOthttlthst'^ndln^; the above niles — (I) Gorernmeiit ‘•ervint*; 
i\lion ‘.uiiimonetl to gi\e evidence in their puhhc capacity shall receive 
nothing from the Court In this case tbev are entitled to travelhnc 
'illcwance under the Civil Service Kegulations Governnient servants 
when snminoned to give evidence in their pniate capacitv mu be paid 
li\ the Court and imv retiin anv travelling allowance due to persons 
of corresponding rank under these rules but not diet allowince, and 
thev shall not l>e entitled to anv travelling allowance under the Civil 
‘soivue llegulations ^(2) To witnesses following anv profe sion sncli 
as medicine or law a spfciul aUoiiance shall be given occorling t) 
iircumstances 

7 Ofhceis will be held responsible that parties or witne es ire 
I unight to Court together as far as po sible so as to uir <*r/ 

'Jh< hire of more than one boat shall not be allowed in one ca e 
unhsis the presiding officer u satisfied that the witne e« could lu’t 
liu( arranged to eoine together 

The numl>er of da\> for which diet allowance should be grant 
<d will Ik dktermined bv the officer ortlering pavment in each ct e 
0 1 or this purpo e and for regulvting the reimbursement of toll 

paid a table j.linll be prei -vreil and kept in evch Court showing the 
dutauix of evch tlnua from the sudder station and ubcrdioate 
stations the nmiiler of intermesliate ferries the existence nr il 
of loads 01 watkiwavs iHUig al o noteil in the table — Crf / i Ptit 
r 7iW/ -.lit 1«0". iHioe n't 


545. (1) ■\\lienk\ei undei viiv Hvr in foice foi tlu tiiuP 

being- a Cnimml Couit inipove- i bue 
Power ot Court to orronhimsin appeal revisjnu oi ntliei- 

Ten "><••• of fi-o o. . -extern,. 

of vvhuh fine forms a pait the Ton’t 
in'*\ when pas>iiif; jvulgment older the whole oi iiu put of 
the fine lecoven'd to be applied — 

(a) in defrvving expiiisos projieilv inrunod m tlie 


'crntinn , 


fb) in the 

jiiviuent to 

pi Ison of com]) n 

t< 1 

anv lo ^ or uijun cm «d ' 

iflence whin 

hil 

compi nsatinn i 
such peis-ou 1 

s, in the opin 
Cull Com 

•c Coint it ( 

hr 

(r) , 

r</»« 

of nuy Oj 


inrhitlrf 

•ml 7ii7» 

mull; 


tnnl, or 

/ fini 1 

^ 1 / rrcrii 
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rrj, or of Jioiinij lohinfnnlt/ in dhpo^inf/ of *lnlrn 

piopcrf}/ fiioiriiif/ nr hititnij reason to hrlicie thr *nme to he 
^'oleii, III coinprn*otnu; oiiy hoim fiilr purchatcr of mch pro- 
peril/ for the lo*^ of thr *nme if inch property is reitoreel to 
the j/osic**ion of the person entitle/! thereto 

(2) If llip fino is iinpo'od in a rn«p wliirli is ciilijerl to 
.i])ppal, no sudi pajiupiit sjjall lio made before (be period 
.illovied for ptO'entinp (be appeal lias elap-ed. or, if an apjieal 
i»e jiresentorl, befoie the «le« i-ion of (be appeal. 

CM.VNOl^ — Clati«c (h) has •xH'ii sliglitls .'imendcd and rlan^e (c) 
ncwl^ added, In the Cr P C \nicndment Act lOil " Clause (h) 
im! ps It clear tliat compcn'ilion under ‘'Cetion Mi mas he paid to 
any nrnon hs «Tioin it ssoiiht le reeosorahle in a Cinl Court Tlie 
piMiient of rotTipeiisatiou to an imioeent piirrlnser of stolen pro- 
I»> rts IS prosided for in clause (c) when the prnperts is restored to 
the j'ossessioiv of tlie person entitled thereto — Sfntftnrnt r>f (nprtt 

•Iml Jtreisiiiis (1014) 

(’RIMINNL ('()( RT — \ INdne Patels Court is not a enninnl 
IViirt iiitJ he f immt make an order und«r tin* section — Rntanlal 117 

ORDFR \\ nils ('\\ III* 'I \1)I* — \ii onh r of (tunpensiti ii 
• an Ik' made under tins sc<tiou nhen tin (’ourt imposes n fine If t)< 
iictiisul is dis( liiirite (1 or n(-4|nitt«d and no fin< is imposts) no onli r 
iim'er this ‘telioti ran l« pass, d_.‘sj iioM 717 RntinldJo: V I . re 
the Alnitistrate <Ieirs net imposs .ina fun hut onlors tlic sale if tie 
Ix’at of the mausdl imd direrU the <a n>p« ns itioii to 1«« pail * ot if 
thr s>l. prcKsi.ls tl, ..rd.r ■* dl.,;il— Iti'iiuild • 's a 
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CLAISI3 (0 — hriien^es of the pro^eeiition — The anard of costs 
should not exceed tlie actual costs of the complainant out of pod et — 3 
C L It 103 

Expenses in this section do not include such expenses os are 
incurred in hiiiiKinR the person of the offender before the 'Magistrate 
— Itatanlal G08 here fine is imposed on a person for destroving 
land marl s a iiortion of the fine so imposed cannot he ordered to lie 
paid to the \imn for the purpose of pising the expenses of his depu- 
tation to restore the landmarks destrosed — 6 W It 93, such expenses 
me not expenses incmrcd in the prosecution Suhsisteuce allowances 
and cart hire for prosecution nitnesses cannot ho ordered to he paid 
h\ the accused — U It It (1802 00) 7 Court fees Tnd.proce>s fees are 
noir provided for m Sec 316 \ 

I xpensos should be directed to he paid out of the afiiouiit of tiie 
fine imposed and a separate order for sucli expenses is improper— 
Itatanlal 341 , 4 Bom L It 877 An order for expense* to be paid 
iw mtdition to the fwe is — ^24 MAT) SOS 5 BO\t I* 126, 

Itatanlal 190 The expenses mentioned in sec 540 \ ma' be awarded 
111 nthhfion to fine 

CLtLSE (b) — COOrPEASATIOX — Imounf of roinp^nution — 
M hen compensation is awarded under this section the distinction 
between clauses (a) and (h) of the section should le borne in mind 
and the order should sliow whether it is made to dofras expenses of 
the prosecution nr as compensation f«r injurs caused the offence 
COP nutted — U B It (189290) 290 In awarding compensation no- 
sum lu excess of the loss actiiallv suffered b^ the complainant should 
ho ordered to ho paid tthere the accused was coiuicted of illcgaliv 
domandiiiK monei and w is fined three tunes the amount of the illegd 
receipt and tlie whole of the fine was ordered to he paid to the com 
pl^i nant the older w is held to he improper — 3 L B B 50 In a 
the‘’l case it is illegal to award romiiensalion to the complainant n 
oxccvs of tJie price of the jiropertx stolen from him — 1910 P M B 19 

Whore a comiilimant cannot rccoier siihstniitial compensation 
in Ciiil Court, compensation einiiot 1»e awarded to him utiiler clause 
(h) hut a sum inai ho awarded to him under chuise (n) to dcfrni the 
expenses of the pro eciition — 13 Cr L .7 333 (lU I{ ) Therefore a 
AI igistrate coiuuting n jx>rsoii under sec 191 I p C can oiih order 
the expenses props rls imwrred in th' priw , t , he difrnutl out 
of tl < fin \ III lias I {* I er to iw ird ron j siil st-’iitial coil 
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I'onic not 1% luil *iiit for jxrjiir' — li N I< II 

131 

< mi fiK >1 • <rl I'l uirtttinl'i — ( 1 ) \\ lirrc m jx'ttx e ii*r» no 
j>CTnnBr\ Io^h Ins Ikiii sH»taiiir<I !» ^tmij luinniit* it is inipn>j>rr f( r 
tilt Court to onnrtl conipriisntioii — 1 III It s It I 'it sro \\pir 

717, wlicrc It w ns liclil tlinl itmuirnsition *I uiiM lo nniirtlttl iilioro 
tlicro Is sulistntitiil (^11 p for it pitti tloiicli tin rnsi t< frnoliiis 
(J) \\ licrc tlic n(r» tnl was I'oiii ic to<i hik! fiiiPiI for l>oint: ilnnik 

«i n jiullic roul no p ' mpt iisatn ii tin In* nnaril<<t to tin. ttuistililt 
wlio in nrrcstint: tlir amis., I lim) to strit(a.l<^ itli liim anil in so tloin,' 
lost Ills w III' tic and Its > I « tail < stitli (xniij ciisntion is not for in}nr% 
raiiscd l\ the ofTonco «sni nutted— t II It lli-O-Joi,) ;{> \ Court 

cannot *iwird conipon'otK i> lor alh olTotitt's other th in tin st n hn h 
form the snhjtrt of tlic iiuimrs in tlu t;ist in wlnrh the onler is 
niauo— nalaii! «1 -1*17 

(3) Where the netnstd toik lu' sivter nho wns snircniiK from 
phsue into a town nitlioiit tiiforniintK the authorities and w is there- 
tipon coniKted lor ansfltiiit under st< 1 W C no rompon 

ajtiuii eould le nwarJtd to the Miiiiicip ilits on ceeount of the etponses 
jncnrreJ h\ it in di'itifeitiii}; the linns into nhicli the iiecu nl 
hrousht the sasc of plaaiK— llntnnl il ‘I’h 

4) Where the offence is under the I I’ C no <omp'»ns itioii 
can be ainrded under nn other speci il I-iw Tims wlicrc the nceiisod 
was fintd under see 179 I I* C lor rutting trees in n field iml 
out of tlie fine recs^scred i reward Its > was ordered to Ic pud 
to the cDinplaiiniit for detictmi' tl c otfeiKe it was held that the order 
ot reward was illegil sum. the olfenct was under I P C and not 
under the forest \ct — Hatinlal H'l Sic also — Hatanlil 341 

WHO IS hNriTLH) TO COMPh NS \T10N — //pmi r/ thf 
tlrcpitsfil — Liider the Code of lb6l loinpensotion could le awarded 
ti the person injiind and therefore it could not he paid to the heirs 
of the pcrsjn who Ind been killed — ll> W 1{ 19 L nder the Cods rf 
1H72 tIso the law was practtealK the same but in the 18^3 Code tbe 
language of the section has been changed and no mention is specific 
alh made of the person who is entitled to compensation Still in 13 
N1 tD 3 j3 and 21 Nf \ff 74 the Judges clung to the old view, and 
held that conipersition awarded to the widow of the deceased was 
illegal In 30 C \L 302 and 1898 P P 17 it has been held tint 
tlie heirs of tlic deceased are entitled to tonip'»nsation The present 
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Tincndment now makes it clear that compensation 
an\ person bv whom it cm he recovered m -i Civ 
In awarding compensation to the heirs of tlie 
names of tlie heirs should be mentioned An order 
tlie ‘nearest heirs,’ without specifving who those 
bad m law— 1013 P R JI8 

lliishand of uomnn cntned aiiat/ — ^^\llere a is convitv 

of enticing awaj a married woman, compensation ma\ he aivarcled to 
the luisband for injnrv done to Ins liononr — 1878 P E 14 

Compensation for inniry taused to another — ^I\here the accused 
was charged with causing hurt to two persons, but was fined for| 
causing injuries to one of them onh, compensation out of the fine 
cannot be awarded to the other person — 2 Weir 718 

llefnnd of conjpen<a/ioii — ^AMiere a conviction is set aside on 
appeal and a refund of the fine levied is ordered, and the partv who 
his leceived a portion of the monev as compensation refuses to refund 
it the onl^ remedv lies in a Civil Court — 2 "W eir 717 But m W 
ALL 112, it has been held that the amouiif maj he recovered hv a 
process under sec 547 and not necessarilv hr a suit in a Civil Court 
CLAUSE (c) — Bona fide juiir/iocfr of stolen piopeifij —Tins clause 
Ins been newlj added Lnder the old laii it has been held that when 
n poison is convicted of theft an order awarding compensation ont 
or the fine imposed to the innocent purchaser of the stolen propertv 
IS not autlionsed bv this section — 0 MAD 380 because the injiirv to 
tlie purchaser is not tlie consequence of the theft but of the invalid 
sale — 2 Meir 710 On a conviction of theft the stolen property should 
he returned to the owner but it is illegal to impose a condition tliat 
a portion of the fine imposed on tlie accused should he paid to tlie 
innocent purclnser such condition can he imposed on the return 

ol propertv to the owner — 3 BOAT L U 410 Mhen theft is proved 
the stolon propertv will be ordered to be restored to the nglitrul owner 
and not to the Iona fide purchaser The rule of Fnglisli law protect 
mg liiiKi fate purchasers for viliie in market overt does not Tpph 
in fndia and on conviction of the nctiised the propertv with respect 
to vihnh tlie theft w is committed sliuiild be delivered to tlic origii'H^ 
owner— 20 M E 3*^, lOol p K «_» «,ee also 11 \ M N 01 1" 

l‘*78 P E 21, it was field Imnivir that when stolen propertv was m 
the hands of a h mn fide purchaser the proper order to he imdc wn* 
to I< ivi it III bis hainls niid tin nitiedv of the c )in|ilniiinnt wii' 1*’ 
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*wiirc i»ov«.c'‘'‘ion of tlio |)nj|>crtv in n Ciril Court 

f K'f'r </ «■ I foir o« jArortdcJ Irt thi» c!tni*c tlio coinppn»ntifln 

tull Ik. paid to tlic innotmt |»iircl>a*or 

Tlii> rlati'c applies onl' to a |nirr/fl*rr and not to a murlpao'f of 
jifrJi/ci*; nn innocent mortcaRoc or plodcco nlm linn ndrnnccd money 
on the ^ccnrlt^ of the ntolen propertt wilt not !« entitled to anv com- 
pennatum — Hatanlnl 6.11 , -16 llOM 

546. At tlio tiiiir of awanliiifr umipoii'.iltoii in aii\ sub- 

, '•oquoiit <t\il «tnt rolihn^' to tlio '■anio 

PaMiients to lie taVen . . « «i > i • . 

into nctonnt in loihve- tb<‘ Court Giliall t.iko into 
«inont 'tut ^ not omit .«n\ ■sum jtiid or loiovoroci os 

I onijtiMi' itioii nmlor S 'll"! 


'T*il*n vif I arniunf — Till' oxpre<'ion does not mean that m 
a MihNCKpient end suit at the time of anardinc daniat'os the amount 
of einnpensitmn reeoTeretl under »ee 615 « to l>e dedweted from ilie 
datingt' awarded in the ^nit— It 3.1C (Cnil) 

546*Af (1) II lirnrtrr tiny complninf of a /lOM-fWvmr- 

ithU offence i< to « Coarf, the 

Order of porment of y . ^ . . .i j • 

cert mi fees paid It ’ V conxictf the neemed, may, 

i-oniplainaiit ui non- adihtiou to tin penalty tmpmed 
cognmhle rases , , , / 

upon him, orihr him to pay to the com- 

phiifiant'^ 

(^/) the fee (if any) pan! on the petition of lomplaint, tit 
for the cTiiminotion of the complainant, ami 


(h) any feet paid hy the complainant for leriiny pro- 
resT on hit intnetscs or on the mettsed, 
ami may further order that, in default of payment, the 
accurrd dniH suffer simple imprisonment for a jierwd nOt 
erceeiliiiy thirty days 

(2) An order under this section, may also he viadi hy an 
Appellate Court, or hy the Iltyli Court, irhcn ercreisiny its 
potrert of Tension. 

This section has been added by the Cr P C Amendment Act, 
1923 “ It embodies the prorisions of section 31 of the Court Fees 

Act in order that greater prominence mav be given to them ” — 5fate- 
fnent of Ohjrefs anil Peasons (1914) The provision as to impriiionment 
in default of pajment, and 8ub.«ection (2) did not occur in the Court 
1 ees Act Section 31 of the Court Fees Act has been now repealed 
b' the Cr P C Amendment Act, 1923 
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If the compl'iint is not required hv liw to be stiraped the 
fact tliat the Court fee has licen illegal!} levied bj the Court will not 
be a giound of ordering the accused to paj the fee on conviction — 
8 B H C R 22 Tims no fee is leviable on a cojijplaint by IMumcipTl 
Officers and the accused on conviction should not be ordered to pa\ 
the same — IG 'MAR 423 

A proceeding under the Work men’s Breach of Conti act Act is 
not a iiroceeding for an offence, and if in such a proceeding the worl 
man admits the advance and repajs the same it is not open to the 
Magistrate to make him pay the complainant the Court fee paid on 
the complaint — 6 BOM L R 255 

If there are several persons convicted, the order of paMiicnt of 
the \alue of Court fee and process fee should be joint and not several 
—Txtg \ SanJara, BOAT H C Cr Rule, 1872 

The provisions of this section are not be controlled by section 
615, unlike eection 545 the expenses awarded under this section are 
directed to bo paid m atUlitton to fine and not ont of the fine imposed 
—24 MAT) 305 

According to the Calcutta High Court, the order of paaineiit af 
Courtfeo is no part of the principal sentence in the case — 20 CAL 
C87 But the Madras High Court holds that it is an integral port 
of the sentence— 22 JIAI) 163, 6 M H C R App 28 

" May ” — We think the Court should not be bound to exercise 
the power conferred by tins section in trivial cases, and base accord 
ingl> used the word may ” — Jiepott of the Joint Couimittce (1022) 
547. Any money (otliei than a fine) payable by yntiieot 

,, , , iny mdei made iindei this Code nii/J 

Moness ordered to , , , / » , t 

be paid recoverable as metlioil of inoicii/ of uhirh n uof 

otlKrntsc riptrtsh/ pioitrletl foi •«liall 
be lecoaorible as if it y\cre a fine 

The italicised words have been added by the Cr P C \mend 
iTienC Act 1023 These words provide for the recovery of coinpensa 
tion under sec 2 j 0 of costs under s'‘c 148 (3) or tlie Court fees 
and process fees mentioned in sto &16A 

This section onlv provides a summarv method of realising ‘ inonov 
payable ’ and tbeso words cannot bo strctclicd so ns to iiicliulo Ine 
stock or other good — 23 Cr L J 157 (T<\H) 

An order of rcfmul of compensation paid to tlie coinplninnnt under 
ICC oil mnv be enforred bv process under this section It is im* 
necessary tlint the accused should bring a tivil suit for ricnverv of 
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ll.o I'l .M.I, 11.', 0 .\U, T .M.41). .%!, Ifil I*. li. 11; 

Ilatnnl'il 

An onlor )i\ tlie liich Court ^cttinc n^nlc* nn nunrtl nf conipciivn- 
tion (vec JVi) to tin? ncrn^otl niii'l Ik* doonut) t<i In' nii onlor clircctiUK 
refund of tlic iiiono\ , mid ».nrh order !•« cnforeenMc nmlor tlu» section 

— r. n 11’ 

548. If .in\ ])ei>>on ntT<K to«I li\ ti jtiil^iiieiit or oulei 

Copies of pnirood- 1' ‘'■■'**'1 •* f'ttimn.il Cntiil tlo'tres to 

|ii\o a ««!*> of t!i<* .Ttultjo’s clinrjro to 
tlio jtn\ oi oi ,in\ ntdet oi <I<*|tosition ot otiit'i piit of tin* 
u*(oul III* -li.ill. on apii|\iii>j for sin }i <op\, In* ftji nisli.-'.l 
llii'ienitli 

I'loMiIoil that III* pa\s foi iIh* 'aiiH*. unless the Coini, 
fo) sfinn* spH 1 )] leason, thinks fit to fiitnis]) it fiee of tost 
\ffrfinl luj ;ifc/</riien/ **M/rr ftr — \ roinplnilintit wlio«c coin, 
plaint IS dismissed i* a person affectctl 1»\ the order of disnns«ah niicl 
tliorcfore ho is entitled to H'k for « cop% of the Mncistrntc's order 
of dis(lBirj!«y— Hat uilal VKj. K C\I. 160 Hut n '(hnrgc’ is not 
an order of n Criiniinl Court In wlmh an aeensed )>er»on could ho 
said to ho ntTcttcd aitliiii the meaning of this section, sn ns to entitle 
liun to copies of deposition nhorc the truii has not proceeded 1>C}nnd 
the exanittiation of the prosecution nitiicsscs— 12 V W N 140 
Iremrd eniiHfil i<t eopjfi --A prisoner is entitled to copies of all 
documents for uhich ho oppUcs and which he thinks neeessarj for 
Ills defence and a Magistrate will l«e nititig contrarj to law in deter- 
Jinmng nhcllier such copies arc iioccssnrs or not — 14 M R 77 

549. (1) 'i lie Gom'Iiiui (jenoml in Cimiuil inn} innke 

lilies, lonsistont witli this Code and 
* Delivers to military . t i <■ .i 

authorities of jiersons the ^klint .Vet cii .ills siiiiiltii lass loi tlie 
liable to he tried by time being in foicP as to tlie ca'-es m 
vonrt-inartial . . . 

wliicli jieisons subject to inilitai’j Iat\ 

-shall lie tiled hj a Coiiit to tthicli this Code applies, or hj 
Coait maitial and wlieii .inj pei-son is brought befoie a ilagis- 
tiate and ihaiged with .an offence foi tvhitli he is liable, 
'undei the Aiinj Act S 41, to be tiled bj a Coiut-maitial, 
surli Ifagisfiate sliall liate regard to such rules, and shall 
in piopei cases delivei him, togetliei tvith a statement of 
the rffeiiee of which he is accused, to the coininanding officer 
of iJje legiment, coips or detachment to which lie belongs, or 
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to the commanding* officei of the neaie'Nt militan station, foi 
tJie purpose of beingf tneci hj Couit mailnl 

(2) E\eij Mag*istiate shill, on leceiMiig a wiitten 
Apprehension of such application foi that pin pose bi tlie 
commanding officei of anj body of 
tioops stationed oi employed at an\ such place, use Kis utmost 
eiideaiour^- to appieliend and secuie anj pel son icru'sed of 
•^siicli offence 

550, An^ police-offacei maj seize am iiopoil\ ivhicli 

„ X Ti 1 i ma\ be alleged or su'.iiected to ln\e 
PoTvers to Police to ° ^ ■, s i 

seize property suspect- been stolen, or wiiicli nia} be lountl 
eel to be stolen uiidei ciicum^tances winch create su'^ 

incion of the commi''sion of any offence Such police-officei 
It suboidinate to the officei in chaige of a police station, slnll 
foithuith lepoit the «!ei7iiie to that officei 

If a Police officer has reason to suspect certain properts* to 1 e 
stolen he must himself seize the pioperts He cannot order an) 
other person to detain the same — 16 0 C 371 

This section pjives the Police officer power to seize onlv the pro 
ptrts suspected to be stolen, but it docs not empower him to seize 
'ins other propertj which is mixed with the stolen one — 1909 P R 
14 


551, Polue-officeiN supeiioi in lanK to an officei >n 
Poweis of superior cliaige of a police-station mav e\ei(i'P 

officers of Police the same powers, thiougliout tlie local 

iiei to winch tliei ne appointed, as mas he exeicjspd In ''uch 
offi PI witliin tlie' limits of Ins station 

552. Upon complaint made to a Pie idencs llagisti he 

I>,.«cr to oompcl ro,t "■ M-i-istnt. nil mtli of tlie 

oration of abducted fe iliduction oi iinliwful detention or i 
woman, oi of a female ihild uiidei the 
igc of fouiteeii seals, foi ana unlawful jimpost, he in i\ male 
1)1 oidei fo 2 flip inniicdi ifc resfoi ition of sinfi noiiian to licf 
lilieits, oi of smli fcnmle tliild to hei liushaiid, pinut* 
giiirdiin oi othei pcison IiaAing the Iiwful diaige of "lU’b 
iliild, ind mas toniiiel compliance with siuli mdei, using 
such fonp as mu hc» nc<ess»r\ 

I NlAMI UL D1 IJAnON —The detention of n ihild in a mi 


Mionnrs srI oo! acamst the will of her parent nr j'liardini) with fi 
that vhe should le 1 roii^,ht up in n relipinn which such parent or rhilf 
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cli-^approied of and the adoption of winch would not onh iinohe a 
total change in the child s mode of life but would also deprive the 
parent or guardian of anj control in the education or bringing up 
of the child, uould amount to unlawful detention — 16 C\L 487 

Ihe detention of a girl bj the father in Ins Louse against the will 
of her husband does not amount to unlawful detention, unless it n* 
shown that the detention w-as conlrars to the wish of the girl — 15 Cr 
L J 712 (Cal) If a woman is residing witli her relatncs who are 
aiding her in endeaiouring to procure a disone such detention is not 
unlawful — 2 A\eir 724 

LNLt-AMLL PLRPOSE — \ 'Magistrate can act under tins sec- 
tion when both tlio detention and the purpo c are unlawful In 
C tL 487 cited aboio the detention was held to be unlawful but the 
purpose was not Inlawful purpose means immoral purpose Tins 
section applies to female children onh and not to children generallv, 
this shows that the purpose has some special reference to the se^ of 
the person against whom it is entertained In other words the sec- 
tion has reference to adulterv eonciibinage frostitiition deflowering 
or other similar purposes But it ccrtainh does not include the 
detention of a Hindu girl in a Clinstian Institution in order that slie 
may be a Christian or the detention of r> Christian child in n 
Muliammadan Institution in order that she mas be 'Maliomedan— f 
10 eVL 487 See aho 4 BOM L n 609 

PROOEDUJlR — It IS the District ^lagistiate who alone has juris- 
diction to entertain a complaint and make an order under this section 
He has no power to transfer such a rise to a Bub Magistrate and 
that Magistrate would base no juri'.dictioii tbereiii — Rataiilal 963 
\n application under tins section does not necc'-sarih allege the 
comini'-sion of an otfence and is nut a complaint consequenth the 
provisions of sec 200 and 203 do not apph to proceedings under this 
section — I BOM L R 609 

\Miere a Magistrate has reason tol»elie\e that a woman is unlaw- 
ftilh detained I ut cannot find who so detains her the proper course 
IS for the ^tnglstrat5 to issue an order to have the woman brought 
Itefore him and to examine her it sroiild l>e illegal for the Magistrate 
in stirb case to order the restoration of the woman to fiberts without 
am finding that she was unlawfiillv detained bv anc one and without 
ordering am one to restore her to Iibertv — 2 Weir 721 

All applic'ition to get back a girf from her fathers enstodc on 
the allegation that she «> the wife of the applicant niu«t l>e made to 
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tlie Civil Court and iint to the Magistiate under this section — 10 C 
■\\ X Ixxv 

553f ( 1 ) AVliLMiovoi anj pei'-on < aii'^es a polu e-ofhcei to 

^ auest anotliei iici^on in a iiipsideiK v- 

Comneiisntion to per- . , . * ii at i i i 

sons grotindlossb Ki'cii i* it appeals to liu* Alaf,ns{iate 1)} 

in cliirge in presidencj vvliom tlie (a''e i*) Jieaid that tlieie 

no sufficK lit gioiind foi cau&injr such 
most, the Afagisti.ite inaj atvaid sinli coinpensatioii, not 
c\cp(dnio hftv iiipees, to ho paid hj tlic prison sp Lansing tlie 
.uiest to tlio 2 >ci''on ‘'O aiie-stod, toi liis, lo‘is of tune and 
(‘Nl'oiises 111 the inattei, as the M.igistiate tliinks fit 

( 2 ) In sucli c<ises, if moie pei oils tlian one aie aiiested, 
the Afagistiate inaj, ni like maniiei, atvaid to eacli of tlieni 
siuli ( onipcii*' ition, not e\«eeduig hftj jiiiiees, as sudi Magis- 
tia*0 thinks fit 

(3) All ( oinpensation aviaided iindei this section nnj he 
ie( oteied as if it vv eie a fine, and if it i an not he so lotoveied, 
tlie pei*on hj vvlioni it i pa\«d le shall he sentenced to smijile 
iinpiisoniiient foi such teim not e\ieeding thiitj dajs as the 
Jlagisti.ite diiects, uiiIcsh s«cli sum is soonei paid 

554i (1) AVith the pieMons sanction of the Goseinor 

Power of chartered t^cneial in Count il, the High Coiut at 
Tlich Courts to inako J'oij AVilliaiii, and with the ineMous 
nilos for insnoction ol , , t ^ a 

records of suhorcliiiatc siiutioii of the J^ocal Lfoveinnieiit, ini 
otliei High Comt e tahli'^hed hj Eojal 
Oj.iilej Jiiaji, fiojii time to tune, inikeiules foi tJjc inspettion 
of Hi( letoitls of sulioidijiaie C'oiiits 


Powci of otlicr lilt'll 
Courts to mal e rulci> 
lor other purposes 


(2) l-veiji High Comt not esta- 
IiIisImmI hi, R«i,al Chaitei niaj, fioni 
tniH to tune, and with the pieM()n‘' 
‘tmlion of the Local Roveininent, — 


(u) ni.ike lults foi heaping all honks, <ntiies and 
airoUTils to lie Kept m .ill Cnminal Comts suhoid- 
inate to it, and f»»r the pu juration and tiaiismi— 
ni/i of anv ictiiiiis m state merits to lip jupjtared 
.tnd suhniitled lu such lonils; 


(l>) fi line fotins foi pm i \ podiding in tlio s^d Coiiit' 
f( 1 which it think*- foim should In* pi'^ 



S.555.S56WHE Com OF CRIM1N-\E VUOCIOURF 11G5 

(c) iiiakp iu1p> foi lofrulatinjr it** own pi'actire ami jiio- 
cepdinps ami ll»*‘ piaetice and jJi-orppdin?'' nf all 
Criininal Conrl*’ Mil>oidinalp to it; and 

(tj) make nile« for reprulatinp tlie eveeutitm ot wamiit's 
iv‘-ued under tlii'* Code foi the Ie^^ of fine': 

Pnnided that tlie lule^and foniis unde and flamed under 
th\^ ‘Section shall not he inconM'-tent with thi*' Code o\ any 
other law in force for the time I einjr 

(^) All rule-' made undei ihi' -eition ^haU le puhlj'hed 
in the local official Garette. 

555. Subject to tlie power < mifen-pd hj S 0)4 and hj 
S. 107 of the Go\ernment of India Act, 191) the foim- «et 
forth in the fifth <^hedule. with *ufh \.uiatiou a' the cncum- 
stancc' of each ca«e icqnne, max he used for the lesjiettixe 
purpo'C' therein mentioned, and if ii'od 'hall he ‘ufficient 

“llif/t such inrtnfton’ — ^There Ikmdk no presentied form tf 
warrant under section 100, a Magistrate w!io had to issue one under 
that section adapted a form under sec 06 to tlie provision of see 100 
by altering the figures and bj drawing up the warrant in terms 
required by sec 100 It was held that the warrant was perfectly 
legal — io C\L 003 

556. No Judp:e m Maffi'trate 'hall except with the per- 

mi‘"ion of the Court to whirli an appeal 
Case in winch Judge he** fiom In' Comt, trj 01 commit for 
°ona]h“,“tCT«teJ 'o “• "'liifl' lie >' n 

paitx oi personalh inteie'ted, and no 
Jud"e oi ilajri'ti ite 'hall lieai an appeal fiom aiix judjjnient 
oi feidei iia"e<l oi made h\ him'elf 

Exphtnatian — A Tudffe oi ilajyi'trate, 'hall not be 
deemed a paitv, oi pei-onalK inteie'ted, within tlie meaning 
of thi' se-'iim, to oi in anx la'e hx lea'oii onl\ that he i' a 
Municipal Commissionei or otherwi'e conceined therein in a 
public capacity, oi bx lea'on onlx that he lia' viewed the 
place in whicli an oftence i' alleged to haxe been committed, 
or anj othei place in whn li anx othei transaction mateiial 
to the case i' alleged to haxe occvined, and made an inquiiw 
in connection with the t.%'e 

Ilhittratiun 

A, as CoIIectoi, ujion coii'ideiation of information fur- 
nished to him, diiects the pio'ecutiou of B for a bleach of 
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tlie L\cise A i*- disqualified from tiding ilii*' ca'e is 

a Jlagistiate 

Principle — Jt is one of the oldest and plainest rules of justice 
and coiiimon sense that no man shall sit as a Judge m a case m iihicli 
he has a distinct and substantial interest — 2 CAIj 23 “ The law 

jn laMiig down the strict rule that if a Judge had any legal interest 
111 the decision of the ease, he is disqualified from trsing it, houeier 
•small that interest maa be, had regard not so much to the motnes 
avliieli might be supposed to bias the Judge, as to the susceptibilities 
of the litigant parties One important object, at all eseiits is to 
olear auaj eieri thing ulitch might engender suspicion and distrust in 
the tribunal and to promote the feelings of confidence in the adniims 
trauon of iu«tice which is so essential to social order and secuntv — 

I 2 Q Tl D 55«l, 20 C-IL 857 

A Jlagistrate who is disqualified under this section to trj a case m 
iiot a Court of ‘ competent jurisdiction ’ in respect to that case anil 
if }>e tries that case, the defect is not cured br Sec 537 — 23 CAL 328 
Isor will the defect he cured bj am consent or uaner on tlio part of 
the accused— 2 C \L 23, 32 ALL C3>,9 N L K 81 , 7 V L J "JO 
1 S L Jl 98, 4 LAH L J 152 

Tn/ ni (onmti any case — The expression ‘trv anv case’ is wide 
enough to include anv stage of judicial proceeding m which the guiH 
or innocence of the accused is fmalh adjudicated upon^ — 5 S L H 
137 Tims he cannot hear an uppcol in the case The word ‘ tr\ 

Is coinpreheiisn c enough to include the lieanng of an appeal-~2J 
CAL »J, 17 C ^ MI 19 A AV ^ 74 4 LAH L J 452 0 

N L 11 81 1 S L H 08 Ho is also debarred from iHtorfenUg u’ 
trillion to the prejudice of the accused — 1005 TJ R 11 (Cr P C ) 37 
ffe cannot direct further inijiiirs under sec 135 — 3 S L P. 
(ronfm— 27 ALL 25) 

Hut a Alagistrate tan initinfe proceedings o\cn though he is per 
sonalK mtercstod in tiir i isc — 2 CAL 21 Tliniigh a Alngistrato is 
disqualified under this scrtioii to tr\ a case on account of person d 
interest ho is not on tint account, debarred from granting a J’cr 
mission to another Alagistrnfc to proceed with the case — 20 ALTi 181 

' 7n iilich le M a inittf —Where a Alngistrato wlulc trniclhng 
111 a ratlwai rarriagi requested the ncnisod wlio were h's 
frllnw passengers to ilcsist from smohing and on their contf mptiion* 
h refusing to do s<i irrcslcd niid stil irf|Mciith tricil and coinKt^'d 
-lldii It w s Kill tliat the Alagistritc was Icgalh and nioralli di' 
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f|Ufliific(l from t\crciMiiR Ins jndicinl fiiiirtinijH in relation to tlic olTciiroH 
imputed— Rntniil'il m fco ft Afat«strnte wlio ms one of the 

persons ohstnieted hi the nernsod driving on tlie irroTiK side of the 
road, could not liiinsclf tn the occiisod for the ofTonees under secs 
26 and 2^) of tlie Boinhn \ct \il of ISO” — RntanHl U1 

PFllSON VLL\ INTPllI STLD — ^Tlie words ' persomlli inter- 
ested ’ do not impli mere inff/ferfi/ol interest hut something of the 
nature of an expectation of adrnntace t<i !« entned or of n loss ^r 
some disadi’niitnce tn lie avoided 1*' the person who is said to ne 
interestetl in the «nsc — 8 IIOM L K 017 Thus a pulilic oflictr 
nho e dutv it is to «ec that the lavr is ohevod can not, merelv hv 
rea on of tlint dutv !>e said to Ik? persoiialh interested in tlie proseeii 
tion and trial of an offender — 15 Vl.L 102 Tlie words ‘ persomllv 
interested ’ cannot refer to am rrmotr interest in the matter hut 
must refer to some particular and immediate personal interest in the 
rase and its result~-l5 192 The law does not measure the 

amount of interest which a Judec possesses If he has auv lepal 
interest in the decision of the (|uestion one wav he is disqualified 
no matter how small the interest tuas he — xcrjc/inf t J)oU 2 Q H D 
5i8, 1-1 N li 11 14 

Inshtnrfi — <1) Tol $fiij [ort m otrtsf of arcusetl and Voher pm 
recdwif/i — Mhere the 'Nfapistrate took an active part in dispersiup 
the unlawful assemhlv and pursuinp the members and arresting them 
and siihsequcntiv he initiated proceedings ogainst the accused and 
liimself tried and convicted them it was held that the Magistrate 
should iicTt have tried the case Inmsclf as he Jiad initiated and directed 
the whole proceedings and could he said to have been persomllv 
interested in them — 2(i C\L 8>7 Mliere the investigation nf the 
Police at tlie preliiimnrv iiicjuir^ was directed by a Magistrate to i 
considerable degree and where the Magistrate himself traced some of 
the accused and ordered their arrest he was disqualihod from tmng 
the case — 23 CVL 528 A ^lagistrate who tales more than a formal 
part in a polite investigation should not trv the case — 2 L B R 200 
(2) inferest 1 y bfinp a itifncss — A Magistrate cannot in a case 
in which he is the sole judge of Jan and fact be a coinpetenf witness 
Tlie trial and conviction by a Alagistrate of an accused in a case 
wherein he (the tfagistrate) is himself a witness is illegal — 2 C\L 
40j 20 Cr I J 45 (Pat). IfXW P L R 21 A Magistrate cannot 
import matters into Ins judgment not stated on oath before the 
Court in the presence of the accused If he does so, he makes himself 



1168 THE CODE OF CRIMINAL PROCEDURE. [Sec. 556. 


a witness in the case, and renders himself incompetent to try it — ‘’0 
Cr L J 15 (PAT) , 20 CAL 857 A Magistrate holding a local 
jmestigation and obtaining infoiniation from vaxions sources as 
regards the commission of an offence is incompetent to trj a case — 21 
CAL 920 A Magistiate who becomes aware of some of the facts in 
connection with a case bj Ins taking 6ome part^ or at anj rate b> 
being present at a search made bj the Police during investigation 
should not trj the case but transfer it to some other Jlagistrate — o 
C W Is” 861 An officei should not try an offence under sec 171 
I P C , in his capacitv as a Magistrate, when the offence has been 
committed before him in Ins capacity as a settlement officer — 2 ALL 
405 But if during the coiiise of the trial, the Slagistrate himself 
made a stafcmeiit on oath winch be recorded, and permitted himself 
to be cross-examined and re evannned, it was held that ho was not 
incompetent to try the case — 27 ALL 33 

(3) Pocunioii/ inUtcif —A Iklagistrate who is a shaielioldor or 
the companv which is the (oniplninant in the case, is disqualified from 
trvmg the case In such cases, it is not necessary to enquire wlietlicr 
there was aiiv real or substantial ground for suspecting bias on lus 
part— 20 DOJI 502 See also 2 CAL 23 A Magistrate should not 
entertain a criminal case in winch persons indebted to him are con- 
(irnod oithei ns complainant or as accused — C P Ci Cii Part Hi 
No 59 

• (1) ^[ogliitofe hcnio ^Pnant of complatnonf —-A ^^aglstrate wlio 

IS a servant of the corporation was held to have such an interest n 
the result of a prosecution by the corporation as to disqualifv him 
from trying tlic case — 7 CAL 322, 10 CAL 194, 19 ROAf G05 

(5) Munt^trate hein<i tntntri of comi>lntmnd — The mere fact tint 
the Alagistrate is the master of the complainant who was complaimii? 
on Ills own account merelv, does not deprive the jrngistrate of hn 
jurisdiction, tlioiigli in such a case it would generalh be expedient 
lor him to refer the eomplainaiit to some other Magistrate — 9 BOAf 
iTJ But wliore the compiniiiaiit was the servant of the Jfagistrato 
iml It appeared tliat the Magistrate's wife was driving in the dog-cart 
for pn'sfng which the accused has liecii charged witli rash and negli- 
gtiit dining, the AIngistratc was bold to be pcrsonallv interested and 
lie ought not to trv the c ise — II BOM 572. 

(6) Inirrr^t by bnn*/ Xgrni of Covrl of Tlnn/t — TIio mere fact 
that the Bi'triet Magistrate is, m Ins capncitv as Collector rmiceriicd 
III th< iiiaiiagt.ineiit of an estate under the Court of Wards docs not 
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disqiialifj Inm from trMiig a case of theft arising out of a dispute 
betn-ecii tlie landlord and tenant m an estate under the management 
of the Court of I\ards — IQ Cal 8»1, 28 CVL 297 Rut nherc tho 
niaiiager of an estate under the Court of \\ards, who was also appoint- 
ed the suh-diMsional officer drew up proceedings under sec 145 agaiust 
one who disputed the possession of a piece of land in which the estate 
claimed an interest, and tho Afagistrate refused an application 
foi transfer of the case, it was held that the Magistrate showed a lark 
of appnciation of ordinars principles which should guide judicial 
officers in matters of the kind — 9 C A\ N cc\xvi 

(7) ,9<inefioninj; or tftreriing i>ro*ffution — See notes under sec- 
4S7 A Afagistrate wlio takes a mere formal part in the prosecution 
cannot he said to direct the prosecution and is not therefore dcpriitnl 
of Ills jurisdiction in tlic case Thus a Magistrate who simply issued 
process as officer m-charge of Sudder siihdnision is not precluded 
from hearing an appeal in the case— .10 C\L SCO 10 BLR L T 150 
1\ here a Alogistrate under the Fxcim; let la\s l*efore the Inspector 
of Police certain information regarding the conduct of the accused 
111 ills dealings in opium and directs the said Inspector to make an 
inquirs on the basis of that information and a prosecution is 
Mifisequontli instituted in the ordinars cour*o 1)\ the inrcsti- 
gating Police Officer it was held that the Magistrate esnnot 
ho sjid to Inie such connection with the proceedings antece- 
<lent to the prosecution as would debar him from trsing the accus'd— 
11 \ L J 6’J Mherc a Depot' Tahsildnr insde a report to tho 
laf sildnr nf>oiit rertsin ofTeticos and the Talisildar in liis turn reported 
till mutter t<i the Depot' Mnci'.tratc who nnthorised tfic Tahsildar 
to jiro'cciitc the accused and the Tahsildar thin lodged a complaint 
liefori the Peput' Magistral* who trieil th* la'C it was held that 
till P« jiiit' Magistrate w as not ilisqiialifii^d smuc he mini' aiithnrurd 
the pnisiculion and not ttirrrtnl it V ilistinrtion shniild l>e drawn 
l<“twoen authorisation and dirertitiu of prost.cntion — 21 M\I> 233 
But whore a District Magisirat* who as msj.oitnr of factories ordered 
MU iiiquir' to 1 m? made and in the t-atne caparit' directed the prosceu- 
liui of the accused for an off* nee under the factories \ct he was div 
qualificsl from tning the case — 1 I<ah V» V Magi'trate who upon 
information furnish«l to him directs the is«ne of a warrant under 
'cr •) o^ the Rami ling Art, is disquali£e*l from tmng tie ca«e— 13 
I lir 1. T. 151 \Miere after the cli»se *f a trial the trsing Jlagrs- 
Iratc imlcrs lie Police to aerd up a charge-s»^t in re*p«t of n 
71 
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Witness for the prosecution, *111(1 upon tlie Police doing so, tries that 
person and convicts him, held that the Alagistratc having directed 
the prosecution of the accused is not competent to hold the trial — 23 
Bom L II 812 

EXPLANATION — Under the Explanation a IMagistrate !•» not 
deemed to be a party or personal!} interested in any case bj leasoii 
of the fact that he is a Municipal Commissioner or otherwise concerned 
therein in a public capacity But if in addition to a connection •'f 
that sort, he directs the prosecution of a person for an offence lie 
IS disqualified from trying the case, not by reason of the fact tint e 
IS a Municipal Commissioner or puhliclv connected with the ca«e 
but bv reason of the further fact that he has constituted him elf ^he 
prosecutor— 5 SLR 137, 19 A 1\ N 74, 23 BO'M L R ^^2 
Thus the mere fact that the Atagistrat© might happen to he i 'Mtini 
cipal Commissioner does not necessanh disqualify him from liolding 
a trial in which some Municipal matter was involved But it is a verv 
different matter when it is found that the Magistrate is pr'ictic'iHv 
one of the prosecutors and the Judge— 10 CAL 1030 Tlie mere fset 
that the Slagistrate ts the Vice President of the Muii cip ilttj *111(1 
Chairman of the M'ln'iging Committee does not disqinhf' J”'” 
from trying an offence ngamst the Municipality But if he Ins tal en 
anv part m promoting the prosecution as for instance hv concurring 
in sanctioning it at a meeting of the Managing Committee or other 
wise he would be disqualified — 18 BOM 412, 1896 P R 5 So nbo 
if the IMagistnte is the Vice President of a Municipal Committee and 
wn-j present nt tlie meeting m which the resolution was passed fee 
the disobedience of which the accused is prosecuted, the Afagistnic 
is debarred from trying the case — 23 Cr L T 704 (Lab) \ Afsgis 
ti-ate docs not bv reason of his being a member of a sub committee ef 
a Alunicipal Board become personally interested so as to be disentitled 
to trj the accused for an offence against tho AUunicipal Board — 2/ 
ALL 21 But if ho presides at a meeting of the Aluiiicipal Board 
which directs the prosecution of the accused, ho becomes disqunlificd 
—11 N L R 11 uS L R 137,20 Cr L J 211 (Nag) It mnv 
that he did not speal or vote at the meeting but the fact reinnins 
that lie attended the meeting where the question was del ated and tl a 
prosecution ordered, and he has therefore placed himself persnmdl' 
to some oatent in the position of a prosecutor — C SLR 137 Vhere 
the Muutcipal Conxmittcc resolved to institute crviwimil procoedinC* 
rgninst the nccusei! and directed the ^ecrctarv to tnho nercssar> 
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steps, and tlic Secrctars foraarded n «)p\ of tlie resolutions to the 
Joint MaRistrate (who w is none other tinii the Secretary hmisclf) 
who took proceedings and tried the accused, it was held that the trial 
was not onl\ ille^^al hut a mere show— J \ \ 181 The District 

AI\j,istrate is not di tjunlified from heariiip; tlio appeal merclj hecnise 
lit happens to be the i/mrman of the Municipal Hoard — 19 \ M 
74 (Conim — JJ C\L 44 and 15 M \P b.1 where it is held that the 

sen fact that the Chairman of tlie Miinicipalits is the Magistrate 
di iiualilies him from trvmg the offence and the Explanation does not 
apph to Ills case) 

In 10 C\L 194 a distinction has liecii draw if between a salaried 
officer of a Corporation and an ilpiiorarx Officer and it has been held 
that the Explanation does not appK to a salaried officer V salaried 
•officer of tlie Corporation is bx reason of the xer' fact tint he is a 
erxant of the Corporation precluded from trxmg onx Municipal 
ca e as 3 'Magistrate flat a gentleman who without remuneration is 
merclx discharging a public and hoiiorarx office and who has ro 
personal interest in the proceeding of the Miinicipalitr max well be 
supposed to le free from tliat bias which tlie jealousr of the law pre- 
sumes in other persons more imtnediatclx interested 

Concerned therein m <i piiUic eniatity — \ Magistrate m charge 
of opium and escise administration of a district is not per«onaII> 
interested in the observation of the proxasion> of the Opium Vet 
nierelx because it is his dulx to see the law relating to sale of opium 
enforced and maintained in his district he is therefore not precluded 
from exercising jurisdiction in re pect of offences against the said Vet 
— 15 \LL 19J o V L J 3a" \ Pistrut Magistrate is not pre 

thided under this section from trvmg an offence under the Police 
Vet nierelx 1 ecause he is the head of the Police— 22 VLL 340 The 
!acx tlxAt a Dxstvxct Magxsjtrate xs al'O Di tvict of Police 

doe'> not of itself disqualifx him from trviug or inquiring into cases 
inxe tigatcd hr the Police of Ins District — 2 I H It ’OO But if 
the Vfagistrate in his pul he capaeitv dneefs tl r i/rosrriition he is dis 
sjnalified Thus where the Magi tratc ns president of the Octroi sul>- 
committee directed the pro ccution of an accused for evading the pav-» 
ment of Octroi the Magistrate was debarred from trxing the case 
exen though the accused had consented to be sq tried — 32 VLL 03-5 
LOeVL INSPFCmON — Lndcr the Code of 1S''2 it was leld that 
a "Magistrate making a personal inspection of the locus in guo where 
tic offmee was committed makes him clf a wane's in tie ca'c and 
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therebi renders himself incompetent to tr\ tlie case — 19 MAD 263 
But nott the Ian has been changed b 3 the addition of the latter part 
of the Explanation 

A Magistrate is competent to inspect personalh a locality m 
Older to test the connection of tlie evidence and plans of the locality 
submitted in the case Such an inspection Mould not disqualifj him 
from trjing the case — 1901 P R 13, nliere the Magistrate inspected 
the locus m quo and stited in his pidgment nliat he san when he 
inspected, he nas not disqualified — ^2 Weir 728 Where a Magistrate 
made a local inspection in the presence of both the parties and the 
pleaders and stated in liis judgment some facts nliich he then observed, 
it Mas hold that the ’Magistrate Mas competent to convict the accused 
persons — 2 M eir 727 But if the Alagistrate goes to inspect the 
localiti accompanied Mith on© parts onh (e g the complain- 
ant) he cannot tn the case— 1901 P L R 105 12 C W IC 

748 Mheie a Alagistrate in visiting the scene of occurrence 
not meroh noted the various features of importance but imported into 
his judgment irhat lie could not have possibh noted from the locality 
or from anv thing connected tliereuitli (eg the position of the accused 
and othei men it the time of the alleged occurrence) lie exceeded the t 
proper limits of his discretion in making the inspection nnd thus dis 
qualified himself from trving the c'^e— 3 C N 607 

IXQUIRY — The holding of aii iiiqmn under sec 202 does not 
dis(|ualifv the Magistrate from trving tho case — 24 CAIi 167 

_ , , , 557. No iilentlei who inattise" m 

Practising pleader , , 

not to sit as Alagis. the Comt of aiu Magisti.ite in n ]ire- 
trate in certain Courts sideni V -town oi cll’^tllit hill sit .i** 
"M.ig-istiute 111 sui h Comt oi ni an\ Coait uithin the luiisdic- 
tion of sudi Comt 

riio appointment of a pleader to act as Prcsulencv Alagistrato is 
not forbidden bv anv provision of the Code The onh thing required 
of him IS to give up practiio on appointment — 23 BOM 400 


558. Th«‘ T.of.il Gov 1*1111110111 nia.\ dofoimino Mint, for 
tho ]>niposo of this C’odo, shill he 
bnVguirge o/VoiirtT dot moil to ho tho hiiign.igo <»f ( u h fouit 
Mitliin tho toiutouo" admiiiisfoiod hv 


Stull Govoiiiiiioiit. othoi thin tho High C'omts istuhlishod I't 
Hoviil Ch iiloi. 


“Mith tlie permission of the presiding .Tudgi or Magistrate, any 


.\ihi«ai* or IMoaih r mn ndilrp>- tbo Court tii I'ligJisli mIjcii anv one 
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of t!i(* plcAtlon on tlip in>|KV.i{o *tilc i» aojunitilPiJ uitli tint InnciiacP, 
or fllionorcr llio 'onmr of |»lrnlrn> nr In* ilirnl* •■ori'Ciit* tn tint 

I'Cinc «lonc ’* — Cil (• II A C O , p *»*• 


553. (1) .'^•ihjrrf to the otlur i>roi itmn* of iJii* (’oilr 
l’ro^i»ion for t>oT\cr^ (he fmirtr* otiil tliitir* of o Jitthjr or 
of .liidcp* nnd i* . . » » 

tr*tcH l>oirc cxcrcLod Mnoftmti nun/, hr rritrifnl or fur- 
hv tlioir snccc«nrs in f„rimtl /»»/ litt *iuiinor in office. 
nfiirr 

("J) llVir/i there i» on*/ itouht o* to irJm »♦ the tiiriex<ttr 
in 4ifiee of oin/ Mof/ntnitr, the (’hief Pn ^iiicnci/ Mngiitnilr 
tn a /*re*uIenn/‘toirn, onti the /)i*triet Mtii/nlrnte oiitru!e *uth 
inun, f}inU tlrtennine In/ or tier m irninii/ tin Moi/ntriite irho 
•hull, for the fnirposet uf ihn ( mh or of <i;ir/ /iroet ethni)* or 
onttr thereiiinler, he tlrriiutl to hi tin *ueer**or m ofHct of 
^nrh Mni/ntniti 


(M) ir/irn there u oin/ tlouhi m to ir/ni thr *iirni*or 
tn offier of nny Athhtioniil or A*'i^tont .'>r*tiiini Juili/e, the 
Sci^nin^ JuiJi/e iholl tlcternune hy onh r in icritiny tin Jiiihji 
irho *hnU, for the of thn ( oile or of dm/ preieieihm/i 

/?*■ oriler thercnntfer, Ik tlaintil to hr the tn office of 

4tnh Aihhtinnol or .!«««/««/ Jntlge. 

Tlii<j kection lia< l)ccn redraftoU 1»\ tlio Cr P C \niendmcnt \rt, 
1921 Tbc old <«tioii stood as follows — 

" o-jO All powers Conferred !>' tin* Code on tlio Governor- 
Generjl in Council, or on tlic I.ocal Go^ernmont, may bo exercised 
from time to time a-* oceaMon re<niires ” 

Ihit till* »ection was «ii>iie<-e*'.drs iK'taiivc it* proviMons are 
covered b* *eftioii 14 of the General Clause* \ct The old section has 
therefore Iweii omitted and an eiitircit different section has been passed 
in Its place “ C new section is intended to he inserted, providing 
for the powers of Judges and 'Magistrates licing exorcised by their 
successors'iii-office, and the determination hr the Chief Presidencj or 
District Magistrate of the person to be deemed the successor-in-ofilco 
of a SulKirdinate Magistrate in cases of doubt — 'statement of Ohirrfs 
and llensom (1914) 

Officers concerned in 560. A pulilic servant having any 
rales not to purchase i . . t .• 

or bid for property peifotin in toniieotion with tlii' 

•^ale of any piopoitj under this Code 
shall not imirhase oi bul foi the piopeitj 
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561. (1) l^otliwitli'standing' anj tiling- in tins Code, no 
Special provisions Magistiate except a Chief Piesi(lenc\ 
oV‘'i\pr’br a 'hmbali’f ilaftiatiate or Diatnct Mafristnfe 
shall— 

((?) take cog-nizanee of the oftenee of lape Tvheie the 
‘sexual luteipouise was bj, a man with his wife oi, 

{]/) commit the man foi tiial foi the offence 

(2) And, notwithstanding^ anything in this Code, if s 
Chief Piesidency Magistiate oi District Magistiate deems t 
necessii\ to diiect an ime^tigation bj a police-nfficei, with 
respect to such an offence as is referred to in suh-Sec (1), no 
police-officei of a lank below that of police-inspectoi shall ho 
pinplojed eithei to make, oi to take pait in the in-vestigation 

Cfause (3) — Where the offence referred to in this clause iras 
taken eognizmce of hv the District Magistrate, the fact that the 
msostigation into the offence liad heen conducted by a Police officer 
W 1 S not s mitenal irregnlarits trhich nould 'itiote the proceedings— 

15 AM NO 

5G1-A, NotlnriQ in tint Code dinll he deemed tv Innit 
or affect the inheteni pouei of the 

po«e'r'"'j H,Bl.‘S"rt ‘ '» «'«'<• 

necc^iary to effect to any outer 

under thit Code, or to pieient ahu*e of the procett of niu; 
Coint or oihertiite to trcuie the endt of justice 

Tins section Ins l»een added hi the Cr P C Amendment 
1023 “Hi this section it is proposed to gue statntorv recognition 
to the inherent powers of the High Court— a principle mIiicIi is alreod' 
ncll recognised ' — >St/ilenienf of Ohfrrtt <tntt Hentons fI924) 

“Of o//n>r»Mf /(/ treuif the emit of ;iMOrp — “Me have 

hliglilh ilahorotcd tlio provisions of this clause Me understand that 
a High Court has recciitlv held (44 All 401) that it had no power to 
<!iro(t the eTpun^iug of nhjcetionnhle matter from a record Me 
thiiil it (icsuraMe that jl should he made clear tint this clause 
inttiidid to meet sndi a case "—Tlriort uf the Joint f’nmniitfee (lf•I^21 

‘'IS 41 \ll Pil nml otler cases titeil under voc J 10 under heading 
“ I’micr In (xpniig« Dinurhs from lonir C<mM s judgment 
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a person is con- 

Power <0 o' 

Court to re- theft in a build- 

probat, on”'"" l-S. 

good conduct m 1 s a ppropna- 

1 11 s t e ad of . - . 

sentencing to tioil, cbeatin^, 
punishment qj. other 

o ft e nee under 
the Indian Penal Code 
punishable tvitb not more 
ihaii tuo years’ impncon- 
inen^ before any Court, and 
no pi-eriou'i contiction is 
proted against him, if it ap- 
peai-s to the Court before 
t\ horn he is «o cont icted, that, 
regard being had to the 
joutli, character and anteced- 
ent- of the oSender, to the 
trit 1 il nature of the offence 
and to anj extenuating cir- 
LUiu-tance’* under vrlucli the 
ofieuce ttas comnutted, it 
is expedient that the 
otfender should be releas- 
ed on probation of good 
conduct, tlie Court may, in- 
-teid of sentencing him at 
nine to an\ puni-Iiment 
duett that he he relea-eil on 
111- entering into i bond witli 
oi without -uretie- and <iur- 
ing -mb period (not exieed 


562 i ( 1 ) II /ie« 0/11/ 2>erson 
not under 
Power of tirenfi/-onc years 

“f 

convicted iitted of an 
Ti oS<^nc. run.sh- 
good conduct able icitJi im- 
I n s lead of . > 

sentencing to pn^onment for 
punishment jjof more than 
SCI en years, or 
tchen any person und^ 
ttrcnty~one years of age nr 
any iromein /« comicted of an 
offence not punfshahle lath 
death or transportation for 
life, and no previous comic- 
tion I- proved agam«t the 
offender, if it appear* to tlie 
Court befoi’c which he is con- 
victed, regard being liad to 
the age, character or anteced- 
ents of tlie offender, • * • 
and to the ciivumstances m 
wind) the oftence was com- 
mitted, that it I- expedient 
that the offender should be 
released on probation of good 
conduct the Court ma\ in- 
stead of -entencing him at 
once to am punishment, 
direct that he be released on 
hi- entering into a bond, with 
or without suretie-, to appear 
ami receiie sentence wlien 


mg one \e\r) as the Court called upon dnring such 
law direct, to .ippear and penoil (nol exceeding tJiree 
tecene sentence when r.illed years) as the Court ma\ 
upon, .mil in the nie-intime to direct, and in the meantime 
ke^p the peace and he of good to keep the peace and he of 
heliaviour; good behaviour 
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561. (1) NotliTVitlistandm" an^ thing in this Code, no 

Special provisions 3ilagi«'trate except a Chief Piesidencv 
nV‘rijr’brVln£r ilapictiale Ol Dl'ftricl Maffi-tnte 
shall — 

{n) take cognizance of the oftence of lape wheie tlie 
‘^exinl inteiponi'^e was h\ a man with his wife oi, 

(It) commit the man foi tlial foi the offence 

(2) And, notwithstanding anj thing in this Code, if a 
Chief Piesideiicj Magistiate oi District Magistiate deem'' t 
necessn\ to direct an inaestigation bj a police-officer, witli 
lespect to such an offence as isjeferred to in suh-Sec (1), no 
police office! of a lank below that of police-insjiectoi shall be 
employed either to make, oi to take iiai-t in the iniestigation 

Cfnijs? (3) — AMiere the offence referred to in this clause 
tal en cognizance of h\ the District Magistrate, the fact that the 
iniestigation into the offence had been conducted In a Police officer 
sns not a niitenal irregularits which would vitiate the proceeding*-" 
lo A ^ 9 

5G1-A. Kothtnq in thu Code shall he fhctnrd In hn\d 
or affect the inherent pon er of the 
H, «!,■&?' ro„r, to .urh or*,, ,o,„/ 

necci’iary to t;nc effect to any order 
under thi^ Code, or to picient ahute of the qnocett of am! 
Court or otherui^e to *reine the rnd^ of justice 

This section Ins lieeii 'tdded l>s the Cr P C Amendment \ct 
102^ “Jli this Roctioii it IS proposed to gue Rtatntors rocognitu’'’ 
to the inherent powers Of the High Court — a principle which i* nlrcad' 
w ell recognised ' — Siotement of Ohffct^ nnd Rrosons (1D14) 

“Or o//rMrnr hi serine t] r ei of jimOtc ’ — “Wt hare 
sIiglilK clahornted the provisions of tins danse ^\e understand that 
a High Court has rooenth held (44 All 101) that it had no power *<’ 
direct the expnngtng of otijeetionnhle matter from a record 
thiiil it ihsi/alle that it Rlmiild Ik* made clear that tins daii«e *' 
intiiidid to meet viiih n case —7/e; ,rt of tl,r Jr ,„t f’imi,»//rr 

‘'o. n Ml Kll niul iitlitr iav<><itid under sir I 10 under hendirS 
“I’nw.r to I apiii HI* n iiiiirks from Inwir Courts jtiilgineiit 



Sec 5(i2] TllK CODt OF CHIMIXAL rnOCI DUni 


1175 


562 « In mu ra'c in 

a person u con- 

I-„»cr to '■■■><■■' "f 
Court to rc- tin'll in a Innici- 

rroLt,o„“'’ot ...R. 
pood conduct m j s a pjmipn »- 
1 11 s t c ad ol . 1 _ 

(tentcnciOR to tinn, cnottinp 
puiiidimcnt qj. otiior 

o fT o nee uniW 
tlie liulian I’cnal Code 
pum-lialile ttitli not more 
iLau two jear>’ inipruon- 
men* before aiu Court, and 
no jii-evioiu (oruntion )'• 
pitued apanut him, if it ap- 
peal*' to the Court hofon* 
V hoin he i*' ‘•o toiu u ted, that, 
repard hemp liad to the 
jouth, character and anteced- 
ent- of the onender, to tlie 
truial nature of the offence 
and to anj estonuatmp cir- 
lUiii-taiK.e'* under which the 
ofieiice t\as committed, it 
Is expedient tliat tlie 
ohender should be releas- 
ed on probation of pood 
tonduct, the Court may, in- 
steid of sentencing him at 
once to an^ punubnient 
diied that be be released on 
hi- entering into a bond with 
Ol without suretie-, and dur- 
ing -util period (not exceecl- 


562. (1) II hrn nn»/ person 
not under 
Tower of f^rrntv-onc yenrs 
Court to re- gf ,, con- 

lca«e certain ' ' 

conrictcd ttitcd of an 

pood conduct aide icith tin- 
I n a toad of . > 

vnteneinp to /»-ifonn»rnf for 
punKlimciit fu>t more than 
SCI rn years, or 
tchen any person und^r 
tirenitf-one ytiir* of age a, 
any irotiuiii /♦ enntteted of an 
offence not ptini^halde icith 
death or tran*pnrlation for 
life, and no picMou- coiuic* 
tion 1 - piTued agaiiut tlie 
oflendei, if it appear- to tlie 
Court befoi-e u Inch he is con- 
Mcted, regard hemp Iiod to 
the age, cliaracter or anteced- 
ent- of tlie oflendei, * * * 
and to the oiieumstances m 
whicli the ottence uas com- 
mitted, that it is expedient 
that the offendei should he 
relea'ied on piohation of good 
conduct the Court maj in- 
stead oi -entencing him at 
once to an^ punishment, 
duett that he be leleasecl on 
his enteiing into a bond, with 
or witliout '^uretie-, to appear 
and leceue sentence wlien 


mg' one jear) as the Court called upon during such 
m.u direct, to appear and period (not exceeding three 
leteue sentence when callcnl years) as the Court nia\ 
upon, and in the meaiitnue to direct, and in the meantime 
beep the peace and be of good to keep the peace and be of 
behaMOiir. good beliaxioiir. 
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Pioxided that, \rheic any fust offender ts competed hi/ 
a magistrate of the thud class, oi a Magistrate of the second 
class not specially empouered hy the Local Government in 
this behalf, and the Magistrate ts of opinion that the pouei 
conferred by this section should be exercised, he shall record 
his opinion to that effect, and submit the proceedings to a 
Magistiate of the first class ot Svhdixisional Magistrate, foi- 
uording the accused to, ot tajing hail for his appeaiance 
before, such Magistiate, uho shall dispose of the case in 
mannci pioiidcdhyS 380 

(2) Older under this section may be made by anil 
Appellate Couit or by the High Coint uhen cxercisiiU} ds 
pouer of iciision 

(3) TT hen an aider has been made under this section in 
respect of any offendci, the High Couit may, on appeal nhen 
there is a right of appeal to such Couit, or when exercising 
its ptrncis of uiision, set aside such order, and xn hen theicof 

on such offender accouhng to Jan 

Proiided that the High Court shall not under this suh^ 
section inflict a greater punishment than- might have been 
inflicted by the Court by nJitch the offender was conxicted 

(4) Ihe proxisions of Ss 122, 12(>.4 «n7/40G4 shall, '■o 
far as may he, apph/ in the case of sureties offered in />'/»• 
siiance of the puni'-ions of this section 

CHANGE — Subsection (I) lias been substantially amended, and 
Subsections (2) to (1) baseljccn nenU added bs the Cr P C Amend 
ment Act The iiniii clianRCs arc the folloning — “First, this sec 
tion extends the list of offences in conviction for nbich a person nnj 
be released upon probition, secondly, it is made clear that section 
GCJ docs not nppl\ nicreh to the case of youthful offenders but apphis 
to a nider cHss'of persons, tlnnllv, the word ‘ trnial ’ has been omit* 
ted, fourthly, tlio period for sihicli an offender inav bo released under 
this section lias been extended from ono to three 3 ears, fifthly, power 
has hoen t-onferred on an \pp<llatc Court or upon a High Court iti 
the exercise of its rcMsiniin] jurisdiction to innho an order under 
section V>2 mid fiiuny the High Court has been empowered either on 
appeal or revision to inflift sentence of unprisoninent in heii of an 
order under this scctinn ” — Stuterarnt «/ Ol/rrls anti lleahons (Pll) 

^COPb Ot s| C'riON — This section has no roferciue to age and 
Its op< ratmns are not linitted to t,/friulrrs It applns to 
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persons of nclraiiml nco — 2 llOM L H 817, lf)10 P. II. 11; 18 Cr. L. 
J. 4C9 (MAI).); 2 L P II. 314. The intention of the lair i<i not to 
malvc It csHjntial that the offoinler must flo joiiiir or that tli<\ offence 
„i»-inwt-he*triTial-iu-itsJiaturc_ctc>i merclr to indicate the lines on 


{To page 1176.] 

After suhsecllon (t) of teciion 562 » the fotlottinR subsection shall be 
inserted, namely 

(lA.) In any Cft<ie In which a person is convicted of 
j ^ theft, theft In a butidinp, dishonest mis- 

rf UaeewithedinaM. anpropriation, cheating, or any other 
ofTence under the Indian Penal Code, 
punishahle with not more than two years' imprisonment 
and no previous conviction is proved apainsl him, the Court 
before whom he is so convicted miv, If it thinks fit, having 
regard to the age, character, antecedents or physical or 
mental condition of the ofiender and to the trivial nature 
of the offence or to any extenuating circumstances under 
which the offence was committed, instead of sentencing him 
to any punishment, release him after due admonition. 

This amendment has been made by the Cr. P. C. Second Amend- 
ment Act, XXXVI 1 of 1933 . This IS almost the same as the earlier 
part of the old section 562 . 


(BUR ) 

This section should not he applied iiidiscnininately to all cases of 
first offenders — 2 L B R 314 Where the offender is a person of good 
position in life, lie should rather be dealt with under this section than 
sentenced to whipping — 1907 P W R 9 

Section does md apply uhere sentence has been passed — This 
section cannot be applied to a case in which the Magistrate has not 
only convicted the accused person but sentenced him as well to im- 
prisonment and fine— 17 A L J 426 The words in the section are 
' instfod of sentencing him * 
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OrPENOES RCrERRED TO IN THIS SECTION —Under the 

old Hw this section applied only nhere the offender iias convicted of 
one of certain offences under the Penal Code, and not of au offence 
under any other lau e g an offence under the Indian Railways Act — 
1 Js Ij R 139, or an offence under the Excise Act — 1916 P R 19 
This restriction has non been remosed 

The old section could not apply where the offender was punishable 
with more than 2 ^ears imprisonment Thus, it could not apph 
where the accused was convicted of criminal breach of trust — 7 BUB 
L R 14, or of receiving stolen property — 2 BOM L R 343, or cf 
lurking house trespass — 15 C P L R 11, or of using as genuine a 
forged document — 17 BOM L R 921 , or of house breaking — 18 Cr 
L J 4G9 (MAD }, or of aggravated form of cheating under sec 420 
TPC— 3LBR95 1 LAH 612, 41 MAD 633, or to an offence 
under sec 381 I P C — 4 N L R 18 Ail these cases will now fall 
under the present section 

No order can be made under this section where the accused hav 
been coinicted of an offence not falling under this section, e\en thons^ 
he has nlso lieon convicted in the same trial of an offence falling under 
this section— 2 Weir 731 

"WHO CAN PASS ORDER —An order under this section can be- 
pas ed not onlv br the court which coniicted the accused hut al»o hi 
the Vppellato Court, as well as by the High Court in revision— 21 All 
noc, 29 Mad 5G7, 25 C W N 720 Tins is now expressh provided 
HI the new subsection (2) 

BOND — The bond to be taken should he not onh to keep 
peite and to ho of good behaviour, hut to nppear and recei'O sentence 
whin called upon and in the meantime to keep the peace and be '’f 
good iKliaiiour — 2 BOAI L R 112 Hut it is not competent to s 
"Magistrate to direct tlic accused to appear in Court on a fixed dai 
to recoil 0 sentence, all lio can do is to release the accused on proba 
tion of good conduct for a certain period and to direct luni to appear 
and receno Rcritcnce when called upon during such period, if he doe< 
not observe the coinlitioiis of the liond — 2 BOM L R 702 

7/»n</ ? y minor — Th third proviso to section 118 providing h’r 
Ikhi 1 of minors to bo executed bv their sureties applies onl' to Ixm'b 
iimlor that section and does not iipplv to bonds of first offcnikr' 
released under this scdiori Under this Nertion a liond nmv Ih eve 
etiled hv the niinnr himself and not bv his sureties Tlie worels * 
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h s enter og into a bond ’ are clear — 4 L B It 12 (overruling 2 L B 
It 137) But see the new section 514 B 

InahTlity to furmsh security — ^Tlie new that if an accused person 
IS ordered to gue securitv under this section and he fails to do so he 
should be detained in prison till the expiration of the period for whicli 
securitv is to be furnished, is not m accordance with any provision 
of tins Code The proper course is for the Magistrate, before passing 
an order under this section, to ascertain whether the accused is likelj 
to be able to giro security immediatelv or within a reasonable time 
If he fails to give security within a reasonable time tne Magistrate 
should pass a sentence which should be onh nominal — 3 L B II 2 
PRO^MSO —Pouei of Second Class Maotstrale — It is not open 
to a Second Class Magistrate wlio has not been specialh empowered 
to exercise pirisdiction under the first part of this section to take 
proceedings under that part altliough he was invested b' a notification 
issued under the 1882 Code with all the powers specified m the fourth 
schedule of that Code— -2 Wcir 731 

Z’oiccr of the MoQistrate to trhom ptoceethnns are suhmtlied — 
Sec notes under sec 3^ 

Joint trial of voiing nnil aoed offender* — Where the first accused 
aged iiearli 50 and the second accused a bo\ of 11 were charged of 
theft before a Second Class Magistrate and tlie ^Ioglstrnte sent the 
(asc of lioth the accused to a First Class Magistrate so tlint the second 
accused might he dealt with under sec 502 it was held that th'’ 
Second Class ^tagistrato should have disposed of the case of the first 
occiisod according to law without submitting the case to the I irst 
Class Magistrate and that he should base submitted tbc case of the 
second accused onh — 2 BOM I It 112 

M’PI \Nn Ill\ ISION — \u appeal lies from an order under 
this section releasing a consirt on Ins entering into a l>ond — 190| P 
It 21 \nd the appeal mas l»e preferred escii after the cxpirs of 
th period of the Inuid — 1*117 P R So also the High Court in 

resisioii can set aside tie conviction and tie order demanding secur- 
it\ non though tie consicts haso not moved the High Court to 
cxcrci e »1 at power— 1*112 P W R 7 1M4 P W R 12 

It was held under ti e old law that in Mtting aside in rcviMon tl e 
order under this Mwtion tlw High Court could not substitute in its 
t lacs a reiiteiics cf iroi risonment W au'e no sentence' had l■eetl 
I assod Is tie 1/Jwer Csuirt (the ordir under 5C2 not l>eit)g a 
•►entsiHv’) and tie pnn isis ns if 4f as to eihanceraent of 
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sentence did not appl} — 37 ALL 31, if tTie Appellate or Hcrisional 
Court consideied that anj sentence should he passed upon tlie accused, 
it could order a retrial — 1911 P R 16, 37 ALL 31 But the nen 
subsection (3) non empowers the High Court, in appeal or m revision, 
to p(ns sentence on the accused after setting aside tlie order as to 
secnritj 


563i (1) If the Couit tvlncli cojiMcted the otteiulei, oi 
Prov.,.on m case of a Co.irt -nhicli couWIiaa c dealt „ itli llic 
offender failing to oh- oftendei in lespect of his oiigiml 
m'oLHzTnccr'” satisfied that the oliendei haa 

failed to olseite aiij of the conditions 
of his iecog:ni7an( e, it may j'lsue a waii-niit foi liis appielien- 


^non. 


(2) An oftendei, wlieu appieliended on aiij “siich \sanivnt, 
‘•hall he bioug’ht foithnith hefoie tlie Coiut is uing tlie 
nanant, and sncli Couit inaj eithei lemnnd linn in ( ii'todt 
until tlic case i*! heaid oi admit him to hail nitli a sufficient 
suiefj conditioned on Iii« appeannj? foi ccnfeiice Such 
Coait may, aftei heanng the case, piss ‘•entence 

564. (1) Tlic Couit, hefoie dneetin'? the lelease of an 
C o n d 1 1 1 ons as to under S. 502, sliall he siti'-ficd 

abode of offender tlint tlie offender or Ins suietj (if an.t) 
has a fi\ed place of abode or leprulai occupation in the place 
foi nlinh the Couit acts oi in nliich the ohendei is liKeh to 
Ine dunng the peiiod named foi the ohspiwance of the (on- 

ditioiis 


(2) Nothing in tins section oi in Sections ''ihJ and ‘itil 
'h..ll aflci t the pioMsums of S 31 of the Refonnatou Sdinol- 
Act, 1807 


Order 
^lddress 
< nin icted 
(") 


O') 


Pm unish/-coinictc(I o/frmJrr^ 

for notifying 565. (1) AVhen inn iicivon liaMUff 

of prci loiislr • , , ' 

offindcr roinu tod — 

Iti/ ti Court in huho of on offinir jiiiniihnliJ<’ 

tint/rr S 217. 4S9 I . S -IS'l//, S ISOf or S -180/?, 
of the Inthon Pt nol Cor/c, ni of anj ofTem o iiuni-li- 
ahlo iindci (’hnptei XTI oi ('lni)tci XVIT of that 
fodo, with impiisontni lit of pithci dc-ciiption for 
n li rin of time \p.irs or upwind', oi 
In; n C onrt or 7 nhunoj in tin tt rritoru < of on t; Pnnct 
or Stott in I mini tntimf unfit r tlit i/iiitiol "" 
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special tnithnnfi/ of the (fotcrtior Gcncrnl tn 
Cunnul. or of any Local Guiernrnent, of amj 
offence irhich trotild, tf cooimttted tn British 
India, Jiaie heen punishable under any of the 
aforeund sections or Chapters of the Indian Venal 
Code irith like imprtwnment for a like term, 
i*. afrain oonMctoil of anj oftenco puni«5liable under 
aiu of those ‘•ectioiis oi ChaptcjN with impnson- 
inent foi a teim of tliree* \ears or upwards hv a 
IIi"h Couit, Coint of Session, rresi(lcnc\ Mapis* 
tmte, Distiut Magistrate, Suh-dnisioml Mafri«- 
trate, oi Mnpristrate of the first class, * • * 

such C’ouit OI MaffijjtRite imj . if it or lie thinks 
fit, at tliQ time of /lassinp sentence oi tiansporta- 
tion or iiripn«otniiei»t on sucli pei-son, also older 
that Ills lAidei^e and am clianfre of or absence 
from such \est«ence after release be notified as- 
heieinafter p\»rided fox a teim not exceedinp five 
jeai» fi-om tlU date of the expiration of such 
sentence * 

(2) If ‘'IK h conx iction is set aside on apiieal oi othei a I'e, 
such Older shall become tokI 

(3) The Loial Go%ei'ninent ma\ make niles to caii-j out 
tlic pi*oMsions of this section lelating" to the notification of 
lesidence or chanyc of or alienee from residence In leleased 
cona lets 

(4) 1« ordtr under tins section may aho he made by 
an Appelliile ( ourt or by the High Court irhen erercisint/ its 
poi'-crs of reiision 

(j) An\ person against whom an oidei lias heen made 
imdei this section and who refuses or negleits to loinpU with 
any nile so made shall be deemed within the meaning of 
Fection 170 of tlie Indian Penal Code to haie omitted to gne 
a notice required for the purpose of iircxenting the commis- 
sion of an offence 

(G) Inv person charged tetth a breach of any such rule 
nu 1 / he tried hy a Magistrate of competent jurisdiction tn the 
district tn irhich the place last notified by him as his place of 
residence »» situated 
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CHANGE — Tins section has been almost redrafted by the Cr 
P C Amendment Act, 1923 The mam changes introduced are tlie 
folloumg — “I irsthj, it extends the list of offences after a comic 
iion for uhich a person may be required to notify his residence and 
subsequent changes of residence, secondly, on the analogy of section 
75 of the Penal Code, as amended in 1910, provision has been made 
for previous convictions before tribunals of Native States winch 
exeicise then jurisdiction under the general or special authority jf 
the Oo\ernment of India or the Local Government, thirdly, all first 
class Magistrates, in place of those specially empowered, have been 
authorised to pass orders under this section, fourthly, the rulemaking 
power has been extended to cover the provision of this secfion reht 
mg to tlic notification of residence, or change of residence, or absence 
from residence, of releised convicts, fifthly, the ptmishraent for a 
breach of the rules made under this section has been enhanced, and 
Courts of Appeal or revision have been empowered to pa'S 
orders under this section ’ — Statement of Objects nnd Iteasons (1914) 
\PPLTC\TION or SECTION —This section applies onU ^^hen 
the accused lias boon preiioushj convicted, tlie passing of an order 
under this section on a first offender is illegal — 8 "M L T 3o2 
This section does not applv where either tlie previous or the snls 
equent conviction is foi an attempt to commit the offences under 
Chip MI or \MI of the T P C— 1907 P P 17 

Tills section does not applv where the accused, in the subsequent 
-conviction is sentenced to uhipping — 35 BOM 137 An order under 
tliN section (an be passed onh when the 'iccnscd is sentenced to 
fnniij irldfion or iinpii%onmrn( 

Tins section docs not applv where tffb subsequent conviction is a 
tediiiual one Mhci'e n person is found only tocbmcally guiltv f 
theft it is absurd to make Jus conviction of such a trifling olTciicc 
the iKtasion for a long period of Police suponision under tins section — 

]0U P M 11 1 

i ndi r the old liw, this scitiou did not applv where the prcvioii 
(luivutiiiii had locii in a Native State tvcii tlimigli the law of tint 
•'t ite w 's Hli nti< al in tt rins vv itli the Iiidi in Pc rial Code*— 1 N L P 
I $7 But now this sccitoii chn applv to suili a n«e See rlaii't (b) 
which his Isiji mwlv addcl 

I tub r til c Id liw, a first tli*s Alagislrnto could not l*ass ord<rs 
Hid r this MCti n unless )« nas s|Hcialh mithorised li the IcrJ* 
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Go\ernnient to do — 8 SLR MO Under vbo present Ian, all 
1st dass Jlagistrates can pass orders under this section 

Preiious conitction need not be 'specified tn charge —An order 
under this 'section is not such a punishment as is meant by the nords 
of «ec 221 Therefor© the proiisions of sec 221 (7) do not appl> o 
an order under this section and such an order can bo legally passed 
Mithoiit the previous conviction on which it is based having been men- 
tioned in the cliarge The omission is a mere irregnlaritj cured hy 
sec 517— 9 N L R 88 

^’0TI^ICAT10^ OF RKSIDRNCE —Change of residence —As 
long as a man retains his residence in the same place, his temporary 
absence from home for a dav or two does not require notification 
Wlietlier he retains his residence must alnajs be a question of fact, 
but provided a man leaves his familv and lionsehold effects m tlio 
house in wluch he was residing, he mould ordinarilv Iks considered to 
to retain liis residence there AVhere all that was proved was tint 
tho accused was absent from nis notified residence for a single night, 
there was notliiiig to indicate that the residence itself mas changed, 
and it IS not iie<essarv that he should notitj such temporarv absence 
for n single niglit — 40 MAD 789 Rut under the present Jaw, olis^nee 
from residence must nbo lie notified 

POWER or \PPnU,\TJ: court —Under tho old law, it was 
held that in Appellate Court could not pass an order under this sec- 
tion whore the original Court did not or isnild not do so— 8 L R. 
dll) Rut now siili-spction (l> gives such power to the \ppollato Court 
and to the Higli Court tn revision 

PI NISJIMI M — t ndir tin old Ivw it w is hold that nnv person 
rofiisiiig r inglictiiig t<» ctuuplv witli the ruhs in ide under sul>-soction 
(1) 1 ' piiiiisinl le MS if he had committevl nn ciflenie under the first 
jHirf (ami imt soonid jurt) of sictioii 17l» 1 P C — 1 N L H I'll, 
'll M \1> 'ils* Umler tin pnsent sub 'crtion (5)’ llic u-o of the 
wnnls “ noti'x> required for the prev«iitinu of roiniiiissinti of an 
« ffone* s|,o« tbnl lli« piiin'hmfnt will liPiireforth iiiiiler tie 
»• t <f ;orf of s.e 17G I P C In Titlwr word' the punishment has 
Ik III * nbanced under the j>n sent sectiim 

R1 N(1 \1, HI « 'N — < i) \ roiiviit against wlmm stuh an < rd r 
1 Hs Iw-en pasMsJ slml! foHrle«n slavs I- for* tlx ilate fised for hu 
rd<as, pni to ib. 'si,j,7 nutenili lit if tie .lad in wlmb l< i- is>ie(,,j 
airin stst«jioiit«ftle|t»rt inw! irh 1 ' w dl tab' up 1 is rcsi I.-i re 
after 1 i« nbnso “sori, «ts|ereiit si all Ik m writirg and si all lo 
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CHANGE — Tins section has been almost redrafted by the Cr 
P C Amendment Act, 1923 The main changes introduced are the 
following — “riistly, it extends the list of offences after a coiivic 
tiou for which a person maj be required to notify his residence and 
subsequent changes of residence, secondly, on the analogy of section 
75 of the Penal Code, as amended m 1910, provision has been made 
for previous convictions before tribunals of Native States uhicli 
exercise then jurisdiction under the general or special authority of 
the Government of India or the Local Government, thirdly, all first 
class Magistrates, in place of those specially empowered, have been 
autnorised to pass orders under this section, fourthly, the rule nial mg 
power has been extended to cover the provision of this section relat 
ing to the notification of residence or change of residence, or absence 
from residence of released convicts, fifthly, the punishment for a 
1 reach of the rules made under this section has been enhanced ami 
lastly Courts of Appeal or revision have been empowered to pass 
orders under this section ” — '^fatement of Objects and Beasons (1014) 
■IPPLIOVTION or SECTION —This section applies onJj nlieu 
the accused has been prcpionsly convicted tlie passing of an order 
under this section on a first offender is illegal — 8 M L T 352 
This section does not applj where either the previous or the snl? 
equent conviction is foi an ntfcinpt to commit the offences under 
Chap \TI or II of the I P C —1907 P R 17 

Tins section does not appK where the accused in the subsequent 
-coiiMction IS sentenced to tihtpjinfj — 35 BOM 187 An order under 
tills section nil be parsed onlj uhon the accused is sentenced lo 
trun<<i>or{utivn or ii ipnsjnmenf 

This section does not appiv where tUb subsequent conviction is '' 
tcdiiiTo'vl one IMici'e a person is found only tcchnicallj guiltj ^ 
theft It IS absurd to mnhe Jus conviction of such a trifling offence 
the oici‘>ion for a long period of Police supervision under this section 
1911 V \\ n 1 

I uder the old law, this spttioii did not appU where the preiioH' 
coiivution Ind hcon in i Native State, eicii though the law of tlid 
•^^tate w IS ifhnlicnl iii terms with the TiiUisu Pciinl Code — N L 
II” But lion this sKtioii nppiv to such n case Soo cluusi (h) 

wliuh his 1<<ri iKwlv lidded 

I luh r tin oil liw, n first pin's ■Magistrate could not pass ordef 
uiii’er this siftiri] s hi wns sprcinlh authorised h\ tlic 
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Government to do so — 8 SLR 340 Under \*ie present Inn, atl 
1st dass ‘Magistrates cnn pass orders under tins section 

rrfiious coniietton need not be ‘specified m charge — An order 
under tins section is not such a punishment as is meant by the words 
of sec 2JI Therefore the proMsions of sec 221 (7) do not apph o 
an order under this section and such an order can be legalh passed 
■without the previous coniiction on tibicli it is based having been men- 
tioned in the charge The omission is a mere irregularity cured by 
*ec 537—9 ^ L R 88 

^OTIFICVTIO^ Oh RFSIDENCE —Change of residence — \s 
long as a man retains liis residence in the same place, his temporarv 
absence from home for a da\ or tuo does not require notification 
hether ho retains Ins residence must alnajs be a question of fact, 
but provided a man leases his famih and household effects in the 
house in which he was residing he would ordinarih be considered to 
to retain his residence there Where all that was proved was that 
the accused was absent from ms notified residenec for a single night, 
there was nothing to indicate that the residence itself was changed, 
BTiii it is not necessan that lie nhonld notilj fturh tempOTarv n>)scncD 
for a tingle night— 40 \D 789 Rut under the present law, nhiener 
from residence must also be notified 

row I U or \rrrLL\TK COIRT — InJer the old law, at was 
lield tint an \ppellatc Court could not pass an order under this rcc* 
tion where the origin il Court did not or toiihl not do 1^0—8 S L R 
Ult Hut now subseition (D gises such pnwir to tiie \ppellQtc Court 
and til tiie High Court in rc»isicm 

PI NIsIlMI NT —I nd«r the old law it w is lield tliat am porsnn 
refusing r ii<gli(tiiig to <s>?ii|>ls with the riilis mule under sul»-sertion 
Is jiuTiisbal le IIS if iit liad rommittssi nn ofTetue limit r tiie f\rtt 
)HiTt (nnii not so<-oiitl part) of soeti »ri I7(> I P C — 1 N L R 1 tt 
31 M \1) M's I'ntler tin prtsent -uli-seititm (')■ tiie use of tiie 
words * iiotiv re<|Uired ft r the pressiitnm «if rtiminission of an 
< ifeiKs sliow tint tl « I iiinshnii lit will ijeneefortli uni|«r tie 
» id j<orI of see 17l) I P C In ttlur wnnl' the punisbmenl has 
isH 11 « idianced inidt r the j>r« sent seelum 

Itf N(i \T. ni * *'8 — ( ,) \ n n\it t ag uii t w 1 r i *ut!i an < r<i r 

ias Uin jftsMHl sUn f.mrlcn dass 1- f. r. tie date fisoi! f r hi, 

r< 1 as, {.n, to tl • ’siipTrii t«*i d« lit < f tl e fail mi w i 1 b 1 , is t, 1 td 

n iru. visit 1 1, 1 t < f tl , j lar« in wl irh It w ill tab tip 1 is r« m 1 1 re 

lifter I IS rtitsse s.„ri, ^jatemeit »! all Is- in writitg atl »} all le 
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CHANGE — This section lias been almost redrafted by tlie Cr 
P C Amendment Act, 1923 The mam changes introduced are the 
following — “Vnstly, Tt extends the list of offences after a coinic- 
tion for uhich a person rnaj be required to notifj his residence and 
subsequent chmges of residence, secondly, on the analogy of section 
75 of the Penal Code, as amended in 1910, provision has been made 
foi previous ronvictions before tiibunals of Native States which 
exercise then jurisdiction under the general or special authontv of 
the Government of India or the Local Government, thirdly, all fir^t 
class ilagistrates, in place of those specially empowered, have been 
autnonsed to pass orders under tins section, fourthly, the rule nnhiiig 
power has been extended to cover the provision of this section relnt 
ing to the notification of residence, or change of residence, or absence 
from residence, of released coi\MCts, fifthly, the punishment for a 
breach of the rules made under this section has been enhanced, and 
lastly, Courts of Appeal or revision have been empowered to pis* 
orders under this section ’’—Sfutemcaf of Ohieefs nnrf Beasons (lOH) 
APPLICATION or SECTION —This section applies onlj nlie» 
the accused has been prciiously convicted, the passing of an order 
vnuler this section on a first offender is illegal — 8 MET 352 
This section does not ajvplv where either the previous or the subs 
equent conviction is for an ottempt to commit the offences under 
Chip XTI or XMI of the r V C— 1907 P R 17 

This section does not appiv where the accused, in the subsequent 
-conviction is sentenced to uhtpjnng — 3o BOM 137 An order under 
this section cm be passed oiilv when the accused is sentenced to 
fnin^jurlalton or mi pi is fitment 

This section docs not appiv where tllb subsequent conviction is '' 
trchiiual otic M hei*c a person is found onlj techmcallj giiiUy f 
(heft, it H absurd to iiinbe his conviction of such a trifling oficiicc 
the otnsmn for a long pcrioil of Police supervision under tins &cctioii 

mu p tv 11 \ 

Viul< r the old lin, this sutioii did not appiv vilicre the jirtuou’ 
lonvKtuiii had ticcii m a Native Stale, oven tliniigh the law of tbd 
“state was id* titled in terms with the Itidiim Puiid Code — 1 N L 
UT But no« tins sntioii ihr% ippiv to vjkIi n itso Flo tlniise (bl 
wlurli his U.n ncwlv mlded 

t li 1 r tin I Id n first rhiss Magistrnti could imt jiass ord'r* 

uii<b r lliis M<ti*ii un]e>H III wjis spt^dillv imthorised bv lb* I ik-aI 
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SCHEDULE I 
ENACTMENTS REPEALED 
{Repealed b} the Atnendinf; and Repealing Act \ 0/ igi^) 


Offences under the following Secs of the I. P« C may be trfed by any 
ISIa^rate —140, I43i »44i MSi *47. *5*. *53, 160, 170, 17*1 *72, >74.277, 
278,279, 285, a86, 2S9, 290, 294 A, 323. 334, 336, 34*, 3S2. 3S6. 357, 35S, 
374, 379.380, 403, 426, 447, 448. 451, S04, 5*0 

Offences under the following Secs I P C, may be tned by First or 
Second-class Magistrates —*35, *36, 137, *38, *54, *55, >56, *57, 158, 
165, *66, 173, 175, 176, 177, 178, 179, »8o 182, 183, *84, 185, 1B6, 187, iSS, 
189, 190, 303, 303, 3c6, 307, 2>?« 231 A, 24*. 254, 259 260, 361, 263, 364. 
265, 366, 267, 369, 270, 37*, 372, 273, 274. 275, 376, 280, 582, 283, 384, 287, 
388, 29 », 295, 293, 394, 295, 2q6, 397, 298, 309, 3*8, 324, 335, 335. 337, 
338, 342, 343, 353, 354, 3SS, 38*. 384, 385. 404, 405. 4o6, 408, 4**, 4*4, 4*7, 
418, 419, 421, 4-2, 423. 424, 427. 428, 429. 430, 43*. 432, 434, 45*. 452, 453, 
454, 456. 457, 46*. 463, 482. 483. 486, 487, 488, 4S9, 490, 49*. 492, 498, 508 
Offences under the following Secs of the I P C. to be tried by First 
class Magistrates«nlyi—I34 A, 139, *33, 148, 152, 153 A. *6*. 162, *63, 
164, 167, 16S, 169, *81, 193, 196, 197, 198, 199 200, 301 A, 204, 205, 20S, 

209,310, 2II, 213, 213 A, 3*4 A, 3*5, 3l6, 321, 333 A, 223, 234, 225, 329, 

233 235,237,239,240,342,343,246, 347,248, 349, 250, 25*, 252, 253, 
263, 304 A, 326, 332. 344, 345, 346, 347, 348, 363. 365, 369, 37*. 373. 377. 
382, 392. 393. 394, 401, 407, 4og. 420, 435, 440, 455, 4S8, 465. 468, 469, 484. 
485, 497, 500, 501, 502, S05, 506, 507, 5«59 

Offences under the following Secs of the I P. C to be tried as war- 
rant cases — *i5~»36, 144— *48, 152. *53 *53A, 159, 161—170 177, 
iSi, 189-201, 203—527, 229-267, 270 281, 295—33'., 335, 338,342—348, 
3S3-3S7, 363— 4‘’4, 437—440 448—489 493—509, 5** 

Offences under the following Secs , I P C , to be tried as summons 

cases:— 137-143 «5*, *53— *5^ *60, i;*— 180, 182— iSS, 202, 2251,, 
228,263 A, =69 27i-2«o, 2’lj— \ 334 336. 537, 341 , 352, 3j8, 4^6, 
44‘. 490-492,510 

Offences under the following Secs , I P C arc to be tried as war- 
rant cases, sometimes as summons esses — 153—177, 225 

Offences under the following Secs:^ I P. C, are punishable with 
fine only 1— 137, 154, 155, 156, 363 A, 37S, 283, 290, 394 partly. 
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Signed by the convict in the pre-sence of tlie Superintendent of the 
Jail vvlio will countersign it The follonnig rules shall he also dearlv 
explained to the convict before lie leaves the jail, he shall bo told for 
what period he is required to observe them and a copv of them shall 
he given to him 

(b) If the convict after release does not within ten dajs take up 
lus residence in the place mentioned in such statement, he shall 
attend m person at the Police station within the jurisdiction of winch 
lie has taken up his residence and notifv to the officer in charge his 
place of residence 

(c) If after taking up his residence in anv place the convict 
desires to change his residence he shall attend in person at the 
Police station within the jurisdiction of which his then place of resid 
once is situated and there notifv to the officer in charge the place to 
which ho intends to change Ins residence and the date on which the 
change will take place Such attendance shall be not less than seven 
davs before his departure when he is moving to another tbana and not 
le s than two davs when lie is moving to a place wjthm the same thaiia 
IP tor anj reason he does not within seven days of the date on which 
he has notified that lus change of residenco will begin, take up his 
residence at that place, ha shall at once notifv, in the manner above 
set out, the place where ho intends to reside 

(d) If the convict intends to travel to another district, he shall 
not less than seven davs before his departure, similarlv notifj the 
pla^'o to wliicli he intends to proceed and the probable dates of h'S 
arrival at the departure from such places 

(cl In applving the foregoing rules to the case of a vrondcnii? 
man having no “residence” m the sense of a fi\ed place of al ode, 
the place of residenco shall ho deemed to Ire the place where lie sleeps 
even if ho remains there onh one night On lus release Iio shall h® 
asked under clause (a) of this rule nlicrc ho intends to stav, and be 
told that if he moves about the eountrv he must alwavs notifv tiio 
place of lus tenipornrv al ode to the Police — PI/ (7 7? «t C 0 PP 
'"—CO 

Similar rules have 1 ecu framed iii \ssam See Oi’rfl' 

r-OO Part TI, pp SO 81 
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01 I rvci S ur.LATIXG TO Tin* ARMY AND NAVY 

to; Wimnt Notll... Not Com Trmi fori fe, or imp Court of Scmon 
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•ootjaac, 


intent to compel or restam 
the eicercise of tny lawful 
power 



J) tto •• t) t!o ... Ditto •• Tran% fcr life ind fine. Court of Session 
Of imp e d for 7 
)enrs md fine, or 



Lcs •• U'fffAnt .Votll.... ,Vot Com Trim for life, or imp Court of Session 
e «1 for loyeirs, md 
fine 
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|0> nciOR or cxpeciirf; lo be “v Not Cog, Sommons Duhble Nol Com Imp. e d for 3 years, Ct of Se,, P. 
public sen int, and taking or fin*, or both. Mag., or Mag. of 

a gratification other th-m the ist class 

legal remuneration m re. 
spect of an official act 
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CHAPTER XIII.-OFFENCES RELATING TO WEIGHTS AND MEASURES. 

Fraudulent use of false in- Not Cog. Summons pailable Not Com Imp. e d. for i year, or P. M.ag. or Mag 
sirument for weighing fine, or both first or second 

class. 
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Sch. III.] THE CRIMINAL PROCnnURP COni,. 


C5 


SCIir.BUIX IIT 
(Nrr ^rfioii 'W ) 

OuntN \u\ Po\\Fiis 01 PuoMNdvi Mv(.t‘'TnMi s. 

1 — Ordinary /^oirrrr of a ^fnijittratc 0 / (hr Third Cl<i»» 

(l\ Power to arrest or direct the arrest of and to commit to 
enstodr a i>orson eonimittiiij; an offenro m I'li I'resonee, 
S M 

(2> Power to arrest or dirert the arrest in his jiresenio of an 
otfender, S 60 

(}) Power to endorse a warrant, or to order the remnral of 
an accused jierHon arrcHteil iiiidGr a warrant, fis PT, fei 
and 8 G 

(4) Power to Issue jirorliin itioii in rases jmlieiailv hefore liim, 

S 87 

(j) Power to attadi uml sell properts oik/ io i/uijoir of fhition 
if fl//ae/iri/ |*r« ;»rrty m < asos judu isiU li{fnre liiin P* 

( 6 ) Power to resloft attailiid properts ^ 80 

(7) Power to r»^|inre sear/h to J»e mode for letter* and t/le- 
crama, S 0* 

(?) Power to issue seatfh warrant ^ 00 

(0) Powtr to endorse a s«*r<1i warrant and order ddjverr of 
thing found S 

<10) Power to command unlaw fill assemhK to chsjwrse fs 127 
/H) Power to use <itiI forc-e to disperse unlawful assemhiv, ^ 
128 

/12> Power to rr/jiiire mihtars forry» to Jrf* used to disperse riri« 
lawful assemhis ^ 1 Vi 

(H) { " • » • ] 

(lt> Power to authorise detention not heirnj i/rtrafion in tUr 
fuitoity 0 / t/ic /Mice of 3 pirson during a polin investig 
ation S lfi7 

(H\) I'oirfr fo fpcyff/c'/l.c MS.IC •f (r fr,t nit Cl.ipiirc Il.tf, rn»f 

himifif S 2 rfi 

(1") Power to detain an f> nn 1 in »-» url S VA 

(IR) Power to take c^igoiMO'e nf offence oitl ough rorntniWfl hi 
KorojTeari Rrittsli snhp-ei and to issiir profi-ss ntiirnaldi 
leforea Jfagis'rale baring inri'di'tioo S tf' 

(17) Power to applr to district Magistrate to i-sik fTimmission 
for examination if «ilie»s ss "ifi ttl} 

/!“) Power tor^^/^^r /orfejte<l V/nd for apft/aranir ifinrt Jfagi»- 
trate's Orurt *s 'll nrnl tu rcr^xtre /reiA tf runty > 
'AIK 

(1“^) [’<i>r*r to mnlr ortifr ii» f * rutf •<! / om/ ftiif-fii/if of Jrrofrjfj 
yeridino tnr/inrtf or trial *1 '•IRV 
fP'i Power to make order a* to dis(,osal if (iro;i^rty S <17 
/Jfl/ Power tiT sell • • * frnf,erts of a susier-ted character, 
«; Zl'i 

CJf) I'/yrrr t > rripiire nf^Airtt m fjfrft of nj jtinilion t 1 
(22l p/'ef t. oaU I ml tr>*J*fttrr «. '.nji 
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Sch. III.] Tur cRiMiNM* rnocinrnr conr C5 

SCin'.DtJLK TIT 

(Srr *rrttf>n RH ) 

(>i{nt\w\ I’owyRsoi Proximmt Jfu.rsTn vtj s. 

1 —Ordnwnf Pntrrr* of n Maifi^tratc of thr Third Clott 

(I) I’ower to nrrcst or iltrrrt tlii* arfv«t of, and to commit to 

cu'-todr a person rommittinc .in ofTonre in lii« presence, 
S Gt 

(J) Tower to arrest or direct the arrest in lit« prc«cnro of an 

ofTondor, S 

(R Tower to endorse a warrant or to order tlie rcnionl of 
an acTit«ed person arrested tinder a n arrant, 83 *8t 
and 80 

(4) Tower to is«ne priwlimation m roses jiidicialh liefore him, 
S 87 

fl) Toner to attach and soil property tint! tn ilfpotr nf eJ timt 
fo nffiirhftt /iro; rrfy m rasos judicinlU liefore liini 8 8* 

(6) Tower to restore ntlaclietl proport' S 8*1 

(7) Toner to require search to l»o made for letters and tele- 
crams, S Oj 

(6) Tower to is«ue search narrant S % 

(0) Toner to endorse a search narrant and order dolircrv of 
thins found 8 «>0 

<I0) Toner to command imlawfid nssemldr to disperse S 127 
till Toner to use end force to disperse nnlawfnl assemWr, 5 
123 

(12\ Power to cec^uire mditan force to he ««od to disperse tiu* 
Ian fill assemhh *> 130 

(13> [ * • * • ] 

(141 Tower to authorise detention not heiin; Jffention in the 
eu^fotly of Ihf I’oficr of a person diirins a police inrestis 
atioii S 1G7 

(14 \) Potrrr lo po^fjoHr issue tf pi »ress uutt riiqiiiir into rose 
Ainisrf/ S 202 

(15) Tower to detain an offender found in court S 351 

(16) Power to take cocnirmee of offence altliniisli committed In 

European British subject and to issue process returnable 
ieforc a Alacistrate havinc lurisdiction S 445 

(17) Power to apph to district Mapistrate to issue commission 

for examination of witness S 506 (2) 

(18) Toner to recover forfeited bond for appearance before ^fapis- 

trate s Court S >14 nntl to require fresh seeiinty, S 
51 tv 

(18A) Poicer to mate nrtlet os to rintmlq omt dispojol of property 
pending inquiry or trint St 5I6\ 

(19) Power to make order as to disposal of propertv, S 517 

(20) Power to sell * • * properts of a suspected character 

S 525 

(21) Toircr to require nffiitarit in aiipporf of appltrafton, S 5391 

(22) Toirer to viol e local inspection, S o39Zf 
8-5 
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(16) Power to sentence European Briti,li subject to more tliar 

three niontlis imprisonment oj one tho tsancl rupees fine, 
or both S 446 

(17) Power to appoint pet'ion to le public prosecutor in parti 

culai case S 492 (2) 

(18) Power to issue commission for e\miination of witness 

501 506 

(19) Power to hear ai>peaK fion or reuse ortlcis pis ed uncler 

Ss 514 Mo 

(20) Powei to coniD’l restoration of ilductetl feniile ^ 5j2 


faCHlDlTLE IX 
(Sc< seilunn JT amj “IS) 

AdDIIIOWI lOWl-KS aMlll WHKK ProMN(I\I 
MW HE 

f (1) Potter to recjtiire «ccuriti for roocT 

I leliaiioui in c ise of sedition 
S lf»«i 


( 2 ) 


(3) 

(4) 

(J> 
(h't 
( ) 


(S> 


’l)a Tiir To 
< VI (lOarriN- | 
srrvr } 


(H) 

(HO 


I 

I’owms irirn 
w nil II V Afv 

CtSTItVTl OF 
Titr rinsT 4 
<rvss Mva 1 

ni iN \ 1 ST I 
IP I 


' Rv TiiF T)r» 

^ Tiiif T M vnt« 

L vtr 


(in 

(i-’> 


(H) 


(<■) 


(2) 


power to reijitire setnritv for good 
behaviour S 110 
[ ^ .. . ] 
Powei to nial e orders proluliitiiig 
repetitious of imisniKCS 143 
Pi w »r to Jiial e orders under S 14 1 
[ • ’ * ] 
Piiwei to issue process for person 
within local jurisdiction wlio has 
committed an offence outside the 
locil juiisdictiou S 180 
power to tale conpnirance of 
offences upon poluo rcpoits S 
1 % 

Power to tale (ognirante of 
oftoiices upon police reports S 
l^fl 

Powei to t il e (ogni/aiitp of offonc 
es without roinplnmt 8 Ilf) 
power to tn sunuimnh 8 260 
Power to heir ippenls from con 
victunis bv Mngistrjitos of the 
second mid third classes S 107 
P»wcr to sell propertv alleged or 
suspected to have l>een stoleiij 
ctr <? 524 

r . . . ] 

Power to trv cases under R 121 v 
of the Indian Penal Code 
Power to male orders prolnliting 
repetitions of nm«niuo« 8 111 
Power to iinl e orders under lH 
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I’owms WITH 

WHICH A M\ 
CISTRATI OJ 
TJIE miST 
CLASS MA^ 

BE IWfST- 
TD 


THf DlS 
TllKT VCIS 
TB ATI 


B\ THE LO j 
CAI (.0\FRV t 
MFVr 


I’OWLKS WITH 
•\TH1CH A M A 
«I8TRATP OF 
THE SFCOVD 
■CLASS MAT 
BE IWFST 


j B\ THE DlS I 
ItbutMagih ) 
I THATF I 

1. 


(I) [ * • • ] 

(4) Powtr to tike (onniraiice of offcnc* 
AS upon Aoinplanit, S 100 
{>) Powei to tnl e coKinpance of offenc- 
As upon polite reports S 190 
((j) Power to tratisftr rises, S 192 

(I) I • • • ] 

^2) Powers to make orders prolnljiting 
repetitious of nuisances, S 143 
(1) Power to make orders under b 144 
(3»1 Poiifi to ifennt ftatements and 
*«ii/(*ssu>HS during} a police tn- 
letiiyafwn S lG-1 

( !• ) Vouer t> authorize detention of a 
letxon in the ctufody of the 
I'ohee during a Police tnie$lio- 
oltoi S 107 

<4) Power to hold niriuests, S 174 

O) Power to take cosnizance of offenc- 

es upon complaint, S 190 

(6) Power to take cnguizance of offenc 

es upon police reports 8 190 

(7) Power to take cognizance of 

offeiHCs without compHiiit, S 

190 

<'<■» Power to commit for trial S 200 
t9» Power to make orders as to first 
offenders S 562 

(I) Power to make orders prohibiting 
repetitions of nuisance S 143 

P) P »wer to make orders under S 144 
( Power to liold inquests S 174 

t4) Power to tike cognizance of 

offences upon complaint S 190 
(j) Power to take cognizance of 

offences upon police reports S 

ion 


I’owFiis wim 
WHICH A Ma 
CISTBATF or 
inr THinn 
CLASS 31 A\ 

BF IWIST 
FD 


Ba Tllb I O- 
CAI tiO\FR> 
31FM 


[ 

< 2 ) 
( 1 ) 
•I .4) 

y) 


Power to make orders prohibiting 
repetitions of nuisances S 143 

[ • • • L 

Power to hold inquests S 174 
Power to take cognizance of offenc- 
es upon complaint S 190 
Power to tike cognizance of 
offences unnn police reports, S. 
1*>0 


I, 


L [ 


] 
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Po«Fns win 

■WHICH \ 

D I \ I- 
SION AIx 
r r s TR iTF 
■MM BF I^. 
TN -X E^TEn 


B\ IHV Dis 

TKICT Alvei’? 
TRVTF 


(1) Poner to make orders prolubitinp 
lepetitioii of nuisances S 14“] 
f24 [ ' * * J , 

(4) Power to bold inquest S 174 
(4) Power to take cognizance of of- 
fence-. upon complaint, S 1% 
(j) Power to take cognizance of off 
ejices upon police reports, S 190 


D\ THE Lo 
c\L Goikhn- 

TflM 


fpow 

I 


PI 


TO ccri FOR RFCORDS S 4^j 


senmuLr y 

('Vr ’(eclion ) 

FoRJI'S j 

T — Summons to vn \ccrspi» Person 

(^et> section 68 ) 

To of 

■\\nFnrvs tour attendaiue is necessan to answer to a charge of 
^lortUi thfi offence chaiqc<}) ^oH are herein required to oppcir 
in person (or bv pleader oi Dc rose mov he) before tbe (Mnrjf^ftnte) 




of 

, on 

tbe 


clav of Herein ful not 



Dated tlin 

« dnv of 

19 


(^enl ) 

IT — WvitRvNi OF Arpist 

(^lOnntine ) 



{^ee spcitnn 73) 


To (I’lirnr «nd tJe^K/unfron of fie person oi pe) 

inns vlo IS or nte 



to ej-eeiife fie vnnnnf ) 



\\ IIHII VS 

of 

stands cbnrgcd 

witl 

1 tbe nfrciuo of (%fnfe the offenre) sou are 

liercbv directed to 

am 

-t tbe said 





and to produce litiii liefore nio Herein fail not 


Dated tins 

das of 

10 


C^enl) 

(^ee nertion 76 ) 

(^mnafiire ) 


rh» T iirrai 

tf tnnii If rfiflonfil o< /I’Woi f — 



Tf tl 0 snid 

sliall give bill 

Iiinisilf in tlic sttirt 


of r ith oiu surds lii the sum of 

(i r two Mirttiis «ii<b III tin sum of 
111 fon iiH on til' 


tlis of 


) In attend 
ati'l to 
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ted) the offence of (mpntioii thf offence concisely) and a warrant Ins 
been issued to compel the attendance of (name, desoiption and address 
of the uitness) before this Court to be examined touching the matter 
of the said complaint, and whereas it has been returned to the said 
warrant that the said (name of uttness) cannot be served, and it Ins 
been shown to mv satisfaction that he has absconded (or is concealing 
Iiiniself to avoid the service of the said warrant) 

Proclamation is hereby made that the said (name) is required to 
appear at (place) before the Court of 

on the day of next 

at o’clock to he examined touching 

the offence coinpHined of 

Dated tins dav of 19 

(Seal) (Signatine) 


"N 1 — OhDFIV of VlTACnviEM TO lOVfl'FL THE ATTrNnVVCF OF A WITNESS 

(See spttion 88 ) 

'lo the Pohce-ofliecr in charge of the Police station at 

Mhfre^s a warrant has been dulv issued to compel the attendance 
of (iiome, descupfion and address) to testifj conceniinB a comphint 
pending before this Court, and it has been returned to the said 
warrant that it cannot be served, and whereas it Ims been shown to 
m\ satisfaction that lie Ins absconded (or is concealing himself to 
avoid the service of the said warrant) and thereupon a Proclamation 
Aas been nr is being dulv issued and piiblislied requiring the said 
to appear and give evidence at the time and place 
mentioned therein [ * * 3 

This is to authorize and require jou to attach bj seizure the 
moveable propertv belonging to the said to the value of 

)U])tei which jou mar find within the District 

nf and to liold the said property under attachment 

]icn(liiig the furtlier order of this Court, and to return this wainiit 
vMtli an endorsement certifving tlic manner of its execution 
Dated this dav of 19 

(9ro0 (Signafure ) 

Onnin oi vttvchwint to comiii tiii \iip\n\Nti of \ ifhaon vccisin 
(S’rr section 88 ) 

To (iifimr and ilcsiyiuifion of the jmson or jieisoiis uho is nr art 
to ereculr the iiominf) 

^\Il^uF\s (oiiiplaint sas been niiido licfore me tnat (name, desciip- 
tinn and addicss) bns eoinniltted («i is suspected to have cominitlid) 
tin offeiirc of pmiisbablt under section of the 

Indian Pinal Code, and it fias Ikkii returned to a warrant nf arrest 
tliercui>nn is«iic<l tliat tin said (fionie) cniiiint be found, and 
warrant) and tin ri upon a Pmclainatinn has bent or M bnmi dulv 
tie said ibargi within davs; and whereas the 

warrant) and tbirciipon a PriMlaiiialioii has Iren or is betmi dulv 
i»»iied and imblidnd ret|tiirilig tin smd to npjuar to answer 
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llie <ai(l cliarpe within days, and whereas the 

said IS possessed of the folloning property other than 

land pasiiig resemie to Government in the village (or /oirn) of 

m the District of ii; and in 

order has been made for the attachment thereof 

\ou are hereby required to attach the said property hv seizure, 
and to hold the same under attachment pending the further order of 
this Court and to return this warrant with an endorsement certifying 
the manner of its execution 

Dated this das of 19 

(Seal) (5ij7n(ifHre ) 


OrDFR WTIIORISIVC SN VTTUHMFNT n\ TIIF DrPlT\ COMinSSlONFU 
\S COLLElTTOn 

(Sec section SS ) 

To the Deputs Commissioner of the District of 
'\^lllH>ss complaint has heen made liefore me that (name dcsrnji- 
iinn anil aildres^) has committed (or is suspected to have committed 
the offeiue of puiiishahle under section of 

the Indian Penal Code and it has been returned to a warrant of 
arrest thereupon issued that the said (««»«<) cannot he found, and 
wlierea.s it ha.s been shown to m\ satisfaction that the said (nnmr) lias 
ahsronded (or is concealing himself to asoid t)ie soriice of the said 
warrant) and thereupon a Proclamation /os tern or ts hemp duly 
issued and pubitslied requiring the said to appear to 

answer tlic said charge within da\s C * * * ] and 

whereas the said is possessed of certain land pasing resenue 

to Goseriiment in the tillage (or toirn) of in the district of 

\ou are herebt authorized and re<|uested to cause tlic said hiiid 
to be ittnched and to be held under the nttaihiiHut pending the 
further order of this Court niuh to certils without delas what sou 
mas hate done in pursuance of tins order 

Dated this das of 19 

(seal) (^iijuuiuir) 


^1I — WtRntM IN THE HURT INSTSNCI TO HRINO II A WITMsv 

(Sre ieelion 90) 

To (i'h/ic cud tleiKjiiation of tie Policc-vjperr or c f/i^r j •‘t* i •r 
1 erfonii irho M or <irr fo ererutr the irmiUTii) 

\\ ilFiii vs complaint has Win made Wfnre me that 

lias (or IS hUs|>ecled to hate) luinmitted tl » o i 
(meifian Hr affenee riinrt^ely) and it apiHars likeh tl et (mi 
dr«r»i;di n of infiifA*) can gne esideiice coms-riiii " tl u 
plaint, and whereas 1 hate good and sufTcient i t i i 
he will not attend as a witness on the iMarti « f tl i - - 

uiilc's compelled to do so, 
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This IS to authorise «ind require sou to irrest the siul (rmiif) 
iDtl on tJio dni of to hriiitj him hefore this 

Court to be exaniiiieci touchini; the offence comphined of 
Given under mr hand nnd the seal of the Court this 
of 39 

(^io»ot)irp) 

VIII — TTinnAV/ to sfsrch aftfr rNroasrstroN of s 

PAnTICTOSn OFITNCF 

(^ee ^fcfion 95 ) 

To (nnme errd flfisianafton of ihf Police off^cci or other person oi 
persons nho it or ore to e-ceeufr the uarrant) 

"Wnmns information has been laid (or complaint has been made) 
before me of the commission (or suspected commissioii) of the offence 
of ('mention, the oflence concuchj) and it has Iteeii made to snpear 
to me that the production of (spectft/ the fhno elenrh/) is essential to 
the iiiquin non bcjnp: made or about to be made into the said offence 
0 ) svspected offence 

Tins IS to authorize and rooiiiie vou to search for the said (flf 
tl >ng specified) jn the (describe the lovtc or place ar patt thereof fr> 
vl tell the search is to he confined) and if found to produce the sime 
foithuith before tins Court returiinift this sssrrant with nn endorse 
went ceriihiiig «hai >f>M hnre dano »»d<»r li immoihstelr »pon it 
oseciition 

Gnen under mr hand ind the seal of the Court this 
dns of 10 

(^eaf ) (^tonnfnre ) 


TX — ■Wvna^^T to sisncir susircri'n P/\cr or Deposit 

(^ee lecfion 98 ) 

To (nomc ond de^njnofion of a P Itce officer oloir He mnl 
of a ronifatle ) 

‘WnrnFss information has hcen l^ld hoforc me md on due iniiuirr 
thcrtiipon had T hase been led to boliose that the fdpirribc tie 
rr ' f} PT jlirr) is used is i pUre for the deposit (or snlf) of stolen 
prripertr (or if for either of the olJei puipotri erpmicff m tie terhon 
tinfp the pi/rpo«p m the tror<7< of the section) 

This IS to niitlinrirc and require sou to enter the said house (or 
'tier jlire) with such issistince is shall be required and to use if 
iiKOssir' fcnsnmllc force for that purpose and to sonreli eiors 
pirl of the said bouse (or ttler jhire oi if He tenrrl is to le cot 

fitcil to n / irf specif n He jnrt rlearl /) and to seirc njid Inho po scs 

Mon of niu prnperts (' r doiiiinents or stamps or seaK nr coins n* 
He rose i nv 1 c) — [ \dd (then the riiep requires it) and al^o of nns 
instruments and innterinls whteli son mas reasniialh Jdiote to le 
K« (>t for the mnnufKture of forReil dieiiuHnts nr iniiiiterfeit stnnips 
rr fal*r seals rr connterb it com fiM He rn<* not/ t r)l and forthwith 

to } nt a fefore tits Court Aiub if tie s«i<I tJ lut' us mas l*e tnberr 

I » P'.»ion cif returning tl is warniit with in < mJor < iiu nt rcrtirsmir 
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wliat A on linto done tinder »t immodtafelt iii>on it*' exrnition 
(tnen inidor nn limit! and tlie oenl of tlio (’oiirt tlii« 
dar of 

(Vr.d > ^'?it 7 nofi/rr ) 


\ — llovn TO krri tut mrr 
arrf ion IH" ) 

^\liFrrts I (n<inir) iidialiitaiit of (ji/oee) liare ficon nllod npon 
to enter into a liond to keep tlie iveare for tlie term of or niifif thr 
rOHtpfr/ion uf thr tnijinry tn thr »nof/rr «/ noir ;)rrit/in</ »n thr 

Cftiirf of T hereW bind nir*elf not to efimmit a breTcIi of tlie 

peace or do an\ art that max probibh oceaxion a brexcJi of 
tlie i>OTro dnrinc tlie «bu 1 ttrm or until thr rnmplrtmn 0 / thr laul 
inquiry and in e'l'-e of mx nixkinc default tlierein I lierolix bind 
nn-«elf to forfeit to Ihr Maje^tx tin O^'X'ii F mpre«s of India tlie 
xiim of riii>eex 

Pitetl till'* dxx of 10 

C=:i<liuiturf 1 


\r — Ilo\p roR Coon UrntMoni 
trrfiont 1(X^ Krt ond 110 1 

WnFitFxs I (nomr) inhabitant of {itnrr) bare been called upon 
to enter into a l»ond to be of good Iteharioiir to Her Majextx the 
Queen Fnipre^x of India and to all Her xiibjeetx for the term of 
the P'no<f\ or uettf the eompletion of the intpury tn (he watter 
of noir pending in thr Court of I lierebx bind mxxelf 

to lie of good behaxioiir to Her Majestx nnU to all Her subjeots during 
the oaid term or until thr romiitetion of thr <nid in7iiirt/ and in 
eax*> of nix makin;; default therein t hind mv<elf to forfeit to her 
Afaje'tx the ««im of rupees Dited tins di\ of 


'11/irre a hond irilh xnretie* n /« Ir rrmitril odd) — 0 do here 
b\ declire oui^lves sureties for tlie alKirenanied that he 

xiill be of fiood bolnriour to Her A(a|estx the Queen Kmpre«« of India 
and to all Her subjects diirinc tlie slid term f»» iiiitd the roinidrfton 
of thr *nid inquiry and m case of liis making default therein xre 
bind ourselxcs lointlr and serenllv to forfeit to Her Majestx tbe 
Slim of rupees 

Dated this dar of lo 

C^i innfuir ) 


^II — ScjISIONS ON INTonSIlTION OF X PBODXDLE BREICn OF TIIF PfXCE 

(Sre serfion 114 ) 

To of 

At iiFRPvs it has been made to appear to me hx credible information 
(itnte the siihstanee of the information) and that voii are likelv to 
eomniit a breach of the peace (or bv which act a breach of the peace 
xrill probablr be occasioned) xon are lierebv required to attend m 
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-»-XT — SrAdsTRATE’a OnnER to rnrvENT Ohstruction, Rtot ttc 
(See sectton 144 ) 

To (name, (lesoipfton and address) 

Miifreas it Ins been made to bppear to me that •^ou nre m pos- 
'se'ision (or have the manaRcmeiit) of (deacrihe clearly the propoty) 
and tint, in digging a drain on the said land sou are about to tliroir 
or place a portion of the earth tnd stones dug up upon the adjoining 
public road, so as to occasion risk of obstruction to persons using the 
road , 

oi 

Whereas it Ins been made to appear to me that sou and a number 
of otlicr persons (mention the r/oss of persons) are about to meet and 
pioceed in a religious procession along the public street etc (o« 
tie fosp Miny he) and tint such procession is Itkelv to lead to a not 
or an affras , 

or 

MitFRExs etc etc (ns the rose may he), 

I do herehs order sou not to place or permit to bo placed nns 
of the earth or stones dug from land on ans part of the «aid road 
• or 

J do Jierebs prohibit the procession passing along the said street 
and strictlj narn and enjoin sou not to tale anr part in such proces- 
sion (or os the cose recited mov require) 

Onen under mv hand and the seal of the Court this 
das of 1*) 

(^enl) 


Wlf — -'IfsriATiMrE's Orpfr Dr<jutt\c Psnn F\nrr?r) to rftun 
Possession of Lxsn ftc in nisi rtf 
(See section 145 ) 

It appearing to me on the grounds duh recorded that a dispute 
Iikds to induce a breach of the peace existed betueeii (dcjcribr tlic 
jurtics hy name and residence oi residence nnfi/ if the dn/uitc he 
Icfueen hndiei of iillnqeri) coiieerniiig certiini (strife concMcl;/ t/e 
stif jeet of diiputi) situate uithin the local limits of ins jurisdiction 
all the sail] parties Mere called upon to gue in a svritteii statement 
of their respertise claims ns to the fact of artunl possession of the 
Slid (the ml jert of dispute) niid hcilig satisfied lis due iliqiurv bad 
tlureiipon uitlioiit reference to the merits of the elinni of cither of 
the said parties to the Iigil right of possession that tlie claim of 
m tunl possession ha the said (nnwie or iimiucs or dcecrijdion) is true 
I do decide and declare tint he is for tliea are) in possession of 
tli(*snnl (the tiii ycct o/ dit/mfc) nnd entitled to ntain such possession 
until ousted bj due course of law and do stricth forbid niia disfurh- 
nrife of his (or tbeir) possession m the meantime 

(iiien under tin band and tin seal of the Court this 
dm of 

tSrd) 


at are ) 
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XXIII — ^VaRIHVT of ATTACHMFVT IV THE ClSF OF V DtSI'lTE AS TO 
. POSSESSIOV OF LWD, FTC 

(Sfe section 146 ) 

To the Police-officer m charge of the Police-station at 
[or, To tho Collector of ] 

WnFBFvs it lias been made to appear to mo that a dispute likely 
to induce a breach of the peace existed betueen (deserthe the parties 
concerned by name and residence or residence onh/ if the dispute he 
hetiieen bodies of idlagers) coneeruing certain (state concisely the 
sutijpct of dispute) situate nithin the limits of mj jurisdiction and the 
said parties were thereupon duly called upon to state in anting their 
respective claims as to the fact of actual possession of the said (the 
subject of dispute) and whereas, upon due incjuirj into the said 
claims I have decided that neither of the said parties was in possession 
of tho said (^the subject of rfispicfe) [or I am unahle to satisfy fhsself 
as to which of the said parties was in possession as aforesaid], 

Tills IS to autliorizo and require you to attach the said (the subject 
of dispute) by taking and keeping possession thereof and to hold the 
same-under attachment until the decree or order of a competent Court 
determining the rights of the parties, or tlio claim to possession shall 
have heeii obtained, and to return this warrant with nn endorsement 
certifMiig the manner of its execution 

(fiien under mv hand and the seal of the Court, this 
das nf 19 

(Srrd) (^irjnature ) 


XXIV — MaGISTRSTE’S^OrDPII PROIIIDITINC THF POINC of AVTTniNO ov 
Lsxp on WsTfn 
(.See section 147 ) 

\ niBrcTF having arisen concerning the right of use of (sfofe con- 
cisfUj the subject of dispute) situate within the limits of mj jurisdic- 
tion the possession of which land (or water) is claimed excltisivelv by 
{de*riii>r the jieistin or persons) and it appearing to me on duo in- 
quirs into tbe same that the said land (or water) has ticcn open to 
the eiijosment of such u^e by the public (or if bi/ nn individual or a 
rliiss of jiersons desenhe him or them) oiid (if the use can be enjoyed 
ttiir.uijhuut the pcai) that the said use lias been en^o^ed ivjthjn three 
months of the institution of the said inquin (or if the use is enjoy- 
iihle only at jvir/ifii/nr seasons say “during the last of tho seasons 
at which tho same is cspahle of being enjoved ’ ), 

1 do order that the said (the claimant or claimants of possession), 
or aii\ one in their interest, shall not take (or retain) possession of the 
said land (or water) to tho osclusioii of the enjosment of tho right of 
u«e aforesaid, until ho (or thev) shall obtain the decree or order of a 
comj^etent Court adjudging him (or them) to be entitled to exclusive 
IKisvcwion 

(•iven under mv hand and the seal of tlie Court, this 
ilss of , . 

(‘^roM . (^lonalure ) 
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— jMacistrate’s Order to rRp\ENT OnsTRUCiroN, Rtot etc 
(See section 144 ) 

To (nrjmc, desciiptwn and address) 

IVtifrfas it Ins been made to tippear to me that sou nre in pos- 
se^-sion (or have the management) of (desaibr clcarli/ the propejfij), 
and that, in digging a dram on the said land, jou are about to throw 
or place a portion of the earth and stones dug up upon the adjoining 
public road, so as to occasion risk of obstruction to persons using tlie 
road , 

ft! 

WnERFiS It has been made to appear to me that sou and a numhcr 
of other persons (mention the class of petsons) are alwut to meet and 
pioceed m a religious piocession along the public <,treet etc, (o< 
the (nsp may he), and that such procession is likelv to lead to a riot 
or an affras , 

Or 

IVifFREiS etc, etc, (as the ease may he), 

T do herein order sou not to place or permit to be phccd ons 
of the cortli or stones dug from land on an\ port of the said road, 

* or 

I do herehj proiubit the procession passing along the said street 
and strictU warn and eujom jou not to tale anr part in such proces- 
sion (or as the case recited mat/ re/juire) 

Oisen under mv hand and the seal of the Court tins 
das of 19 . 

(^fd) (^ifrnafnie ) 


Wir — M aoistrate’s Ordfr DFcmiiNc Part\ fntitifd to rft\in 

POSSESSIOV OF IAM» FTC , IN DISrUTP 

(5er serf ion 146) 

li appearing to me, on the grounds duh recorded that a dispute 
likeh to induce a breach of the pcice existed hetueen (desenhe fhe 
jorfirs Jnj name and icsidenre oi sesidencr nnh/ if (he dispute he 
hrfuren bodies of iiUayen) conecrimig ceifain (sfair rniirisely (he 
suhjerf of dispute) situate uithtii the local limits of nn jurisdiction 
nil the said parties uerc called upon to gne in a urittcn statement 
of tlicir respective claims ns to the faet nf actual possession of tlie 
vaid (the suhjert of dispute) nml being satisfied bv duo inriuirv 
tlioreiijinn uitJiont reference to the merits of tlie rlniin of cither o 
the said parties to tlie legal right of possession that the claim o 
nctnn] possession bv the said (name or nowpi or dccrri/iti'»n) is true, 
I do decide and declare that he is («» tliev arc) in possession o 
thp*snul (the sid jert of dispute) niid entitled to retain sncli possession 
until misted bv due eonrso of law, niid do Ktricth forbid nn\ di'tiif'* 
nntt* of his (or tbeir) possession in the meantime 

friveii under iin band and the seal of the Court this 
das of 

(Sf,d) (Miniature) 
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XXVIII.— CTiincr., ( 

<1) WITH oxf IJrm 

I'll 1 {r.'itjir tiii'f ufh’t nf rfr.] Jiorclij tlinrcf J"*"! 

lr>‘n>,r t.f nrfvtftl B)y follows ~ 

{^l tlinl jon, nil «>r llip ilnr of • 

, **{^<^1 wnr Bcain»t ficr Mnjc«tj' tlio 
Kmprr** of Itulta, nnd thcfc^iy com- 
natcd HU ntfcnrc j«um»ti.iMp MinJcr > l2l of llip Imlinii I’cnal Cotlo. ftii'f 
willmi tiic maiiijatifT «>f the CoUft of f^‘«ion [trftrn the rhargt it 
/nii'jfW f'V <1 for Court of So'^»ion aufufif iif*" 

llich Court ] 

Vl Aiul f fierefiY that mui (ru’il h%' the *njtf Court on 

ll o •.aitl rharce. 

,r.,l II, r .If-MJi if rO f r . ) 

'To hr iwhiflf'ifi-'f f.o <f.lj — 

,Jl Tli.it '"U ou or fttmiit iho iln\ «>( at with 

tfw iiitotitiim of ititiuiiuc tlic Hnu file .( It., 
Aleiijf*rr of tin* CouneiJ of the Cnvcrnor Ccncral 
o1 Imlui. to rifriiui from exerfi'ioj: a lawful power a* •urh Meml>er, 
Ai'.'iuUeil »mh Meiuher uiul tlwrelo i-ointnuteii an ofTeneo puiit'lmhlA 
ijmler .*5 IJl of the Imltau IVoal (*o<le nuil within the cociiiiaiin.' of 
the C'otirl of Se'»iou lr.» Ili':h Court] 

I ll That YOU fwiiiy .1 |iui«ii< MTiHut III till' 

l)e|>nrtiu<ut ilireitU acirpti-il from [ifrifr f/ir 
»>'Mnrl for Another parlY [‘fofr fftr luimr] a 
urAtifKAiioii mfjef thiiii h'gnl remuneration, n* a motitc for furlienniiR 
to ilo ail otfieial lul and therch\ «■otlltultlC(I an ofleiiec piuii*h> 
ahle under !> IGl of the Indian I’ei.al C’oile and withiii the rrvgnitaiKe 
of llie Court of Se^ion [or Hiyh Court 1 

»l) That ton. on or aWnl tho il,i\ of 

. . At did [or omitted to do. 

<i« tl.' >!.*• M.'ij/ hi] Muli lomliut hoin" eon* 
trar\ to the pr<o l•>loIl* of \«l Miimn and 

know II f»> YOU lu he prrpidniul to and thcrcht 

I oiniiiitted an ofloiuo piinishahle under S ino ul tin Indian Penal 
Code, and within tlie eoontrame of tfie Court of Section [or Hish 
< ourtl. 

(>l Tfiat jou, on or afajiit the d.ij of , 

at 1)1 the c-otirMi ut the trial of 
hetore . -vtated ui eY-ulcnte that 

“ wliicli statement you cither knew or helieved to he 

fahe, or did not Wliete to ho true, and therehy (ommitted an ofleiKC 
puniThahle under S. 103 of the Indian Penal C’ode, and w-itbin tho 
cocnizance of tfie Court of SesMon [or High Court] 

<6) That you, on or aliout the day of , at 

, committed culpable homicide not 
amounting to murder, eaiisiiig the death of 
, and therehy committed an ofTence punishable order 
6. .‘Wl of the Indian Penal Code, and trithin tlie lognizaneo of tlie 
Court of Session [or High Court^. 
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\NX) B\ii^bo\d ov a PnmsiiNAnY iNQuin^ befokf a 
Police Officui 
(See section 169 ) 

1 (noHtc), of , being charged 'aith the ofience of , 

and after inquiry required to appear before the Magistrate of 
or 

and after inquiry called upon to enter into my own recognizance to 
appear when required, do herebi bind in>self to appear at , 

in tJio Court of , on the dav of 

nest (or on such daj as I maj hereafter be required to attend) to 
ansner further to the said charge, and, m case of mr making default 
herein, 1 bind mjself to forfeit to Her Majesty the Queen, Empress 
of India, the sum of inpee? 

Dated this da} of 19 

(S’i(7JUif«rc ) 

I hereby declare myself (oi we jointly and seierally deelaie our 
selics and each of us) surety (or sureties) for the above said 
that he shall attend at , m the Court of ,on the 

day of next (or on such day as he mai her©' 

after be lequircd to attend), further to answer to the charge pendhig 
against Inm, and in case of his making default therein, I lierebv 
bind im&elf (or no hcrebi bind ourselves) to forfeit to Her Mnjestv 
the Queen, Empress of India, the sum of rupees 

Dated this day of 10 

(Sionntvje) 


XXVI — Bond to rnosEcuTE on rivs JlvintNtr 
(Sec section 170) 

I (name), of (p/«ce), do Jierebv bind jnvsclf to attend at 
in the Court of at o’clock on the das cf 

iio-st and tliOH and tbero to prosocuto (oj to prosecute and 
gi\e csidoucc) (or to gue esiuence) lu the matter of a clnrgc cf 
against one 1 ]i , and, in ras© of making default herein, 
I bind myself to forfeit to Her Majcsti the Queen, Emprc's of Indn 
the sum of rupees 

Dated tins dn of 19 

(Stffnnftirr ) 


XXVII — XOTICF Ol C03tMlTM»NT n\ MArlSTHlTF TO OolFllNatlNT 
PlriDFU 

(Sff n^ifion 218 ) 

'1 nr "Magistratt of heroin giies notico that In ha'‘ 

inittcd one for trni »t the iiext Sessions, and the Magistrate 

hcrebs instrmts the fnnirnumit Pleader to rnndiict the pro'-rriitnin 
of the said case 

rh» thnrgc against tie nciiistd is that, rti (•fofe llxf <>lfri\rr <i* 
in H.f r)aT.)*) 

Dated this da\ of 19 

(Sijnitiiitr ) 
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un < T’.ruN'ii. rr.‘H ur. ni c<*ni 


w\ HI % 

<J) will H»»r> 

( • ■ f t .. f.f , *> . t t 1 \tr r fi t* , ' {'tr't ''"I 



• *r»'**^ lf»T 

«,'•’»»» »* If !,* J fr-'. 

y-M. ] it . "o .« , n. OV *» In .! »> r If ’,>• |V‘»1 O-!' »' 5 

Tjl'm 0*' "‘Xtit**'* «1 t'*- • f w.*. II 

I „ .. V. •>,*. •* I . r. ft r< •«..- 

Mv’ < « ' ’1 ■ 

1 \ » M.'-. «... 1-^ 1,.. I *- t> c ..,1 r* nrl . 1 

yi. .Utc. 

f..,, .ft. -f, J 

r '• •'• 

71 »1 i . . • »•. t Hr .'•» - ‘ Kit!, 

I*. Utci. • <! J!,t, IV 1 

.1 t*» i.-tt'A .4 ti* J.-^rfr-T l,c.*r*l 
• ' ll'll* Si'*. j-1r| «>• lip'll 

► ••Milu-1 ‘ti' *1 '1» t* '.ff *t. 1 il- 1»’ » «« - I- iiu*j *1) . ■^ ri*- )i<n u) >1 '<• 
T ’"'f • \n ♦ Ml I Ic 'Vil IV I »» <*..•*■ *1 .1 •> 1*1 U' ill' ^’l•^T1IMI !«■ t I 

15 r ill . f •vr.i,. t flip.!' t* -If. 

TliKl i«’'» l« >1 ^ *• in Mr 

I fti'n {|fiif» f/r 
t.’f 01 $ ■'.) ft *')f« fit r.lrr’ J| 

^T*l 1 1 »1 JI.II uSt If II »li Ilf 111 c I ill 1 t. o » ^ <'*.nr l.if I.'tIh *r Ifg 

111 i*ii »I1 ».<l •111 ll »t«l I •*.* I iU«'l Bit ii'lrrfi' I'MtllOl 

h 1 li tu ill r *» Kill tlir It -liaii IVi al I ••■Ir bi.'I o ill in ll r fojjtlltat if" 
i1 M' (’I'lifl lit •»i’>»if'h [or Hi,*V Cii’iTt 

• Si 11 1| K''! <<li i-f dl'int tl •' .lB^ I't 

Bl Int ' ' f or.ilHr«I lo >I 1 

• > f> ,■ i • •nil 1.11111111 line ’'On 

frni Cn tl.i j'i"ii i.ii.* •! \i I i.tii.n ni.'l 

li.iiiiii III lull 111 In Jill jiiiiii ibI 111 oti'l tl.irilii 

I "iii.iiiiti«il an iilli i.ii fun. ••Int.!. in li i s li/. .t tl. hulmti I’on.-il 
<i»li .mil iiisliiii tin* iiieiilf Bull nl tl.i <>.iiil nl “•i-»i|iin '^i.r lll^ll 
( iiiiii ' 

''ll T(ii\ Mill till III nloiill till' 'til III 

.it III tin MturM- III till trill! i>( 

(u-turn , *1111111 111 l■lll)l'J)ll tlijil 

iilinh •Intviiiniil Mill villnr Kin'i nr lK'hi-M.-tl I" lit' 
liiUo nr ilitl tint li’liivi* to liB trim nnil tlmri 4ii I'lninnitt’il tin hITi'ikv 
j'uni*lij\.l<- nii'lcr S IPl nl tin liultmi IViml I'mli', niul tviilmi llin 
1 ii"iiiratic'f‘ Ilf tlin (‘oiirl «*f Si**stiin Hieli (‘mini 

((5) TImt yon, nii nr alMiut tlu* tl.vi nf . nt 

, cnmmitttKl lulii.iMi' honni-ujo not 
.initmntiiiK to iminlnr. tun'inj* the iln.tlli of 
, mnl tlicrvtiv rommittcd jin utlinrc pumshalilo onlnr 
B. tmi Ilf till- iiulian Penal CikIo, niiil tuUnn tlie i-oemrinu'c of tlio 
Court of Bcsiion [or H*eli Court], 
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(7) Tint ^ou, on or about the da^ of , at 

abetted the commissioii of suicide h\ A B , a 
person lu a state of intoxication and thereby 
committed an offence punishable under S 306 of the Indian Penal 
Code and within the cognizance of the Court of Session [or High 
Court] 

Tliat sou on or about the das of , at 

, voluiitanh caused griesons hurt to 
, and therehr committed an offence 
pnnishable i nder S 325 of the Indian Peinl Code, and within the 
cognizance of tlie Court of Session [oi High Court ] 

(0) Tliat ^on on or about tbe das of , at 

robbed [sfatr the iionic], and tlierein 
committed in offence piinisbable under S 392 of 
the Indnn Penal Code and ssitliin the cognizance of the Court of 
Session [oi High Court] 

no) That sou, on or about the dav of 

) at , committed dacoits, an 

offence punishable undei S 395 of the Indian 
Peml Code and mthiii the (ogniizance of the Court of Session [or 
High Court] 

r/ii rnses iiirtl h / J/oi/Mfiotrs snhififiife “isitlnn m' cognizance*' 
fo) “Mithin tlie cognizance of the Court of Session ” ond in (c) omit 
“bs tbe said Court ’ ] 

(II) ClUnCFS SSITIt TSSO OR MOUF Hp\DS 
(o) I [lunite and office of '\fuqt$tmfe etc ] herobs charge 'on 
[niiiiiP of accused }ieiion'\ as follons — 

(O Pi/st — That you on or about tbo das' of 

at kiionmg a com to lie counter- 
feit dclisered the same to another person bj 
iiaiiu \ R as gonuiiie and thcicbr committed an offence piinishablo 
under S 241 of the Indian Penal Code and siithin tbe cognizance of 
the Court of Sessinj] [or High Court] 

Srrom//i/ — Tbit sou on or alwnt the das of , ot 

1 Honing a com to Ikj counterfeit, attempted to induce 
anollicr pcr-oii bs name 1 Jf to roccisc it us genumc anti tlicrcbl 
(onimittcd an offeiico punishable under S 211 of the Tiidian Penal 
Code and nttliiii the rognizanco of the Amrt of Session [or 
Court] 

(r) \nd r herobs direct that sou lie tried bs the saul Court on 
till snnl f barge 

[‘?i<;nn/iirc and »enl rtf the Magintmte ] 
[f. xtddifotrd f.r (Ml — 

(2) / ird — Ill'll son on or nlmiit the das of 

at , committed mur- 

der by cniisiiig the death of , and thereby 
ojniimttid an otb nee piinidiable under *5 'trr2 of tbe Tiidinn Penal 
C>le snl uilbiii the cognirince nf the Court of Session [or High 
Court] 
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.‘'Vrofirffw — TImt ^o^ 1 . on or aliout tlie tla^ of at, 

, caii'iiiic tlie Jpoth of .committed ciilpable 

liomicule not amountinc to miirdrr, and tllcrcl^^ committed an 
olfcntt? pnni'.linhlo under S IWI of tlic Indinn Penal Code, and witliin 
tlie coentranro of tlic Court of Session [/»> Htgli Court] 

(3) I’lr't — ^Tliat sou, on or tlic das of 

. at . committed 

■ theft and tliorchs committed an offence punish* 
■aWe under S 370 of the Indian Penal Code, and within the cosnirance 
•of the Court of Session [«» High Court ] 

SffontUu — Tliat son, on or alioiit the dns of , 

at committed theft, linsinR made preparation for rniisinp deatli to a 
person in order to tlic committing of such theft and thcrebs com- 
mitted an offence punishable under S .WJ of the Indinn Penal Code, 
and within the coRniz.inte of the Court of Session [or HirIi Court] 

J hiiiHy — That yon on or almiit the das of , 

at committed theft hasinR made preparation for 

■causing restraint to a person in order to the effectiiiR of sour escape 
after the coinmittiUR of such theft and therehs committed an offence 
punishahlo under S of the Indian Penal Code, and within the 

•coRnirance of the Court of Session [or IIirIi Court ] 

Ponrf/<fj/ — That sou on or alioiit the das of 

at committed theft, lias me made preparn- 

lioii for caiisinR fear of hurt to a person m order to the retaining of 
properts taken hi such theft ami thcrohr committed an offence 
punishable under S 382 of the Indian Penal Code, and within the 
coRniaance of the Court of Session [«r J^irIi Court] 

(4) That sou on nr almut the das of 

III the course of the iiuimrs mto 
Wfore stated iii CTidence 

that “ and that tou, on or about the 

das of at , m the 

course of the trial of before , 

stated in the esidence that “ ’ one of which statements 

sou either knew or believed to lie false or did not believe to be true, 
and therebv committed an offence punishable under S 193 of the 
Indian Penal Code and w ithiii the cogniaaiice of the Court of Session 
[or High Court] 

[7n rnir* iitfd hi/ Maot*fiate% substitute “ within mv cognizance ” 
ior “ within the cognizance of the Court of Session ' and in (c) omit 
“ h\ the said Court ] 

(III) CiivncF FOR Tjifft After Presiocs Constction 
1 (nonir and oflfrr of Maoistmte etc) herebs charge vou (nom« 
o/ nreiised perton) as follows — 

That sou, on or aliout the das of at 

committed theft and therebs committed an offence punishable under 
S 379 of the Indian Penal Code and within the cognizance of the 
Court of Session [oi High Court nr Magistrate as the case may lie] 
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\ml'\ou the ^.iiKl (nnwi*' of mrusrd) ‘.tind further cliargecl tliat 
\ou before the tomiinttin}; of the said offence tint is to sa^ on the 
da\ of had l»een convicted bv the (^fnfe 

(oint In/ uhiih toiwtctiun no? had) it of an offence 

pimi^lnhle under Clnpter Wll of the Indian Penal Code vvitli im 
pmoiinient tor a term of three vears tliat is to siv the offence of 
home hrealving b\ night ({/evriihe the offence in the wmtU mei! in 
spifiin nndei ii/uc/i the accused tins loniicfed) winch conviction is 
still in full foito and effect and that vou are therebv liable to enhanced 
punishment under & 75 of the Indian Penal Code 
\nd I liereliv direct that \oii he tiied etc 


X\I\ — VI IU^T OF CoMMITMFNT ON V S^■^TF^CF OF DiPBISDNVIFNT 
OP riNF IF lASSFn BV \ MVGISTIIVTF 

(See ifrtions 24> and 258 ) t 

lo the Superintendent (oi Keeper) of the Jail at ' 

^\ iiFiiFAS oil the dav of 19 (natne (f /u 

the (1st 2ud “Ird, at He mm/ he) piisoner in case No 
of the Cvlendar for 19 was convicted lefoie me 
(name and o/ficioj di ^ignnti(>u) of the offence (mention the offei ce oi 
nffeiiei conii^eh/) under bcction (or sections) of the Indian Pein! 
Code (or of \ct ) and was sentenced to (date the 

J iinidiinent fidlt/ and ihitincfli/) 

This is to authoriFe and lequiio voii the said Superintendent or 
Keeper to loceive tlie said (pii^oiei t into voiir custodv m 

the said JmI togetliei with this mi rant and tliero carrv the afore 
said scntenc-o into cvecutioii according to law 

(»iven niuler nn hand and the seal of the Court tins 
<!ai of 10 

fs I) (’^innriiuie ) 


A'_X — 'nvnnvNT n» Ivii iiisonvicnt on J'viniti- to iifiOvfu vmfnps 
nv Iftarhinent and vilr 
(See jcrtion 250 ) 

To the ^npcnnfcndcnt (a/ Keeper) of the Jail at^ 

5\iinifvh am/ deirn/ fi ni) has hrouglit iigiinst (rann and 

d‘’*iri/>fi /t <y the anii^ed perian) the foinphmt that (mentifn if 
roi,np/ii} Tiid flic same ha? Ivcii dismissed as fa/rr and fmolous (or 
viNitioii") and the order of dismissal iwnrtK pnvmont bv the said 
(lainr Ilf r <t/i/ h'ln ;r0 of the sum of riiptts ns ninciids and 

« lure IN the NTtcl stun hns not liccii paid f * * *] and nn order 

Jins I eon made for his simple impnsoninrnt m Jnil for the period of 
daiN niitcNS tlie nforesnid Riiin fit sooner paid 
IliiN is fo nuthorire and rcijiiire sou the said Sui>orintcndent (or 
K'lpir) to rxsin the said (name) into voiir lustod' together with 
tliiN wjirrint and him snfilv to Inp in thi sitd Jail fm thi said 
!•< no 1 of (teni if i;n/ r/io, ifiri /> siihjcft t« the provisions of 8 
of ill* Indian P» iinl Code iifihss tin sniil stun fe sinirier paid nml on 
ihe rceeipt th' reof forthwith to set him at lili*itv returning thif 
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Marr'jnt tritli an endor'sement cert«hi«K the manner of its execution 
CJneii under h\ Imnd and the «ip»l of the Court this 
(bi of 19 

(^rnl) (Sinnofiire ) 


XXXI — Summons to itNrsa 
(9ce 9erfions 6S and 252 ) 

To of 

^^nFnrvs complaint ha^ Iteen made liefore me that 
has (» I Is suspected to have) oommitted the offence of {sinfe Ihf 
offence conriscfi/ uif/i time ond p/ncr) and it appears to me that tou 
nre til eU to Rwe material etidencc for the prosecution, 

^oii are herehs summoned to appear before this Court on the 
daT of next at ten o’clock in the 

foroiuon to testib n-lnt too know <Qiiccrninc the matter of the 
«sid fonipl-iint and not to depart thence withotit leave of the Court, 
and Mm are hcrehs warned that if voii shall without just excuse 
iieclect or refuse to axrpcar on the said date a warrant will l>e issued 
to compel sour attendance 

(uven under m\ hand and the '•cal of the Coiir* this 
dsv of 19 

(«refin (^iirnoftfre ) 


\\\11 — PiurppT TO Disthkt Mscistiistf to sommov Junons and 
^RSTssons 
(^*e section *1261 

To tlie District Majsistrate of • 

5\irrnpis a Criminal Session is appointed to be held in the Court 
house at on t)»e dav of next 

anil the names of the persons herein slated have been dult drawn hv 
lot from among those mmed in the revised list of Jurors and Asses 
sors furnished to this Court sou are herelrv required to summon the 
vaul 1 ersons to attend at the said Court nf Session at 10 s m on 
the sTul date and within snci date to certifs that vou have done so 
in pursuance of this precept 

(Here enter the namei of furore and Assessors 1 
Given under mv hand and the seal of the Conrt this 
dvv of 19 

f^c }) (Sifli afiire ) 


WXIII — ScMMONR TO \ssFssoa on JrnoR 
(Sec section ) 

To (i inic) of (; fnee) 

DinsivNT to a precept directed to me bv the Court of ^ssions 
of requiring tout attendance as an \ssessor for a Juror) 

at tl e next Criminal Session vou are herehT summoned to attend 
at the sR)d Court of Session at fffocci at ten o clock in the forenoon 
on the dav* of nest 
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Gnen under mv hand and the seal of office, this 
daA of 19 

(Seal ) (iSiCrnnfure ) 

X\XIV — "WMinXM OF COMMIIMEVT CNDLR SE^TE^CE OF Df^TH 

(See section 374 ) 

To tlic Superintendent (or Keeper) of the Jail at 

WnFREis at the Session held before me on the dav 

of 19 (name of jiriioner) the 1st, 2nd 3rd (as /7ie case may 

he) prisoner in case ^o of the Calendar at the said Session, 

nns duh convicted of the offence of culpable homicide amounting to 
nrnrder under section of the Indian Penal Code ind 

sentenced to suffer deatli, subject to the confirmation of the said 
seirteiice bj the Court of , 

This IS to authorize and require you, the said Superintendent (or 
Keeper) to recene the said (pnsoner^s name) into your custodv in 
tlie Slid Jail together with the warrant and him there safelj to beep 
until ■^ou shall receive the further warrant or order of this Court 
carriing into effect the order of the said Court 

Given under my hand and the seal of the Court, this 
dav of 19 

(^enl) (Stgnafute) 


W\V — M vnnwT of ExFCUTIo^ ov a Sevtencf of Df^th 
(See section 381) 

To the Superintendent (or Keeper) of the Jail at 

“llnmEAS (name of pusonn) the (1st 2nd, 3rd at ihe ease >1^!/ 
hr) prisoner in ense No of the Calendar at the Session held 

before me on the dav of 19 , has been 1 v 

warrant of tins Court, dated tlie day of , coni* 

nutted to vour custodv under sentence of death, and whereas the 
order of the Court of confirming the said sentence 

has been reeoned hj this Court, 

This IS to nnthorize and require vou the said Superintendent (or 
Keeper) to cnrrv the s-ud sentence into evcrntion hr causing the said 
to ho Innged hv the neck until he he dead at (time and 
jhire of pj-ec\iiiot\) and to return tins warrant to the Court with au 
endorvenient ccrtifving that the sentence has been executed 
Given under iiiv hand and the seal of the Court, this 
dav of 1^ 

(S:cnf) (Signoturc) 

WWI — 1\S11HV>T VITfR A COMIUTVTION OF K SfNTFVCE 

(See xpftwnt 381 nntl 'l‘*2) 

To the Stipcrinf endent (< r Keeper) of the Jail at 

tNnriirvH at a Session held on the dav of If 

(tMimr tf iritonrr) the (1st 2iut Ird oir tie rase may f r) prisoner 
in rase \o of the Cileiidir at the said Session was 

ronvirtesl of the offenre of piitushahle under serf ion 



Sell. V.] Tim cniMiXAi. citocrminn conr. 


S!) 


ef tin- liitlifln mill «rtilrur<^l to , 

mil «n« ifirmtjvnn fommittM to >oiir ni«tr«lr. an'l wlirrca^ It tho 
m)or of j|(o (oiirt of (» (IwplKafo 

of «liuh i» Ix-rcimto annr»o«l> tlio |iHni«liiiiont ailjmlcMl I'j- tlir «anl 
fontcroc lin* l•o^n roniTmUM! to tlio |iMiii«liniTnt of tr»ti*portatiuii for 
life (-r o. tfr rnfe tr,ny \ f) , 

Thu i» to «iilhort»o mill Ton tl*o «ai'l S»{'erintrntleiil (ir 

Kpe]»erl to Irop (hr •aiil lorr'i nomr) in Tonr riutotlr 

in the Tanl .l*tl »» hv Ian i* rT*|U»tTil until he »ha11 1*0 tleliTprT<l oTcr 
hr Ton to the proper mithoritT ami Mi«to<lT for the purpo«e of htT 
timlrrcoinc the piinuhment of t»»M»t*ort»t«on ttmler the »ai<] order, 
or 

if ffr mitrinfr>f iinfme i* «»nr of imiini nin»nf »<iy offer thr Korif* 
“ rti»l<vJi in the »ai<l Jatl *• amt there to rarrr into exmition the 
jniiiuhnienl of iinpruonment muter the *aiil order arTTirdinc to loir ’* 
(•lien miller mai tiain! and tlie aeal of the C'onrt thu 
<]ai of yt 

1 (tTi jnolwrr ^ 


XXXVll— \\ Annwt to jriT t »ivr nt Iffde/.mrnf T^n Sitr 
<^er lerfi.n V-(\ (It (nt 

To (nomr oml «f<iir;n(i((Ofi of fir )’..|irr-tfTif rr or oilfr jirrinn or 
fftfitrt irAo (I <ir ore tu eree«le lAr tnirntrif) 

\Njirnria tn<n/.r <iMf tlftertf tton «f l/.r ufffnihr) wat on the 
Tla\ of \n ciiinKteil Wfore me of the ofTenn? of 

(mrfifiiiii f/,i» iiffrire fanriuhj) nnd *enteiiceil to pav n fino nf rnpcca 
and whereaT the •«nij (nmnr> oUhoiiRh * refjmred to 
pat the kaid fine Iibt not paid the i-nme nr nni part thereof, 

Thu IT to mithorjte and reunite imj to nffnrA not movenhte 
propcrti lieloncii'K to the and (nomrt nhich ma\ he found nithni 
the dutriet of , ami if mthin (rinfr fAr nnmhpr of days nr 

hoxiri <ilhiirr</) next after Mirh •tttiirhrnrni llie Taid anm Tjiall not 
l>e paid <' r f irf/iiriflit to •<•11 the iniiienlde pnii>crti iifforArd or so 
much thertnf •.linli Ite Miffirunt to valufi the Haul fine retnrnmc 
tilts warrant nilh an endorsement eertifiiiiR nhnt \on Imie dnijo 
under U immediatili upon its ixeintinn 

under ms hand »nd the eenl of the Court tins 
dai of \‘l 

(S'enf ) (^ifjnofiirr 1 

XXVVII \ — HoMi TOn AiPFTRWcp or OrrENOFn nELFiarn 
iTMiiNR nrwiB»Tio\ or risr 
(?rr Tre/ion 0P8 ) 

, llArrrn* 7, (name), inhohifonl of (place) Aoir Arm srnfenrrd fo 
pay a finr of iKjirrs «ntl in dr/<nilf of jiaj/ment 

fherrof fo nndrroo tinprnonmfftf Jut , and tehfreoi 

fhr Conrf has hern jdrainf fo oulrr iny rrlrtue 

on rondifion of my rj-rfiifinp u hond for my 
appenranrf on thr folfoiring dnfr or dnfrs, nomriy — 
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I lipyeby hind myielf to aitpeat hefote the Court of 

o'clocl on the follouing date or datei numehi 

and tn caie of moling default herein 1 hind myjself to forfeit 
to Ills Maiesty the King Eminor of India the ^uin of Eupees 

Dated this day of 19 (S’jf^no/i/r? ) 

Wheie ft bond mfh suieties ts to he ereeuted add — Tfp do heiehir 
dedare ourselves sureties for the above named that 

he vjU appear before ike Court of on the follouino date 

0 ) dotes namely — and, tn case of hts making default 

it erein ne hind oursehes jointly and seteially to forfeit to his Majesty 
the King Emperor of India the sum of Rupees 

(Signature) 

XXXVIII ■\V\nR4-\T OF COMMITMFNT IS CFRTVTN CV^P'^ 

OF CONTEirPt WHEN A FIN'S IS ISlFOSFD 
(See section 480 ) 

To the Superintendent (or Keeper) of the Jm! at 

VnFRi\s tt a Court holdcn before me on tin* da^ (nnme and des- 
erijitwn of the offender) m the presence (or siew) of tlie Court com 
initted wilful contempt, 

Viid uliereas for such contempt the said (name of offender) has 
been 'idjudged br the Court to par a fine of rupees , or in 

ilefiult to sulTcr simple imprisonment for the space of (state the 
mill her of months or days), 

This IS to 'luthorize and require joii, the Superintendent (or 
Keeper) of tfio said Jaif, to receive the said (’nom? of ofjender) into 
sour ctistod 3 , together uitli this warrant, and him safeh to beep in 
the said Jail for the said period of (tetm of imprisonment), unless the 
fine be sooner pnid and on the receipt thereof, forthwith to set him 
nt lihert\ returning this wamiit with an endorsement ccrtifsing tlio 
nniuier of its execution 

Ciien niidor mj hand and the seil of the Court, tins 
divnf 19 

(spfd ) (Signatine ) 


XXXIX — '>rArisTRiTF’8 on JcncF 8 Varrint of Commitment 

or ^SlTNFSS RFirsiNC TO anrwfR 

(<?FF sretlOH 485) 

lo (loine and ilescnjifioii of officer of Court) 

ViiFiiKis (name and drsrtipfinn), J»ciiig fiununoned (or brought 
fxfure tills Court) ns a witness niiil this dns required to gi\e cmleiiro 
1)1) III inquirs into jin alleged ofToiiec refused to answer a certain 
ftiiesttoii (or tertniii questions) put to him tonrhing the s-»id alleged 
filfeiiee and iluh recorded nitliniit alleging nni just cnciiso for such 
rtfusTl and for hts contempt Ins been adjudged detention in ctistodi 
f( r (frnn of ilrtriifinn Oi/jro/prd), 

This Is tn ntitbonre and require sou to tale said (nome) into 
oiotixli and liim snfeb tn K<<p in sour nisloth for the space 
fif ilnss unless in the in< 'iiitiiiie he shill eoiisent to lo 

eNStniiieil nml to nii»wpr the qiiestuii asked of him uni on the last 
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of the said da^s or forthwith on sncli consent being known, to bring 
him l>cforo this Court to lie dealt with according to law, returning 
tlu« warrant with an endorsement certifsing the manner of its 
execution 

Gucu under nn hand and the seal of the Court, this 
das of 19 

(Spaf ) (Signature ) 


iCL — Maruvni or Imiiii80vmf'*t on Failurp to pay Maintevancf 
(See srrfion 488 ) 

To the Sunerintendent (or Keeper) of the Jail at 

■\\nPnFAS (iKiHic tleaenption niiil address) has been proved before 
me to he possessed of sufficient means to maintain his wife (name) 
[or his child (nnwp) who is bs reason of (state the rcoson) unable to 
maintain herself (or liiniiclf)) and to base neglected (or refused) to 
do so and an order has licen diilv made requiring the said (name) to 
allow to his said wife (or child) for maintenance the montlilr sum (f 
rupees , and whereas it has been further proved that 

the said (name) in wilful disregard of the said order has failed to 
pas rupees lieing the amount of the allowance for 

the month (or mouths) of And thereupon an order 

was made adjudging him to undergo simple (or rigorous) imprison 
ment in the said Jail for tlie neriod of 

This is to authorize and require vou the said Superintendent (or 
Keeper) to receive the said (nofir) into vour custodv in the said Jail 
together with this warrant and there cirrv the said order into execu- 
tion according to law returning this warrant with an endorsement 
certifsing the manner of Us execution 

Gncn under ms hand and the seal of the Court tins 
das of 19 

'SPfiJ ' (?«8nofMre ) 


\U — Msuksnt to iMoiur Tin- iwmfnt or MsintEnsncf n\ 
Itfarhmfiit vni» Sale 
(Spr sertion 488 ) 

To (iinmr and de^igitatton of the I\dtre-offirer nr eflirr prrsoji 
to erernte tie trarrinf) 

Miifrfss an order has I>cen tlulv made requiring (nnnr) to allow 
to his said ssife (or child) for maintenance the nionthlv sum of 
rupees and whereas the said (namr) in w-ilfiil disregard 

of the said order lias failed to pas rupees heing 

the amount of the allowance for the month for months) of 

This IS to authorize and require vou to attach ans moveahle 
properts belonging to the said (nomr) winch mav be found within the 
district of and if within (*fofe tie niitnler of rfoy« or 

lours aUoired) next after such nttnrhmrnt the said sum shall not 
Ik* paid ( r forthwith) to sell the movable propertv aflnehed or so 
much thereof as shall l>e sufficient to satisfv the said sum returning 
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tins w'lrrant \Mtli nn €n(lor<!cracnt certifying nhat jou have done 
Tinder it immediatelv upon its execution 

Gi\en under rny hand and the seal of the Court this 
•diT of 19 


"^LIT — Bond v\n Btilbonp on \ PnrtiMiNvny iNQtnnT bfforf a 
Macistutte 

(See %fff}on 496 at if 490) 

1 (nomp) of (pfoce) heiiiR brought 1 eforc the "Magistrate of (oi 
the rise nmy fie) charged with the offence of and required 

to give security for mv attendance in his Court and at the Court cf 
Session if required do bind nijself to attend at the Court of the said 
Magistrate on every daj of the preliminary inquiry into the siid charge 
and should the case be scut for trial by the Court of Session to he 
Tiid appear before the saul Court y\hen called upon to aiisiver the 
charge against me and in case of my making default Jierent I hi»d 
myself to forfeit to Her ^^aJestv the Queen Pmpress of India, tlo 
sum of ruoecs 

Bated this dny of 10 

(SiffnafxTf ) 

T hereby decHie nnsclf (ot we jointlj and seyeralh declare our 
sehes and each of us) surety (oi sureties) for the said (iinmp) that 
he shall attend at the Court of on every 

dav of the preliminary inquiry into the offence charged against him 
and should the case be scut for trial by the Court of Session that 
he sinll he and appear liefore the said Court to answer the rhargo 
against him and in case of his mahiiig default therein, I 1 
myself (or yye hmd oursolyes) to forfeit to Her Afajesty the Queen 
^ mpresy of India the sum of rupees 

Bated this das of 19 

(9iff/uif»rr ) 


\I/in — IlAjiniNT TO PisciMjirF PmsoN imiuiaonfu on ryiirnr 
TO ri\ F Se( vnirV 
jiprfioii VH) ) 

To the Siiporintcmlcut (< r tbc Keeper) of the Jail at 
(or oilrr 'ffen iti » lone riis/wb/ thr person ts) 

A\iiiiii\b (iump Old ihnnipfttn of /irisonei) was committed to 
vonr rustmh under warrant of this Court dated tho 
day of nml lias since with his surety (or sureties) 

iluly esodited a loud under ®ettioii 100 of the Code of Criminal Pfo* 
eedure 

This IS to nutlinrire and roqiiire you forthwith to diselnrgc tie 
said (niiir) from your oustoiK unless le ih balk to 1o detnincil for 
voiTU other nntttr 

ffiieij iimkr jj>\ hand n«d tir Mil if the C iirt tl i« 
day *f 19 
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\lil\ — ni \TTWii>irNT TO rvronff \ Hom» 

(Vr? $rtti,n 514) 

To tlip IVlicp-ofTiccr in clinri;*' of tlie Police station at 

\\nHif\a (nour (/r<ct )/ ft >11 «nc? lulilrf** of ;>erJ/n) !ia^ failed 
to appeir on (xirnhin H ' «rc«»i«w) piirMinnt to In'* rccoginzmcc, 
and has lo sncli default forfeitoU to Her Majestr the Qticcn, hinpress 
of Imlu the vum of rupees (ffte to font/), and trlicreas 

the snul {Kiiiif if peron) has nit dm notice to him, failed to pay 
the Slid •‘iim rr siniw am Miflictcnt raiisc whx paxment should not 
he enforced against him, 

This is to niithorirx and re«|tiirt xtni to attach ant moreahle pro- 
pertx of the said (roinir) that xoii tiinx find tiitlilii three daxs, to sell 
the propertx »o attached or so iiiiicli of it as max Ik? sufficient to 
rcaliso the atiiniint aforesaid and to make return of xrhat roll hare 
done undtr this warnnt iminedulelx ti|K>n its citecution 
(>x\exx vuvder i\\\ hand ami the stal of the Court this 
dax of 10 

(Sri/) Ciijaafiirf ) 


\L\ — NoTKt TO CiifTt ON llnrxtii oi x IloMi 
('•er $frtiun "ilM 
To of 

^^Il^u^xs on the diix of 10 

xou 1 e< mie surotx for (> «inr> of tJiat he slioiild appear before 

this towct oix the dax of and bound tourself 

in default thereof to forfeit the sum of rupees to Her 

Majestx the (jiioon tmpress of India and nlienas the said (nonie) 
has failed to appear before tins Court and hx reason of sneh default 
xou haxe forfeited the aforesaid sum of rupees 

\oii are herehx required to pax the said penaltx or show cause, 
within dats from tins date xxhx paxment of tlie said 

sum should not be enforced acaiiist xmi 

vtiren under inx hand and the seal of the Court this 
dav of 10 

(5eo/) — (Sij7«(ifure ) 

\1*M — Exotic* to SfjjXTj ot yoHtnrvKS of J)o\}f f&a Oooo 

Behavioob 

To of 

^tiiEHEAS on the dax of 19 von l>ecani& 

surety hx a bond for (nomr) of (jhiee) that he would be of good be- 
haviour for the period of and bound vourself in default 

thereof to forfeit the sum of rupees to Her Jlajesty the 

Queen, Empress of India, and whereas the said (nomr) has been con- 
victed of the offence of (wienfion the offence concisely) committed since- 
you became such surety xvhecehv vour secxiritx bond has become for- 
feited 

lou are hereby required to pax the said penaltx of rupees 

or to show cause within davs whv it should not be 

paid 
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(inen under nn lund and the seal of the Court, tins 

daj 19 

(Stgnatine) 

— W\i’U4\T o^ Attachment Acvinst a Sdreis 
To of 

'\\hfkfvs («a?ne, desenjition and addic^^) his bound lunisclf as 
suretv for the appearance of {mention the condiOon of the ^on(/), ind 
tlic said (nruuc) has made default, and therebj forfeited to Her 
AlajestA the Queen, Empress of India, the sum of rupees (the 

pennUy in the bond), 

This IS to authorize and require aou to attach anj moAeable pro 
pert} of the said (name) which jou may find within the district 
of , b} seizure and detention, and, if the said 

amount he not paid within three dT}s, to sell the pro 
pcit} so attaclied, or so much of it as may be sufficient to realise 
the amount aforesaid, and make return of what 5 on have done under 
this, warrant iramediatel} upon its o\€Cution 

Oneii under lu} hand and the cenl of the Court, this 
•dn\ of 19 

(.'^eo!) ■' - (Sionntxne) 

NLVIII — A\\hu\nt of Commitmint oi thf Scjiftt of in 
Acccsfd Peiison aumitteu to Bail 
(9fc sccfioii 514 ) 

To the Superintoiident {01 Keeper) of the Civil Jail at 

A\UEiiivs (/Kime oitd descnjdivn of sniffy) has bound hinisclf ns 
a Miretv for the appearance of (vfafe the condifion 0 / iht bond) 
ind tlie said {name) Ins therein made default wheroh} the peinlt} 
inontimicd in the said bond has Ikoii forfeited to Her ifnjest} the 
Qtuen, Impress of Indix, and whereas the said (name of s-iircfy) lias, 
on duo notice to him, failed to pav the said sum or show an} sufficient 
< mst whs pn}Juoiit should not be enforced agiinst him, and tJie eiinc 
( iniiot 1)0 recovered b} 'ittuhmcnt and salt of moveable propertv of 
his *11111 an order ii'is licen made for Ins imprisonineiit in the Civil 
-Jail for {fpcci/y the iienod) 

'Jills lb to luthuri/o and itquirc voUj the said Suporiutciulcnt (<’r 
Keeper), to receive the said (n«mf) into }our custodv with this 
iwirrint and Jiun siftl} to Keep in the «nid jnil for tlio slid (term 
of jHiprMoriiiiciif) and to rttiirii this w irraiit with an endorsement 
certifviiig tlic imiiiier of its cNcciitioii 

(•i\cn under iiiv hind and the vrd of tiie Court, this 
da> of PI 

(srrjl) (‘./ynafiiir ) 

\Ij 1X — Norn I TO Tin I’jinciiai or loiuHTini oi a Bom) to 
MU T«» J*t iCl 
(''fr nrrtion "ill) 

In (/ inr */i‘iri j; /l >n nnd addrf*s), 

A\ III I MS on till d iv of 19, vnu entered into a 

Kind not to esnnniit ele , ('»• in thr hud) and jiroof of llie forfi itiire 
<f tie siti« Ii'is Ihiii (-.Men Kfere nio nnd eltiK re conic d 
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You arc licrcW called upon to p•»^ the said penaltj of rupees 
or to show cause before me within dajs whj pajmeiit 
of the same *-hould not be enforced against jou 

Dated tins daa of 19 

(Sen!) (Signature) 

L — ^\ iniUNT TO ATTVtll TIIF PnorERTl OF THE PRI^C1PU:. ON BllFtCII 

OF V Bond to keei the Pfice 

(See section 514) 

Jo (iitiine anil iteMgnntion of 1‘oliee o/fieer), at the Police station of 
Miieress (name and description) did on the day of 
lU inter into a bond for the sum of riii>ees binding hini»elf 

not to commit a breach of the peace, etc , (na in the hand) and proof 
of tin. forfeiture of the said bond has been given before me and dulv 
recorded and whereas notice has been gncii to the said (name) call- 
ing upon him to show cause wb\ the said sum should not be paid and 
lie has failed to do so or to pas the said sum 

This IS to authorize and reipure jou to attach bj seizure mot cable 
property lielonging to the said (luiwic) to the snlue of rupees 
wliidi \uu mas find within the district of and, if the said 

sum ho not pud ivithiii to sell the propertj so attached or 

'•o miitli of it as mas l>o sufficient to realise the same, and to make 
retuiii of what sou have done under this warrant nnmediateh upon 
Its e\ei ution 

(iiieii niuUr ms hand iixl ths «-eiI of the Court this 
das of 1<| 

(srnl) (Signature) 

1 I — )\ uti ssT or lJirni(«oNsi»\r os llnrwii oi a Bond to hm 
tllF P» SCF 
(••rr «<*< (iwn 514 ) 

hi till superintendent (or Keeper) of the Cnil Jail at 
^\nln^^s proof lins heiu gneii before ino and duh recorded that 
1(0 I I r/r«di/(i r) Ji IS lomiiiittcd a broaili of the liond emend 
into Is I nil 1 I (| lilt |(Mi nlurtls he has forfeited to Her 

M i]i vis til Qik 111 1 iitptis il India the sum of ru|>i(s and 

whirl as till Slid |> irnf) Ins (iiliil to pi\ the said Miin or to show 
i uisi why the Fnid «uin should not In paid nltlmugh diiU called upon 
ti ifo so jiiid paynunt thereof « iniiut (*0 cnforcid f>y altnchinent of 
I IS iiiui illi pnpirty and •» • rder his l-cen made for the imprison 

II I lit "f till Slid (nirrrt in tin Osil Inil for tie period of (frni if 

.( /M. i; rrif) 

Ills Is ti iiutlionro and mjiiirt sou the said ^iipeniitendent (ir 
lyiipirl il til sTid Cnil lail to roceise the said (iioMr) into your 
I ii'to h t<,.itlier wilh this wnrrint ami 1 im 'nfilv to Ie<p in the 
sill tail fi r tl I s lid i>i ri nl I f tfriin f ii* f tm nnrnf) and to return 
tills yuirnint y>itl an «id rsniint isrtifyiiig tit manner of its execu- 
tion 

(.lyii III < r in 1 ii I ai ’ tit s. ,f tie (..nrt this 
day . t 10 


('( il \ 


(^ijratuie) 
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LII — IVtnn4\T OF ATrtcitjifvr v^d sue ov Poiufiture of Bovd 
FOii Good Behaviouh I 

{See section 514 ) 

lo the Pohce-officer in charge of the Police station at 

^^IIERFAS (h«i»c, fjescrtfiiwn and address) tlid on the 
of 19 fiue seciirita bv bond in the sum of rupees 

for the good behaviour of (name, etc , of the pnncti^il), and 
jiroof lia*- been given before me and dulv recorded of the commi';sion 
b% the said of the offence of uherebi the said bond 

Ins been forfeited, and ulierca'i notice has been given to the said 
(nrn/ie) calling upon him to show cause uh\ the said sum should not 
he paid and he has failed to do so or to pas the said sum, 

This IS to authorize and require ^ou to attach hv seizure move- 
able properta belonging to the said (name) to the \alue of rupees 
uhich aou mav find nithin the district of , and, 

if the said sum he not paid within , to sell the property 

'>o attached, or ranch of it ns mny be sufficient to realise th®' 
same and to make return of what sou have done under tins warrant 
inimediateh upon its execution 

Giien under nn hand and the seal of tlic Court, tins 
da\ of 19 

(Seof) (^fffnnfiire) 


IJII — 'WsniuifT OF Imi Hi80v>fE'fT ov ronmTunr 01 Bond ron 
Good IlFiisMovn 
(^ee section 514 ) 

'7(1 the Superintendent (or Kcci>or) of the Cinl .fad at 

^^^F^^V8 (natne, description and o<Wms) did on the doy 

of ID , give sociiriti h% bond in the sum of rupees 

lor the good heharionr of (name efr of the pnnnpa}), and proof 
of the breach of the said hoiul has been giicn before me and duly 
lororded whorchs the said (nniiip) has forfeited to Her Majesty tho 
Queen Finpre-s of India, the sum of rupees , and whereas 

ho has failed to pas the said sum or to show tausc win the said sum 
should not be paid altlioiigb diiU called upon to do so and payment 
tboreof laiinot be enforced ba nttarlimcnt of Ins moveable property, 
utui art order has 1,0011 made for tho imprisonment of the said (nnnxt) 
III the Civil Jail for the jicriod of (term tf imj'riionineni) 

This IS to authorize anil roqiitre \ou the Siiperintomlent (or 
Keeper) to rei-eive the said (noinr) into sour custodv together with 
tins warrant, and bun safclv to keep in the said «ToiI for the sanl 
periotl of (tfrin 0 / returning this warrant with an 

endorsomoiit eertifyinc the iimiiiicr of its execution 

Given tiiidir niv hand ami the sea? of the Court, th/s 
dav of 19 

(^lOnnture) 



INDEX. 

IbdteiiiPnt no — of proceetliiiRs (under •■ec 14>) I*v dcatli of parties, 
2t9,— of appeal 

restoration of alHlncted females, 1162 place of trial of tlia 
offence of — J®9 

Itefmenf m British India of offence committed outside British India, 
JSS, sanction i-, not necessars for — where sanction has been ob- 
tained for snb^tantne offence, 445, cliarRe for suhstantno offence 
and conviction for — 539, joint Inal of substantive offence and 
abetment thereof 541 

U i/’nrc record of eiidentc of uitnc‘>«e> taken in — of accused 1075; 
\alue of such depo\itioii 107” provision for inquire and trial 
beiiiR hold 111 — of accused in certain cn«os 1150, acquittal of 
accused on mg to — of complainant in summons ca«e, 5-58, adjourn- 
iicnt of trial owing to — of complainant 559 —of complainant iti 
a warrant cise, 595 

Ih^rniiiier proclamation against — 90 meaning of— 91 attachment 
of propertv of — 9J record of evidence wliere accused ha* 
absconded lf)7C 

UfiMcd wlietlier iierson proceeded against under Ch \III is an—, 
144, pevsQw pToeecdecl agasuvt uudsr see 4^S ivot at\r— J 

1042 

lerjiiffal ]irciiuus — bir* a retrial 8-13— wbit orders do not amount 
to — 818 — in a summons case 55.>, — on ab'ence of complainist 
in summons case 358 Power of District Alngistratc to »et aside 
— 538, roiial of complaint after — 538 — m warrant case 594, 
order of disclmrge after frame of charge amounts to — , 591,— on 
fxunpositioii 741 appeil l»\ Government from an order of — Sffl, 
I hen such apjioal will he 860 procedure on such appeal 807, 
ariist lit in ippeil from — 'Xi.J reference to High Court 

(under set 4 I'll in tists of — 940 interference with orders of — 
III rcvisiaii 947 pon — on ground of Iniiuv 9so — ou withdrawal 
id nrnsccution 1(I32 

Xillitiuial powers of Migistrates o2 — ‘se'>ion' Judge 23 — Chief 
Pre-idencv Magi-trate 42 — District 'Magistnte 21 

lit Ilf I mill Chief Prosuleiics ^figistrate 32 

hti iiinmriit or pO'tjumemeiit of proceeding' 729 grounds of — , 730; 
costs of — "12 — of c~ise when application for transfer is made, 

1121 juror or ass«s>or to attend at adjourned sitting Gil,— on 
accyiiiit of coniplainaiit s alisctin 559 is«ue of fresh summons 
not nec-cssar\ on— of case 474 

II conviction on — of accused m siimninns case, 5.51, — to be 
recxirded iii the words usevi hv the accused 551 prexedure where 
no— Is made 552 

|i/iif/rry cotn)i|aint for — to he preferred In hu'baiid of woman, 450; 
who can roinjdaiii in the alxence of husband 45t,— cf husband u 
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a Kround for «ifes refHsal to Ine with her luisl)aiul, 103.’,— of 
uitc a ground for husWnd’s refusal to niamtain her, 1034, Ining 
in — , meaning of, 1091 

/hhocnte-Geneial, meaning of, 7, cognizance of offence h\ High Comt 
on infoimatioii gi\en In — , *117, power of— to sta\ nro>-ecutioii, 
703 

Affidauf, Court or person liefore whom — mav he sworn, 1145, applica- 
tion for transfer of a case must lie made !)%■ — , 1123, — in proof of 
conduct of public servant, 1146 

Aid to Magistrate and Police making arrests, 55 — to otliei peison 
making arrests, 56, — m coneealment of stolen properti, 153 

AinPiidmeiit, pending eases are not affected hs — in the law, 2, jiowcr 
of Appellate Court to make — of lower Court’s order, S9G, — of 
charge, 511 

Apohfff/, discharge of person guiUi of contempt of Coiiit oii siih 
mission or apologj, 1013 

Appeal from sentences of "Magistrate acting undei the enhanced 
powers confeired bj see 30 of the Code, 41, — against coiicniunt 
sentences, oO,— against loiisceutuo sentences, 51, no— fiom oitleris 
passed m nuisance cases, 218, — against order of rompensatinn, 
174, no — to Pnij Council, 850, no — except as provided b\ tins 
Code 830 limitation for — 851, from order refusing restointinn of 
attached properts 851, — from order requiring seennts *32 — 
Irom sentence of 2nd class or 3rd class ^^nglst^nte 831 triii'fer 
of such — fiom District Magistrate, to a first class ’Magistrate 
83>, — from stiitence of Assist mt Sessions Judge or 1st class ’Ma- 
gistrate 8)3, — to Court of Session, how heard, 853 — fiimi sen 
tonce of Court of Session, 833,— from sentence of Presiileiiis 
"Magistrate, 859, no — in cases where accused pleads guilts, ®»9 
no — m petts cases 8f)0, no — from eeitam snmmar^ coiiMitioii' 
*02, I elision of orders which aie not open to—, 949,— In fioiarii- 
ineiit from ict|Uittal 8GI on mutters of f ict ami law hb8 — 
^rbiii lerdict of jun, 809, foiin of petition of — , 871, prc'cntatmn 
of — from Jill) 874, siimnnii dismissal of — , 874, notices of date 
of lie inng — should be gniii to uppellant 877 880, notiit of 
to In giien to Distrut Magistrite 8*0, no— aftci io\isH'H 
901, no rei isuin when — lies 903, no roMsion after — 90 1 from 
<f)n\Kfioii 111 lasos of fontcjnpt 1014 power of High Court m 
niision to ennsidcr lasc of non ippeiling nrriiscd 933 — from 
ord'i- (jMssed iiiulcr see 176) 1001, no — from order of niam 
teiiniu-e lOU 

A) pp'imiirr Jtoml for — Hi2 — of Mttusid when nia\ be ilisjieiisod witli 
in sieuriti prmei dings 171, whin — of iritiscd nini be dispi used 
willi IT), — b\ nb uUr 173 — b\ other pi rsoiis 175 
l/j'-llii/ not boiiml to ippi ir in npiieil 875, right of— to be li.urd 
877, iiotitt> l/>— 877, 8*0 nlsinro nf — 8*1, notice tn — < it iilt< r 
otioo <f finding 8'»-2. n 1* «'« « f— on bnl J)02 

I "iirt jowir of — in ilisirsing of nppial 8 * 2 , dot) of 
*“2 Tiiwir if — III ui'pi al from M«|nittil 8*3 powir of — in iipp'al 
fniri iiiiiMdi'Hi *'• 9 , jiowir ‘f to « rili r rrtriiil, 8^1], power to 
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order eommitincni cuiimt ciilinm^ ••iiiteiirt, 80J, iiower of 

— to niterlcre «itli \cr(lict of jtin, b^S, jiiilRmput of — 79J, DOl, 
— ma^ take fiirtlicr eMdcnce, IKM, High Court ui rcM-sioii will 
e^erci^'e powers of nii — , poncr of — to take proceediiics 

(under see 470), 11K.U, power of — to make order us to dispo'ul 
of propcrt%^ power of — to stn\ or ntiieiid or cancel the order 

of disposil of pri)pert> lOOlj, diit\ of — to i’<ord reisons m 
sununorv dismissal of appeal, 87C 
hnirehentinl r/onyrr, temporars orders, in case of — , 212 
l//*roifr, tender of pardon to an — , 705, examination of — as a wit- 
ness 709, comiction hasod on esidence of — , 710, detention of — 
nil the termination of the trial 711 714, commitment of — , 714, 
trial of — , 714, procedure m trial of — 716 
Irf itrafori, reference to — of ciiicstions as to poNscsMim (sec 145), 27*» 
Irrrsf, hosv made 62 illegal — , 02 70, when police mas — without 
warrant 64 — of sagalwnds, rol>l>ers, 69, procedure when police 
officer deputes subordinate to — without warrant 71 —of person 
without warrant shall he reported to Magistrite 76, — hv prirate 
person, 7J, — In or in presence of Magistrate 77 —outside Hritnli 
India, 83 procedure on— of person agiinst whom srarraiit issued. 
SO, effect of irregular — JSl J99,-Hjf neensed in appeal from 
acquittal 003 

Issrtjyrs trjil bv jurj of offence triable ssiih — , 619 1141, trial by 
—of a jurv case, 010, 1141, trial before Court of Session to be 
ordiiinriiv with— GOO — how chosen, 625 number of — 625 trial 
without — 625, absence of — C2C, procedure where— is an in- 
terested person 627 right of Europeans or Indians to be tried 
bs — who are their countrsmen C2S when — nu\ he examined 
613 — to sit at adjourned sitting 643, dehrers of opinion br— , 
GS6, consultation between — , CSS question to — 6S0 recalling the 
— after tlieir discharge, 660, list of— 697 publication of list of 
— 693 Court mar excuse attendmee of — list of — ittending, 7U1 
.Issofidtion nuaiiiiig of assotiited together (sec 117) 170 — what is 
not 177 

4ffoc/i»ienf of properts of person absconding 93 attached property 
shall be at disposal of Gosernment 98 setting aside of sale of 
attached property 99 restoration of attached properts 99 — of 
propertv, (under seer 145) 2*^ conditions precedent to — 299 — 
sshen can be made (under section 146) 100 what properts can 

be attached 302, mosahles cannot be sttached KM nature of 
the order of — , 302, effect of — upon title 30i withdrasral of — , 
504 effect of Cisil Court decree upon — 500 504 persons hound 

bv order of — 304 

Uoil to a recalcitrant ssitne^s 102 granting — to i person proceeded 
against under Chap VIII, 142 170 release of appellant on — , 
902, revision of order granting — , 949, m what cases can — be 
grsnted, 1056, refus-il of — , 1056, Court to decide sufficiency of— r 
1057, when — mav he granted in non bailable offence 1057, can- 
eelluiou of — , lOCO, resision of order granting bail, 1060, when 
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High Court Mill and will not grant— lOGl^ power of Se'i'uons 
Judge to grant — 1062 

71011 hond executed agent of accused 1057,— for appearance before 
Police, 1060 1063, amount of — 1061 —of accused and sureties, 
1062, power to inciease the amount of — , 1064 

]i('ncJ of ^laQistiatf^ 27 hearing of a case In one Bench and deci« 
Sion In another 28 760, absence of some of the niemhers of a — , 
28, powers of a — 20 — of Prcsideiici Afagistrates 33, rules 
regarding — , 30, powers of — to tahe pioccedmgs under Chapter 
Xll 253 trial held in contravention of the rules of the — 20, 
power of — to hold summarr trial COl 
Ihgomy, complaint of aggrieved paitv neccssarv to prosecute for — , 
450 

Honn fidt jnncJto&ci of stolen propertv compensation, to 115'' 
Bonafidf clatm of right in nuisance cases 219, 227 
JJrtju? for appeaiance before a Court 102, — should he tal eii from 
accused not from his agent 475 arrest on hreach of — 103, 
amount of — in secuntv nroceedings should ho set in tho 
nreliminarv order 167 amount of — should not ho excessne, 180 
security— of nmiois 181 cancellation of sociiritv 1*^9 deposit of 
monev instead of executing — 1077 what amounts to forfeiture 
of— 1070 what Court can foifeit a — lO^Q, procedure 

on forfeiture of — 1081, recovers of the nmount of the 

rorfeitoil— 1(38? — of minors mav he executed hv suieties 20^7, 

— hv first ofTcndcrs released on prohatioii 1178, hreach of such— 
1180, — from romplamants and witnesses for appearance in the 
Possums Court 190 , 

Tlrrorh of loud for 1 ecping the peace 183, — fni good helinviour, 
184, effect of— 184 

7hcorh of procc offence involving 125 hi elil ontl of— 135 250 303 
wrongful a<ts 111 elv to occasion — 135 dispute hi civ tn cause—, 
256 

Ihiftd Iiihi ineamiig of niul oxUiit of the Code tn — 3 — 

vrlielher nidmles >ative States 4 transfer of territorv from 
— tn Native ®tatis | 382 arrest vvithniit warrant for offence 

foinimtted out of — 6*2 execution of narririt otrfsfcfc — 88 

rcinrdiiig (uifi'suin oiilsulo — 118 hohlii » trial outside — 381, 
trial for ofTeiiros lommitted imlside — 187 389 alictincut m — 

of offetui comimltid outside — 189 hahililv of British Suhicets 

for offeueos loiniintted « iit of — 198 

Jtudilnii hltlv to fall order in rispict uf — 215 order Under sec 
in ns reuvrds a — 20^* 

Corfrlliti 1 if Imiid fur liipiiig tin pc m nr for good helnviotir, 
jof) griiiiiid uf siifh — 1*10 w|(ii lifiiid can he cancelled 200 

ofTnt Ilf — -'•'•('I of prihininvrv order fiuKhr sic IfB 2*s3 
fiiltU Iff lotnphiint Vllidir — is ii lomplaint of an ‘nffetice ’ 

15 VO 

<'frhfc iff Ilf M lui'trati a- t » tl e « xamiiinti m of tho accused — 
of Pul lie Pro«f«utor ns to Innili if (oiiditioti of pardon hv the 
flfjruwr 712 —of Pi litJi d Vi. ul im 
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l»ir1lr«lliir« tn 1- •tnjr«! Itl tlio — Vll. 
j>artif iilar* «» tn tiiiM pl-ni «tf l<i t>* *rt ntil >ti tl o — Vll, 
prrtn’i* c'«>ii\ irt I'lii «1n*n Ji» I*** ‘rl nut iii tlir — VH, 

5-jw mill ti 'll nf tio Im to *lalp«l in tlir — VrJ |•^rtt^lIla^< 
,f — Ilf rtiminnt ini»ip|ir«H'nAlinn aikI Irunli of tni't V)|, nan- 
iior of nuimittiiii. ll r « ficmt' «In III I 1« inontn n>'f| in — Vi». rrmr 
«r oiiii»»inn in — Vir j>To«v«Iitrr in oitmnitniont nitliout — >V^, 
iniiM’rfrrt «r rrr< n m* — Mil *»o»»i tn* .luif^o • piwrr to mid to 
or AJt« r— fratiio<l l» Mn^»»lrati *tlM *fl1 lii» j>o««r to rx|itiiico 
n — . *iM — »l«n can I*** aiMnl «r iiltcrMl *11 atuondnn nt of — 
*>11 nmondniint cannot iiirc* illrcalitt *1.' n|>|ilirnttnn for 

iltmlinn «f — ‘J I non— *linild lio n ad ninl c’Tpliinrd to 
nfcmrd "il I n*w '1 ici.' niton nocv'^itali « n inn trnl *14, 

t»r 'Inn «Inr» alt r«-d iciiiiii*'. «iiicti>n 'IJ rtf'Tt of innti 
int « rr ir in — ’>1* II It lor one otic nee and ciuiiirtion fur 

aiiotlier >1*) 'ktl (■ r t no • 1« in* nil eoiM n l loii tor n minor 

«i‘Trnf^ 1.1') altorintm «liart«» I tr ('ontradn tor^ »tnteniriit« 
*10 Vll separate — for distinct ollc nn*s i|ii tliri olTriirrs of 
sim* kind cs niimtted in one mar niu\ !• iniliid d in one — >.’1 . 
nitlidrmal of- il'* Mt,:li <«»iirts i nrr to direct nitlidrAiral 
nf— 'ip — I iM'd not 1> friinc'd in siitniiions i isi VV> — to I'C 
frann'd in niirrint c,i'«s mIkm ot| n« »»p|>* irs, prim'd V'»l rctii- 
Ipiitt of — in w irrniit iims ‘•'sI — tc la (mined in pri]imuinr> 

itirpiirx after proper cridenec 1^" p«m«r ol *»| Court Id 

alter llii*— I*** effect vf frame ot — 1"“ — to It ftirwnrdid In 
loiirt of *»issi(iii nficf ctiimintn c lit l‘*T - must Ip reiil cncr ‘and 
ctplainpcl to cuxtisfd *>">( omission to prcittri clinrcp 1140, 
riiniiilatm nr idternntue— *».l-l 
Xlfmtfiil hfitiiiiff report <»f — m it l» «scd .is iMdinit lliTl 
^ ! tfj t’fffiilfnry Ifo /»<•»( fe li \dditioii d — 1.* povtirs of— U 

ponir of — to prcKi-sd under (li \|]I ai’innst pi rvon mitsuK* 
local jiinstlHtnm 141 power of — to triii'fer c iscs llJlj 
i /i/./re« riclil of — to niauitc nance lirJI ri^lit of illegitimate — 102| 
— III < iistodi of iiiotli r hrjl rit.lit ol- to inaiiiti nnnei wlietlnr 
ejii In. n iMtd lo ii,.n < me III IliJ't — iin il It to iiiiintiiii tiiem- 
sehes ItrJj 

tied Loiirt order under »<< ||} must not t*e «Tinirir> to d''«ree of 
— ilO, cfleet of dinrii of — on prcKticliiiKs under th \1| JOl) 
KW, revision of order of — cIirrctiiiK prosKutiou (see 471)1 10(1.1 

■ )rder of— cannot 1 m? riiisptl iiiuler this Code lOOl power of — 
to commit to the *iessH)ns l011-> Ilecistnr or s>nl?-He;;istrar when 
a— 1012 ctfect of decree of— on ordei of nnuntpiianre IfMO 
Cird ^I'lf to set aside order in niiisaiiie tnses JI7 — will not he to «et 
aside injunction (spe 142) 231 order undpr spp 144 not a Inr 
‘o a — 217 order of maintenance under this Code does not Inr — 
*or maintenuiKe 1019 

Cfoimj of third parties to property attached (sec 88) of third 

nartics to pronerti attached for lew of fine 813 
Cogtii-ahlf offenrf nieinin(; of 7 preiention hi Police of — , 320, 
infornntion of design to commit — , 121 arrest to proieiit — , 321 • 
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iiifoiin itioii 111 tnses of—, 323, investigation into— 328, pro- 
'"odure vliere- — is suspected 328 report of investiKatinn into a 
suspected diO Alagistrate s power to hold imestigation 
into a — , 331 

( • 'jinsnnce of offence 1)\ Magistrate 102 404 IMagistrate cannot 
proceed without taking — 404, — upon complaint 405, — upon 

Police report, 406, — upon infoimation, 408, — upon knowledge. 
409 , — upon suspicion, 409 coninlaint in respect of one offence- 
and — in respect of another, 409, compHmt against some per- 
sons and — against others 409, — of offence Court of Session, 
415, — of offences b^ High Court, 417, — against am person 
attending Court 761, — of offences committed bs Judge or Public 
servant 440, procedure where Magistrate is not competent to 
take—, 459 

i (’iniinisioii, issue of — for the e\annnatiau of witness, 10Go» — la case 
of witness being witlmi Piesidenc\ Towns, 1008, power of pro 
'incial "Magistrates to appiv for issue of — , 1069, adjournment 
of trial until return of—, 1070 ndmissibihh of evidence taken 
on — 1070 

Coiiivutmftii to Sessions of offences titable b\ Magistrate*) 3' (-“to 
Deputa Cominissioiier specialh empowered to try Sessions coses, 
11 to A\rong Sessions, 281 , trial without—, 410, irregular— 
417, Sessions Court can ®fe cognizance onh upon—, 416, power 
of appellate Couit to order — 880 order of — lu re'ision, 032, 
notice to accused before — in Tension. 037, intcrferenee bs High 
, Couit with order of— m resxsion, 9J7 when irregular— nias bo 
validated 1138, High Court’s power to order— in revision Do2, 
—111 levision of accused impropeilv discharged 934, —enn ho f>ct 
iside otilv on point of law 491, iiH|uirv prelimiunrv to— 4“0, 
MngistratOH omonwered to lomnut to the Sessions, 47", — vrithont 
jurisdiction effect of, 477 evideiKc to he taken liefore — , 479, 
suflicient grounds of — 18k 186 when INIngistrate slioulil comnut 

to till Sessions 484, when Magistrate should not comni't, 481; 
rtrording rensons for — , 485, — of case tnalilo 1>\ "Magistrate, 48i , 
whin irrigulur — mav he validated 1138, order of — ^bv "Magt'- 
trntc 489, ro isoiis for — 490, — of some accused and trial of 
others 490 joint — , 191, — tail l>c quashed onh bs High Court 192, 
grounds of ijiiisliing — , 491, what arc not proper grounds fof 
(inashing — 191 i otifiinti lu o' 107, — where accusid is a" 

offiiKkr 718, — when trsiug Magistrate finds that tlio enso ought 
to be isuniiiittiil, 710,'— bv Civil or lletciiue Coiiits, lOf)" 

f II of sinteine of di uth 1>\ High Court 805, — of vonteiue 

bs (.oitriiiueiit 8.50 M_» 

f < m; '•riJi'ifi oi powir of Court to piv— «mt of fine iiiipu''ed, 1151 
ainoiiiit of siuli — ■ M'O — wlnih ih improper, 1157, wlio i* entitled 

to 1157, rifniid of — , 115'', imsiniiit of — to Ito twkiii vwt" 

aii-oimt 111 siibx (|iif lit Milt 1159, — m fabt and frniiloUs or voxn* 
•lolls f tunjil lint 5bJ 509, Viho liiav be iirilcrid to pn' — . 5(1. 
— niiix 1 m awanbd otih in <ns<s institutMl npofi comj’hnnt. 

I,, iiliin no o'liipluiiit of nil *« Ifeiin 507 — lum b* iiHJirih' 
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when the oficnee is triahlo h 3 a Majjiitralo, 508, can he nwarOed 
onl\ where there is ilischaiT;o or acquittal, 6G9, order of com 
pensatiQu and direction for prosecution, 573, to niiom — is to ho 
awarded, 572, amount and nature of— 672, imprisonment 
in default of pajment of — , 673, appeal against order of — , 674, 
revision of order of — , 674, — to a person discharged iti the preli- 
minars inqnirj, 485, — to accused on his acquittal in a summons 
eise 555, maj lio awarded on withdrawal of complaint and ac 
quittal of accused, 5G1, see 250 does not har civil proceedings for 
— 571 — to accused on composition of offences 74*1 
6'omi)pfent ;uri«rf«ct»oii, Court of, 83S, 889 1143 

Comilninf meaning of, 8, who can mahe a — , 8, essentials of a valid 
— 8 what is and what is not a — 9 — 10, Police report whether 
* 1 — 11 cognisance of offence tipoii — 405 Alagistrate bound to 
♦ike cognizance upon — 405 — in respect of one offence and cog 
msinee in respect of another 409 — against some person and 
cognisance against others IW — hs Court ncccssars in respect 
of certain offences, 418, what amounts to — b% Court 424 986 ~ 
in respect of offences against, the state 435 —of aggrieved partj 
necessary in certiin eases 447, \fagistrate s power to add or alter 
chorge without such — 447 power of Appellate Court to add or 
alter charge without such— 148 —of tlio offence of adulters by 
the husband 450,— before Magistrates 451 —must be signed by 
toniplainant 457, return of — if Magistrate i% not rompetent to 
tftJ e cognteuncc 4-y9 fr<fsh — after ar^uttta) of tecast’d for eb 
senre of complaint 638, investigation or inquirs into—, 402 
463 fresb — after discharge of accused 337 345 withdrawal of 

— 560, fresh — after withdrawal 561 power of High 
Court to order dismissal of — in resision 955 dismissal of— -on 
the report of local insestigation 4G7 — under sec 476 should he 
sent to a 1st class Magistrate 099 

i onihiiuant examination of—, 456 468 mode of examination of^ — , 
4}" examination of — in a siiinmoiis case 552 effect of death of 
47 effect of absence of — in a summons case 556, absence of — 
on adjourned hearing 657 power to stop proceeding when no — 
5Gl definition of — under Chap "VW!!! 969 effect of death of — 
jj) a sujDjnons ease h'jS) absenre of — jn a warraHt rase £95 
foiapMi/im. of offence 735 withdrawal and — compared 738, 

requisites of valid — 738 when offence can be compounded 730 
— of offence before complaint 739 proof of — 739 Alagistrato 
hound to allow — 740 who can compound 740 permission of 
Court 111 — 711 — on retrial 712 permission of High Court m 
rcMsion to compound 742 955 recording reasons for granting 

— 742, effect of — 743 — with one of several accused, 7l3 

petition of — cannot lie withdrawn 741 * 

t-onrroliiio presence with a view to commit an offence 147 
Conrurienf seiifenfcj cannot he aggregated for the purpose of appeal 
■>0 51 
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Uonditwno] oidei for remo\al of nuisance (sec. 133), 215, nature of 
tl'G — ) 215, Cnil suit to set aside a — , 217, service or notification 
of the — , 218. — ulien becomes absolute, 220 221, 224 
Confe^^ion, record of — made before a Magistrate, 348, ulio can record 
348, ulien — niaj be recorded, 350, procedure of recording — , 
350, mode of recording — , 3^, retracted — , 352, — must le 
volunta^^ . — of accused m Police-custodj , 357, memorandum of 
— being made loluntarih, 357, iiregularitj m recording— or 
statement, 1139 

Conf< mpt, High Court’s power to punish for — , 20, Courts’ powii to 
summanh deal with certain cases of — 1,008, what is — , 1,009, 
appeal from couMction in cases of — , 1010, 1014 prosecution for 
— of the lawful autliontj of public servants, 418 
Contradicio}}j stnfementa, 426, alternative charges in — , 519, 534 
Pon^equence, trial of offence in the place wlicrc the — of the offence 
ensues, .181 — 385, meaning of — •, 385 
Contiact, prosecution for brencli of — , H7 

Contirfjon ou admission of accused in a summons case, 551 —lor 
offenee not disclosed b\ complaint, 65C, chaigc for one offence 
and— for nnotlier, 510, 534 , change for a majoi offence and— for a 
minor one, 536,— m a wairant case, 505, — can ho quashed hr 
High Court in roitsion 052 

Copy of proceedings to he fuimslied to person affected on his applica- 
tion, 1101, accused not onlitlod to — of dian, 372 
Corpses, power to dismtei, 379. 

Coifi of proceedings under <h xii, 317, who. can awaitl— , 20S. 
318, time of awarding—, 318, time of assessing — , 319, amount 
of—, 320,— of adjournment of trial, 732, against whom such— nns 
ho awarded. 731,— of transfer of a case, hs wliom to he paid, 1121 
I'ouute) (iitri, lonit trial of two — , 520 

Cotnt, mctiiiiig of, 128, what— can innhe cumplaint (under sec 1^>) 
12*), teinjiorars — , 431, — abolished and ic-established, 131, — 
cannot delegate powers of inahing complaint, 431; snhordinntiou 
()f Courts 133, sperification of — for trial of Judge or public 
soriaiit IK), — niU't be open, 702, — of lompetont jurisdiction, 
Ht**, 8'^''), U4J. Ci'il Criminal or Hcienue — 987 
(Vy»»/./rci award of — to ioniplnina)it 1159 

Court of 21; appeal to— how beard. 858 appeal from scn- 

teiieo of — , 859, cognizance of ofFeiice b\— . IlC, Inal before— 
to Ik* jure or with assessor- WD, laical (•oMrninent in is order 
trial before — to be jiirs, bH> offtnee Inabh* b\ — ino.imiig "f. 
177. lin, offenci wbnli onglit to Ik* tried b\ — . 177, 717 
rnniMiid, wbitbir proceedings under Cbuplc r VIII are — , 111, l>r'^ 
leidings under Chnjilcr XII, sslictlur — , 25.1, inferior — Court, 
ininuing of, ''ll, procvcdings under st<tif>n l‘>‘* are not — , 1912 
Criioitni Cfiiirtt, wlint are, 21. 

Cri/iinnil cuvipii'ini jiro^oc ntion for nrtaili offoiuis of — , 13'^ 

( nmifod itdiuodiou 127 

Cciriiinol f'irr* order n -teirntmn of iireijn rts of wbitb a i>cr‘Oii bn* 



1M)>\ lOo 

«Iiat jimrmnt' to—, IffO, »!iti'[v of 

— , lim 

Crifnn tJ wiMo; ; tn; ri ifr <», }4arT nJ tr»il t«>r tl»c olT* iirr of — Wf, 
Txi jcro*.^ Mim oiiU to tir m ti clnTco of — , t 

< roj • order «mlcr srclioit 1 i"* rosar<!«— <ir otlirr produce, 

'Crr*» rj-jn inofi m ricfit of '>*'7 iK-foro frnhir of riinrgc , ni<*<K* 
of— time of — >''**, after the ncrii*^*! Jn* ctitcrod upon 

Inv drfi nee, .''ll, — in a In'll (>10 CJO, of aitiic'* not 

c\nmincil uwltipf r>.V1 liiop of — ulicro summon* n^c i< tried 
warrml ri'C, nplit of — in prolimtnni^ iiupnrx (*^1 niion 

to rro»-rximitic -iwi nt^lit of piftio« to cro''*eximiiic nitiir'<e< 
*iiminoin?<l In Court IIV) 

<,ruflfv of fiu»\iai»d a uroiind for mfe * rofii*"!! to llic with lier lni'- 

llAIld \M2 

J>ir of* trial of olfoilre of tnlmititi)* to A UAllit of — TXr 
Iffnj unif (fiimfi acru*-«-<l »Ji* 

Dfnt) <>mirn.iico of ku\pi< io«s~tniivl t»i reported In I’oliw* nr Miii 
I'tratc W> diil> of ivolire to make nport on ci^e> of uinintiirat 
— It" iiHpiirt l>\ M'*c»>>trate «> to «ni>e> of iniiiatiiral—' ft** 
JJr/ijiwofion mmpliini for — to W made In pcr’-oij agcrieted It** 
J)f/fhfe nlien nccU'-id inox enter upon lii*— m warrint fi^e "'ll), 
ditto in >esxinnx trnl f>l® nliat Ok nein-^-d Imx not to pnne 
in in-— <>19 nature of — to Ia feeorded C-19 

of jiower of tiinkinc rnle> In Jintrjet Macutrate Id no 
— Kif power of Court for maVitiR eoiuplnint I'll vinction under 
vtctinii 1% tannnt Iw deleRiteil 111 

oir of witiietfco* remarks re'ix-iluiR t!ie— *>lionld l>e reisirdcKl 
in Mideiice 775 

Ifr/vMitioii mode of reeordinn — TG-s miwt \>e read otor to witness 
7G0 omission to read oxer — 770 —max lie torretted 771 —of 
medical witness to lie used os esidem-o 1070 sucli— iniisl lie ro- 
(sjrdcd Jji presenee of nmised 1071 — lisfore eommittin" "Nlnjtis 
Irate to In. used ns exideiiee m the stsvioiis trial Uli Ull 
retraited — , Gl" 

Jlrpufufi »n of suliordiiinU polne offiecr (o irresl withmit warrant 
71 — of sub-relraitesl — , Gk"> 

J)p3l(’niie and dancerous tlisraiter I >ti 

Jtcsfriirfion of litiellaiis and other matter Gd9 order ns to — n f pin. 
pertv 

J)'fen(ijn of person arrested 75 — 76 period of siuh — 7o 714 

further — 88,— in tnslodx of persons proceeded dKainsi under 

Ciiap \in 142, IfaRistrate s power of — of necusod %0 — of 
approx cr till terimiiation of trial 711 711 — of ofTendors attend 
inp court 761, order of — of properts (under section 517) is im 
proper, 1094, — of witnesses bx commiUiiiR ‘Magistrate for refiisxl 
to attend the Court of session, 497, unlawful — of a female 1162 
Diary of proceedings ip msestigation, 371, use of such — , 371, con 
tents of the — , 373, accused not entitled to copy of-—, 372 
Disc/iarae of person proceeded against under Cliaptcr VIII, 182 — of 
sureties, 201 does not amount to aiqiiittnl, &49,— does not bar 



106 


THE CODE OF CRIMINAL PROCEDURf 


a retrial 849, order of — ^passed in summons case amounts 
icquittal 5jo fmther inqnm into a case of— of acrn«od 337, 
'>2} order of Cfimmitment iii rensiaii uhere accused lias been im 
pioperlv discliarged 934 fresh proceedings after — of accused 5®0 
390 —of accused in a « an ant case 578 orders uhioh amount 
*0 of accused 579 — of accused for absence of complainant 595 
—of ]urs, 384, retrial of accused after— of jun, 389,— of accused 
111 prehminari inquirs 481 fresh proceedings after such— 485 
iitcrference bi High Conit with such— 48G, — at an earh stage 
of the inquirj , 486, older of — cannot be passed in a summons 
t ise 323 — of person guilts of contempt ot Comt on submission 
Or apology, 101 1 

y^isMfssd {] comploMif uhen can be made, 467, wlio can dismiss coin- 
pliint 467 diiti of ’Magistrate before — 468 grounds of — 469, 
• ecording reasons for — , 470 effect of — 170, revision of order 
or — 471, ticsh complaint after — 471, 337 — for failure to pas 
]ii((cs.s fees 261 135, fuitber iiiqmrs after—, 923 Higli Court’s 
poucr to order — m revision 955 

of properti, order for — pending trial, 1086 order for— re 
gilding \iiiich offence committed 1086, in respect of what pro 
neits can order of — be made I0S8, order of — 1090 order of— 
wlicii can he made 1090, improper order of— 1093, High Court s 
now or to male order as to — in revision 95" 1095 revision of 
order of — 1095, power of Appellate Court to male order ns 
t( — lOOj alteration or cancellation of ordci ot — 1096 
Jh*} from immovable property bv force 1090 order of 

otnritioii of such propertv, 1098 

lH*l iitfi relating to immovable propertv whether can be ground of 
aition (under section 107) 138,— not a basis for an order under 
Chapter \[ 241 meaning of — 255 subject matter of the— 2 j7 
Ih^fii rt (fifties 518 separate charges for— 510 — <ominiltod m the 
mm trnnsaetj/jj) 543 joint trial for several — 510 
Di^hnl Maqitfutr 21 23 Velditiooal— is subject to tin — 21 special 
niiwers <f — under section 10 of tin Code 40 10 p>wer of — to 

nrotced midci Chapter \I1I igauist persons outside Iniiil jun 
diittoii 141, power of — to transfer cases Oil power of — after 
trniisfir of i ise 016 tints of — to summon jurors or assessors for 
j) e Court of 9 osmoii lOS 

Ihi in wifes rigiit to niaintennnti after — 1021 (aiudliitimi ef 

rill r <f muintinuiuc after — of wife 1016 
Jttriiiriit sunimons to j rotliice a — 104, inspittioii of — 10" 14> 

nn| iiuuliiig of —produced tii Court 12l mriniiig of — fsoe 19 >b 
JU — prridiK-od or given in ovidciue 4 42 — jirodurcd 1>\ a parts 
14.4 Iiulges diitv to explain to jiirv the meaning and isuistruc 
t, ,, „f — (j’l unpn* ninn nt for r' fu'iil to prodiu i' — lOH inst<' 
tioii of— 57H 
J>,„ , ilfrhnh Hi 414 

/ itfi ri f dt>put( ns to right of 2“0 111 

/! ft prHsdiiri in t t*i ‘f — ns to jiinsdutim of Court 3ll 1 ro 
c* Inn in ( loe Ilf— as to nbiib has Inn (oniiaittid "sM 
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li^ntftiitil tf *rrf»nrr ntttitol l«o mmtc In V^pollitc Court 

nint fiTiu>ntit«> to— tl *p<i iml nluoiiiit t<* — II»k?i 

t'onrl ' |»o\vrr of — ui tm^ion f’*** 

^ ri r in (t)rm of for c^'oi! Irlunrmnr 101, — or oniH«ion ut tfic- 

compUuil viimmon* rtf HU — in Hmruc *.iir 1141, tc'l to «lc- 
l« rtnino wliotlior — u ni«trriM rfirrt of inntrrinl — m ffiarco 

ol*) 

Jiinj-ron /fnfiifi Offinrfl 11 trial of — f*i »rfninl ainl tliinl 

^l«c^'•tratc'• »«*ntriirf* atifirdAlli on — In ^r»'>ion% .linlco' 

And Mflgi'tf'itO'* l<> — tuu'l n^'ort rilllit Midi llT-l, naiirr 
• of nclit In— 11 11 rrtfK-fttion of tinner 11 11 irinl of — niul 
Indian Urilnli *n1ijcrt ^7 «v«c*«>'of» f«»r trial of— mid lfi<hnti*> 

0^*1 )oint trial of— anti liidintt OJT 
i ri'friifr in vc<uril\ iiroorrtlinCs 110 IP 1’7 171 IT”! 170, — in 
nnnaiK-i fives JIG Jl^i in iinHwiliiic iiiidir Clinjitcr XI, 21->, 
—111 iiujinri nnilcr (liat»tir \1I J7*» J'*'* JIJ powir of Mnen- 
irntp iindir siftnni 11*» to a«l on ttidcmv rutinlid In liu pri- 
dwssor J7** in tin* loril iii«)«iir\ (se< jirj) ffo tnliinc — in pri- 
liniinari iiiijiiin iK-forc fominitment ITG —for tlie ncTincd 4‘^), 
— ttnen In tiilnev* in prftitninari iii«|niri to innl ns— m the 
KAwions trial t-lj — ot Mppioxir ikVl uddminu (Viilciue !>' jiriiso 
Pillion (sprtion ‘JOJl mpiiiinu of GIJ liuli:» s dntx tn dcpido 
fjiipslion of adniisMliiliix of — 6X1 tuCinu— fur tlip prosciiilion iii 
njirrnnt ras« s *77 «•on\l^tlon on— pnrtK ruorded In one MoRit* 
trntp ntul partlv In niiollier T*>l — nnist lip tiiKcn in prispiipc of 
appil'od <0.1 ri'cord <»f — in summons »usi> Till rpcord of— in 
otlinr rise* 7U"i lunuitnm* «»f rrr«*rd of — 7b7 modi cif rPoordinB 
— , "O'* iiitirprilution of — to nmi'td 771 rinird of— in Prosi. 
doiKX Magistrote h Court 7TJ rwonl «if — in IIirIi Court “PI 
powir of Vppelliitp Court to take fnrtlirr — GiU wfieii ndditional 
—should he tiikiU uiid nlirn not HirIi Court s power to 

direct takiiic of addittoiiul — in rexisiou ')'>.$ — m mniutpunnco 
jiroccedinus 1017 rceord of — where affiised his ah'fniided 1075 
neord of — when otfindir mikiiowii IU7b miIuc of — tnken in ah- 
seme of aiiused U)77 rei-ord of — in sunumirx trial 6SJ dutx to 
take — hefiiri direitinc pntsriiition (sietion 17G1 G9G 
}■ rulfiirc <>} iffiirnil rr/oifr where idnnssildo ll>i» 170 definition of 
— 1G() nature of the — ICtl diit\ of C'mirl to tist tlio — lOJ 
J roiiiinnhari nf nnu^fil ohjeit of 72J nioili of — 72d — wlietlier 

injperatixe 7J1 when— mns he dispensed with 7J4 time for — , 
724 who cm exainim ”2> dut\ of Court lo — 72) improper 
questions 726 refusil to answer <|Uestions duriii" — 727 false 
answers 727 — how recorded 775 record of cinestions and 
answers 777 lancuace of the record of — 777 , record of — must 
he signed h\ accused 779 — before eommitting Magistrate to he 
esidenie in Sessions trill OU,— in Sessions trial 6*17, — in pre 
'immars iiujuirs 482 mode of such — 181 
}■ j-nmtnatti II of roiiiptatniint 456, mode ot — ,457, — whether compnl 
sors 45G omission of— 457,— not iie<e«san where complaint is 
made hx court or piihlie serxaiit, 43S, — lieforc directing local in- 
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^e^tigation, 164, — befoie disini<is*il of complaint, 468,— in a 
summons case, 5o2 

J,j.nmiiiation of zntnes’ie’! wi an ingitirj under Chapter VIII, 161 174, 

■ — under Chapter Xll, 276 — in police im estig ition, 334, c-oin 
mission for — , 1065, — in a local iiiqinrv (section 202), 466,— in 
inquiij before commitment, 179, 489 refusal of Magistrate to 
ewmine uitiiesses, 488 — in a siiminoiis ease, 552, — in a Marrint 
rase, 577, — in a Sessions trial 628, 637, — not e\aniined before tlio 
Committing Jlagistrate 630, procednie after — for tlie prosecution 
111 the Sessions trial, 616, — for the defence in the sessions trnl, 
637, — not permitted in inspection b\ jiii\ of the place of ou 
currenco, 613, right of accused as to the — , 610 

Erioiofions oidei to fill np — , 215 

J7xccuf}\p orders are not open to revision, 916 

of complainants and \iitnesses, 1152, power of Court to pn 
• — or compensation out of fine 1154 oidei ot such jiasnieiit when 
'an he micle, 455, — lor the recall of prosecution witnesses liter 
the accused ha^ entered upon Ills defence 591, order to dijxi'it 
—of witnesses to he summoned at the Sessions Comt, 490 

witnesses slioiild not be csaiimicd bs commission but slioiilcl 
appear hotoro Court, 1066 

Jtctotfion, security proceedings against persons Inhitimlls conmut 
ting — , 150 

lailiiie of }itnhcc, ineining of, 1143 

2 oUf (harge, complaint b\ Court neccssars to prosecute for— luulo 
before Court, 127, no complaint of Comt neccssnrs if — is ninilo 
iioiore Police 128 

Iimltnrj, altcntion of — In \p)>eUate Court, 8D0, alteration of — when 
iinpropor, 892, power of \ppelHte Court to call for a— of the 
Jjower Court 90 j,— in a sunimons case is not limited In tlio com- 
plaint or smnnions, 535 

2'inc 41, traiispnratum in dtfaiilt ‘»l — 12, imprisoiiinciit in lUfimlt 
— 45, warrant for of — 869 ".^ntenre of— 811 , who inn It" 

— , 811, protedure for levs of — , bll, less of — after imjiri'Oii 
mint 813, power of Court to pas c\iionsos or lompiii'-ntioii owl 
(if — 1155, nunits ordered to be piud under tins (odi art ro 
(oscrablo as — , IIGO 

J'lifi iiifiirmofiini iJi cs »d< iiJiiirs saliic of — , 32f, inoccdiire ifi 
of ssrittoii — , 320 

J irst nffiiitlfrx inns be iiltasdl mi probition of good roiuhict, lli5. 
ronditioiis tis to iibotU of siuh offiiulirs llNl 

I nhrii'K ordir uniUr s( i 115 as rt^irds — 268 

J'drnon, offinti' ctmiimtttd in — terntors, not costred In this Codt, 
ls 7 linbihts of Uritisli subjiits for olfciitts (oiiiinittcd lU — 

ti rritori , J'm, — Mib/ccl c««n«l lx* tr«d in Jlrilnb India f' r 
■ lift lire i-oiiiiiiittc d oiitsidt llntisli Indin UK) 

J'or/fifiirr of Ixnid, l(»Tc», priHidiirc on siuh — , I^7^, wlint Court enn 
lirdt r — "f IhiikI llJsCi »»b»t amounts ti>— of I.iiihI |II79, r«iisnn 
«f order pis'cd on — of InhhI onb r of — of projxrts. KK'l 

1 nr !nii ir rrrofi*i'« < oinidiinit, 5*-^* 
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in<7iirv in « iimW *M-lion 110 Mnc<‘\ratos 

P<*«rr to clirocl — 10.1 — m * ci»p tiinWr Cliaji \tl 20"i — after 
|||•.nll''a^ of romplnint t«1 «li* ran ilirrct ^.*0 wlm tan !«c 
«lirrrtr<l to imkr — noo ^ ca»r— riii I'O ilirocted fr’1, 

— ulirre tlierr i« no «rrn*iat»oii of offetiro O-JO nlirn — enii l>c 
ilirrrlnl ^>^0 power of Court Jirretiiic — powers nnil Jntics 

of ttie Masistrnto iTmt-inc— notiro to nmi‘eil l>eforc (hrect- 

— n^l reeonhnc leavoiis for ilimtinc — *^11 int« rfpreiiro 
)v Ihclj Court Mitli t1»e onler of — ^tl 
/fiifei* ( rp (» power to isviie ilmrlions of tlie nature of a — 1017, 
Vunnvau Unti'li viOiiert*. Itt-in*. <mis« le Hntisli India tna\ oldain 
wntsof— inn 

llililuol ffti f't flrro't of f» MTurits prcxi ai.iinst — I'vl 
’ lO riuleiin of liaint !>• 

Ifuft < oiirf definition of 12 Indci sitlinc on the orjtjmal 

side not n— 12 — un\ pi" «ii% m ntenn 12 roRiiinnec of 
ofTenci s 1)1— 217 n oor<l of « i idomv lu — 7el pimer of— to alter 
its ow n pid^nu nt 70'l ^iihiniv'ton of *eiit« tu'O of dcatli t<r— for con 
firmition '^i.l juiwer of Hich Court on sneh snl mission POl 
commntition of •enJener In — P0.> order of— on appeil to b« 
C'Crlified to I/ower Court 002 powers of — m rension 017 OH* 
order ot — in rciisioii to W c-ertifietl to lower Court 0G7 power 
if — to nnWe oomplunt timder see 17o> )>owor of — to maVc 

rules llftl MttiiiR of — ‘•essioii 701 time utid place of Imldmg 
sittings 7nl notiee of siUincs TUI trial hefore — to le In JUI■^ 
Uf) power of — to go into (alts ‘Xil iidureiit powers of— 1174 
Zfiijli Sfos trial of ofiem-e eonimittcd on — 1 191 400 
/i f lallr jTinirrtxj dispHlo relatinc to — lIs 211 250 — can be 

atticlicd for realisation of fine 812 
Ininsonnifnt power of IfiRistralc to senteuic to — 45 — need not 
lie proportionate to fine lo — in default of sccnrits 192 period 

of such — 191 hind of such — 1% caltiilition of period of 

809, period of -to lie definitels mentioned in sentence 809 sus- 
pension of 0X0011(1011 of — 815 — for refusal to answer question or 
produce document 1013 — m default of paiment of maintenance 
1029 power of Locil Gmernment to appoint place of — 1151 
dividing — in dilTerent jails 1151 

/ncidcnfnl or consequential order power of Appellate Court to pass 

897 
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JndiKrmriif Police office! not to ofiei jiic— oi tliicat or proiiine ilur- 
Ills Police iiiiinirc, J14, Court not to oftei— oi tliieat or pronme 
to accused, 72S 

Jufnio} Criminal Court meamng of, 914, 935 

lujoimntioit to Alagistrate or Polirr of (pitam offences 06 —",— 
nuiiisimi«=-nt for guinR false—, 60,— as to the likelihood of 

hieafli of pca^e, 133, credible — , 134, — iiecessnrj to proceed upon 

(under sec 110), 152 — 151, &ulistaiice of — to be set out in tlie 
prolinunarA order of.vocurits, 166, — m nuisance cases, 212 , — 
uliich IS the basis of an action under Chap XII, 255, — m cosms- 
able cases, •12,3, first — , 323, — m iioii-ec^nisable casev, 22G, tognir- 
ime of offpiuc upon — 40 S, — rucii thmiifth anothei, 5C7 

Injutufwu peiidiuR inqutix m nuisance case^ 211 

"Nlacistrates empouoied to hold — , 370, report of—, 377, 
’•CMsion of — pioceednics, 379 

/nijitin/ meaning of, J2. .is to truth of iiiforntittion in ■•e^lIrlt^ pro* 

uediiigs 171, place of—, 171, pioiediiro in — in secunts pro* 

ci-cdmgs. 173, joint— of seieral jiorsoiis 111 socuntt pioceeclmc'. 
177, 178, — into the fitnt\s of sureties 100, — into hona fide claim iii 
iimsaiipe lasos 228, — as to possession (under sec 141), 282, prn- 
cidiire III — 271,— h' Suhordin.ito Magistrates, 271, evidciitt in 
*hc — , 273, joint as — to different subjects of dispute, 281,— and 
p\kUiuo (iiiidor sec 110), 200, u itur< of — •(under vei 117) 311 
loc.il — (sec n^), 315, uho t.ni make tlie — , 31G, rcjiort of the—, 
117 , — bs Miigistr.itc into laiises of unnatural ilcatli, ,378, ordiiuir\ 
.jibut of — , l'*(). prcliimniars — Mhether iiecessTr\ m dircftiug 
nrti'i ( iitioii (*n 17b) juoicdure 111 siuh — , 03b prilimiiiirc 

— (under sn 2ll2), lb2 nho i.mi conduct tlie — tbl, c\idtncc m 
t)„, — ^ JOb, sKiju of tlu’ — , I()2 snbnu'smn of uport after — , 1"', 
prcliiniiuirs — 1c fore c ommitnic lit J7b, object of proliininar' . 
17G, i»r«K(dnre of j>n hniiuar^ — , )77. 

rrlr.ii I.! P,.lii >• ..f » • itlil' .nul In. .Mir, . .L’l pnn.r.ir IliJ' 
Court to tinle rules for — of n<ort} of ‘'ijbonlinnte Court* 

|m( 3— li\ Afiigistriti , ni7,Iofnl— be pirors c»r a«‘c .-or* l>M,locd 

Miigistrifc ibitlnr n ground lor tniiisbr of 1 I'-i HI' 

1171, rub- lor — of rt'oriN of ‘suliordiiinti (onrt* b' lliijb Court*, 
llf.l — ol d...ui o lit* *.7*- 

Irlfii'lri to 1 * bouii 1 to tlitc rpri t tiotbfull' II'-’ 
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/hi rsfir7nf ton dcfiiipcl, Id, — into non-cosniynWe ca'.os, 327, Jfagis* 
trate’s power to direct Midi — , 327, — into copniraWe caries, 328, — 
into cop,mza1ilc ofleiues siisperted, 328, — of such offence without 
jurisdiction 330, Jlnpistratc’s power to liold— into connirahle 
offciKos 311, attendance of witness in— I a Police officers. 332; 
exanniuition of witnesses iii sutli — , 333, procedure where — cannot 
he (oninlcted in 2-1 hours, 361, — hv subordinate police officer, 307, 
— h\ Polite officer m a tonloHint mtde BRainst Police 464 disv 
’iiissal of cnnipUiiit on the report of local — , 467, local — (sec 202), 
163, who can maho the— 463 — h\ Police, 4&t —District Alaijis-. 

♦ rates power to order — 401, power of the officer nnhinp the — , 
46 j, position of the accused in the— 405 recording reasons for 
JiTectiUR local — 461 

frrrt;iijfii piorre>finf;s 1135 irreftiihintics which do not sitiate pro. 
teediiiRs lljj irregnlafitus which Mtiate proceedings 1136, 
proceeduiRs in wrong place 1)37 when irregular commitments 
mav he sahdated 113S irrcgnlaritr in recording confession or 
statement 1139 direct disoliediencc of tlie law is not a mere 
irregnlarits 1142 

Joint futil of several persons as'-oented together (sec 117) 170 —for 
several distinct offences is illegal jih —of offciites coniinttted 
Tgaiiist several persons 524 — of offences committed in the same 

♦ ronsaction 524 —of several persons when mnv lie held 519 — Hvf 
European and Indian 627 

Jnil runoval from civil to crmnnal — 1151 duiUing imprisoiiinent 
111 ililfcrent i ids 11 >1 present itiou of appeal hv appellant in — 
874 

Jouiitrij nlace of Inal of offences commuted on a— 392 

finIrK 441 sanction for prosecution of — 441 offence committed hv — 
•n the discharge of his offici 1 diitv 142 notice to — not ncce<sarv 
liclorc Ills jirosecutiiin 415 procedure where Judges are eqiialh 
Jividcd III opinion in appeil 90" ditto in revision 960, — not <n 
trv offences committed I efore himself 1015 

-JiufoHicrif mode of delivering 7^*2 784, meaning of — , 783 passing 
sentence hefore — 785 loss of — , 785, language of — , 787, con- 
♦ents of — TbT reniarlvs and rommciits in — , 789, — must lie 
signed 790 — 111 ifio aitcrnative 790 —of accpiittaf, 790, — m 
c'PUil casts 791 — lu t 111 K jurv, 792, — of Appellate Court, 
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792, 901, 500, Court cannot alter — ^797, rciieii of— 708 pouer of 
High Court to alter it*! own — , 799, — of Presidenci Magistrate, , 
800, copj of — to be given to accuseci on application, 802, — when 
to be tianslatecl 802, — of Appellate Court is final, 510, oil 
J}i(li(i(il lytncccdiiigj wlnt is and wlnt is not 13 15 991 proceeding 
under section 144 is n — 248, inquirv b\ Government before 
granting sanction under sec 197 is not a — , 445 
Jvu^diction (local) of ‘Migistrites, 25, power of "Magistrate to pro 
ceed under Chap VIII against persons outside local — , 141 117, 
151, issue of warrants under sec 114 to persons outside — 170, 
the subject matter of dispute under sec 1-1 > must be vvitliiii — of 
Alagistrate, 250, issue of warrant or summons for ofTences com 
nutted outside — , 396, issue of warrant from outside — , 397 

rhnnsing of — , CIO — 023 vrlien — mav be eaanniied GH — tb 
attend at adjourned sitting 643, list of—, and summoning of — , 

00 1—702 

Jum ipphcition for — in nuisance cases, 219, appointment of— 221 
summons to—, 224, verdict of—, 221, Magistrate bound bv verdict 
ot— in mils nice cises, 225, trial before Court of Session bv— CIO 
tinl betort High Court to be bv— , 609, difrerenco bttwoen trial 
— ^nd trill with ississors 009, joint Inal ot jurv < ise and 
is-ossoi case Oil, trial bv— of olfences triable witli assc «oi», 

11 )1 tiiil with assessois of offeiicos triable h\ — Old 1141 ssmo 
— Ill iv trv several persons siuci'sivolv, 017, number of— 018, 
lucking up — 644, clivrge to — , Oil, record of charge to — Ollf 
niisdiriction to— 618. non direction to — , 651 retirement of jiirj 
to consider verdict, 071 deliverv of verdict bv — , 671, jiroccdiire 
wfnii jiirv differ, 675, Judge nmv C|iiestion — 07> discliaigc of 

— 07'« ijpjieil from verdiel of — will lie on a iinttcr of liw 
oiilv, ‘•09, povver of Appellate Court to interfere witli verdict of 

— '•d'i — fur trial of 1 iiro|>enns and \inericans 019 
Ju^tirrs of thr Vrmtf 35 

/tiicii(/r iffi’nilrr^ 3fagistralcs cmjHivvt rt el to trv — , T> scciiritv for 
l<i|)>iig tlic' pence iiiav lie taken from — , 111 confine niont of — m 
re fiirnintorioH 

/vu/ai;/in; plan of tri il of the offence of — ,T>1 

hi irtf I'lf orgniniif I of ctfeiirc bv Alugi-trate upon biv own — 

Magistriti Imviiig pnvioiis— of a cum shoiil I not trv tin cm'c, 

in'* 
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J/iTtl fir trnfrr nif\nnic of (^cr Il»t rislit to n«p nf— , TO'*, 

nalntp of onlf'r n« rcc»ril« ric^t io «‘c nf — 'fl'l 
fyiTi Ifftnfi 1x1 in 1 (o rtport irrtun tnitt«?r< tn AfncKtrnto or I’ohco r»7 
ronoioo** of Court HTT — of rorord or oxulonrc fC7 —of roror'l in 
»nmmarr trnl VS 

r/nr/* f Tijff* nct« nliicli niiiotiiit t» o\<*roi»p of — not n lisn of 
*.ooiin(v prooooifinc* ^7 

Jiinif fion no — for roTjMoii Imiil of timo in tif^inc action (undir 

‘cr 47o> inni no hmit of tin • in mamlcnnncr prorocilinc' 
injl — Tlir ippoal P.*"! 

/nrol loir not ifTortod 1\ i1ii\ C m!o > , 

/ inofir procoilnro jii com tf nciiirl Winp— “tTf PTiminotioti of 
— fn OimI <!nrRoon <>74 fail «f liMiao\ to tic tried first 071, 
'clcaso of — pcndinc ttnexticniion or triaf O'C riistodv of— 077 
resumption of incuurv or trnl of— prorocJiire where* nmi«ed 
appears to ! arc I ecu— O70 arf)i)ittni 011 cronnd of Inntiev Om 
procedure Tvlicrc—lieootnes ripalle of maVinc Im« defence 0^2 
procciliire wjierc— is fit to h-' It rlinr^red 0^2 deJners of— to ctro 
of relaliTcs 0^2 

t/oiisfrofc whether a Court 21 loeal limits of jurisdittion of~ 2i 
siiliordinatioii of Macislrates "Wi suspension and removal of— 
30 <«ontences anardahle hi— 42 — can not in rase roTntmtted 
l*efore himself 1013 power of a — mav lie evertised hi his stic 
ccssor in office 1173 

M II }tfnonff right to — (-oiiferred Is ^sf 4'''^ not affected hi per 
sonal law 1020 wh» tan Ic ordered to pai — 10^1 nCBlect or 
refusal to maintain 1021 right of wife to — 1021 right of 
iliildren to— 1024 eficit of prior agreement 102 j who can 
order — JO'’!! order for — Ifli" amount of — lfl2'' enforee 
ment of order of — 1029 101 > imprisonment in default of par 
merit of — 1029 when order for — cannot be enforced 1031 can 
cellation of order of— 1035 order under this Code does not 1039 , 
tiril Milt for — 1030 alteration m allowance, 1013 fresh appli 
cation for — after dismissal of prior application for default 1041 
who can enforce ordei of — IW6 powers and duties of 3[agi5 
tratc enforcing the order of — 1016 
3/nrf els orders regarding (sec 1441 239 order under sec 145 as 
'•egards — , 26S 
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Medical e\idence, Aalue of, 1072, — ^nitiiess, deposition of, 1070, poiier 
to summon medical witness, 1070 

^lemoiandum of confession being made voluntarih, 357, lofusal to 
niaKe the — , 3oS 

1/mor, bond ot — to be executed bs his sureties, 181, 1085 
Minoi uffpnip^ 537, charge for one offence and coiiMCtion foi — 'illi 
procedure where — requires formal complaint, 359 
Mi^diiection to jur\, 648, non direction, Cql 

Municipal commissioner, whether debarred from trMng a iiiunicipil 
rase as 'Magistrate, 1100 

Mulhtor, right of — to piactise in Criminal Courts, 18, right of 
accused to be defended bj — , 719 

'itate does not form part of British India, 4, trniKfer ol 
temtorj from British India to—, i, 3S2, record of confession m 
a—, 348, trial for offence committed in — , 387, 3^9, liabilits of 
British Subjects for offences committed in o — , 39® 

\olfr jno^equi, entoriiig — bj \d\ocate General, JOO 
yon cuunisf hip offence defined, 15, information of c iscs ot — L’b, 
]n> estig ition into cases of — , 327, Magistrate power to dirtit m 
^cstlg^tlOll in — , 327 

Aoficc, bcnice of— m nuisance cases 218, sersicc of—- m ci'-ls (umUr 
sK 143) 270, snpplcmeiitars order niidcr >Kec 14j w itliout— 2**7 
to parlies before awarding costs, 320, sorMco of — to jnrtiC' 
(under '^cc 117) )12, — to appellant, 877, fe80, — to iucii'>i(I m 
rcMsion, 900, — to appellniit on altciation of finding s'tj — of 
ippcal 809, — to accused before directing furtbor iiuiuirs tO —to 
acmsod biforc (oinmitment in revision, D17, — to utii'-nd in pi" 
ccodnuN (iiiulcr '« 170) 907, no — i*. neressan to I'l'L* or 

{'iibtic servant before pro'-ocutiiig him, JJS 
AtiiviiUf, wlint uiiimiiits to, 213, conditioiinl order m— < I'C' 21', 
procedure in — cases, 210 , 222, nbsolnle order, 220, ifligal ordir< 

111 — ca^-i 1 2I«, fivil stilts to ••ct aside orders in — 217, j ro 
t-cdiin nn onhr l/cinf, made nfe-olotc, 229, disobedience to i rdrr. 
22'!, Magistrate mas jmliibit repetition or (oiitiiniiui<e of— 
231, ti inpornrv irdirs m urgent cases of — 2)J, cofnIitioiM |>r» 
cs lb nt lo sin b orihr, 211, iifitiiri and (ontints «f siii]i «irib r, 
Ji-'i, ‘irvKi (f siiili I rd« r, 219, lujimjer oribr*, 2J7 or I i cii 
trnrv to (ml Court 210, ordi r t»» uboin to Je dimlid 
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iJ-13, order cnn be rescinded oi altered, 244, duration of such 
order, 245, c\tension of time In succc^sl\e orders, 216, roMsion 
of such order, 246 

Oofh not to be administered to accused, 727 

•Ohstruciion, nmnuntin<» to nuisanrc, 212, — to a public place, 212 
wliat is and nliat is not — , 16 567, difTerem.e bctnecn — and 
end uroiiR, 16, trial of — under the Penal Code, 37, trial of 
—under other laws 38, — iinohiiiK a breach of tlie peace, 12), 
wliat are distinct — , >18, separate charges for distinct — , 519, uliat 
are not distinct — , >19, offences of the same kind, 523, 543, — 
against several persons ma\ be tried together, 524, trial for more 
than one — , 524 

of Police Station, 17 

Old ofjtniUr, order foi iiotifving address of — , 1160 

<^Nimion to frame a charge, 510,— to sign the record, 770, error or— 
in complaints, summons, etc 1141, error or omission in charge, 
503, 1144 

if/pinion, espressioii of— bj Judge to jurj, 853, expression of — by 
Magistrate in a case, vvhetlier ground of transfer of the case, 
1116, Judge rofornug case to the Higli Court (sec 307) must 
state the grounds of Ins — and the— of the jurv, C$3, delivery 
of— hj assessors 0*0, Judge should iiov express Ins own — to 
assessors, CS7, rcijuiriiig grounds of — from assessors, 688, recoil* 
sidcratioii of — b\ assessors, 6*“'' recording of — of assessors 6*9, 
faking trtsh evidence after the delivers of — b\ assessors, 6*0 

'OkIci III neiosoarv vvlieii poluc officer deputes u sufiordinate 

*o arrest vvitliout warrant 91 — inav lie issued bv police officer 
conducting a search to witnesses 117, — iiecissarj when police 

olhtcr deputes a subordinate to make a search, 362 
i\iiilaii(i*liiu Inly warrant to — in tlic first instance, improper, t2, 
complaint bv — 137, vvlicn personal appearance of — inaj lie div- 
piU'ed with, 475 examination of — hv commission, 10C6 
J'aidon to approver bv Depiitv Commissioner, 41, olfenecs in which — 
mav be temlcrevl, 797, when— can l»c tendered, TOa, 711, who can 
♦endor — "lls-, 711, roiiditioii of — , TO*, illegal — , 710, recording 
reasons for grant of — , 709, to whom pardmi niaj l»e tendered, 
711, reasons for tciideniig — , 7u9, effect — , Tu9, commitment 
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of per'^on to wliom — Ijas >etn tendered 712, lireach of c-ondition of—, 
712, formal witlidranal of — not iiece'.san, 712 pUa of — 716 

Pnrtiei toncerned in order nnder Cliap XTI, 261 nonjoinder of — , 
263 addition of — , 264 2^2 wlio are — (under -^ec 147), 312,— 
liave no ri^ht to lie heard in revision %5 right of — to be heard 
m appeal, ^®4 , no complaint of Court nece-sars if document is 
not prodncel hs — , 433 

rcniling nre not affected hr change in the law 2 power of 

ffigh Court to interfere in — in reciNioii 056 Court ‘■liould not 
taVe action under ‘•et 47G during peiuleiicc of origiinl ca'e 
001 

Perjury, comnHint of Court nece«'‘‘arx for pro ecution for — committed 
before Court, 426, coutradictorx statements, 426, pro^eciition of 
approver for — 7)5 

i^’CMonnl/y nifftested, Judge or Magistrate cm not trx ca*e« in whicli 
lie IS— 1118, moining of — , 1167, iii^taucex of per'Oiial interest 
1467. 

Plett of guiltN, 6*4 conviction on such — 5*4, lecord of—, o*!, no 
nltenntiie— 356, nhat i> .i siifficjoiit — Cl ?, )m pleader CIS, 
parti il — of gmltx, 614,— not ginltx 614 —on one charge and 
conxictuiii on another, 614 when the Judge ought not to convict 
on— 615 uceptance of—, 616, refusal to pUud 017 —of pardon 
hx approx cr 716, no .ippeal from conxietion of aecu'Cd on hi* 
own—, 850 

Plrtulrr difiiiid, 17, license for oim district does not extend to 
antithir 1* right of aiciisid to 1» defended hx — , 171 165 717, 
— apjiointul hx Court, 71*. pnx ite — , 710, jirarti-ing— not to sit 
ns Aliigistrate 1172. 

PoUrr, ij i>lu itinii of Code to — in tin toxxns of Calciitti and llnmha), 
r, 17. 7s T’olire Station* difiiiid 1* xxlieii poliie mix arrest 
xiitlioiit xxnrrnnt. Cl, cxidtiux eif poliix shcmld not Ik nceopted 
III soiuritx priKfKiliiigs. prexentixe nitioii of polni. 320, 

polifs ofTeir shmihl In ixdinUd xxhui 3riKistrit» rtcurds cniifo*- 
^61, 762 

J'lhre I’ntil Court of n— not » ( nminul (‘onrt 21 

/Mice when nnd xxluii not n roinjihniit IJ — i- no informa- 

l)( n 1 ITI h r Clap \ III 1 tl — ws tl < 1 n.i'. i>f jutnm under 
tlnj. \ 212,*' 'ht inx* '.ii„ ill Ml i7i_n, tie 
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liasi'. of iKtiou MiuUr Chapter XU, ’“>1, , coRiiirToce nf offence 

upon a — , 400 

y’ofiftnji I'KTif corttfitalo of (*^00 IS") 401 

Pos<r«of)ii actual posvcs<tion imM Ik? pro\cil (under «ec 141), 265, 
nroiiRful^ — JC-), oriRtit of — , 2W, acttiil — t\hat is not, 206, s\ni- 
linlicil — , 2l>6, — of forc't Innd 2b6, i>criuisMtc — 267, joint- — , 
267, ijuo^tion of— <auin>t he referred to arhitrators 278, decision 
as to — 278, — at the dite of order, 279 fortihle — 279, power 
to re-tore— of nniuotahlc projicrts 281 inahilits to decide — of 
partie- •KU 

PoticMjMW lirnrmlni'ft )>ri hniiiiarv order 111 — 2)8, statements of 

grounds of order 2U) withdrawal of— 277 inquirs in—, 272, 
attaifiuient of hiid in—, 280, eancellation of jirelmnnars order 
in—, 2'^3, final order in — . 281, order in respect ot portions of 
the suhject-niatter of dispute 284, sifect of order 2fej, order 
which cannot he made 111 —, 2SC, order in the ah-ence of tenants, 
287 , s.npptenTentary order, 2S7 order in respect of land not coher- 
ed hi—, 287, persons iKiiind h\ order in — , 288, duration of the 
order, 288 —do not ahatc h\ sloith of parties, 259, strikitiR off—, 
294, initiation of fre-h — , 29o 
J’ojf Office prodmtioii of— liefore Court, Klo 

2’oitj)uH<mcnt of proteedmu-, 729 — of sentence of death on pregnant 
woiiun, 807 

Poiccrj, ordmarji and additional — of Magistrates, 51, c-onferment, con. 

timiance and cancellation of — , 52 — o-l 
J’rejudKt to accused 11 Jb 

Prehnmnuy oidei in '•ctniits pTocesdnigs 165, contents ot th^— , 166, 
copv of — must he -eried upon the accused 170 omission to serve 
the — ,171 , — 111 proceeding under Ch XII 258 311 grounds should 
he stated in the — 26(J (ancellation of — 2b3, revision of — , 950 
J'resHfeiii !/ Ifoyitfrd/r 21 powers of — , 33, Benches of — , 33, local 
jurisdiction ot— 13 record of evidence in Court. t>( — , 772, judg- 
aient of — , 800, appeal from sentence of — , BoD, reference by — -to 
High Court, 909, power of — to order prisoner in jad to be brought 
up for examination 1151, orders of — are subject to revision, 949; 
statement h\ — of grounds of his decision to High Court, 966 
I'resuiency Totrn, to be deemed a district, 22 
2’rcieiifirc action of the Police, 320 
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of person to whom— h'ls heeii teuderod, 712 breach of conditions of— ^ 
712 formal 'iithclrMinl of — not necessars 712 plea of — 716 

Pcnfies concerned m order tinder Chap XII, 261, nonjoinder of—, 
203 addition of — , 264 282 ttho are — (under ■sec 147) 312 — 
hate no right to be heard in revision 965 right of — to be heard 
in appeal 884, no complaint of Court iiecessart if document is 
not piodiicel bv — , 433 

Vcmhnq ^nse<!, are not affected bj ebange in the Ian 2 potrer of 
High Court to interfere in — m revision ^5G Coiiit ‘■honld not 
tale action under sec 476 dnimg peiulenct of oricuul ca e 
991 

Perjury, complaint of Court necessart tor pro‘!ecutinn for— committed 
before Court, 425, contradictoiv statements 426 prosecution of 
•ipproter for—, 7(5 

i-'c? sonollj/ inffiestcd Judge or Magistrate can not trv ca«ei in trliich 
ho is— 3118, nieaning of — , 1167 instance'* of personal interest, 
1107 

l^lea of gniltv, 584 fonnotion on such—, o84 jeeord of — ■, CS4, no 
alternative — 3»6 nhat i suffioiciit — 613 bv pleader CIS, 
partial— of fruiltv Oil —of not giiiltv, 6J4 — on one cJiarge and 
toiivittuui on aiiotlier, 614, when the Tudge ought not to convict 
on — 6!" icceptanee of— 61b refusal to plead 617 —of pardon 
hv ajippovcr TIG, no appeal from conviction of accused on his 
on n — 8 j9 

Ptcnihj lUfiiied 17 license for one district does not e^itend to 
an itlicr right of nniispd to Ic defeudvd b\ — 174 Hi’i 717, 

— aiipoiutcd b\ Court 7lP, private — 719 practising— not to sit 
as Mogistiatc 1172 

f’ofirr n phe itnm of Code to — in tl e towns «»f Cilcutta and Tloinhap, 

■ 17 7'* I’olicc Stations defiiud 18 when polite nia\ irrest 

witliout wirrint Gf psideiicc «»f police should not he accepted 
in s, iiintv proceedings 1“8, prevciitne artnm «>f pohei 320 
pt.hci offeer should la excluded iihcii Magislrati rrcorih confes- 
Aum, 311 762 

Pihre Titcl C«iiirt of n— not a Cnmiinil Onirl 21 

Poltrr J’fj-’iri w|oij iiiul when not n exuuplnint 11 — i' no informa- 
tion nn 1 r ( hnp III! HI— is tin bisis of ixtioii iindrr 
t haj> \ .12 nft« r csimj I ti n nf inv< 'ti« <ti n t — nv tli" 
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baMs ot action iimlcr CKA\>ter Xll, 251, 261, cognizance of offence 
upon a — , JOG 

i’olifirnf [tjfiit, certificate of, (‘•ec 188), 401 

Poj^rmoii, actual inuH be prorecl (under sec 145), 265; 

nrongful — 205, oriRin of — 265, actual — nhat is not, 266, s\in- 
liolinl — 2fib, — of ftnest laud 266, permissiie — 207, joint — , 
267, (iiicstion of — cannot he referred to arbitrators 278, decision 
to — 278, — at the date of order, 279 forcible — 279, power 
to restore — ol iniinoiaWe properti, 284 inabiliti to decide: — of 
parties lOl 

2’ojsrnion prorenlnui^ prehmiiiari order m — 258, statements of 
grounds of order 260, witlidrawal of — 277 incpiirs in — , 272, 
attachment of land m — , 280, cancellation of prchminarj order 
in—, hual order ui— , 281, order in respect ot portions ot 
the subject matter of dispute, 284, eifect of order 285, order 
wliich cannot be made m— , 280, order in the absence of tenants, 
2s7, siipplcnrcnt.irj order, 287 order lu respect of Imd not coier* 
cj ))> — 287, jicrsoiis bound l>i order lU— , 28S, duration of tin, 
order, — do not .ibitc In death of parties, 280, strikiiiR off—, 

291, initiation of frc'h — , 295 
/’o«( ifcoiil^ prcnlnc tioii of — liefore Court, 106 

J’o«fjw»iroir»it of prmcidiuR' 729 — of vcuteiice of death on pregnant 
wonuii, 807 

i’oiccM, ordnnrj and nclditiouil — of Magistrates, 51, conferment, toii- 
tiiiuaiue and cniicclhition of — 52 — 54 
rir,mt„, i<i lucuscd 11 16 

J'icliiniiKti II ' nil I in ‘cciirils proceedings 1G5 contents ot the — , ICO, 
enjn (it — must tie Mr\»d lijnm tlie accused 17(1, omission to serve 
tilt— in — ff( prtKttH/iiig imderCii \fl 25 k, 31 f _ grounds sfiouftf 
lit stated III the — 2UI c-am-cll ition of — 2''$, revision of — , 950 
I'lfiilriii II Miiijiiimlr 21 pourrs of — ,U, lleiichis of — , J.1 , local 
jtinsjic tion ot — It rccsird nf evidence in Court, of — 772, jud"- 

iHiit of— HKi jippcil from sentence of — , 859, rtfcreiice bv to 

High Court •Vi'i power of— to order prisoner in jail to be brought 
uji for < snmiiintiiin 1151 ordirs of — are 'iit>jf“ct to rtiision, 919- 
statMiiont hv— of grounds of his decision to High C«jurt DCO 
i'lrji.fniry J- k-.i, j„ dttnied a district 22 
firrriiirc ncticn ..f Hu IMice, J2U 
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ViPii(ii% coniirfifn proof of — liahitti d offenders 16} — or 
acqnittol bars i retriil 833 — or acquittal lion proied, 303 1074 
— need not be mentioned in order (under sec o65) 1183 piocedure 
Ml case of — in n arrant case o85 nrocediire in case of — in S-'ssioiis 
trial 690 nlien — mav be proved 092 nlieii evidence of— mni le 
cnen 693, nben — to lie set out in charge 500 fact date and 
nlace of — j03 

J’rofiafion release of first offenders on — of good conduct, 117o 
I’nrpss postponement of issue of — after coinplanit 461 deposit of — 
fee 111 a summons ease 554 — fee not to be demanded in uarnnt 
case 578, — for compelling attendance of witnessed 591, — fees for 
compelling attendance of witnesses after defence in a warrant case 
— 593, issue of — to accused 472 ulio can issue— 472 "Magis 
trate s refusal to issu^— 473 issue of— w lien iinnecossari 473 
issue of fresh— not iieccssars on ndionrnment of case 111 award 
of process fee to coniplninant U59 
rrotininahon for person absconding 90 londitions* precedent to — 
91, mode of publication of — 92 disobedience to— 92, irrcgii 
'n^lt^ in— DO —of order in nmsance casts 218 —when own^r of 
properts seized In the Police is nnknown 1105 
I'lorlaimrd offrndfr meaning of (sec 13) 60 

l‘i( ircution withdraw il from 1031 who mn\ conduct— 1051 ■)r«g- 
istrate who sanctions or directs a— < iiinot tn the case 1169 
I’lilhr ;iMfirc prosecution for ccrtuiii offtnccs against — 418 
/'n/fir jnjetti/ prciciition In Police of iiijiiri to 321 
/id fir /’rcirriifor ilefinetl 18 appointment nf "Magistrate as — 19 
''crtificntp of — III case of fnrftiturc of pardon In approver 712 
appeal M — from order of n(<|nittnl 86.5 who mav le np]ointe<l 
ns — 10J9 withdrawal of tiist liv — 1030 ciretl of stuh with 

drawn! 1031 trial licforc Court of Mission to 1< loiuliirtrd Iv — 

on 

/’iiffir ifnnnt MilKirilinntion of 123 siiution to pro'centi'— III 
who is n— Ml —mil r«nio\nhl« from liis ifTiie without snmtion 
of (iinirnnriit 112 « fit nro* i-omnuttcil 1' — in ili'clinrgi if i fh 

nil! diitx 112 notir* li — lu t in««"Mrv b fori Miiictimung hi* 
iro'iutiii 113 — Kinrmd in « *»!» ii l to liitl fir iirojirtv 
MTl nfl lint in priHif *f c-omliwt if— Ml‘» 
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of offenders into other jurisdiction, 73, — of offender escaping 
from lawful custodv, 77 

VurchaO’r pavment to innocent — of monev found on accused 1096, 
pannent of compensation to hona fide — of stolen propertT, 1158 
refusal to answer — of police 336, witnesses are not hound 
*c» answer — trulv hefore police 335, witness is not hound to 
answer incriminating — , 336 

(;)ueifions of fart, appeal mar lie on— and law, 868 power of High 
Court to go into— in revision 953 duts of jurv to decide — , 655, 
what are — 656 

Question if Iflu appeal from a trial hv jors shall he onlv on a — , 868, 
reference of a — hy Presidencv Magistrate to High Court, 909, re- 
servation of — hv High Court Session 910 Judge’s dixtv to decide 
— in a jun trial, 653, commitment can he quashed only on — , 
493 

Quf^tion of fiilt not to he raised in proceeding under Chap XI 241,— 
is not contemplated m inquire under Cliap XII 271 311 order 
under section 317 does not decide—, 1093 

Rnpr h\ husband special provision with regard to the trial of the 
offence of — 1174 

Jiecmtl of eiidence 764 765, language of — 767 — of evidence in 
Presidencv Magistrate s Court 772 —of examination of accused, 
TTi — of evidence in High Court 781, loss of — 849 calling for — 
of inferior Court 912 — of suromaiy trial 604 60G rules for 
n pection of record of subordinate Courts bs High Court, 1164 

Itrcpufi appointment of a — in respect of attached propertv (secs 
14) 14G> 281 305 

liefrmtff to High Court or Court of Session (under sec 123) 194 
I riifcdiire on such — 195 — to superior Magistrate when inferior 
Magistrate cannot pass sufficient sentence 750 when — can be 

made 751 powers and duties of referring Alagistrate 751, powers 
and duties of Alagistrate to whom case is referred 752, — to High 

Court where accused doe-, not understand proceedings 720 of 

proceedings under section 562 to a superior Magistrate, power 
of till Magistrate to whom we is referred 807, — b\ Presidency 
Magistrate to High Court on a question of law nfr> —of a pro- 
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ce^'diiifi to High Court b\ Se<;sions Judge or District ‘Magi'strate, 
9i8, \nIio c-iu make — , 938, when — mar he made, 939, -tthen — 
cannot be made, 939, — of proceedings of superior court, 910, 
power to jmke — on a question of Ian, 940, contents of the — , 941, 
High Court’s power in dealing with the — (sec 433), 912, — to 
High Court when Sessions Judge disagrees with tlie icrdict of 
jUl\, C79, refusal of Judge to refer, 683, power of High Couit 
on such — (see 107), 685, no ippeal from High Courts order 
on such — , 685 

Hefonnntui 1 / confinement of \outhful olleiiders in a — 82S 
llefusal to giie name and address by person committing non coginz 
able offence 72,— to answer questions in Police unestigitimi, 
Jl(), — of jKCused to sign the record of Ins eikannintion 7W) — •*' 
LUmiiiittnig Magistrate to summon and c^innnc witncssis tsK, 
iniprisomnent for — to answer questions, 1013 
Itclea^e of person imprisoned for default of furni'hing socurjts, 10", 
—of accused upon mcestigatiou h^ Pohco Officer, 309,— of appcl* 
lant on hail, 902,— of fir»t offenders on prohition of good conduct, 
1175, rcMsion of such order of lelease, 1179 
Krmaiiil to custodj in secunts proceedings, 1C4,— of a Bccunts tiso 
1)1 District Magistrate to the original Magistrate for furtlicr 
iiwjuirc, 201,— «f accused to custodj when caso is adjourned, 733 » 
grounds of' — ,73-1, — to Police ciistodj, 731, period of detention, 
731, — of iKiuscd bcfoic t iking cTidcncc in i>rehminnrj iinjuir\, 
178 

lleiniirls and lomnioiits iii judgmeiit, 789, High Court’s power to 
ixjuingc — from lower lourt’s judgment, 89b, 95C, 1174 
and jirofits, order uiulcr se<tioii 111 «s regards, 269 
Jfr/fy, Pro'.cnilor 5 right of — , Oil 

Jltj 'll of inqiiirs (under mc 1 H) J17, iUcimoii 1 isid on sueli — 117, 
— of imtstigation into logiiiriblo nfbmc^ siispctttd, HO, — of m 
M.'.tigaiuiu li\ Miliurduiati Police Officer PjT , — of im< "iliuatioii 
Ic I’nlus Ofiiccr, 171 — of Police m cmms of Miicidc <t( , 17', — of 
iiHluirj (sic 2<f2), 160, — of n |>ri*c«‘c ding to tin. Higli f.kmrt ('•' 
|*sl) iiowcr to r« l»«rl j>riK«cding of ii superior Court, 'I'*, 

d|.luI^^nI .f c-ofiiphint «ii th.— it l**«l iiiM'tigution (»i. 

167 
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Jfr^ii/rrirr of olTcndcrs (unilpr Cli \ III) lio« far determines jurisdic- 
tion of ^l.^Rl'^tr itp«, 141, l>i, notiBcntion of — of old offender, 1180, 
cliatice of — IIW nU‘.cii« from — , 11S.I rules regardiiiR luitifi 
cation of — , 11S3 

ifrifoKifion, order of — of i)roi>ert\ (under sec 14>), 284, order of— -of 
j’roi>ert\ (under sec ol»), lODl, lft)< , order of — of propertj (under 
'PC odd), lU98, rcMsion of such order, 1102 
Jfffridf, harred In prcMous eoiix letioii or acfiuittal, 88.1, power of Ap- 
pellate Court to order — , b54>, High Court’e. power to order — in 
rmision 052 — of accused after disehante of jurj, 680 
Jfrrrtiuc Court, order of — cannot he reused under this Code, 1004; 

power of — to coniniit to the Sessions, 1005 
Jffiieic of proceedings in nuisance case«, 218, — of order of attach- 
ment (see 146) 305, 1»\ High Court of a single Judges judgment, 
OU , Court cannot — us, own judgment 79S 
JfeiMion of orders of ^Iaglstrates acting under enhanced powers (un- 
der sec 30), 42, no — of orders passed on a claim— of orders (under 
sec 88) bT,— of order passed m «ecuritv proceed- 
ings, IW, 181, — of orders ac-c-epting or rejecting 

sureties, 100, — of orders lu nui«ance cases, 218,— 

of oiders (under ‘cc 143), 212,— of orders under Chapter 
XI, 246, — of orders under Chapter \n, 295, 305, — of inquest pro- 
ceeding (under sec 1T6), 379, to which Court should application 
for — lie made, 913, power of — after prior refusal, 014, orders which 
are open to — , 916 orders which are not open to — , 917, powers of 
sessions Judge and District Magistrate in — , 918, points to be 
considered in — 918, High Courts powers of — , 917, when High 
Court will interfere in — 944 , how power of High Court mav be 
invoked in, — ^917, when High Court will not interfere in — , 948, 
orders and proceedings which are subject to — , 949 , orders which 
are not subject to — , 950 orders which can be passed bv High 
Court in — , 951, no — where right of appeal exists, 963, no appeal 
alter — 964 no — after appeal, 964 —of order (under sec 476), 
1002 — of order of raainteiiance 1612, no— bv Criminal Court of 
order of Cnil Court or of Revenue Court, 1003, — of order sane 
lioning withdrawal of prosecution 1653 —of order granting bail, 

^ ’060 — of order of forfeiture of Iwiid 16«3, 1085, — of order of 
<-ompensation, 574 
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toecliiiR to High Court In Sessions .luil 
D3S, uIiQ can make — , ^38, when — mu 
cannot be made, 939, — of proceedings . 
poi\er to make — on a question of law, OJd 
High Court's poner lu dealing nith t!< 

High Court when Sessions Judge disaprt 
jur\, 679, refusal of Judge to itfer (j^l 5 
on buch — (^ec 307), 085, no appeal from 1 
on bucli — 685 

J'ffiii inotui y, confinement oJ ^outllful olleuders m 
Itefusal to gue name and address bj person conn 
able offeijrc 72, — to answer questions in Ihli 
dl6, — of ^Kcused to sign the record ot his exumi 
comimttiiig Magistrate to bumnion and cvanuin 
miprisoninent for — to answer questions, 1013 
llclease of person imprisoned lor default of fiirnislnn^ 

■—of accused upon investigation bj Pohco Officer 3i 
lant on hail, 902, — of first olfeiidei» on probition of t- 
1175, rosibion of such order of roK ise, 1179 
ilfinninl to custod.s in seciirit' proceedings, 164, —of a sc 
hs District Magistrate to the original Magistrate fo 
inquiry, 201 of accused to custody when case is adjoun 
grounds of — 73-1, — to Police ciistodj, TJI period of d 
731, — of licensed bcfoit taking tiideiuc in itrehininarj i 
178 

Jlemarl s and coinnicnts in judgment, 789, High Courts powi 
cxpiiiige — from lower courts judgment 1*98 '^50 1171 
llrnts and profits, order tinihr section 115 as regards 
Jtrjly, Prosieiitor s right of — , Oil 

of iiiqiiirs (under -«( 118) 317, dicjMoii bisi I on such — , 317 
— of iii'estigation into cogiurahle ofrinee-i siispietid, .Wl, — of in 
se>tigntioii be subordiiiiitc Police Ofincr 107, — of iincstigatioii 
b\ Polus OJhifr, 371, — of police in eaves of Minulo etc , .')» 5, — of 
lliqiiire (sec l.*02), U>6,— of n proe<*<dliig to tin. High Court ('•» 
1^.5), "N lower to reimrl pnKeeiling of a superior Court, ''I'b 

di»ni«-’‘‘'l of (sinipl lint • n th'* — lo«nl iin c st igation (»i' - -b 

U 7 
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of olleiukr'; Cli YUI) W far deterimnos jvmsUic- 

tion of Magistrates 141, I^, notification of — of old offender, IISO, 
Lliange of — USl aUseiui from — IIW rules regardiUK iiotifi 
cation of — , llbJ 

JftitoiofioH, order of — of iiroj>crt\ (under sec 143), 284, order of — of 
l)roi>erti tuudcr !>ec olT), 1001, 1007, order of — of properti (under 
set 32J), 100b, Tension of such order, 1102 
JSetnnl, barred b> prenous foinietion or acquittal, 83,1, pouer of Aii* 
pcllate Court to order — , bS6, Higb Court'a power to order — iii 
reiisiQii 95-* — of accused after discharge of juri, GSb 
Kevtfiue Court, order of — cannot be reused under tins Code, 1004, 
power of — to commit to the Sessions, 1005 
Jteiieic of proceedings in iiui<ance cases, 218, — of order of attach- 
ment <scc 140), dOo b\ High Court of a single Judges judgment, 
911, Court cinnot — us own judginent “98 
ifeuMiwn of orders of Magistrates acting under enhanced powers (un- 
der «ec 30), 42, no— of orders passed on a cloim-^f orders (under 
*1 1 8T ot order pawed in secuntv proeeed- 

ings, lt>l Ibl , — of orders accepting or rejecting 

Mirsties 1%,— of orders in nuisance cases, 218,— 

.i1 oidcrs (under ‘e< 143), 212, — of orders under Chapter 

Yl, 246, — of orders under Chapter XU, 295, 305,— of inquest pro- 
ctoduig (under sec 176), 379, to which Court should application 
lor— l>o made, 913, jiowor of — after prior refusal, 014, orders winch 
,tri open to — , 916, orders which are not open to—, 017, powers of 
•'e>-njn» Judge and District Magistrate in — , 918, points to be 
iwi'-wioTid in — 9lb High Court's powers of—, 917; when High 
Court will interfere in — 944, how power of High Court maj be 
niioKed in,— 917, when High Court will not interfere in—, 948, 
orders and proc-eodings wlmh are subject to — , 919, orders which 


are not subject to—, *>) 0 , oiders which can be passed by High 
t«iuri in—, , 1 ,, — whirc right of appeal exists, 963 no appeal 


liter — 
H)il2 — « 


no— after appeal, 901.— of order (under see 476), 
if iirdcr nt liiaiiiteiiHiiee, 1012, no— bs Crjminal Court of 


Older of Cud Court, or of Iteieiiiie Court, 1003, ^f order sauc- 


looiiuc vsitlidranal n! proseeutioii, lllii,— of order crantiug bill, 
fuai - 0,1 order of forfeiiore of laiod, Kisl, 1085, -of of 


<'Oini>vnsation, 574 
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Keinal of complaint after acqnittal 325, — of Tiitlulr'inn coniplnint, 
327 

Itnorahon of certificate of Political \gent, 402 

'sanction of Local Government iiecess‘ir% to nro^ecnto for offences 
asamst tlio State, 43o, effect of want of sticli — , 417, prosecution 
for other offences not mentioned m Mich — , 138, — to prosecute 
Judges and public sen ants 440 power to gne such — cannot he 
delegated, 444, -who can gne such — , 444 form of — , 445,— for 
al>etment, 445, want of such — , 446, — for one offence and con 
Motion for another 438 — of High Court for prosecution of 
ipproier for giving false evidence 715 
SofM/ncfoii/ ncroiinf of oneself failure to give, 148 

of place entered hv person sought to he arrested, 62, — of 
women, 64,— of arrested persons 61, who can inaKc,— 109, what 
articles can bo searched 100 extent of—, 1091,— of house sus 
pccted to contain stolen propertv 110—112, disposal of things 
found in— liejond jurisdiction 112,— for persons wrongfulls con* 
fined 115, person m charge of closed place to allow—, 110,— to ho 
made in presence of witnesses 118, right of occupant to he pro 
sent at thi^, 119 search list 120 non signing of search list, 120, 
‘Magistrate mna direct— to he in his presence, 122 — ht Police 
officer conducting iinestigntion 1>9, who shnll conduct the—, 3C1, 
tlarnages for illegal — , .102, refusal of witness to attend— 121, 
scnrcli witness, whether lioiiiid to attend Court 121 
Snitrh variant, when inav he issued 100, conditioiis precedent to 
tin issue of a — , 107, ohjett of — 108 seiriire uitlioiit — HO, — 
when rnav Ik esecuted, 110, issue of — must Ik prompt 110, power 
to restrict—, 110, — for pul Iirntioiis rontaimiig seditious matter, 
in, — in search hr Police Officer cliiriug iinestigntion 1C2, when 
< inctr in charge of police station iiinv reejmre nnntliir to issue — , 

tr.j 

for kccjuiig jm ocs c>r for good hehnvuiur 121 1 11, who ran 
U ordered to gne — , 12*s 1 III when order fur — should not 1 k’ 
Hindi IWl, — from persons disssiiiiiiintiiig scdilmns matter 111 — 
from vngrsiits and su'jKctcd | ersoii, 116 — from luiluliinl offend 
.r. in 1U{ on hmii arc ord r f .r— 1l6 j.nK..|iiri nisrc.irX' 
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|)ror<*ci!itic* final ortlor i<*T — 1T8 l^l ntnouiit of — , 16“ 

IW ronimcnoctncnt of pcriot! for whirli^ — •' miiiifnl iin 

pri^^oiimcnt in tlcfaiiU of — rcI»A*<*of i*or'nn imj>ri»onc<l, 107 
po«cr of \pnoIlalr Court to nnlor «iicli — lH — from person im 
pri'ono<I IFJ 10.} appraj fr»ni onW rrrjijirjnc — Kpopini: 
poaoo or for lx?liatinur 

^ri t/rr of weapons Voliro 01 1 nKvtlnrr itp( ii — of property lir 

I’olioo lin.1 miiditionat onlor o< rofinnl* *nrli pmporl' 1101, 
promlnro wliprr otippr of propfrtt ^oirwl •» iniknown llO.'l in 
«piir> rocanlinc tlip prrnort^ IIOJ | ri>ooilt«rp nlioro no rliimnnt* 
api>oar HOG jiowcr to »p 11 proportx 'oircil HOT power of Police 
to «cire propprt\ »ii'pert«sl to In* •.tolon 11C2 
^rnfrnrr annrOiWo liv High Coiirt** Re^'iotu J«k1rp< nnil MBKislrntei 
— 41 nature of »eiitcneT mn't !• ilefinC’l 41 —in rn»o «f con 
Mction of several ofTeneea at one trial 1" n)n«eciitno and con 
current— Vl '•20 ».omo— muU W pav'>ed f>ii poiniction la'} pro 
codiirc wlicro Maci'trnte canin t award viinicieiit— 7o0 pn«<iiis— 
licfore jiidi.mcnt 7P.“ indcmeiit of cniirirlion mint contain— 
700 — of doatli “0" —of trnn«portation 'OQ »nl mi«<ion of— of 
death to UiftU Court SOil, commutation of— In HirU Court 8fi.1 
—on olTender alrcadr «;enteiiccd for another offence 821 postpone 
went of capital — on precnant noman 80“ execution of— of death 
807 snsnensioii remission and conmmtntiou of — 8.10 reduction 
of — hv Appellate Court, 801 \ppellate Court cannot enhance — 
893 suspension of — pendinc appeal ’>0J simpension of— on a 
reference (tinder see 43**) Courts power to enhance — 

in revision 953 — on altoratiie coiuiition ViX — wlien to com 
mence 808 executim of— on escaped coniicts 82} 

Srsjions fair nieaiunR of 19 AlaRistratc s power to tr\ Sessions case 
270 — Division and District 22 — Court 21 
ifjjions Judijf 21 sentence awardablc hs — 4‘' coordinate powers 
of — and District llaRistrate in revision 919 
'itanature of accused in the record of examination 779 refusal cf 
accused to sign 780 — of llaRistrate in the record 780 — of Afagis 
trate in judgment 790 —of complainant m complaint 457 
^pfeial jurisdiction o —Magistrate 26 — power instances of 5 
Special fan meaning of 5 procedure of — ^not affected hr this Code 20 
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Stafrnients of uitiiessea before Police officer^ iii .i Police invc^tig'itioii, 
‘334, — to Police not to be signed or admitted m eiidciico, 33G, 
Mve of such — , 340, right of accused to get copj of — , 342, record 
of — and confessions be/oie a Magistrate, 048, mode of recording—, 
353, procedure of reconling — , 350 

prosecution for offences against the — , 135 

•Stay of criminal proceedings pending civil suit, 240, 41i, — of prose- 
cution bj \d\ ocate-fieneral, 399 

.bnGiiussion of case to a superior ilagistrate, 744, 950, — of sentence of 
death bj Couit of Session to tlie Higli Court, 803, procedure on 
such — , 803 

i>ubo)dinatc 25, jurisdiction of — estends throughout the 

district, 20, G74, inquiry b>~iJi a case under Chapter XII, -77, 
312, procedure iihere warrant is issued h>— , 397 

'suivHlination of Magistrates and Judges, 30, 31 of public sonants, 
125,— Courts, 433, 014 

^'suctcssyi, III office, powers of ^^aglst^atc and Judge niuj bo cxcrtistd 
hj his, 1173 

^iumnuuT/ trial, uidtr iiuUtr set lt)b inaj lie imult in u— , 127, no 
iijiptal jji ttrtimj—, frt»2, procedure in--, 597, W)3, record of 
ciidciice in—, 007, Magistrates cinponertd to hold—, o'^U, 
oirtncos triable siimiiunlv, 500,— of non sumniur.v olUntvs, 
olUntts nut triable suiiuaarilt, bOl , uhtii — nniiropir, bUl, power 
ol Peiith of .Magistratis to hold—, bOl, limit of imiirisunnitut in 
— , b03, record of — , bOl, bOb, language of tlio record and judgment, 
(.^7, coniiKii'atioii ina\ hi iiwartkU (set 250) in — , ub8, rnord of 
tiul lit III PrtsiueiHt Magistrates Court in — , 773 

buiiiutnj ti]i be jirostrulor, when aitusid dots not nddiue mdomt', 

I ii* l>\ the Joogc to jii*-), bl5, — of tiidtutt, blO, — of cnsc 
to tht HvM's'iirs, 3-'' 

■siiitii/' 'im, form of, 7H, — b\ whom to Ik until, T'l, how Mn»d, 
»inn« of — whin jicrMui cannot be found, W, smitt of — oiil'id' 

I Hill hiiiit'. *•! — i*M»« of warrant in luu of — , ](il , — to prodmi 
« ihx milt lit IT otlur Ibiiig Ui|, i>sin ol — in stiuritv jinm t • dint.'. 

1* I, Noin of — or wnrniiit for ifftlu< coiiuiuttt <1 Incoml loial J'lri* 
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<Jeli\ei\ ot — 1)\ 673 further considerntion of — , G7o — to he 

given on eicli thirge, 675 IiidRc ma^ question jurj to a-scertam 

675, nskiii" reasons foi — , 676, amending — , 677 , — in Higli 

Court of Session when to prevail, 678, procedure where Sessions 
Judge disagiees with the — ot the jurj, 679, interference with 
♦ lie — of the pin hi th" High Court 898 900 
I’lPK bi Jim or assessois of the plate of occurrence, 643, — of the place 
of occurrence h 3 Judge or Alagistrate, 1147 

if tlfojjp Headman, Code does not anplj to, 6, — is a Magistrate, 1132, 
duty of — to report certain matters (sec 45), 57, rules for the 
appointment of — , 61 , village Police officers, 6 

III arrant form of — ot ariest 82 — to i>ai<ltinashin ladj, 82, general — , 
82, conditional — of arrest, 83, requisites of a valid — , 83, 
language of — 84 — h} telegram, 84, cancellation of — 84, — to iiliom 
to he directed 85, — Presidencj "Magistrates, 85, — directed to 
landholders etc 86, — directed to Police officers, 86, notification of 
substance of — , 87, execution of— outside British India 88, execii 
cutiou of — by police officer outside lunsdiction, 89 , issue of — m 
lieu of or in addition to summons, 99, grounds of issue of — in 
the first in l.irce 102, issue of — in security proceedings 170 issue 
of — tor oflencp ''luuntted outside jurisdiction, 170, 396, issue of 
—from outside jvr sdiction 397, procedure where— is issued bj 
Subordinate Magistrate, 397 error or omission in — 1144 
Tluriunf case dtiiued 19, procedure m inquiry in good behaviour case 
shall le as in — , 175, irocediire in — , 575, trial of— as a summons 
ca*e oIS, trial of summons case as, — 558, joint trial of 

siimruoiis ai cl—, 575, trial of Toropean and Indian British sub* 
jects in— 971. 

ffatcr, dispute regarding right to use of — , 309 

Ifoi/ obstruction to public— or thoroughfare 212, dispute legardnig 
right of — 310 

TT eirjhts and ineasiires msmctioii hi Police of — 321 
Ufiippinij rules as regards 44 execution of sentence of — 817 — in 
addition to imprisonment 817, mode of inflicting, the punisli- 
ment of — 819 limit of number of stripes 820, — not to be ex 

edited bv instalments 820 persons exempted from sentence of 

820 — not to be inflicted if offender is not in a fit state of healtli 
*^21 procedure if — cannot be inflicted 622, revision of sentences 
of — 821 appeal lies from sentence of — 861 
ni i/e wrongful confinement of — lr\ husband 115, right of — to main- 
^ *enance, 1023 husbands offer to maintain — , 1031 grounds rf 
wifes refusal to liie with her husband 1032, — lining in adultery 
not entitled to msiiitenance 1031, wife’s riglit to maintenance 
sftcr duQrce,*1023 husband and — luing separateli hr mutual 
couseiit, 1035 





